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Fazilka Dabwali Transport Company 

Pvt. Ltd. v, Madan Lal (Jul) 1482 
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Khadya Peya Vikarate Malak Sangh v. 
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——Rr, 81 to 84—See Ibid, R. 79 

(June) 145938 
Andhra Pradesh General Sales Tax Act 


(6 of 1957) : 
See under Sales Tax, 


Andhra Peadesh Indian and Foreign Liquor 
Rules (4970), R. 5 (2) — See; Andh, Pra, 
Distillery Rules (1970), R. 79 

(July) 1459B 
——R, 17 — See Andh, Pra, Distillery 
Rules (1979), R. 79 (July) 14598 


Andhra Pradesh Indian Liquor (Storage 
in Bond) Rules (1969), R. 10 (1) — See 
Andh, Pra, Distillery Rules (1970), R. 79 

i (July) 1459B 


Andhra Pradesh State and Subordinate 
Service Rules, R.47—Scope— Relaxation 
of rule retrospectively permissible, Writ 
Appeal No, 596 of 1978, -D/. 11-11-1974 
(A, P.) Reversed (Feb) 451 


A. P. Vacant Lands in Urban Areas (Pro. 

hibition of Alienation) Act (42 of 1972), 
S. 4—Objection to executability of decree 
—Applicability of Act if could not be 
raised for first time in appeal before 
Supreme Court (Jan) 34B 


Arbitration Act (10 of 1940), Ss, 2 (a), 88 
and 41 — Arbitral Clauses in two con. 
tracts incompatible —Dispute — Whether 
arbitral clause in earlier contract governs 
the dispute — Decision D/- 3.2.1976 in 
Award Matter No, 109 of 1975 (Cal), 
Reversed (Oct) 2122 
——S, 8 — Applicability — Construction 
contract—Arbitration clause— Dispute to 
be referred to committee of three arbi- 
trators nominated by Government — S. 8 
if applicable (June) 1210 
——Ss, 20 and 30 — Arbitration through 
intervention of Court— Arbitrator cannot 
enlarge scope of reference — Arbitrator 
entertaining fresh claim put before him 
exceeds his jurisdiction~—Award liable to 
be set aside for error apparent on face of 
record (Sep) 2014 
S, 30 — See also Ibid, S., 20 
(Sep) 2014 
——S. 31—Award made in pursuance of 
agreement entered into by parties in Cal- 
cutta-—Galcutta High Court has jurisdic. 
tion to entertain proceedings (conceded) 
(Oct) 2142A 
——S. 31(4)—Applicability (Oct) 2142B 
—-§. 33—See Ibid, S. 2 (a) (Oct) 2122 
—S. 41—See Ibid, S. 2 (a) (Oct) 2122 


Assam Agricultural Income-tax Act (9 of 
4939), S. 50 —Assam Agricultural Income- 
tax Rules (1939), R. 23 — Assessment of 
Hindu undivided family — Validity of 
Rule (May) 993 
Assam Agricultural Income-tax Rules 
(1939), R. 23 — See Assam Agricultural 
Income-tax Act, (1939), S. 50 (May) 998 


Assam Urban Areas Rent Control Act (2 of 

4967) 

See under Houses and Rents, 
Bankiog Regulation Act (10 of 4949), 
S. 45A—See Ibid, S. 45D (4) and (5) 

(Feb) 331 

Ss, 45D (4) and (5) and 45A— Deter. 
mination of debt under S. 45D (4). 1972 
Tax L R 1970 (Ker), Reversed (Feb) 331 


Bengal Finance (Sales Tax) Act (6 of 
4934) . 
See under Sales Tax, 


Berar Regulation of Agricultural Lease 
Act ; 


See under Tenancy Laws. 
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Pinag and Orissa Exoise Aot (2 of 1945), 

S, 22 — Auction notice by Collector in 
Form G, L. 10 — Interpretation, AIR 
1971 Orissa 158, Reversed (Mar) 722A 
——S, 22—Auction notice in Form G. L. 
10—Terms advertised —Petitioner’s tender 
accepted and his name entered in pres- 
cribed register—Two months’ fees depo. 
sited in advance— Power of State Govern. 
ment to direct re.auction, AIR 1971 
Orissa 158, Reversed (Mar) 722B 


== Ss, 22 and 29 — Amount realised by 
grant of exclusive privilege was not a 
tax—S, £9 is not ultra vires, 1972 Tax LR 
1981 (Ori), Reversed (Mar) 722G 
——S, 25 (2)—See Ibid, S, 54 (1) (a) 
(Aug) 1754A 
——§, 29—See also Ibid, S. 22 
(Mar) 722G 
——S, 29—State Government nominating 
itself to be authority to determine suffi- 
ciency of sum payable under S, 29 (1)— 
S. 29 (2) (b) does not prohibit such course 
(Mar) 722C 
—S, 29 (2) — As amended by Act 10 
of 1971 has retrospective effect 
(Mar) 722D 
—S, 29 (2) (a) — Expression “or other- 
wise” in cl, (a) is not unconstitutional, 
1972 Tax L R 1931 (Orissa), Reversed 
(Mar) 722E 
——-S, 54 (1) (a) read with S, 25 (2) and 
S. 57 (c) —Offence under —Ingredients— 
Held no offence was made out either 
S. 54 (1) r. w S, 25 (2) or under S 57 (o). 
Order in Cri, Misc. Petn. No, 441 of 
1976, D/. 4-2-1976 (Pat), Reversed 
(Aug) 1754A 
——S. 57 (c)—See Ibid, S. 54(1) (a) 
(Aug) 1754A 


Bihar and Orissa Excise (fecond Amend. 
ment) Act (40 of 1971), Ss.5 and 17 — 
Effect of ~Board’s Excise Rules, R, 103 is 
validated (Mar) 722H 
——S, 17—See Ibid, S. 5 (Mar) 722H 


Bihar Buildings (Lease, Rent and Eviction) 
Control Act (3 of 1947) 


See under Houses and Rents. 
Bihar Land Reforms Act (80 of 1950) 

See under Tenancy Laws, 
Bihar Motor Vehicles Rules (1930), 
R. 94-A — See Motor Vehicles Act (1939), 
S. 68-C (Jan) 24A 
—Form A, Sch. H, S. L, No. 4 — See 
Motor Vehicles Act (1989), S. 68.C 

(Jan) 24A 

—— Form A, S. L. No. 5—-See Motor Vehi- 
cles Act (1939), S. 86-C (Jan) 24A 
-—— Form A, S, L. No. 6 See Motor Vehi- 
cles Act (1939), S, 68.C (Jan) 24A 


aay High Court (Original Side) Rulen 
(1957 
See under High Court Rules and Orders.. 


Bombay Industrial Relations Act (1i of 
4947), S.75—See Additional Emoluments 
(Compulsory Deposit) Act (1974), S. 2{b) 
(Mar) 714 
———§, 115 — See Additional Emoluments 
(Compulsory Deposit) Act (1974), S. 2 (b) 
(Mar) 714 
Bombay Land Revenne Code (5 of 1879), 
S. 185-J—Record of rights—Presumption 
as to correctness (Aug) 1712B: 


Bombay Port Trust Act (6 of 1879), Ss. 43, 
43A and 48B — Scale of rates framed by 
Bombay Port Trust S. 3 — ‘Free days’ — 
Meaning of (Aug) 1622C 
——Ss, 48 (a), 48.B(1)—Claim for demur- 
rage by Port Trust for delay in clearing 
goods not due to negligence of importer— 
Maintainability—(1975) 77 Bom L R 475,. 
Reversed (Aug) 16224 
===§, 43.A—See Ibid, §, 43 (Aug) 1622C. 
———=-5, 48-B—See Ibid, §. 48 (Aug) 1622C 
— S. 43-B (1)—See Ibid, S. 48 (a) 

(Aug) 186224 
—S5, 43.B (1A) — Applicability — D. O, 
Letter dated 7-9-1952 addressed by Cen- 
tral Government to Bombay Port Trust— 
Interpretation (Aug) 1622B 


Bombay Prohibition Act (25 of 1949) 
See under Prohibition. 


Bombay Rents Hotel and Lodging House 
Rates Control Act (57 of 4947) 
See under Houses and Rents, 


Bombay Sales Tax Act (51 of 1959) 
See under Sales Tax, 


Bombay Service of Engineers (Class I and 
Class II) Recruitment Rules (1960) ~1960- 
Rules were not superseded by 1963 
Rules (Oct) 2051B 
——Validity—Neither 1960 rules nor 1970 
rules violate provisions of S. 81{6) of 
Bombay State Reorganisation Act 

(Oct) 2051D 
——R. 8(iii)— Determination of seniority 
of Deputy Engineers— Direct recruits and’ 
promotees — Validity of rule — Rule is 
violative of Arts, 14 and 16 of Constitu- 
tion: S, C. A. No. 815 of 1972, D/. 17-1- 
1974 (Bom), Reversed (Oct) 2051A 
——R.10 (as introduced in Gujarat in 
1965)—Effect of, on 1960 Rules 

(Oct) 2051C 
Bombay Service of Engineers (Class I and 
Olass II) Recruitment Rules (4970), R. 33- 
— Validity — See Bombay Service of 
Engineers (Class I and Class II) Recruit- 
ment Rules (1960), R. 8 (iii) (Oct) 2051A. 
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Bombay State Reorganisation Act (11 of 
1960), 5. 81 (6) — See Bombay Service of 
Engineers (Class I and Class {1) Recruit- 
ment Rules (1960) and (1970) (Oct) 2051D 


Bombay Tenancy and Agricultural Lands 
Act (67 of 1948) 
See under Tenancy Laws, 


Bombay Tenancy and Agricultural Lands 
(Widarbha Region) Act (99 of 1958) 
See under Tenancy Laws, 


Bombzy Tenansy and Agricultural Lands 
Rules (1956) 
See under Tenancy Laws. 


Calcutta Improvement Act (8 of 49114), 
Ss, 78A to 78s — Validity — No vice of 
excessive delegation — Not violative of 
Art. 14 of Constitution — Civil Rules 
Nos, 4110 and 4111 of 1964, D/- 1.12.1972 
(Cal), Reversed (Oct) 2034B 
——§, 73.B—See Ibid, S. 78-A 
(Oct) 2084B 
———-§, 78.C—See Ibid, S. 78-A 
(Oct) 2034B 
———§, 78-D—See Ibid, S. 78.A 
(Oct) 2034B 
—-S, 78.E—See Ibid, S, 78-A 
(Oct) 2034B 
——S, 78-F—See Ibid, S. 78-A 
; (Oct) 2034B 
——S, 78.G—See Ibid, S. 78-A 
(Oct) 2034B 
=——-§, 137 (3a) — Rules framed under, 
Rr, 11 to 21 — Validity — Not ultra vires 
the Act, Civil Rules Nos. 4110 and 4111 
of 1964, D/- 1-12-1972 (Cal), Reversed 
(Oct) 2034A 
Central Engineering Service Class II 
Recruitment Rules (1954), R. 3 (b) — See 
Ibid, R. 4 (c) (jul) 1474 
——Rr, 4(c}, 3(b), 23 — Confirmation of 
direct recruits ignoring the claims of 
officiating Assistant Engineers in Class II 
—Flagrant violation of R, 4 (c)—Effect 
(Jul) 1474 
=——R. 23 —See Ibid, R. 4(c) _ (Jul) 1474 


Central Excises and Balt Act (4 of 1944), 
Preamble — Interpretation of items in 
schedule Rule as to (Jul) 1548B 
—-S. 3 and Sch, 1, Item 26AA (as amend-_ 
ed in 1962) —Pre-excise stock of Iron and 
Steel bars, squares etc, purchased from 
manufacturers —Such stock used for ma- 
nufacture of agricultural implements — 
Excise duty held could not be levied 
(Jan) 127A 


—~Sch, I, Entry 21 — "Woollen fabrics” 
—Non-woven felts manufactured from 
woollen fibres by machine pressing and 
used for filtration in heavy industries — 
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Central Excises & Salt Act (contd.) 

Are not ‘woollen fabrics” within 
Entry 21 (Jul) 1548 


———Sch, I, Entry 22AA—See Sales Tax— 
Rajasthan Sales Tax Act (1954), Sch, 
Entry 18 (Oci) 20864 
-—Sch. I, Item 26AA (as amended in 
1962) --See Ibid, S, 3 (Jani 127A 


C, P. and Berar Letting of Houses and. 
Rent Control Order (1949) 
See under Houses and Rents, 


C. P. and Berar Municipal Corporation Act. 
(2 of 1949) 
See under Municipalities, 


0. P. and Berar Regulation of Letting. 
Accommodation Aot (41 of 1946) 
See under Houses and Rents, 


C. P. and Berar Sales Tax Act (24 of 1947) 
See under Sales Tax, 


Central Sales Tax Act (74 of 1956) 
See under Sales Tax. 


Central Secretariat Clerical Service Rules. 
(14962), R. 17 — See Constitution of India, 
Art, 14 (Aug) 1673B- 


City of Bangalora Improvement Act (5 
of 1945), S.15 (8) — $.15 (8) does not 
create a right in displaced person to. 
claim a plot (Feb) 361B 
——S. 16 (2)—Requirement of service of 
notice—Burden of proof as to non.com- 
pliance (Feb) 3614 


City of Bangalore Municipal Corporation 
Act (69 of 1949) 
See under Municipalities, 


City of Bombay Municipal Act (8 of 1888): 
See under Municipalities, 


Civil Procedure Code (5 of 1908), S. 9—See 
also Tenancy Laws— Bihar Land Reforms. 
Act (1950), S. 35 (Jan) 5B 
——§,9—C, P. and Berar Municipalities: 
Act (2 of 1922), S, 84 (3)—Suit challening, 
any valuation, assessment or levy of 
octroi — Jurisdiction of Civil Courts, if 
ousted by necessary implication — F. A, 
No, 138 of 1952, D/- 25-10-1957 (Madh, 
Pra.), Reversed (Apr) 955 
--—S, 11—See also Slum Areas (Improve-.. 
ment and Clearance) Act, (1956), S, 19 (1). 
(a) (Apr) 789B 
S, 11 — Principle of res judicata — 
Applicability in subsequent stage of same 
proceeding (Feb) 392A 
~—=§s. 11 and 109 — Remand Order by 
High Court— Finding in remand order— 
If binding in appeal to Supreme Court 
(May) 10114, 
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‘Civil P. O, (contd.) 
——S, 11, Explanation I—Res judicata— 
‘Question whether there is a bar of res 
judicata does not depend on the existence 
of aright of appeal of the same nature 
-against each of the two decisions 

(Jun) 1268A 
——~S. 11, Explanation VI — Expression 
“tclaiming a right in common for them- 
selves and others”—~Meaning (Jun) 1268B 


—S. 11 — Constructive res judicata— 
Plea not raised in petition but could well 
‘have been raised — Dismissal of petition 
—Subsequent suit raising that plea is 
barred by res judicata, ALR 1969 All 
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-466, Reversed (Aug) 1680 
— 5.138 — See Constitution of India, 
Art, 261 (3) (Jan) 164 


——S, 25 (as amended by Act 104 of 1976) 
— Transfer of suit — Power of Supreme 
“Court (Dec) 2429 
—S, 85—Costs — Clarification of con- 
-fused juridical situation by Court— Costs 
of litigation —Liability (Feb) 489C 
—S, 354A, 0.7, R, 11 — Rejection of 
-plaint—False or vexatious claims—Duty 
-of Court and counsel {Dec) 2421 
—S. 38 — See Constitution of India, 


Art. 261 (3) (Jan) 164 
——5, 89 — See Constitution of India, 
Art, 261 (8) (Jan) 164 


——S, 47—Executability of decree— Duty 
-of Executing Court (Jun) 1201 


——5, 80 — Order by Registrar under 
M. P. Public Trusts Act~Suit under S. 8 
of Act to set aside order — Notice under 
S. 80 necessary. AIR 1970 Bom 301, 
Reversed (Jan) 148A 
——S, 100—See also 
(1) Houses and Rents—Bihar Buildings 
(Lease, Rent and Eviction) Control 
Act (1947), S. LI-A (Jum) 1217C 
(2) Monopolies and Restrictive Trade 
Practices Act (1969), S. 55 
(Jun) 1285& 
——§, 100 — Concurrent finding of fact 
—Interference in second appeal. S. A. 
No, 137 of 1967, dated 24.8.1971 (Delhi), 
‘Reverssd (Jan) 27B 
—-S, 100 — New plea as to whether 
time was of thé essence of contract — 
Held that High Court was in error in 
allowing defendants (vendors) to raise the 
plea in second appeal, F. A, No. 15 of 
1966, D/. 20-4.1970 (All), Reversed 
(May) 1005B 
——Ss, 100-101— Whether or not trees in 
question were immoveable property or 
could be regarded as standing timber is a 
-question of fact (Aug) 1815 
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Civil P. C. (contd. 
— 5, 100—New question of fact — Can. 


not be entertained at any appellate stage 


—Constitution of India, Art, 186 

(Nov) 2262A 
=S, 107—Powers of appellate Court— 
It cannot make out a new case, Decision 
of Bombay High Court, D/- 28-6-1988, 
Reversed (Apr) 890 . 
——S. 107 and O. 41, R, 28—High Court, - 
in appeal, brushing aside findings of trial 
Court without giving any reason— Matter 


remanded to High Court (Oct) 2026 
——S,109—See Ibid,S.11 (May) 1011 
—S, 115—See also , 

(1) Ibid, O. 37, R. 3 (2) (Mar) 577A 


(2) Constitution of India, Art, 136 
(Jul) 1555C 
(3) Municipalities Madhya Pradesh 
Municipal Corporation Act (1956), 
S. 149 (1) (Jul) 1555B 
—S. 115, O. 48, R. 1 (w), O. 47, R, 4— 
Order of Sub-Judge allowing review 
application — Appeal against such order 
lying before District Judge — Revision 
against said order before High Court— 
Maintainable (Feb) 897A 
—~—S. 151—See 
(1) Constitution of India, Art, 133 


(Aug) 1719 
(2) Income.tax Act (1922), S. 66 (1) 

(Jun) 1348 
——$, 152 — See Constitution of India, 
Art, 133 (Aug) 1719 
—O. 1, R. 1 — See Contract Act (1872), 
S. 45 (Dee) 2439A 
—-O,1,R. 3 — See Contract Act (1872), 
S. 45 (Dec) 2439A 


—O, 2, R. 2—" Portion of his claim’— 
Meaning — Right not in existence at the 
time of first suit—Cannot be regarded as 
“portion of his claim”, AIR 1947 FC 
23 Held Overruled by AIR 1948 P C 121 
(Jul) 1466B 
——O. 3, R. 4 — Duty of members of Bar 
—Resolution by Avadh Bar Association 
that C, J. was acting in partisan manner 
under influence of Allahabad Bar Asso- 
ciation — Held, the Bar did not act with 
dignity in passing Resolution 
(Jun) 1334B 
——O,6, R.2— See also Contract Act 
(1872), S. 70 (Feb) 829A 
——O, 6, R. 2—Construction of pleadings 
(May) 1158A 
_—O, 6, Rr, 2 and 4—Suit for possession 
of Dharmshala and its properties on basis 
of Mahantship—~—Pleadings and burden of 
proof (Sep) 2002B 
——O, 6, R. 4—See also Ibid, O. 6, R. 2 
(Sep) 2002B: 
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Givil P., 0, (contd.) 

-——Q, 6, R, 4—Pleading—Allegations of 
collusion — It is not enough to state in 
general term that there was “collusion” 
without more particulars (Mar) 6158 


--—Q, 6, R. 17—Application for amend- 
ment—Amendment introducing entirely 
diferent and new case— Application held 
avas liable to be rejected (Mar) 680 


=———Q, 7, R. 7— See also Ibid, O. 47, R, 4 
(Feb) 897B 
~=~—-Q, 7, R. 11—See Ibid, S. 35A 
(Dec) 2421 
=O, 20, BR. 4; O. 41, R. 31 — Decision 
on what point necessary (Mar) 628 


x0. 20, R. 12 —- See also Houses and 
Rents — Rajasthan Premises (Control of 
Rent and Eviction) Act (1950), S. 6 

(Jan) 129A 

——O, 20, R. 12 and O. 26, R. 9—Suit for 
possession of premises and mesne profits 
— Opportunity to prove claim for mesne 

profits not given—OUrder is illegal, Deci- 
sion ia A.F.O.D. No. 251 of 1982, D/- 25- 

7-1967 (Cai), Reversed (Jan) 228 
0, 20, R. 12—Suit for possession and 

past mesne profits filed on 25-1.1952 — 
‘Suit properties vesting in State Govern- 
ment on 1.11956 —Decree for mesne pro- 
fits limited to the period from 25.1.52 to 
1-1-56 (Sep) 1870 
-a= 0, 20, R. 12 — Decree for damages 

and mesne profits —Mesne profits for the 
period between termination of contrac. 
tual tenancy and passing of eviction 
decree — If can be awarded (Nov) 2270 


—w—=©, 20, R. 16—Suit on basis of settled 
account — Finding that there was no set. 
-tlement — Not open to Court to go into 
accounts (Feb) 336G 
=O 20, R, 18 — Partition suit — Final 
decree —- Final decree cannot amend or 
go behind the preliminary decree 
(Feb) 292 
——Q, 20, R, 18 — Partition suit — Pre. 
liminary decree—Held it was not proper 
‘for the High Court not to have given 
effect to what parties themselves had 
given up in favour of plaintiff 
(Oct) 2027B 
-——O. 21, R. 46 — Transfer of shares in 
contravention of order of attachment — 
Effect (Mar) 536B 
——O, 21, R. 64— Two decrees — Execu- 
tion sale — Amount of one decree alone 
mentioned in the sale proclamation — 
Effect (Aug) 1789 
——0O, 22, Rule 3 — Abatement of appeal 
= Two of the appellants died during 
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pendency of appeal — Heirs and Legal 
Representatives not brought on record — 
Appeal whether abates as a whole 
(Oct) 2029 
u—=O, 23, R. 3 — Terms of compromise 
operating as transfer and not providing 
for execution of deed of transfer— Decree 
in terms of compromise —Enforcement 
(Jan) 129D" 
— ©, 28, R. 8 — Compromise by parties 
at the stage of appeal to Supreme Court 
on the question whether there was in. 
dustrial dispute or not—Appeal disposed 
of in terms of compromise (Oct) 2085 
—~-O, 26, R, 9~See Ibid, O. 20, R., 12 
(Jan) 228 
——QO, 37, R, 3 (2) and S.115 — Order 
granting unconditional leave to defend — 
Question whether defences were honest 
and bona fide—Interference under S. 115 
— When justified — Civil Revn, No. 115 
of 1975, D/- 27.10.1975 (Delhi), Rewersed 
(Mar) 577A 
——==(), 87, R. 3 (2) — Leave to defend — 
Grant of — Principles to be followed, 
stated (Mar) 577B 
—=-0, 89, Rr.1 and 2, S. 151 — Matter 
touching discipline or administration of 
internal affairs of University — Grant of 
injunction—Duaty of Court (Mar) 615C 
—-O, 39, R. 2—See ibid, O. 39, R. 1 
(Mar) 615C 
——O, 40, R, 1—Suit against Receiver — 
Leave of Court appointing Receiver — 
Leave must be obtained either prior te: 
filing suit or during its pendency — C, R. 
No, 24 of 1977, D/- 15.2.77 (Pat), Revers. 
ed (Dec) 2804. 
——O, 41, R, 3 — See Ibid, O. 20, R. 4 
(Mar) 628 
——O, 41, R 4 — Joint eviction decree 
against several defendants—Death of one 
defendant — Appeal by remaining defen- 
dants against whole decree — Maintair- 
able. $. A. No. 816 of 1967, D/. 30.9. 
1974 (Delhi), Reversed (Apr) 7894. 
0, 41, R. 23 — see Ibid, S. 107 
(Oct) 2026 
—-O, 41, R, 25 — Suit for eviction — 
Question whether there was a lease or 
license — Specific consideration on the 
issue about lease and a finding thereon 
necessary —Case remanded, S. A. No, 742 
of 1978, D/- 11.2.1976 (All), Reversed 
(Oct) 2047 
-——-O, 41, R. 33 — See also Constitution 
of India, Art, 261 (3) (Jan) 164 © 
——©, 41, R. 38—Interference with find. 
ing of fact (assessment of damages for 
breach of contract based on estimated 


18 Subject Index, A. I. R. 
Givil P, 0. (contd.) 
profits) by appellate Court—Not justified 
in absence of reason based on fact — 
(1968) 2 Andh L T 326, Reversed - 
(July) 1481A 
—- O. 43, R. 1 (w) — See Ibid, S. 115 
(Feb) 397A 
— ©, 47, R. 4 — See also Ibid, S, 115 
(Feb) 397A 
~m O, 47, R. 4, O. 7, R. 7 — Suit decreed 
ex parte but with a rider directing plain- 
tiff to pay certain amount to defendant 
or deposit in Court — Courts below 
directing deletion of direction — Pro. 
priety ot, Civil Revn. No, 186 of 1975, 
D/. 28-4-1975 (Delhi), Reversed 
(Feb) 897B 
Coal Mines Regulations (4957), Reg. 26 — 
See also Constitution of India, Art, 226 
(May) 965 
—— Regn, 26—Cancellation of Certificate 
— Power of Board — Power is indepen- 
dent, Misc, Petition No. £95 of 1966, 
D/- 25.9.1967 (M. P.), Reversed 
(May) 965A 
~=-~Regn, 26— Cancellation of Certificate 
by Board—Recommendation by Regional 
Inspector for cancellation without sus- 
pension of concerned officer — Cancella. 
tion is not vitiated. Mise. Petn. No. 595 
of 1966, D/. 25-9.1967 (Madh Pra), Re- 
zersed. (May) 965B 
Companies Act (4 of 1986), S. 108 — Whe- 
ther mandatory or directory (Mar) 586A 
-= Ss, 198, 269, 309 and 687.A — Remu. 
neration payable to Managing Directors 
— Company Law Board imposing ceiling 
on it — Legality, 1971 Tax L R 1675 


(Delhi), Reversed (Apr) 831 
--— S, 269—See Ibid, 8. 198 (Apr) 881 
o—— S, 309— See Ibid, S, 198 (Apr) 881 


~ Ss, 442 (b) and 446 — Power to stay 
‘proceedings — Whether discretionary — 
Judgment in Spl. App. No, 111 of 1974, 
D/- 11-10-1974 (Raj), Rewersed 


(Mar) 740A 

——S, 446 — See Ibid, S. 442 (b) 
(Mar) 740A 

——S, 582 (b) — See Ibid, S. 590 
(Oct) 2021 


——S§s, 590 and 582 (b)— Part X does not 
affect operation of Partnership Act — 
Partnership, an unregistered company — 
Suit for dissolution, accounts and decla- 
ration — Maintainability. AIR 1955 Mys 
149, Overruled (Oct) 2021 
——S, 637A — See Ibid, S. 198 

; (Apr) 831 
Conduct of Election Rules (1964). Br. 71, 
74, 75, 80, 81 — Election for filling six 
seats in Rajya Sabha — All six seats filled 
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Conduat of Election Rules (contd.) 

up on first count by obtaining frst pre- 
ference votes — Candidate who had not 
obtained any first preference vote is æ 
continuing candidate (Aug) 17240 
——R. 74— See Ibid, R.71 (Aug) 17240. 
——R. 75— See Ibid, R.71 (Aug) 1724C 
—R. 80—See Ibid, R.71 (Aug) 1724. 
«—R, 81—See Ibid, R. 74 (Aug) 1724C 


Canservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974) 

See under Public Safety, 

Conservation of Foreign Exchande and 
Prevention of Smuggling Activities 
(Maharashtra Conditions of Detention} 
Order (41974) 

See under Public Safety. 


Constitutional law — Colourable legisla. 
tion —See Constitution of India, Art. 246 

(Dec) 2279E 
Constitution of India, Pre.—Interpretation 
of Constitution — General Principles — 
Foreign cases (Sep) 18254A. 
——Pre.—Unconstitutionality of legisla. 
tion — Duty of Courts (Dec) 2279B: 
— Pre.—Unconstitutionality of legisla. 
tion — Exceptions made by the law not 
material (Dec) 2279C. 
~— Pre.—Unconstitutionality of legisla. 
tion — Key to constitutional construction, 

(Dec) 2279D 
= Pre,—Interpretation of the Constitu.. 
tion — Legislative lists. (Dec) 2279H 
——Art. 1 — See Punjab Reorganization 
Act (1966), S. &8 (Mar) 629G 
-< Art, 12 — Law — Interpretation — 
Purpose is to serve the living 


(May) 965D 

-—— Art, 14 — See also 
(1) Ibid, Art, 16 (Jan) 251 
(2) Ibid, Art, 82 (Aug) 1678C 
(8) Ibid, Art, 226 (Apr) 876 
(4) Ibid, Art, 359 (Apr) 8548 


(5) Ibid, Sch, 7, List 2, Entry 54 
(Dec) 2279F” 
(6) Bombay Service of Engineers (Class. 
I and Class II) Recruitment Rules. 
(1960), R. 8 (iii) (Oct) 2051A 
(7) Calcutta Improvement Act (1911). 
S, 78-A (Oct) 2034B- 
(8) Criminal P. C. (1898), S. 887 (B) 
(Dec) 2437 
(9) Madhya Pradesh Krishi Upaj Mandi 
Adhiniyam (1972), S, 37 
(Nov) 2208: 
(10) Public Safety—W. B. Criminal Law 
Amendment (Special Courts) Act 
(1949), S. 4 (1) Proviso 
(Aug) 1772% 
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(11) Road Transport Corporations Act 
(1950), S, 84 (May) 1112 


——Arts, 14, 226 and 298—Governmental 
authorities acting in contractual field — 
Whether controlled by Art. 14 — Breach 
of contract — Proceedings under Art. 226 
if appropriate remedy (july) 14964 


——Arts. 14, 16 — Relative scope of Arti. 
cles 14 and 16 (July) 1553B 


~-= Ârts, 14, 16, 809 -- Civil services — 
Clerks — Promotions — Central Secre. 
tariat Clerical Service Rules (1962), R. 17 
—Rule prescribing typing test for clerks 
for promotion to higher grade — Art. 14 
or 16 not violated (Aug) 1673B 
=A rt, 16 —- See also 
(1) Ibid, Art. 14 


(2) Ibid, Art, 32 
(3) Ibid, Art, 226 (Apr) 876 
(4) Ibid, Art, 359 (Apr) 854B 
(5) Bombay Service of Engineers (Class 
I and Class II) Recruitment Rules 
(1960), R, 8 (iii) (Oct) 2051A 
——~Arts, 16 and 14 — Promotion — Re. 
cruitment of direct recruits and promo. 
tees 50 per cent. each to Cadre of Deputy 
Collectors ‘as far as practicable’-—Whe- 
ther Government can vary the ratio — 
Seniority inter se—Fixation—L, P. A, 113 
of 1974, D/- 2.11.1975 (Guj), Reversed 
a A (Jan) 251 
——— Arts. 16, 63 (1) (a); 809, 818-- Promo. 
tion to ‘posts of Assistant Commissioner 
of Income Tax — Field of choice deter. 
mined by Departmental Promotion Com. 
mittee in 1974 — Validity of Selection 
List f (Apr) 757 
—— Arts. 16 and 311 — Government im- 
posing ban on re-appointment of compul. 
sorily retired persons in Government or 
semi.Government institutions — Ban is 
not invalid (Apr) 854C 
—~ Arts. 16 and 311 — Promotion — 
Private college taken over by Govern. 
ment — Service in the college before 
takeover cannot be obliterated (June) 1237 


———Art, 16 — Combined seniority list in 
"History and political Science”— Promo. 
tions made on its basis — Subsequent 
Government resolution to have separate 
lists and giving option to concerned tea. 
chers to elect for either of the two depart. 
ments — Not violative of Art, 16. Deci- 
sion of High Court in S. C, A, No. 695 of 
1971 D/- 11.3.1975 (Bom at Nag), Reversed 

(June) 1241A 


(July) 1553B; 
(Aug) 1673B 
(Aug) 1673C 


Constitution of India (contd.) 
oom Art, 16 — Rights under agreement or 
award cannot be identified with rights 
under Art, 16 (1) (July) 1509C 
nome Art 19 — See 
(1) Ibid, Art, 226 (May) 1027C. 
(2) Ibid, Sch. 7 List 2, Entry 54 
(Dec) 2279F 
— Art, 19 (1) (£) — See Ibid, Art, 32 
(June) 1861C 
~—-Art, 19 (1) (g) — Right to carry on 
business in intoxicants, 1972 Tax L R 
1981 (Ori.), Reversed (Mar) 722E 
———~Art, 20 (1) — See Prevention of Cor. 
ruption Act (1947), $. 5 (1) (e) and (3) 
(Oct) 209% 
= Att, 21 — See Ibid, Art. 226 
(May) 1027G 
wom Art, 22 — See Ibid, Art 226 
(May) 1027C 
~= Art, 25 (L) — Freedom of religion — 
Right to propagate one’s religion—Mean. 
ing l (Apr) 9084 
~——Art, 25 (1), Sch. 7 List II, Entry 1, 
List I, Entry 7 — Public order—Meaning: 
—Legislation prohibiting conversion by 
force or inducement to one’s own religion 
State Legislature is competent to pass ; 
AIR 1973 Orissa 116, Reversed 
(Apr) 908B 
o——Art, 81 — See Ibid, Art, 32 
(June) 13861C 
m ATt, 31-A (1) Second Proviso — See 


also 
(1) Tenancy laws — Maharashtra Agri. 
cultural Lands (Ceiling. on Hold. 
ings) Act (1961) (Apr) 9154A 
(2) Tenancy laws — U, P. Imposition 
of Ceiling on Land Holdings Act 
(1971), S. 5 (6) (Apr) 915F 
Art, 81A (1) Second Proviso — Does 
confer a fundamental right (Apr) 915G 
~ Art, 81.8 — See also 
(1) Tenancy laws — Maharashtra Agri. 
cultural Lands (Ceiling on Hold. 
ings) Act (1961) (Apr) 915A 
(2) Tenancy laws — U, P, Imposition 
of Ceiling on Land Holdings Act 
(1971), S, 5 (6) (Apr) 915F 
sw Art. 31.B —Construction : (Apr) 915B 
———~Arts, 32 and 311 — Petition alleging 
violation of Art, 311 is not maintainable 
(Apr) 854-A 
~——Arts, 32, 19 (1) (£), 31—Proclamation 
under Art, 356 (1) dissolving State Assem. 
blies — Right of members of Assemblies 
to draw their salary (Jun) 1861C 
—— Art, 32—Enforcement of fundamental 
right — Petition to enforce right under 
agreement or award is not maintainable 


(Jul) 1509B 
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—Art. 82—Writ petition under--Com- 
putors of Forest Research Institute claim. 
ing to bə treated as Research Assistants 
Grade Il—Jurisdiction of Supreme Court 
under Art. 32—Ambit of (Jul) 1553A 
——Arts. 32, 14 and 16 — Interference 
under Art, 82 for alleged violation of 
Arts, 14 and 16—Delay (Aug) 1678C 
—— Art, 32--Writ petition against order 
of Commercial Tax Officer — No funda- 
mental right affected — Interference by 
Supreme Court (Oct) 2086C 
-—Art, 50 ~—Scope (Dec) 2828G 
<= Árt, 63 (1) (a)—-See Ibid, Art. 16 
(Apr) 757 
w Arts, 181 and 226 — Central Govern. 
ment made a party to writ petition—No 
dispute between Central and State Gov- 
eznments—Jurisdiction of High Court to 
issue writ held was not excluded by 
Art. 131 (Jan) 1278 
——Art. 1381 — “State” — Meaning of — 
Power of Supreme Court to grant relief 
under Art, 181 whether restricted to de- 
elaratory judgment only. A IR 197090 
1446, Diss. (Jun) 1361B 
—Arts. 131, 256, 257—Advice by Home 
Minister Government of India to Chief 
Minister of State to recommend to Gover. 
nor dissolution of legislative Assembly — 
Advice not a directive (Jun) 1861D 
Art, 181— Questions involving policy 
matters and constitutional issues — Duty 
of Court (Jun) 1861LE 
——mArt, 188—See also Land Acquisition 
Act (1894), S, 23 (Apr) 899 
~——-Art, 183 — Appeal against decree for 
specific performance of contract of sale— 
Other defendant not preferring appeal — 
Finding that entire suit property was the 
self.acquized property of appellant—Can. 
mot be contested by him in appeal to the 
Supreme Court (Jan) 34A 
—Art, 183 — Findings of High Court 
arrived on appraisal of evidence — Inter. 
ference by Supreme Court (Jan) 146 
=——Årts, 188, 226 and 227 — Appellate 
jurisdiction of Supreme Court — Inter- 
ference with exercise of discretionary 
power under Arts, 226 and 227~—When 
possible (Jun) 1222 
——Art, 183 — Question of damages — 
Supreme Court in appeal was not inclin- 
ed to investigate the matter de novo when 
no ground had been raised in the memo. 
zandum of appeal to the High Court 
(Jul) 1481B 
~—— Art. 183-—-Appeal by certificate from 
judgment of High Court — Respondent 
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Constitution of India (contd.} 
could not be allowed to challenge certifi. 
cate on new ground of valuation 

(Jul) 15178 
——Art, 138—Finding—High Court find. 
ing that agreement was for Rs, 17,000—In 
appeal by vendor before Supreme Court; 
vendee not filing any cross.objection — 
Held, veadee could not challenge the said 
finding of High Court (Jul) 1517C 


—— Art, 183—New plea— Question as to 
what was the interest of a coparcener in 
the joint family property is a question of 
law — Question decided in appeal 

(Aug) 1694D 
——Art, 133 — Dismissal of application 
under Ss, 151 and 152 of G. P, G for cor- 
rection of final decree in partition suit — 
Question whether property in dispute 
was subsequently leased out could not be 
gone into in appeal (Aug) 1719 
——Ari, 133 — Appeal by certificate in 
suit for partition — Concurrent findings 
that there.was no earlier partition as al- 
ledged —Such findings, held, could not be 
reopened by the Supreme Court 

(Oct) 2027A 
~——Arts, 183, 226--Only questions raised 
in the High Court should be decided by 
High Court—A I R 1972 Punj & Har 287, 
Reversed (Oct) 2028 
——Art, 133 — High Court on a prelimi- 
nary point holding that the Civil Judge 
has jurisdiction to entertain and decide 
suit and remanding matter — Order of 
remand confirmed by Supreme Court 

(Oct) 2133 


—— Art. 133 — Discretionary order — 
Order refusing to condone delay on falla. 
cious supposition that appeal was time. 
barred—Interference (Nov) 2221B 
—~Art. 133 — New plea — Plea neither 
taken in written statement nor urged for 
consideration in High Court ~ Plea cannot 
be examined by Supreme Court 
(Dec) 2489B 
——Art, 183 (1) — Appeal — New plea— 
Plea that the possession of acquired land 
was not taken from the appellant not 
raised before the High Court ~ Plea not 
allowed to be raised for the first time in 
Supreme Court (Jul) 1456B 
—— Art, 133 (1) (a)— Appeal against award 
of compensation under Land Acquisition 
Act— Powers of Court (Mar) 580C 
Art. 133 (1) (c)— Appeal under— Alte- 
gation of vagueness of purpose of acqui. 
sition as mentioned in notification under 
S. 4 of Land Acquisition Act-—-No objec. 
tion in Statement of case—Effect 
(Feb) 4974 
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——Art, 184—See 
(i) Ibid, Art, 186 (Mar) 710A 
(2) Criminal P, C. (1974), S. 145 (8) 
(Nov) 2220 
~ Art, 134 (1) (c) Proviso—See Supreme 
Court (Enlargement of Criminal Appel- 
late Jurisdiction) Act (1970), S. 2 (a) 
(May) 1059B 
~——Art, 134 (1) {c)—Appeal under — Ap- 
plication for filing additional documents 
—Documents not necessary — Application 
rejected (Jan) 129E 


——~Art, 184 (1) (c)—Supreme Court (En. 
largement of Criminal Appellate Juris. 
diction) Act (1970), S.2—Certificate under 
Art. 134 (1) (c) unnecessary where appel. 
lant has right of appeal under S, 2. Cri, 
Appeal No, 693 of 1969, D/. 24.8.1974 
(Madh Pra), Reversed (Nov) 2267B 
——Art, 136—See also 
(1) Ibid, Art, 226 (May) 1182B 
(2) Civil P. C, (1908), S. 100 
(Nov) 2262A 
(3) Criminal P, C. (1974), S, 354 (8) 
(Aug) 1812A 
(4) Houses and Rents—Bombay Rents, 
Hotel and Lodging House Rates 
(Control) Act (1947), S. 18 (1) (1) 
(Jun) 1857 
(5) Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates 
Control Act (1947), $. 12 (2) 
(Oct) 2023 
(6) Houses and Rents — U, P. Urban 
Buildings (Regulation of Letting, 
Rent and Eviction) Act (1972), 


S, 21 (1) (Sep) 1912 

(7) Income Tax Act (1922), S. 84 (1) 
. (Aug) 1605 
(8) Industrial Disputes Act (1947), 
Sch. 3 Item 5 (Apr) 941 


(9) Penal Code (1860), S. 84 (Mar) 608B 
(10) Penal Code (1860), S. 302 

(Apr) 820 

(11) Probation of Offenders Act (1958), 

S.6 (Mar) 698 

(12) Sales Tax — East Punjab General 

Sales Tax Act (1948), S. 22 (3) 

(Qct) 2120 

——Art, 186 — Ground for interference 

under — Unusual procedure adopted by 

High Court not affecting merits of case 

on what is really decisive—Not a ground 

for interference (Jan) 94A 


= Art, 136 — Supreme Court does not 
interfere with concurrent view taken in 
regard to evidence by Courts below 

(Jan) 109B 


Constitution of India {contd.) 
Art, 186 — Appeal from conviction 
under S, 304 Part I, I, P, C.— Interference 
with findings of fact recorded by Lower 
Courts -If and when permissible 

(Feb) 886 
——~Art, 186—~Interference with exercise 
of discretionary powers of High Court 
under Art, 226 (Feb) 888B 
——~—Art. 136— Criminal appeal — Appre- 
ciation of evidence—Re-appraisement of 
evidence by Supreme Court (Feb) 472A 


———-Art, 136 — Correctness of classifica. 
tion of article under particular item— 
Wrong approach by authorities—Supreme 
Court would interfere (Mar) 597B 


———Art. 186~—Interference with exercise 
of discretion—Interference with sentence 
when justified (Mar) 709 
~- Articles 186 and 184 — Criminal Ap. 
peal — Scope of Supreme Court’s juris. 
diction (Mar) 7104, 
~ Article 186—Appeal by special leave 
— Interference — Scope (Mar) 740B 


~—-Art, 136 —Concurrent findings of fact 
—Interference (Apr) 858B 
-—-Article 146 — Appeal by special 
leave — Supreme Court does not normal. 
ly reappraise evidence for itself 

(May) 1066€ 
———Art, 186—-Appeal by special leave — 
Appreciation of evidence by Supreme 
Court i (May) 1078 
——Arts, 186,226—Kashmir and Jammu 
Universities Act (24 of 1969), S. 18 (4)— 
Order of suspension of teacher—Ground 
that there was no emergency attracting 
applicability of S. 13 (4) not taken in 
writ petition — Such ground, held, could 
not be entertained in appeal by special 
leave (May) 1146E 
-—~-Article 186 — New point—TIf can be 


raised for the first time in appeal by 


special leave (Jun) 1206B 


~———Art. 186—Concurrent findings of fact 
—Appeal by special leave against con. 
viction — Supreme Court when would 
interfere ` (Jun) 1807A 
——-Art, 136 — Suit for rendition of ac. 
counts based on contract ~ Supreme 
Court directing respondent to pay a sum 
as probable compensation in lieu of 
claim made (July) 1454 
-——Art, 136 — Jurisdiction of High Court 
under S., 115, C, P. C.—Question of want 
of jurisdiction of High Court not raised 
before High Court—Cannot be raised for 
first time in appeal by special leave— 
(Case law discussed) (Jul) 1555C 
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Constitution of India (contd.) 
~— Art, 186 — Exercise of discretionary 
power—Interference by Supreme Court 

(Aug) 1691B 
~~ Ari 188 — Leave granted only on 
question of sentence—Appellants cannot 
be permitted to go behind the findings of 
fact (Aug) 1792 
-——~Art, 136 — Criminal P, ©, (1898), 
S, 423~—Appeal against acquittal — Case 
not disposed of according to law — Case 
sent back to High Court for hearing 
appeal afresh (Aug) 1799 
~-—Art. 136 — Appeal by convicted ac- 
cused in murder case — Convictions by 
High Court affirmed (Aug) 1817 
~——Art. 186 —~Conclusion of High Court 
that temple in dispute was not a separate 
institution was not interfered with 

(Sep) 1848C 
-——— Art, 186 — Appeal by accused sen- 
tenced to death — Reappreciation of evi. 
dence—Jurisdiction of Supreme Court — 
Ambit of , 
~~—Art, 186--Appeal against acquittal — 
Murder case—Interference—Unless there 
are special circumstances or grave errors 


committed by High Court leading to seri... 


ous miscarriage of justice, Supreme 
Court would not interfere (Sep) 2005D 
~———Ait, 186 — High Court dismissing 
application for reference under S. 256 (2), 
Income Tax Act — Question raised by 
assessee was of general importance — 
Direction issued by Supreme Court to 
call for statement of case and dispose it 
of (Sep) 2010 


——Art. 136 — High Court refusing to 
refer certain questions of Jaw arising out 
of Tribunal’s order under S. 256, Income 
Tax Act — Supreme Court directed the 
High Court to call statement of case and 
dispose it of according to law (Sep) 2011 
——~Art, 136 — Special leave appeal — 
Scope of powers of Supreme Court 

. (Oct) 2031 
~——-Art, 136 —University restrained from 
giving effect to appointment of M as 
Reader — At the stage of hearing of 
appeal M was appointed as Professor and 
was working as such—Appeal dismissed 
as infructuous (Qct) 2049 
~——Art, 136 — Order of dismissal from 
service passed against employee of Elec- 
tricity Board — Supreme Court upheld 
order in special leave appeal (Oct) 2079 
——Art, 136 —Muder — Concurrent fiad- 
ing of lower courts that eye-witnesses 
were reliable witnesses — No interfer- 
ence by Supreme Court (Qct) 2096B 


(Sep) 1936A - 
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———Art. 186 — Appeal by accused who 
was sentenced to death — Evidence of 
two eye-witnesses corroborated by con. 
duct of accused in producing the aruval 
at the police station — Some discrepancy 
as to time of lodging the F. J. R, — Pro. 
secution case, held not discredited 

(Oct) 2102B 
——Art, 186 — Criminal P, C, (1974), 
S, 889 — Bail — Psactice not to release 
person sentenced to life imprisonment — 
Departure from — When open — Grant 
of special leave to appeal against con. 
viction — Effect (Oct) 2147 


——Art, 186 — Special leave appeal 
against issuance of writ of mandamus by 
High Court — Appellant, being vitally 
interested in the matter, held, was en- 
titled to maintain and continue to pro- 
secute the appeal — Preliminary objec. 
tion that appellant had no manner of 
right or locus standi overruled in view of 
facts of the case (Oct) 2149A 


——-Arts. 186 and 227 — Concurrent find. 
ings by two lower Courts as to require. 
ment of landlord and on question of hard. 
ship — Petition to High Court under 
Art, 227 by tenant — High Court remands 
ing case — Order of remand modified by 
Supreme Court—(1976) 78 Bom L R 454, 
partly reversed (Nov) 2188 
——Art. 1836—Appeal by special leave— 
Concurrent findings of fact by lower 
Courts — No interference by Supreme 
Court when they do not suffer from any 
infirmity of law (Nov) 21918 


—Art. 186—Appeal by special leave— 
Appeal arising out of a dispute relating 
to closure of business — Appeal disposed 
of in terms of agreement (Nov) 2195 


——Art, 136 — Order of commitment —- 
Appeal — Remand of case by Supreme 
Court (Nov) 2207 
—— Art, 186 — Criminal P. C. (1898), 
§, 428 — One accused convicted under 
S. 802 and sentenced to death—Two other 
accused convicted under S, 802/84 and 
sentenced to life imprisonment— Acquit- 
tal of all accused by High Court — 
Legality (Nov) 2226 


me Art. 186—Appeal by special leave — 
Findings of fact arrived at by Labour 
Tribunal on evidence on record — No 
interference (Nov) 2257A 
-—-Art, 186 — Appeal under — Duty of 
Court (Dec) 2828[ 
——Arts, 186 (1), 824 — Tribunal—~Mean. 
ing of Authority must have been consti. 
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tuted by State and invested .with some 
judicial power—Election Commission is 
a Tribunal within the article — Decision 
of Election Commission derecognising 
APHLC held wrong—Order D/. 1-2-1977 
of Election Commission of India, Re. 
wazsed (Oct) 2155 
~ Art, 141 — Declaration of law under 
Rule of Supreme Court (Feb) 489B 
= Àrt, 141—Certainty of the low is the 
gafety of the citizen (Dec) 2279A 
~—— Art, 144.A (as introduced by 42nd 
Amendment) — Desirability of amend- 
ment of Art, 1444 expressed on account 
of inconvenience resulting thezefrom 
(Aug) 1686C 

~—Art, 161 — See Penal Code (1860), 
S. 803 (July) 1485 
-——— Art, 174 — See Ibid, Art. 356 

. (Jun) 1361A 
—-Art, 191 — See Manipur Legislature 
{Removal of Disqualifications) (Amend- 
ment) Act (1975), 5.1 (Mar) 682A 


== Ârt, 219 — High Court Judge — His 
duty not to get involved in political 
issues (Apr) 809C 
= Art, 222 (1) — See also Ibid, S. 226 
(Dec) 2328E 

=a Art, 222 (1) — Scope — Transfer of 
Judge from one High Court to another 
without his consent — Propriety 

(Dec) 23288 
< Art, 222 (1)—Transfer of Judge from 
one High Court to another — Consulta. 
tion with Chief Justice of India — Na- 
ture and minimal requirements of 

(Dec) 2828C 
~ Articles 222 (1), 226 — Transfer of a 
High Court Judge from one High Court 
to another—Consideration of the princi. 
ples of natural justice—Such a considera- 
tion is out of place in the scheme of 
Art. 222 (1) (Dec) 2828D 
mmm Art, 226—See also 


(1) Ibid, Art. 14 (Jul) 1496A 


{2} Ibid, Art, 181 (jan) 127B 
{3) Ibid, Art, 188 (Jun) 1222; 

(Oct) 2028 
(4) Ibid, Art. 136 (May) 1146E 
{5) Ibid, Art, 222 (1) (Dec) 2328D 
46) Ibid, Art, 309 (Sep) 1980 
(7) Ibid, Art, 811 (Sep) 1868 


{8} Co-operative Societies—-Andh, Pra, 
Co-operative Societies Act (1964), 
8.77 (Dec) 2318C 

{9) Co-operative Societies ~Andh, Pra. 
Co-operative Societies Act (1964), 
S. 77 (2) (Dec) 23134A 
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(10) Industrial Disputes Act (1947), 
S. 15 (Aug) 1666B 
(11) Mines and Minerals (Regulation 
and Development) Act {1357), S. 13 
(Aug) 16914 
(12) Penal Code (1860), S. 84 
(Mar) 608B 
(18) Punjab Excise Act (1 of 1914), S, 38 
(Jul) 1550 
(14) Road Transport Corporations Act 
(1950), S. 84 (May) 1112 
(15) Sales Tax — Kerala Genera! Sales 
Tax Act (1968), S. 17 (3) 
(Aug) 1627 
—~Art, 226—Writ against Co-operative 
Society — Maintainability (Jan) 112A . 
——Art, 226— Petition making out certain 
allegation against Minister-—High Court 
ordering impleading of Minister — How- 
ever no direction can be given compel. 
ling the Minister to file an affidavit 
(Jan) 196 
== Arts, 226 and 227—Scope and extent 
of jurisdiction under— Whether Arts, 226 
and 227 are whittled down by S, 9 (1) of 


the I. D. Act (Jan) 237 
——Art, 226 —Mandamus, writ of— Who 
can apply . (Feb) 2764 


-—— Arts. 226 and 227—U, P. Intermediate 
Education Act (1921), §.16A—Basic sec- 
tion of college — Termination of service 
of teacher employed in such section — 
Writ petition — Held, not maintainable. . 
ELR (1974) 1 All 220, Reversed (Feb) 334. 
——-A1t, 226 — Scope and nature of juris- 
diction of High Court (Feb) 3884 


—— Art, 226—Writs under— When can be 
issued (Feb) 456C 
——Art, 226— Quasi judicial authority — 
Order of dismissal from service—If should 
record findings on charge and give rea. 
sons for passing order (Mar) 567B 
awn Art, 226—Writ petition alleging mala 
fides—Necessary particulars not given in 
petition Dismissal in limine is justified 
Mar) 567C 
-—— Art, 226— Procedure — Averments — 
Validity of notification challenged on 
ground involving questions of fact 
S (Mar) 660A 
—— Art, 226 — Assessment to sales tax— 
Alternative remedy under Sales Tax law 
— Dismissal of petition — Validity. Civil 
Writ Petn, No, 1157 of 1976, D/- 5.4.1976 
(Punj. & Har.) Reversed (Mar) 685 
Art, 226 — Writ — Granting of stay. 
Misc. No, 8824 of 1976 in Civ, Writ, Peta. 
No, 6171 of 1976, D/- 15-9.1976 (Punj) 
Reversed (Apr) 781 
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—— Art, 226 — Certiorari -- Mixed ques- 
tion of law and fact— Finding arrived at 
on wrong interpretation of statutory pro- 
vision—High Court can correct the error 
C. M. W. No, 7441 of 1975, D/. 14-5-76 
(All), Reversed (Apr) 886B 
——Art, 226 — Writ petition challenging 
compulsory retirement — Held disputed 
questions such as age of petitioner could 
not be gone into . (Apr) 854D 
——— Arts, 226, 14 and 16 — Petition chal- 
lenging constitutionality of Rr. 4 and 5 of 
Karnataka General Services (Revenue 
Subordinate Branch) Village Accountants 
(Recruitment) Rules, 1970—Maintainabi- 
lity (Apr) 376 
_— Art. 226—Jurisdiction of High Court 
— Court will not grant relief when the 
case involves determination of disputed 
questions of fact or when the petitioner 
has an alternative remedy (Apr) 898 
—— Art, 226 ~ Natural justice — Meaning 
‘and scope — Misc, Petn, No. 595 of 1966, 
D/. 25-9-1967 (M.P.), Reversed (May) 965G 


——» Arts. 226 and 227— Preventive deten- 
tion under S, 3, COFEPOSA Act — Res. 
‘traints imposed on detenus under orders 
passed under S.5 and Maharashtra Con- 
ditions of Detention Order. 1974 — Writ 
petitions challenging conditions filed dur- 
ing proclamation of emergency—Presi- 
dential orders under Art. 359 (1), D/- 
27-6.1975 and 8.1-1976—Effect of —Bar to 
jurisdiction of High Court to entertain 
and grant relief, 1976 Cri L J 534 (Bom) 
and (1975) 77 Bom L R 506, Reversed 
(May) 1027C 
———Arts, 226 and 186 — Alternative re. 
medy — Exercise of jurisdiction under 
Art, 226 by High Court — Interference 
with by Supreme Court (May) 1182B 
——Art, 226-—-Order within power of au- 
thority — Mentioa of wrong provision of 
law— Effect (May) 1146C 
—— Aris. 226 and 298—State terminating 
contract of lease on breach of certain 
conditions of contract —- Opportunity to 
show cause against cancellation, need not 
be given (Jul) 1496B 
Arts, 226, 852 and 359 —- Writ peti- 
tion challenging certain orders of State 
Government — Presidential Order under 
Art, 859 in operation — Effect — Interim 
stay order or injunction when justified 
(Jul) 1496C 
——Art, 226 — Procedure — Necessary 
parties — Northern Railway employee — 
Removal from service— Petition challeng- 
ing order — Union of India is necssary 
paxty (Aug) 1701 
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——— Arts, 226 and 227 —- Writ petition re. 
garding dispute relating to election — 
Availability of other remedy — Effeot — 
Election Rules of Bar Council of Madhye 
Pradesh R. 31 (Aug) 1705 
———Art, 226 — Remedy under—Contrac.. 
tual obligations—Validity—Writ petition, 
not appropriate remedy for impeaching 
their validity (Aug) 1717 
-———Art. 226 — Judgment illegal and in 
clear violation of law—High Court must 
set it aside. Order in Misc. Petn. No, 182 
of 1974, D/- 12-7-1974 (Madh Pra), Ra- 
versed (Aug) 1718 
———Art, 226 — Promotions to posts of 
Panchayat Officers in Kerala ~- Delay in 
challenging Promotion and Gradation list 
— Effect, O. P. No, 5566 of 1972, D/. 
24.1.1974 (Ker), Reversed (Aug) 1720 


———Art, 326—Industrial Tribunal — Pro- 
cedure — Refusal of opportunity to oppo. 
site party to examine witnesses —- Prinei. 
ples of natural justice violated (Sep) 1867 


-——— Art, 226—Delay—Writ petition chal. 
lenging order of discharge passed against 
Army servant after 4 years—No satisfae., 
tory explanation available for the delay— 
High Court held was justified in dismis- 
sing petition summarily (Sep) 1979 
-———Art, 226 — Finding that there was 
some partition or some other arrangement 
similar to partition — No interference in 
writ jurisdiction (Oct) 2082 
«Art, 226 — Governor dismissing re. 
view application holding it to be a case 
not fit for review and not on ground of 
delay of two years — Dismissal is on 
merits (Oct) 2020 
-——Art, 226 — Writ petitions against 
orders of Commercial Tax Officer — Al- 
ternative remedies not availed — Inter. 
ference by High Court (Oct) 2086B 
——Art, 226 — Writ appeal — Scope of 
appeal must be limited to what directly 
concerns appellant in the impugned judg. 
ment (Oct) 2145 
——- Art, 226—Writ of mandamus — Can. 
not be granted to enforce obligation flow. 
ing from contract. C, W. J. C. No. 1483 of 
1976 (Pat), D/. 20-8-1976, Reversed 

(Oct) 2149F 
-— Art, 226—Writ petition against edu- 
cational institution— Admission to sehool 
— Petitioner’s son, although passiug all 
tests for admission to reserved seats fail- 
ing to appear at Medical fitness test on 
appointed date owing to belated intima. 
tion—Writ issued (Nov) ¿í 
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Constitution of India (contd.) 
-— Art, 226, 222 (1)—Bias—Writ petition 
by a High Court Judge against order of 
his transfer to another High Court — Ob. 
jection by Government of India to the 
hearing of the case by Judges constituting 
special Bench— Maintainability 

(Dec) 2828E 
—~Art, 226 — Compulsory retirement— 
Petition under Art, 226 challenging order 
as arbitrary or mala fide — Government's 
duty to produce documents (Dec) 2411C 
—— Art, 227—See also 


(1) Ibid, Art, 133 (Tun) 1222 
(2) Ibid, Art. 186 (Now) 2183 
(3) Ibid, Art, 226 (Jan) 287; (Feb) 334; 


(May) 1027C; (Aug) 1703 
—-Art, 227 — Concurrent findings of 
Rent Controller and Collector—Interfer. 
ence with by High Court under Art, 227 
—Neld, High Court exceeded its jurisdic. 
tion (Sep) 1985 
—— Art, 233 — Appointment of District 
Judges—Government not bound to accept 

recommendations of High Court 
(Feb) 276B 
—— Arts. 235 and 236 — Extent of disci- 
plinary jurisdiction of High Court — 
Registrar, Small Causes Court is subject 
to such jurisdiction, 1975 Lab I C 578 
(Guj), Reversed l (Aug) 1619A 

——~Art, 2386 — See Ibid, Art, 285 
(Aug) 1619A 

——Art, 245—See also 

(1) Assam Agricultural Income Tax Act 


(1939), 5. 50 (May) 993 
(2) Caleutta Improvement Act (1911), 
S. 78.A (Oct) 2034B 


(3) Orissa Taxation (on Goods Carried 

by Roads or Inland Waterways) 

Act (1968), Pre. (Aug) 1686A 

(4) Sales Tax — Tamil Nadu General 

Sales Tax Act (1954), Sch, 2, Item 

7 (a) and (b) (Mar) 548 

——Art, 245 — Constitutional validity of 

Statute — Mala fide exercise of power — 

Striking down of statute — Power exer. 

cised rarely (Feb) 448B 

= Arts, 245 and 246 — Repeal of legis- 

lative provision and executive instruc. 

tion—How effected (Apr) 879D 
——Art, 246—See also 

(1) Ibid, Art, 245 (Apr) 879D 

(2) Manipur Legislature (Removal of 

© Disqualifications) (Amendment) 

Act (1 of 1975), S. 1 (Mar) 682A 

(8) Orissa Taxation (on Goods Carried 

by Roads or Inland Waterways) 

Act (1968), Pre. (Aug) 1686A 

(4) Sales Tax — Tamil Nadu General 


Gonstitution of India (contd.) 
Sales Tax Act (1959), Sch. 2, Items 
7 (a)(b) (Mar) 548 
=- Art, 246 — Colourable legislation — 
Meaning — Colourability is bound up 
with incompetency (Dec) 2279E. 


-— Art, 246 (3)—See Debt Laws—Maha- 
rashtra Debt Relief Act (1976), Pre. 
(Sep) 1825F" 
— Art, 254—See Ibid, Art. 344 
(Jan) 225. 
— Art, 254(2)—See Debt Laws—Maha- 
rashtra Debt Relief Act (1976), Pre, 
(Sep) 1825F" 
——<Art, 256—See ibid, Art, 181 
(Jun) 1861D 
—— Art, 257—See Ibid, Art. 131 
(Jun) 1361D- 
— Art. 261(8)—Money decree passed by 
Bombay High Court in 1960 — Transfer 
of for execution to a Court in Goa alter: 
it became a union territory — Civil P. C. 
applied to Goa — Validity of transfer and- 
executability of decree (Jan) 164 
——Art. 286— Assessment under Č, P, and: 
Berar Sales Tax Act (1947) for period prior 
to commencement of Constitution — As- 
sessment Order—Effect (Apr) 8794 
—— Art, 298—See 
(1) Ibid, Art. 14 (Jul) 1496A 
(2) Ibid, Art, 226 (Jul) 1496 B- 
Art, 299 — Requirements of — None 
compliance— Effect — Contract is void— 
No question of estoppel. C, W. J. ©.. 
No. 1463 of 1976 (Pat) D/- 20-8-1976,. 
Reversed (Oct) 2149B- 
~—— Art, 299 (1) — Execution of contract— 
Absence of sanction—Implied sanction— 
Inference (Jan) 151A. 
—— Art. 299(1)— Formal mode of execu- 
tion of document—Object (Jan) 151B 
— Art. 301— See also Debt Laws—Maha. 
rashtra Debt Relief Act (1976), Pre. 
(Sep) 1825D, E- 
—— Art, 301 — Trade — What cannot be- 
recognised as trade (Sep) 1825B8 
——Art. 391— Money lending and trade- 
financing— Whether “trade” (Sep) 1825€ 
—— Art, 304 (a) — See Sales Tax — Tamil 
Nadu General Sales Tax Act (1959), Sch. 2, 
Item 7 (a) (b) (Mar) 548- 
—— Art. 804 (b)—See 
(1) Debt Laws — Maharashtra Debt 
Relief Act (1976), Pre. (Sep) 1825E 
(2) Orissa Taxation (on Goods Carried: 
by Roads or Inland Waterways): 
Act (1968), Pre, (Aug)-16864. 


—— Art, 809—See also 
(1) Ibid, Art, 14 
(2) Ibid, Art. 16 





(Aug) 1673% 
(Apr) 757 
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—— Arts. 809 and 226—Refixation of date 
-of birth — Deprivation of benefit under 
Mysore Government Memorandum, D/- 
14-8.1958— Validity (Sep) 1980 
———Art, 309, Proviso — See Bombay Ser. 
~yice of Engineers (Class I and Class IT) 
Recruitment Rules (1960), R. 10 (as intro- 
~duced in Gujarat in 1965) (Oct) 2051C 
~= Art, 811 —See also . 
(1) Ibid, Art. 16 (Apr) 854C; (Jun) 1237 
(2) Ibid, Art. 82 (Apr) 854A 
(3) Ibid, Art. 859 (Apr) 854B 
(4) Master and Servant (May) 1146G 
(5) E Reorganisation Act (1986), 
S, 88 (Mar) 629D 
(6) Specific Relief Act (1877), S, 42 
(Mar) 747G 
——Arit, 311 — Government servant in 
M, P,, on Re.organisation of States, 
allotted to Bombay and then to Maha. 
washtra —~ Seniority — Applicability of 
Rules. S, C, A. No, 1251 of 1970, D/. 19-6. 
1974 (Bom), Revarsed (Feb) 505A 
——Art 311—Reversion to parent depart. 
ment—Fifteen days prior notice, in terms 
«of conditions of service in the order of 
initial temporary appointment if neces. 
sary. L. P, A. No. 863 of 1969, D/- 29-8. 
1969 (Penj & Har), Reversed (Mar) 585 
ca Art, 31] — Superannuation — Bihar 
‘Government Notification No, F1/5021/ 
62-459, D/. 11-1-1963 extending age of 
supérannuation—Benefit—Availability 
(Mar) 746 
-——Art, 311 — Compulsory retirement— 
-Order mentioning three different rules — 
Rules not applicable to petitioner not 
scored out — Order not invalidated 
(Apr) 854E 
——Art, 811 — Appointment in substan- 
‘tive capacity to temporary post — Post 
made permanent aubsequently— Appointee 
‘does not become permanent employee 
automatically (June) 1267 
--——Art, 311-—Suspension— Order of sus- 
pension of a civil servant—Effect 
(July) 1466C 
——--Art, 811—Domestic enquiry—~Rules 
- of evideace under Evidence Act—Appli- 
cability—Exetent of (July) 1812 
——AÀrt, 311 — Disciplinary proceedings 
against Registrar—Failure to give copies 
of certain documents demanded — Depri- 
vation of reasonable opportunity todefend 
(Avg) 1619B 
Art, 311 — Seniority — Clerical staff 
— Memorandum of Ministry of Home 
Affairs, D/. 22.6.1949—Length of service 





Subject Index, A, I. R. 1977 Supreme Court 


Constitution of India (contd,) 

alone is not decisive for determining 
seniority (Aug) 16734 
——~Art. 811 ~Post and Telegraphs Extra 
Departmental Agents (Conduct and Ser- 
vices) Rule 1964, R. 2 (b)—Civil Post— 
Extra-departmental agents connected with 
postal department hold civil posts — 
Removal from service without complying 
with Art, 311 (2) illegal (Aug) 1677 
——~Arts, 811 and 226—-Railway servant— 
Promotion denied owing to administra- 
tive error — Relief granted by Supreme 
Court (Sep) 1868 
-~omArt, 811 (1)— See also State Re- 
organisation Act (1956), S. 115 (7) 

(Mar) 747A 
~ Art. 811 (1) — Dismissal— Civil ser. 
vants — Appointment by Head of the 
Department—-Dismissal order passed by 
subordinate authority—Contravention of 
Art, 811 (1) (Mar) 747B 
~——mArt 311 (1)—Assistant in Patiala and 
East Punjab States Union Secretariat — 
Transferred to Punjab consequent on re. 
organisation—His dismissal—Competent 
authority {June) 1238A 
—-— Art. 811 (2) — Reversion from officia- 
ting post to substantive rank — Holders 
found unfit — Reversion was not by way 
of punishment and was not bad for non- 
compliance with Art, 311 (2) or any 
Rules (Mar) 629A 
—mmeArt, 311 (2) — Government servant 
holding substantive post of clerk pro- 
moted as Awal Karkun in officiating 
capacity—Subsequent reversion to sub- 
stantive post on ground of unsatisfactory 
work—Does not amount to reduction in 
rank attracting Art. 311 (2) (Aug) 1617 
Art, 313 — See Ibid, Art. 16 

(Apr) 757 
——Art, 824—See Ibid, Art, 186 (1) 

(Oct) 2155 
~man A tS, 344 and 254—Official Languages 
Act (1968), S. 8 (4)--Offcial Language— 
Posts and Telegraph memorandum mak. 
ing “in service training in Hindi” com- 
pulsory for all Central Government 
Employees below 45 years — Validity, 
AIR 1972 Mad 40, Reversed (Jan) 225 
amen Art, 852-—See Ibid, Art, 226 

(May) 1027C; (July) 1496C 
——~Art, 353 —See Ibid, Art, 226 
(May) 1027G 
-~—Art, 855-~See Ibid, Art. 356 
(June) 1861A 
~—~Arts, 856, 355, 174 — Satisfaction of 
President under’ Art, 356—Power of Court 
to question such satisfaction 
(June) 1861A 
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Arts, 358 and 359—Distinction be. 
tween — Art, 359 (1) is wider in scope 
‘than Art, 358 (May) 1027A 
———Art, 359—See also 
(1) Ibid, Art, 226 (May) 1027C; 
(July) 1496C 


(2) Ibid. Art, 358 (May) 1027A 
~—~Arts, 359 and 811, 14 and 16— Provi- 
sions for compulsory retirement—Do not 
violate Arts, 14 and 16—Effect of Presi- 
dential order (Apr) 854B 
~——Art, 359 (1)— Presidential order, D/- 
27-6-1975 as supplemented by order Dy/. 
3.1.1978- Effect of (May) 1027B 
women Art, 872—See 

(1) Punjab Re-organization Act (1966), 

S. 2 (Mar) 629B 
Act (1966), 
(Mar) 629G 
==—5ch, 7, List I, Entry 7 — See Ibid, 
Art, 25 (1) (Apr) 908B 
——Sch. 7, List I, Entry 52 — See Debt 
Laws — Maharashtra Debt Relief Act 
{1976), Pre (Sep) 1825F 
———Sch. 7, List II, Entry 1 — See Ibid, 
Art, 25 (1) 
--~Sch, 7, List 2, Entry 30 — See Debt 
‘Laws — Maharashtra Debt Relief Act 
{1976), Pre. (Sep) 1825F 
-——Sch. 7, List II, Entry 51 — Excise 
duty and countervailing duty — Nature 
and character of (July) 1459A 


Sch, 7, List 2 Entries 54 and 64, 
Arts. 14 and 19—Bombay Sales Tax Act 
{51 of 1959) (as applicable to Gujarat 
State) Ss. 87 (1) and 46 (2)—Provisions to 
forfeit sums collected by dealers by 
way of sales tex, though not exigible, to 
the public exchequer punitively — Not 
ultra vires. S. C. A, Nos, 421 and 308 of 
1971 (Guj), Reversed (Dec) 2279F 
~—~—Sch, 7, List 2, Entry 64 — See Ibid, 
Sch, 7, List 2, Entry 54 (Dec) 2279F 
Sch; 9—Inclusion of Motor Vehicles 
Act in — Right of party to challenge 
scheme framed under the Act—1976 Jab 
L J 851, Reversed (Feb) 441A 
Constitution of Jammu and Kashmir, 
S, 122 (1) — See Constitution of India, 
Art, 299 (1) (Jan) 151A 
‘Constitution (Ssventeenth Amendment) Act 
(1964), S. 3, Explanation—Construction 
(Apr) 915D 
Contempt of Courts Act (70 of 1971), S. 2 
—See Civil P, C, (1908), O. 40, R. 1 
(Dec) 2304 
-——5. 2 (c)—High Court Judge address. 
ang on political controversies —Criticism 





.á (8 
(2) Punjab Re-organisation 
S, 88 


(Apr) 908B ° 


Contempt of Courts Act (contd.,) 

of views by public does not amount to 
contempt of Court (Apr) 809B 
———-5. 2(c)—-Criminal contempt cannot 
be confused with contumacious conduct. 
AIR 1975 All 52, Reversed (June) 1834A 


S. 12 — Apology — Acceptance of. 
Cri. O. Nos, 18 and 14 of 1975, D/. 1.12- 
1975 (Punj), Reversed (Apr) 809A 
-——S, 15 (1) (b) — Contempt application 
filed by private party—Maintainability 

(Mar) 639 

Contract Act (9 of 1872), S, 10—~See 
(1) Deed—~Construction (Feb) 509 
(2) Monopolies and Restrictive Trade 

Practices Act (1969), S. 2 (10) 
(June) 1285D 


~-—Ss, 89, 55 — Suit for specific perfor. 
mance of contract — Vendee paying part 
of consideration and taking prossession of 
property — Suit by vendor maintainable 

(July) 1517A 
~-—§, 45 —Suit by joint promisees—Suit 
by one out of two joint promisees making 
the other as pro-forma defendant —Main- 
tainability (Dec) 2439A 
——§, 55 — See also Ibid, S. 39 

(Tuly) 15174 
——§. 55 — Time when not of essence of 
contract — Ready and willing to per- 
form his part of contract— Proof — F. A. 
No. 15 of 1966 dtd, 20-4.1970 (All), Revere. 
ad on facts {May) 1005A 
——S, 56 —See also Tenaacy laws --U. P. 
Consolidation of Holdings Act (1954), 
S. 80 {Jane} 1226 
——§, 56 — Bombay Tenancy aad Agri. 
cultural Lands Act (67 of 19:45}, 8. 63 — 
Bombay Tenancy and Agricultural Lands 
Rules (1958), R. 36 — Agreement for sale 
of agricultural land —Permission refused 
by Prant Officer to sell since certificate 
under Rule 88 was not obtained by pur- 
chaser —Collector subsequently granting 
certificate and permission — Validity — 
Decision in App. No, 472 of 1960 D/. 29. 
1.1988 (Bom), Reversed (May) 1019 
——S, 70 — Cause of action—Ingredients 
—Pleadings and proof (Feb) 329A 
S. 70 — Expression ‘Restoration’ — 
Meaning of (Feb) 329B 
S, 70 —Suit for possession and mesne 
profits — Defendant’s failure to deliver 
vacant possession alleged -— In absence 
of proper pleadings under S, 70 plaint 
should not be entertained (Get) 2082 
~—-§, 73 — See also Civil P, C. (1908), 
O. 41, R. 88 (July) 1481A 
——S, 78 — Claim for demurrage or 
damages — Basis upon which agreement 
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Contract Act (contd.) 
to pay demurrage rested was that appel- 
lant would afford proper facilities for 
loading — Appellant itself committed 
breach of its obligations — Held that 
respondent could not be made liable for 
delay in loading (Mar) 7848 
mS, 182 — See T, P, Act (1882), S. 69 
(Apr) 774 


CO.OPERATIVE SOCIETIES 


—~Bndhra Pradesh Co-operative £osieties 
Act (7 of 1964), S. 77 — Proceedings ini- 
tiated by Deputy Registrar under Section 
16 (5) — Revision by Registrar under 
S, 77 is not incompetent (Dec) 2318B 


——5S, 77 — Revision — “Request” in the 
order passed by the Government to Excise 
Department in the matter of settlement of 
arrack shops — Is tantamount to positive 
direction or order (Dec) 2313C 
=S, 77 (2) — Govt. order in revision 
under S. 77 (1) resulting in abridgment of 
appellant’s business — Absence of written 
notice to appellant to make his represen- 
tation —- Order is invalid — Writ Pet, 
Nos, 8947 & 8987 of 1976, D/- 27.1-1977 
(Andh Pra) Reversed (Dec) 23134A 


— Delhi Co-operative Societies Rales (4972), 
Rr, 24, 25 and 30 — Membership of So. 
clety — Formalities regarding date of 
application ete, cannot be disregarded 
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(Sep) 1900 
——R. 25 — See Ibid R, 24 (Sep) 1900 
~—-R, 30 — See Ibid, R.24 (Sep) 1900 


— Orissa Co. operative Societies Rules(1953), 
Rr, 29 (d) and 84 — Orissa Co.operative 
Societies Rules (1965), R. 88 — Appoint. - 
ment of Secretary — Appointment made 
in meeting presided over by the Registrar 
Co.operative Society — Setting aside of 
appointment by Registrar on ground that 
appointment was not made with his ap. 


proval — Validity (Jan) 1128 
R. 34 — See ibid, R, 29 (d) 

f (Jan) 112B 
Orissa Co-operative Societies Rules 


(1965), R. 38 —See Co. operative Societies 
-Orissa Co-operative Societies Rules 
(1958), R. 29 (d) (Jan) 112B 


Copyright Act (4% cf 1987), Ss. 14, 17 — 
Right of Music composer — Whether cap- 
able of assignment — Whether right can 
be defeated by producer of flm engaging 
him (July) 1443 
aS, 17 -— See Ibid, S.14 (July) 1448 


Cotton Textiles (Control) Order (4948), 
Cl. 20—Direction to manufacturer under 
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Cotton Textiles (Control) Order (contd.) 
—Specification of period for which it 
will remain in operation is obligatory 
(July) 1516A 
Griminal Law Amendment Act (46 of 1982). 
See under Public Safety, 
Criminal Prosedura Code (5 of 1898}, S, 94 
— Scope — Person appearing in response 
to summons under Sec, 94 (1),-if becomes 
2 witness, Criminal Revn, No, 258 of 
1974, dated 22.4.1975 (Delhi), Reversed 
(Feb) 408A 
m 99-A — Statement of grounds of 
Governments’ opinion — Whether express. 
statement essential — ILR (1957) 2 Cal 
896, and ILR (1978) -Andh Pra 114 (FB), 
Overruled (Jan) 202 
——~S, 145 (1) — Affidavit evidence—Afi- 
davits sworn or affirmed before Magis- 
trates not in seisin of the case — Are in. 
admissible in evidence — AIK 1966 Pun} 
528 and AIR 1970 Delhi 210, Overraled 
l (Feb) 407 
—5, 154 — F, I, R. made soon after 
incident — Supplementary statement re. 
corded by informant giving some more 
details — Evidentiary value of F. I, R. 





(Feb) 8494. 

——~-Ss. 164 (8) and 554 — Confessional 
staternents — Failure to comply with 
S. 164 (8) and High Court Circulars — 
Effect ` (July) 15798 
5. 196A (2) -— See Penal Code (1860), 

S, 1203 (Dec) 24338 


—-—5, 197 — See Prevention of Corrup. 
tion Act (1947), S. 8 (1) (2) (Aug) 1793: 
——S§, 202 — Allegations in complaint 
that accused took away certified copy 


“meant for.complainant by signing his 


name — Complainant getting another 
copy soon after ~~ It is not a matter that 
needs detailed enquiry under S. 202 

(Dec) 2482B; 
mSS, 203, 4038, 253 — Second complaint, 
when lies (Dec) 2432D 
——S, 207.A — See Ibid. S, 494 

(Feb) 357B. 

=S, 226 — See Ibid, S. 494 (Feb) 357R. 
—— S, 253 — See Ibid, S. 208 

(Dec) 2432 
~S, 286 —Case of dacoity with murder 
— Duty of prosecution (Sep) 19386B. 


=S, 288 -— Evidence recorded in com. 
mitting court — Transfer to record of 
Sessions Court — S, 145, Evidence Act: 
substantially complied with — Held, it was 
substantive evidence and was admissible 

. (June) 1304 
——~§, 337 (2) — Sub-s. (2.B) is not viola. 
tive of Art. 14 of the Constitution — It 
does not curtail power conferred on Spe. 
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Griminal P. 0. (1898) (contd.) 
cial Judge by S. 8 (1) of Criminal law 
Amendment Act - (Dec) 2487 
——5, 867 — Dacoity with murder — 
Participation of accused in crime, not 
free from reasonable doubt — Benefit of 
doubt must be given to accused. Cr, A, 
No. 1086 of 1973, D/. 1-1.1974 (All), 
Reversed (Sep) 1936D 
—~S, 374 — Reference under — Duty 
of High Court to consider evidence afresh 
ui (Oct) 2046 
—..S, 877 — See also — Goa, Daman and 
Diu (Judicial Commissioner’s Court) Re- 
gulation (1968), Reg. 8 (1) (Aug) 1812C 
9., 877 — “Signed by at least two of 
them”~——-Meaning— J, C’s. Court in Union 
Territory — Only one J. C, functioning at 
she time of confirmation of death sentence 
` —§, 877 not attracted (Aug) 18128 
5, 877 — Confirmation of death sen- 
tence — Youth of convict and long spell 
of torment alone not sufficient to award 
lesser sentence (Aug) 1812D 
-=== §, 401 — See Penal Code (1860) 
(July) 1485 
~——5, 408—See Ibid, S. 203 (Dec) 2432D 


9, 417 (1) — Supreme Court (Enlarge- 
ment of Criminal: Appellate Jurisdiction) 
Act (1970), S. 2 (a) —Charge under Major 
affence Conviction under minor offence 
—Held to be acquittal under the major 
charge (Nov) 2267A 
o—=5, 425—Summary dismissal of appeal 
-—Necessity of giving reasons (Sep) 1913 
m S, 423 — See also ~ 
(1) Constitution of India, Art. 186 


(Aug) 1799; (Nov) 2226. 


302 i 
; .- (Oct) 2083 
S, 423 — Appeal against acquittal — 
Power of Appellate Court to interfere— 
Scope ° (fan) 185A 
——=S, 423— Appeal to High Court against 
eonviction — Case based on circumstan. 
tial evidence — Order of acquittal by 
High Court — View of High Court not 
perverse or unreasonable—Interference 
(Feb) 278A 
amS, 423 — Appeal against acquittal— 
‘Duties of appellate Court— Requirements 
4o be observed (Mar) 701A 
——S, 423 — Appeal against acquittal— 
Appreciation of evidence — Interference, 
“Govt. Appeal No. 48 of 1968, D/- 2.1.1974 
“(Pat), Reversed (May) 1059A 


——S, 423 — Appeal against acquittal— 
Duty of Court—Interference with acquit. 
tal, when justified, 1975 Punj LJ (Cri) 
261, Reversed (Jun) 1294B 


(2) Penal Code (1860); -S. 
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Criminal P. C, (4898) (contd,) 
. 423 — Appeal against acquittal— 
Reasons given by trial Court weighty 
and cogent — Held interference by High 
Court was unjustified. Cri. No, 292/70, 
D/. 22.10.1971 (M. P.), Reversed 

(Jun) 1831 
——S, 428 — Appeal against conviction 
raising arguable points — Summary dis- 
missal by High Court—Legality 

(Aug) 1615 
~~—=§, 4238 — Appeal against acquittal— 
Setting aside acquittal and convicting 


` accused by High Court — Held order of 


High Court was not justified, Cri. Appeal 
No, 291 of 1970, D/. 22.10.1971 (Madh 
Pra), Reversed (Aug) 1760 


=S, 423 — Appreciation of evidence— 
Record of case not showing that there 
was denial of opportunity for defending 
case and cross-examination witnesses— 
Grievance on that ground held illusory 
(Aug) 1787 
—m=§, 439 — Charge under Ss, 420, 463 
and 471 read with S. 120.B, Penal Code— 
Charge framed against R who appeared 
on scene subsequent to lodging of com. 
plaint to police — High Court quashing 
charge— Legality (Feb) 301A 
~S, 439—Revision—Finding of fact— 
Question as to difference between two 
sets of disputed labels—Concurrent find- 
ings of fact that there was an imminent 
and real possibility of deception—Inter. 
ference by High Court (Aug) 1621 


—— S, 488—See also Ibid, S. 581 
(May) 1101 
——5§, 488-—Maintenance — Compromise 
‘on behalf of child — In appeal before 
Supreme Court parties arriving at a 
settlement—Held, the settlement was rea. 
sonable and in the interest of child 
(Mar) 700 
—— Ss, 494, 207-A and 226 — Accused 
committed for trial—Withdrawal of pro. 
secution under S, 494——Effect: (Feb) 357B 
——-§, 494— Withdrawal of prosecution — 
Granting consent to withdrawal—Princi.. 
ples for exercising discretion. Cri Revn. 
No, 708 of 1972, D/- 18-1-1974 (Orissa). 
Reversed (Apr) 903A 


——-§, 494— Withdrawal of prosecution— 
Granting consent to withdrawal — Para. 
mount consideration is interest of ad. 
ministration of justice. Cri R. No. 306 
of 1972, D/. 18.2.1974 (Orissa), Reversed 
(Apr) 9038B 
-——S, 494 — Two prosecutions against 
different sets of persons but arising out 
of same transaction—Prosecution against 


30 
Criminal P. O. (4898) (contd,) 
one set withdrawn for inadequacy of 


evidence — Withdrawal of prosecution 
against second set allowed (Apr) 903C 


S, 517 — Property lost or destroyed 
during pendency of trial —- Court has 
power to order payment of value of pro. 
perty, 1971 Cri L J 566 (Mys), Reversed 
(Aug) 1749A 
—§&, 517—Property custodia legis— Pro. 
duction before the Court does not mean 
physical custody or possession. 1971 Cri 
L J 566 (Mys), Reversed (Aug) 1749B 


——Ss, 581, 488 — Application under 
S. 488—-Sole controversy about territorial 
jurisdiction — §,‘581, if attracted. Cri, 
Revn, Petn. No, 61 of 1974, D/. 14.8.1974 
(Delhi), Reversed (May) 1101A 


——S, 554—See ibid, S, 164 (3) 

(Jul) 1579B 
——S, 561. A — New point — Contention 
that Jharia Mines Board of Health not 
being a ‘local authority” Food Inspector 
attached to it was not entitled to launch 
prosecution — Ought to be allowed to be 
raised though taken during arguments 

(Aug) 1665 


S, 561.A~—Recall of case disposed of 
by j judicial order not postin for any 
Magistrate, 1976 Cxi L J 1515 (Pat), 
Reversed (Dec) 2482C 


Criminal Procedure Code (2 of 1974), S. 91 
— See Ibid, S, 397 (2) (Feb) 4035 
——§, 145 (8) — Proceeding under S, 145 
—Appeal before Supreme Court disposed 
of in terms of agreement between parties 
(Nov) 2220 


———S. 154—See also 
(1) Ibid, S. 482 
(2) Evidence Act (1872), S, 3 
(May) 1066D 
-= S, 154—F, I, R.—Information lodged 
about five hours after occurrence—Effect 
(Feb) 3818 
———-§s, 156 (3), 190 (1) (a), 200, 202 and 
204—Order for investigation under S, 156 
(8) on complaint— Final report by police 
— Magistrate can issue process under 
S. 204 (Dec) 2401 
——5, 157— See Evidence Act (1872), S, 27 
(May) 1066 I 
———S, 162 — Inquest report prepared by 
Investigating Officer— Purpose of 
(May) 1066F 
= S, 175—See Ibid, S. 162 (May) 1066F 


S, 190 (1) (a)--See Ibid, S, 158 (8) - 
(Dec) 2401 


(Nov) 2229 
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Criminal P. G. (4974) (contd.) 
——S, 200 ~See Ibid, S. 156 (3) 

(Dee) 2408 
——S§, 202—See Ibid, S. 156 (8) 

l (Dec) 240} 
-——-S, 204—See Ibid, S. 156 (3) 

(Dec) 2401 
~—— SS, 227 and 482—-Trial against several, 
accused — Sessions Judge discharging: 
some accused and adjourning case for 
framing charges against rest— High Court 
in revision quashing proceedings against 
rest of the accused— Validity: (Jul) 14894 


——S, 227—Power of the Sessions Court 
to frame an appropriate charge is not 
trammelled by the specifications con- 
tained in the committal order; (Jul) 1489% 


——— Ss, 227 and 228—Initial stage of Ses- 
sions Trial — Discharge or framing of 
charge—Making of order as to— Relevant 
factors and duty of Court. Cri, Revo. 
No, 699/75, D/. 18.2.1976 (Pat), Reversed 
(Oct) 2018 
(Oct) 2014; 
(Oct) 2018 
———§, 235 (2)—Hearing party at the stage 
of passing sentence (Apr) 949B- 


=, 285 (2) — Non-compliance of — 
Effect — Case to be remitted to Sessions: 
Judge for hearing case only on question. 
of sentence (May) 10664. 


—..S, 285 (2) — Murder case — Accused: 
convicted: under S, 802, Penal Code and 
sentenced to imprisonment for life— Case 
if to be remitted to trial Court for com. 
pliance of S. 285 (2) (May) 1066B: 


———§, 285 (2) — Hearing on question of 
sentence —Mandatory — Non-compliance 
by trial Copri Power of Appellate Court 
(Jul) 15790 
———§, 235 (2)— - Object of--- Appellant sen.. 
tenced to death in murder case — No 
opportunity given under S, 285 (2)—Pro.. 
cedure (Aug) 1747 A 
—-—S, 248 (2) — Offence of cheating — 
Award of sentence — Need to personalize: 
sentence from reformative angle, empha.. 
sized (Sep) 1926A. 
——S. 321 — When prosecution can be- 
withdrawn— Considerations (Nov) 2208 
——~—5, 326 — See Ibid, S. 235 (2) 
(May) 10664. 
——S. 344 (3) — See Penal Code (1860), 
S. 302 (Aug) 1822 
——S, 854—See Penal Code (1860), S. 302: 
(Dec) 2428 


5, 228—See Ibid, S$. 227 
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Criminal P. O. (4974) (contd.) 

—-Ss, 354 (8), 371 — Death sentence — 
Confirmation — Limited discretion of 
Court — Interference by Supreme Court 

i (Aug) 1812A 
=—-- 5, 857 — See also Penal Code (1860), 
S, 804A (Apr) 892 
——-Ss, 857 and 482 — Application by 
heirs of deceased for compensation under 
S. 482~Application can be treated as be- 
ing under S., 857 (June) 1823B 
-== S, 857 (1) (c) — Offence of murder — 
Sentence of death or life imprisonment 
combined with a sentence of fine — 
Principles governing imposition of sen- 
tence of fine (June) 1323A 
——S, 371 — See Ibid, S. 854 (8) 

i (Aug) 1812A 
~——Ss, 877, 397, 401 — High Court’s 
power of enhancement of sentence under 
revisional jurisdiction—Power not taken 
away by provision for appeal 

(May) 1177A 
~—-§, 377 — Appeal against inadequacy 
of sentence— Power of Court to alter con- 
viction to an aggravated category 

(May) 1177D 
———§, 377 (1), (2)—“By any other agency 
empowered to make investigation into 
any offence under any Central Act” — 
Meaning of — Investigation under Pre. 
vention of Food Adulteration Act — 
S. 877 (1) and not S. 377 (2) applies 

(May) 1177B 
——5, 877 (1) and (2) — Appeal against 
inadequate sentence— Offence undet S.33, 
Forest Act — Investigation conducted by 
Forest Officers — Rejection of appeal by 
High Court on the ground that the Cen. 
tral Government alone was competent to 
prefer appeal under S. 377 (2), held was 
not proper. Judgment in AI R 19775 G 
1177, Followed. (1977) 1 F A C 3 (Bom), 
Reversed (May) 1200 


Ss, 378 and 886 — Appeal against ac. 
quittal—Fact that High Court is inclined 
to take different view of evidence though 
view taken by the trial Court also a 
possible view not sufficient to set aside 
the order of acquittal —Judgment of A. P. 
High Court, Reversed (Apr) 785 
——5, 378 (1) (8) — Appeal by State 
against order of acquittal with leave of 
High Court—Limitation. Cri, A, No. 575 
of 1974, D/- 27-1-1975 (Raj), Reversed 


i (June) 1828 
——§, 886—See also 
(1) Ibid, S, 378 (Apr) 785 
(2) Criminal P, C. (1898), S, 423 
(Aug) 1615 
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Criminal P. 0. (1974) (contd.) 
(8) Supreme Court (Enlargement of 
Criminal Appellate Jurisdiction} 
Act (1970), S. 2 (a) (Mar) 11648- 
~=, 386 — Appeal against acquittal — 
No finding that acquittal was erroneous 
—~Case remanded by High Court —Lega. 
lity. (1976) 17 Guj L R 625, Reversed - 
(Feb) 294A, 
—S, 886—Appeal against acquittal for 
offence under S,68 (1) (b) of Bombay 
Prohibition Act — Remand of case for 
trial on further charge—Legality 
(Feb) 2946 
—S5. 386 — Appeal against acquittal — 
Appreciation of evidence — View taken 
by trial Court not unreasonable and per- 
verse — High Court, not to interfere with. 
acquittal (June) 121%: 
—— Ss. 386 and 428—Appeal against con. 
viction — Refusal by appellate Court to 
go into merits because the appellants had 
either undergone sentence or were to be- 
set at liberty due to the lengh of the- 
period under detention during the course: 
of investigation, inquiry and trial — 
Refusal cannot be sustained. Criminal. 
Appeal No, 462 of 1978, D/- 28.2.1975 
(AP) Reversed (June) 1335. 


——S, 389 — See Constitution of India, 
Art, 186 (Oct) 2147 
-~—§, 897 — See also Ibid, S. 377 

(May) 11774 
——Ss, 397 (2), 91 — Person not party to. 
trial ordered to attend Court — Revision 
by such person if barred, Criminal Revn. 
No, 258 of 1974 dated 22-4-1975 (Delhi), 
Reversed (Feb) 408B: 
—-Ss, 397 (2) and 482—Scope—Revision 
against order barred under S. 397 (2) — 
Power under S, 482 not to be exercised to 
defeat the bar (Nov) 2185A 
~——S, 397 (2) — “Interlocutory order” — 
Order releasing some of accused on pere. 
usal of police report — Subsequent order 
summoning them is not interlocutory 
order. Cri, Misc, Peto. No. 6070 of 1976, 
D/. 14-2.1977 (Punj & Haryana), Reversed: 


: (Nov) 21855 
——8S5,. 401 — See Ibid, S. 377 
{May) 1177A 
——S. 413 — See Ibid, S, 428 
(May) 1096C. 
——S. 428 — See also 


(1) Ibid, S. 373 (June) 1385- 
(2) Penal Code (1860), S. 304, Part II 

(Aug) 1801 È: 

—S,. 428 — Prisons Act (1894), Ss. 3 (5) 

and 59 (5) — S, 428 provides only for a 

‘set.ol’ — Does not equate undertrial 


32- 
Sriminal P, 0, (4974) (contd.) © 

-detention with imprisonment on convic. 
tion — ‘Prisons Act confers no right upon 


‘prisoner to claim remission. (1976) 2 
Andh Pra LJ (Hh C) 98, apie 


6 423 ~- Period of PE a contem- 
- plated for set off under — Period of pre. 
ventive detention not contemplated 


(May) 1096B . 


. ————§s, 428, 430 and 418 — Computation 
of period during which accused should 
be held to have suffered imprisonment. 
41976) 2 Andh Pra L J (HC) 98, Beeta 


May) 10 
——S, 430 — See Ibid, S. 428 
(May) 1096C 
——S, 488—See Penal Code ae S. 802 
' (Feb) 349C 





Ss. 486 and 487 — Grant of bail — 
Basic rule as to — Illustrative exceptions 
stayed —Desirability of change in system 
of pecuniary bail expressed (Dec) 2447 


=S. 487—See Ibid, S. 488 (Dec) 2447 


=——§, 438 — Defence and Internal Secu 
rity of India Rules, 1971, R. 184-—-Offence 
falling under R, 184 — Sessions Court or 
High Court if can grant anticipatory bail 
‘to accused — Section 438 whether incon. 
sistent with R. 184. Cri. Mise. Case No, 
-1112 of 1975, D/- 30-9.1975 (Madh Pra), 
Reversed. 1976 Cri LJ 256 (Madh Pra) 
and Cri. R. No. 288 of 1974, D/. 15-4 
1975, (Madh Pra) Overruled (Feb) 366 


——S, 452 (1) — See Customs Act (1962),. 


5. 185 
sm9, 482—See also 

(1) Ibid, S. 327 

(2) Ibid, S. 857 (June) 1823B 

(8) Ibid, S. 397 (2) (Nov) 2185A 

(4) Criminal P, C, (1898), S. 561A 

(Aug) 1665 
.——§, 482 — Scope —Allegations in com. 
plaint or charge-sheet not constituting 
any offence — Order taking cognizance 
can be quashed by High Court in exer. 
cise of inherent powers (Aug) 1754B 
Ss, 482, 154 — Inherent powers of 
‘High Court—Exercise of—When open — 
F. T. R. if can he quashed under S. 482 
(Nov) 2229 

—-—S,484—Committal order—Case pend. 
-ing before. Sessions Court for: trial on 
1-4.1974 — Case was liable to be tried in 
‘accordance with old Code (Feb) 857A 
ustom (Punjab) — See 

(1) Civil P, C, (1908), O. 6, ts 2 


(Sep) 20028 
(2) Evidence Act (1872), § 
» Sep) 2002A 


(Noy) 2255 
(July) 1489A 





May) 1096A_ 
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Gustoms Act (52 of 1982), Ss. 28 and ‘181 
(8) — Order for refund of duty — Notice 
under 'S, 131 (3) given for revision of 
order —Limitation under 5. 28 


(Feb) 456A 
——5, 131 B are also 
(1) Ibid, $ (Feb) 456A 
- (2) ae ete of India, Art. 226 
(Feb) 456A 
=S, 181 (8) ‘and (5) — Notice under 
S, 181 (8) for revision of order of refund 


‘Limitation under sub.s. (5) if applies 


(Feb) 456B 
wom, 185 — Seizure of foreign’ currency 
from appellant under S, 18(1),. Foreign” 
Exchange Regulation Act. — Conviction 
under S, 135—-Order of confiscation under: 
S. 452 (1), Criminal P. C., 1973, when the: 
seized currency was not in the custody 
or control of Court — Confiscation not 
valid. Cri. Reyn, No. 1111 of 1976, D/. 
6.12.1976 (Cal), Reversed (Nov) 2255 


DEBT LAWS 


Kerala Agrioulturists’ Debt Relief Act 
(4i of 1970), S. 4 — See Banking Regula. 
tion Act (1949), S. 45.D (4) and (5) 

(Feb) 331 
S, 5 —See Banking Regulation Act 
(1949), S. 45.D (4) and (5) (Feb} 831 ` 


— Maharashtra Debt Relief Aet (3 of 
4976), Pre.—Validity—-Whether violative 
of Art. 801 of Constitution (Sep) 1825D 


--—-Pre,— Validity ~Restrictions are rea. 
sonable — Act is not bad for processual 
perniciousness or jurisprudence of reme- 
dies (Sep) 1825E 
~ Pre, Validity — Not ultra ‘vires the . 
State Legislative power (Sep) 1825F ° 


—Tamil Nada Agriculturists’ Relief Aot ` 
(4 of 1938), S, 4 (e)—Life Insurance Cor. 
poration Act (1956), Ss. 9 and 7 — Loans 
incurred long before Life Insurance Cor- 
porata was established — Bar under: - 

S. 4 (e) not attracted . (Aug) 1704 


Dead —Construction—Material alteration 
without consent of party liable under it 
— Effect (Feb) 386B 
«Construction — Agreement between 
K Distillery and the Government — K 
supplying quantity of liquor agreed upon 
—Part of it disposed of by Government 
and the remaining stock taken over by it 
-~ Liability of Governmentto pay for price - 
of liquor taken over by it—First Appeals 
Nos. 3 and 15 of 1967, D/. 9-6.1967 
(Delhi-Bim, Bench of Simla), Reversed 
(Feb) 509A 
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Daed (contd.) 

-—Construction — Limitation on the 
service of case law (Mar) 687C 
——Conastruction — Power of attorney, 
onstruction of Appeal No, 3370 of 1964, 
‘D/- 21-2-1968 (Goa), Reversed (Mar) 734A 


Defence and Internal Security of India 
Rules (1974) 
See under Public Safety, 
Defence of Iudia Act (35 of 1939), S, 19— 
See also Evidence Act (1872), S, 114 
(Mar) 638B 
——5, 19 — Award of compensation for 
requisitioning property — Claim of in. 
terest is not a matter of right 
(Mar) 638A 


Dafence of India Rules (4971), R. 118 (1) (a) 
—Powers of Government under — Extent 
of—Contravention of Order under Rule — 
Prosecution for—Proof — Cri. Revn. No, 
139 of 1975, D/. 16.9-1975 (Delhi), Re. 
versed on facts (May) 1108B 


Matht Co.oparative Societies Rules (1972) 
See under Co.operative Societies, 


Delhi Municipal Corporation Act (68 of 
4957) 


See under Municipalities, 
Delhi Munisipal Corporation Service (Con- 
tvol and Appeal) Regulation (1939) 
See under Municipalities, 
Daihi Rent Control. Act (59 of 1958) 
See under Houses and Rents, 


‘Displaced Persons (Compensation and Re- 
habilitation) Rules (4955), R. 34-C—Re. 
quirements of rule for claiming transfer 
of agricultural land — Entry in revenue 
record—Evidentiary value (Sep) 2012 


‘ EDUCATION 


—Kashmir and Jammu Universitizs Act (a4 
-of 4969), S. 13 (4)—See also Constitution 
of India, Art, 186 (May) 1146E 
. —S, 13 (4) — Scope of Vice.Chancel- 
‘lor’s powers under—Interim suspension 
of teacher —1974 Kash L J 171 Ravarsed 
(May) 1146D 
——Ss, 13 (6) and 48 (2)—-Statute 24 (ii) 
“is valid (May) 1146B 
—S, 48 (2) — See also Ibid, S. 13 (6) 
(May) 1146B 
=, 48 (2) ~ Power of Chancellor to 
-approve modifications in statutes~Exer. 
‘cise of (May) 1146A 
—S, 52 (1) — "Subject to provisions of 
sub-section (2) — Meaning of 
(May) 1146F 
—U. 2, intermediate Education Act (2 of 
4921), S. 16-A —See Constitution of India, 
Art, 226 (Feb) 334 


Education (contd.) 

—Varanaseya Sanskrit Vishwa Vidyalaya 

Adhiniyam (28 of 1956), Ss. 18 (7) and 

28 (1) (g) — Permanent appointment — 

Cannot be made by Vice.Chancellor 
(Mar) 615A 

S, 23 (1) (g)—See Ibid, S. 13 (7) 
(Mar) 615A 


E. P, Gonezal Sales Tax Act (46 of 1948) 
See under Sales Tax. 


E, P. Holdings (Consolidation and Preven. 

tion of Frag mentation) Act (80 of 1948) 
See under Tenancy Laws, 

E. P. Urban Rent Restriction Act (3 of 
4949) 
See under Houses and Rents. 


Elactions—Rejection of ballot papers—See 
(Representation of the People) Conduct of 
Election Rules (1961), R. 39 (2) (b) (before 
amendment of 1974) (Jan) 208E 
Election Rules of Bar Counoill of Madhya 
Pradesh, R. 31—See Constitution of India, 
Art, 226 (Aug) 1703 
Election Symbols Reservation and Allot- 
mont Order (1968), Para. 6—See Constitu- 
tion of India, Art. 136 (1) (Oct) #155 
——-Para, 7 — See Constitution of India, 


Art. 186 (1) (Oct) 2155 
——« Para, 15—See Constitution of India, 
Art. 186 (1) (Oct) 2155 


Employes’ State Insurance Aot (84 of 
4948}, Ss, 44, 454,75 and 99A—Failure 
of employer to maintain registers and 
submit returns under S, 44 — Duty of 
Corporation — Claim for recovery of 
contributions by Corporation — Duty of 
Insurance Court-—-L, P, A., Nos. 18.17 of 
of 1959, D/. 1.12.1971 (M.P.), Reversed 
(June) 1851. 
5, 45 4 —See Ibid, S. 44` (June) 1351 
——-§, 75 — See Ibid, S, 44 (June) 1351 
——5, 99A —See Ibid, S. 44 (June) 1351 


Essontial Commodities Aot (40 of 1985), 
S. 7 — Iron and Steel (Contro)) Order 
1956, Cl. 28 (a) — It is wrong to hold that 
a person can be held guilty of violation 
to Cl, 28 (a) even if he has not acquired. 
the stock of iron, steel or scrap 

(Aug) 1616 
——§, 7 (1) (a) (ii), Proviso — See Maha. 
rashtra Food Grains (Export Control) 
Order (1966), Cl. 3 (Mar) 693 


Estate Daty Act (84 of 4953), S. 2 (12. A4)— 
See Ibid, S. 73 (5) (Sep) 187LA 
——Ss, 5, 84—Forest land, if ‘agricultu- 
ral land" — Burden of establishing exemp- 
tion — A I R 1969 Ker 304 Reversed 
Afan) 121 
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Estate Duty Act (1953) (contd.) 

7, 89 — Coparcenary interest — 
Interest acquired by Hindu widow under 
Hindu Women’s Rights to Property Act, 
1937, is coparcenery interest — AIR 1970 
Mad 366 Reversed (Oct) 2069 
———§, 10 — Scope of — Applicability of 
section —Conditions precedent (Feb) 463 


= S, 84—See Ibid, S. 5 (Jan) 121 
——§, 39—See Ibid, S. 7 (Oct) 2069 
= S, 53 (1)—See Ibid, S. 78(5) 
(Sep) 1871B 
——§s, 73/5) and 2 (12-A) — Accountable 
persoa — Garnishee is not such a person 
—Penalty cannot be imposed on garni- 
shee (Sep) 1871A 
—— Ss.73 (5) and 58 (1)— Accountable per- 
son —Liability to pay duty (Sep) 1871B 
S, 73 (5)—Leased premises constitut- 
ing estate of deceased — Liability for 
estate duty —Notice to lessee Validity 
(Sep) 1871C 
———§, 73 (5) — Recovery of duty ~- Pro- 
ceeding against garnishee—Prior Notice 
of demand on accountable person not 
necessary (Sep) 1871D 
Evidence Act (4 of 1872) 
8—See also 
(1) Constitution of India, Art, 311 
(July) 1512 
(2) Penal Code (1860), S. 300 
(Feb) 381C; (May) 10854; 
(Oct) 2096A 
(3) Penal Code (1860), S. 802 
(Oct) 2083 
(4) Prevention of Food Adulteration Act 
(1954), S. 7 (i) (Jan) 56B 
— S, 3 —See also Representation of the 
People Act (1951), S. 128 (Jan) 1 
——S, 3— Appreciation of evidence —Dis- 
crepancies and Contradictions—See also 
Prevention of Corruption Act (1947), S. 5 
(1) (a) (Mar) 674 
eS, 3 — Circumstantial evidence —See 
also Penal Code (1860), 5.300 (May) 1063 
mS, 3 — Circumstantial evidence — 
Appreciation — See also Supreme Court 
(Enlargement of Criminal Appellate 
Jurisdiction) Act (1970), S. 2 (a) 
(May) 1164B 
S, 3-—-Murder trial—Appreciation of 
evidence — See also Penal Code (1860), 
S. 802 (Dec) 2407 
—— S. 3 — Child witness aged only 6 years 
— Serious infirmities and contradictions 
in his evidence — His testimony cannot 
be accepted (Jan) 185B 
3,3 — Circumstantial evidence — 
Murder case — Evidence held insufficient 
to prove guilt—Criminal Appeal No, 16 
of 1973, D/- 25-9.1975 (Goa, Daman & 


ween SS, 





Evidence Act (contd.) 
Diu), Reversed (Jan) 135D 
— S5, 3—Infirm testimony of witness as 
to identity and connection cf arcused’ 
with crime — Benefid of doubt given to 
accused — Criminal Appeal No, 588 of 
1967, D/- 9.8.1971 (Raj), Reversed 

(Feb) SISA 
—S,3 — Appreciation of evidence — 
Contradictions in evidence of witness —- 
Reliability of evidence (Fel) 31A 
—S, 8—Criminal triab— Appreciation of 
evidence—‘‘Interested witness’ -—Wyho is 

(Feb) 472B 
— Ss. 8,2%7—Recoveries of weapons at 
the instance of accused: — Recoveries at- 
tested by police officers and independent 
witnesses— Police offeers alone exaxpined 
to prove search—Efect (Seb) 4720 
— S, 3 — Several accused — Merely be- 
cause one of aceused is given benefit of 
doubt, there is no reasen why the others 
also should be acquitted (Feb 472F 
——S. 3 — Murder Triah — Evidence of 
relatives of deceased — Appreciation — 
Corroboration— Whether necessary 

(May 701b 
——S,. 3 — Murder Trial — Testimony of 
previous convict Appreciation 

{Maz TC 
— S.3 — Murder Trial — Alt the wit. 
nesses who have seen the incident need 
not be called to give evidence 

(Maz) FOLD 
——S, 3—Mere non-mention of names of 
certain eye-witnesses in dying declara. 
tion will not diminish the value of their 
testimony (May) 7055 
——S.3— Appreciation of evidence — 
Name of witness examined at trial not 
given in F, I. &—Though of some relev- 
ance would not be sufficient by itself to 
entail rejection of his evidence 

(Mary) 1066D 

——S. 3— Criminal case— Person, not an 
eye-witness, examined by Police 20 days 
after occurrence—This matter to be taken. 
into consideration (May) 1066E. 


—S.3 — Penal Code (3869), S. 302 — 
Murder case — Evidence, appreciation of 
— Inconsistency between ocnlay and 
medical evidence as te number of in. 
juries {May) 1066G. 
——-S.3 — Appreciatioa of evidence — 
Criminal trial—~Discrepancies in the evi- 
dence of eye-witness — No satisfactory 
explanation—Benefit of doube— Criminal 
Appeal No, 1505 of 1974, D/- 24.20.1975 
(Punj and Har), Reversed (May) 10785 
— S, 3 — Appreciation of eyidenca — 
Government resolution D/- 15-1-2970 ree 
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Evidence Act (4872) (contd.) 

peatedly referring to earlier resolution of 
1968—Resolution of 1963 not produced — 
Intrinsic evidentiary value of 1970 re- 
solution could be relied on, in proof of 
1963 resolution (Jun) 1241B 


—— S, 3—Case of dacoity with murder — 
Witness neither examined by police nor 
cited in the charge.sheet — Appreciation 
of evidence—Cr, A, No. 1086 of 1978, D/. 
1.1-1974 (All), Reversed (Sep) 1936C 


——-5, 8—Disinterested witness—Empty 
‘allegation that he was giving evidence 
because of complaint filed against him, 
without producing documentary evi- 
dence, not sufficient to discredit him 

(Sep) 2005C 
——S, 3 — Evidence of interested wit. 
nesses cannot be rejected merely oa 
ground of being partisan evidence 

(Dec) 2274A 
—-—S, 9 — Test identification parade — 
Evidence as to identification—V alue of 

(Jan) 135G 

-———Ss, 17 to 21—-Admission by party — 
Value of recitals in document — Proof of 
—Shifting of onus (Aug) 1724A 
-—§. 18—See also Ibid, S. 17 

(Aug) 1724A 
——S, 18—Admission by party — Effect. 
70 Pun L R (D)71, Reversed (Feb) 409B 
——S.19—See Ibid, $.17 (Aug) 1724A 
__.-S, 20—See Ibid, $.17 (Aug) 1724A 


-——S. 21— See 

(1) Ibid, S. 17 (Aug) 1724A 

(2) Ibid, S. 145 (Aug) 1712A 
——5, 24 — Extra.judicial Confession — 
Whether hit by S, 24 (Jun) 1294A 
——5S, 24 — Extra-judicial confession — 
Corroboration—Necessity (Dec) 2274C 
——S, 27—See also Ibid, S.3 (Feb) 472C 


~—-§, 27 — Disclosure statement of ac. 
cused and recovery of guns at their inst. 
ance from places which could not be 
known to others — Statement admissible 
under S, 27 (May) 1066H 


S. 27 — Recovery memos — Investi. 
gating Officer should not associate any 
eye-witness with recovery memos 

(May) 10661 
——5S, 29 — See Criminal P. C. (1898), 
S. 164 (July) 1579B 
-—S, 32 — First dying declaration, a 
short version of occurrence — Details 
given in second dying declaration — 
Truthfulness of statement in first dying 
declaration (Mar) 705A 
——S, 33—Scope, (1968) 70 Pun L R (D) 
71, Reversed (Feb) 409C 





Evidence Act (contd.) 
—S. 45 — Firearms— Ballistic expert’s 
report— Reliance on (Feb) 349B 


——S, 45—Evidence of handwriting ex- 
pert—Conviction solely on expert opinion 
— Permissibility — Cr. Rev. No, 314 of 
1978, D/. 12.9.1975 (Punj), Reversed 
(May) 1091 
——S,. 45—Medical expert—Evidence of 
doctor about time of occurrence of rape 
—Value of (June) 1307B 
———S, 45—Evidence of handwriting ex. 
pert—Qualifications of expert not such as 
to accept him as expert—His testimony 
is to be rejected (Aug) 1694A 
~—S, 45—Conflict between opinions of 
medical witnesses--Opinion of that ex. 
pert which supports direct evidence 
should be accepted (Dec) 2274B 


——Ss. 48 and 50 — Custom governing 
succession to office of Mahant—Evidence 
as to—Appreciation (Sep) 2002A 
— S, 50—See Ibid, S. 48 (Sep) 2002A 
——S, 54—Scope (Sep) 1986E 
——S.57—Scope of —Facts about railway 
strike— Formal evidence, if necessary 
(May) 1108A 
——S, 68 —Succession Act [1925), S. 63 — 
Execution of will — Attesting witness-—~ 
Meaning of (Jan) 63B 
Ss. 91, 92 — Clauses of agreement, 
clear and decisive — No oral evidence 
could be led to deduce their meaning or 
to vary it (June) 1285F 
——S, 92—See Ibid, S.91 (June) 1285F 
——S. 100-101 — See Civil P. C. (1908) 
0. 6, R.2 (Sep) 2002B 
——S.101—See 
(1) Prevention of Corruption Act (1947); 
S.4(1 (Mar) 666A 
(2) Representation of the People Act 
(1951), S. 100 (Apr) 813G 
(3) T. P, Act (1882), 5.41 (Feb) 409A 
—-Ss. 101-104 — Benami — Onus and 
proof—Nature of (Apr) 796B 
—-S, 106 — See Land Acquisition Act 
(1894), S. 17 (Jan) 188B 
—-S, 114 — See Wealth.Tax Act (1957), 
S. 2 (e) (i) (Jan) 113A 
——%. 118—Defence of India Act (1989), 
S. 19 — Proceeding for awarding compen, 
sation for requisitioning property — Ad. 
verse inference against claimant can be 
drawn for non.production of accounts 
(Mar) 638B 
——S.:114--Adverse inference -—- Murder 
case—Injuries on person of ove of the 
accused— Failure of prosecution to ex. 
plain—Benefit of doubt — Whether can 
be claimed (Nov) 2252A 





36 Subject Index, A. I. R. 1977 Supreme Court 


Evidence Aot (contd.) 

—-S, 114, Illus, (b) —See Ibid, S. 183 
(July) 1579A 

——S. 114, Illas, (e) and ig)—See Land 


Acquisition Act (1894), S. 17 (Jan) 183B 
—-S. 114, Illus. (g) — Non-examination 
of material witness (Feb) 472E 


——S. 114, Illus. (g)—Non-production of 
document by State -- Presumption 

(May) 1164A 
-——S,. 115—See also 


(1) Constitution of India, Art. 299 
(Oct) 2149B 
(2) Mines and Minerals (Regulation and 
Development) Act (1957), S. 13 
(Aug) 1691A 
——§.115—Clearance of goods by pay- 
ment of custom duty — Acceptance of 
classification under particular item of 
Tariff Schedule—Parties if estopped from 
seeking refund on subsequent occasion 
(Mar) 597C 
——§, 115—-Promissory estoppel —Appli- 
cability, C. W, J. C. No, 1463 of 76 (Pat), 
1D/- 20-8.76, Reversad (Oct) 2149E 
—S,. 191—-Award of arbitrator—When 
he may be summoned as a witness — 


Summoning him merely to show how he’ 


arrived at the conclusions —Not permis. 
sible. I, A. No, 2258 of 1976 in Suit 
No, 459.A of 1974, D/- 25-1-1977 (Delhi), 
Reversed (Dec) 2445 
-——-Ss, 123 and 124 — Privilege — Docu. 
ments relating to affairs of State—- Depart. 
mental notings contained in official files 
— Rejection of privilege—Legality 
(Nov) 2201 

= S, 124—See Ibid, S. 123 (Nov) 2201 
— —Ss. 133 and 114, Illus. (b) — Evidence 
of accomplice — Appreciation — Rule of 
corroboration—Duty of Court 

(July) 1579A 
——§, 189 — See Criminal P. C. (1898), 
5.94 (Feb) 403A, B 
=S, 145 —See also Criminal P, C. (1898), 
S, 288 (June) 1304 
——Ss, 145 and 21—Admission when can 
be used against the person making it 

(Aug) 1712A 
——S, 154 — Cross.examination of wit. 
ness called by a party — Discretion of 
Court — Must be exercised judicially. 
{1976) 1 Cut W R 510, Reversed 

(Jan) 170A 

Fatal Accidents Act (48 of 1885), 5. LA— 
See Motor Vehicles Act (1939). S. 110B 

(May) 1189A 


Finance Act (44 of 1958), Sch. I, Part II, 
Para, D, Expl. Cl, (iii)—Computation of 
rebate—Position of profits and gains as 
it existed in previous year must be taken 


Evidence Act (contd.) 
into account. (1971) 79 I T R 456 (Mad), 
Reversed (Feb) 424A 


Forsiga Exchange Regulation Act (7 of 
4947), S. 4 (1)_See Ibid, S. 23 (1B) 

(June) 1302 
——S, 23 (1) (a)—See Ibid, S, 23 (1B) 

(June) 1802 
——Ss, 23 (1B), 23 (1) (a) and 4 (1) — 
Confiscation — Term ‘in respect of” in 
S. 23 (1B) — Meaning of, G W. No. 112 
of 1966, D/- 30-3-1967 (Delhi), Reversed 

(June) 1802 


Forward Contract (Regulation) Act (T4 of 
4952), Ss. 14A, and 14B— Forward Market 
Commission can impose conditions as to 
the commodities in respect of which 
business can be carried on by persons 
applying for registration (July) 1562 


~S, 14B—See Ibid, S.14A (July) 1562 


Fundamental Rules, R, 52 — See Consti. 
tution of India, Art, 311 (July) 1466C 


General Clauses Act £40 o? 1897), S. 8 (26) 
—See T. P, Act (1882), S. 54 (Oct) 2149C 


——S, 16 — Power to appoint implies 
power to dismiss (Nov) 2257D 


Gift Tax Act (48 of 1958) 


——S, 2 (xii)—See Income.tax Act (1961), 
§,4 (Novy) 2280C 


Goa, Daman and Diu (Judicial Commis. 
sioners Court) Regulation (1963) 


—-Regn. 8 (1)—Judicial Commissioners 
Court of Goa, Daman and Diu—Power of 
confirmation of death sentence on refe- 
rence (Aug) 1812C 


Government of India Act (41935) (26 Geo. 
YV. & 4 Edw. WII, 8. 2) 

——S, 224 (1) (d)—See Legal Practitioners 

(Fees) Act (1926), S. 4 (Aug) 1778C 

Government of India Rules 


——R,. 9—See Legal Practitioners (Fees) 
Act (1926), S. 4 (Aug) 1778C 


Gujarat Municipalities Act (34 of 1964} 
See under Municipalities. 


Gujarat Non-Secratariat Clerks, Clark- 
typists and Typists (Direct Recruitment 
Procedure) Rules (1970) 

-——Rr. 29 (1) (a) and 30 — Applicability 

to clerks appointed on temporary basis in 

1968 in the Directorate of Civil Supplies 

(Accounts) (Jan) 101 

~=- R. 80—See Ibid, R, 29 (1) (a) 

(Jan) 101 
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HIGH COURT RULES AND ORDERS 


— Bombay High Court (Original Side) 
Rules (4957) 

-—R,. 569 — Bill of costs of Solicitor or 

Attorney for professional service in City 

Civil Court — Can be taxed by Taxing 

Master (Aug) 1778B 


——R, 578 (ii) (a) — See Limitation Act 
(1963), Art, 113 (Aug) 1778A 


Panjab and Haryana High Court Rules 
and Orders, Vol. 5 


——Chap. I, Rr.4 and 5 (1), Chap, 2.C 
R. 3 — Limitation Act (1963), S. 5 and 
Art. 117 — R, 3 is directory — Only one 
complete set of documents filed with 
memorandum of appeal within time and 
remaining two sets in reasonable time — 
Effect — Decision in L. P, A. No. 65 of 
1971, D/- 26.9.1974 (Panj and Har), Re- 
versed (Nov) 2221A 
——Chap, I, R, 5 (1) — See Ibid, Vol. 5, 
Chap, I, R. 4 (Nov) 2221A 


-——-Chap, 2.C, R. 3 — See Ibid, Vol. 5, 
Chapter I, R. 4 (Nov) 2221A 


Hindu Law 
—~Co.widows—Partition -~ Relinquish. 
ment of right of survivorship — Permissi- 
bility (Feb) 8944 
—Joint family — Family property — 
Income from the practice of a hereditary 
profession (in the instant case hereditary 
priest) will not be joint family property 
(Aug) 1694B 
——Joint family— Doctrine of blending— 


A female member of joint family cannot 


blend her separate property with the joint 
family property (Nov) 2230B 


———Partition— Parties belonging to Guja- 
rat— Held, claim of plaintiffs-respondents 
for partition and allotment of '1/3 share 
by metes and bounds could not be resist. 
ed. First App. No. 760 of 1960, D/. 22.3. 
1968, partly Reversed (May) 970 


—Partition— Suit for—Comprowise de- 
cree—Giving effect too Civil Rule No, 4355 
of 1965, D/. 7.10-1966 (Cal), Reversed ` 
(May) 1054 
«—=Partition — Deed of relinquishment 
by freedom.fighter—On facts held docu. 
ment was rightly held to be fictitious one 
and executed for avoiding confiscation of 
property (Aug) 1823 
——Religious and Charitable Endow- 
ments--Dedication—Absolute or partial 
dedication — Determination—Tests laid 
down—(1971) 81 IT R 353 (Cal), Reversed 
(Jul) 1523 


Hindu Minority and Guardianship Act (32 
of 1956) 
~———§, 13 — Welfare of minor to be para- 
mount consideration (Jun) 1359A 
Hindu Marriage Act (25 of 1955) 
~——§; 18 (1.A) (ii)—See Ibid, S. 28 (1) (a) 
(Nov) 2218 
———Ss, 23 (1) (a), 18 (LA) (ii) — Wife’s ap- 
plication for dissolution of marriage — 
Husband's “allegation about wife’s dis. 
inclination to reunite ~ Wife, if disentitled 
to relief (Nov) 2218 


Hindu Succession Act (80 of 4958) 


~——S. 14 — Properties allotted to Hindu 
widow in lieu of her maintenance— Widow 
acquires absolute rights in those proper. 
ties under S, 14 (1) (Jun) 1265 
~—S§, 14(1), (2)—-Hindu female acquiring 
property under compromise in lieu of 
satisfaction of her right of maintenance 
—Sub-section (1) applies and not sub- 
section (2). AIR 1967 Mad 429, ILR (1967) 
1 Mad 68, AiR 1972 Mad 279, (1968) ILR 
47 Pat 1118, ILR (1968) Andh Pra 621, 
A IR 1975 All 151, A I R 1959 J. & K. 92 
(FB), AIR 1970 Ori 181 and AJR 1976 SC 
2198, Overruled; AIR 1969 Andh Pra 300, 
Reversed (Sep) 1944 
-——S,. 14 (1) and (2) ~ Widow of a de- 
ceased coparcener in possession of part 
of joint family properties allotted to her 
for lifein lieu of maintenance without any 
power of alienation — S, 14 (1) applies — 
AIR 1972 Mad 279, Reversed (Oct) 2024 


HOUSES AND RENTS 


— A, P. Buildings (Lease, Rent and Evic- 
tion} Control Act (45 of 1960) 
——S, 10 (3) (e)—-Landlord claiming pos. 
session on ground of bona fide require- 
ment to commence business — Tenant 
carrying on business in suit premises for 
27 years — Time granted to tenant to sur- 
render possession (Jul) 1504 


— Assam Urban Areas Rent Control Act (2 
of 1967) 

-—S.5 (1) Proviso Cl. (c) — Eviction 

decree in respect of shop—Supreme Court 

directing landlord not to recover posses. 

sion for a period of 9 months (Oct) 2025 


—Bihar Buildings (Lease, Rent aud Evic- 
tion) Control Act (3 of 1927) 
—-—§, 7 — See Ibid,S. 11 (1) (d) 

(Jun) 1217B 
~——Ss, 11 (1) (d) and 7 — Ground of de. 
fault under $. 11 (1) (d)—When available. 
A. F. A. D. No. 6 of 1974, D/. 27.4.1976 


(Pat), Reversed (Jun) 1217B 
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Houses & Rents—Bihar Buildings (Lease, 
Rent and Eviction) Control Act (contd.) 
S, 11.A — Jurisdiction of Appellate 

Court to pass order under S, 11-A 

(Jun) 1217A 
——S, ILA — Ejectment suit — Order 
directing tenant to deposit rent—Question 
whether the deposit was within statutory 
period — Absence of enquiry penalising 
tenant—Legality. A.F.A,D. No. 6 of 1974, 
D/. 27.4.1976 (Pat), Reversed (Jun) 1217C 


—Bombay Rents Hotel and Lodging House 
Rates Control Act (87 of 1947) 
———S, 3 (a)—See Ibid, S. 12 (2) 
(Oct) 2028 
——S. 5 (19), 12 and 12 (3) (a) — Fixation 
of standard rent—Application for fixation 
of rent dismissed for non.prosecution — 
Effect, Civil Appl. No. 67 of 1973, D/. 
18/19.9.1975 (Guj), Reversed (Aug) 1707A 
-—S, 12 — See Ibid, S. 5 (10) 
(Aug) 1707A 
——Ss, 12 (2) and 3 (a)—Suit for eviction 
on ground of non.payment of rent — In 
appeal before Supreme Court against dis- 
missal of suit tenant assured that he will 
not thereafter default in payment of rent 
— Appeal dismissed (Oct) 2023 
——5, 12 (8) (a)—See Ibid, S. 5 (10) 
(Aug) 1707A 
——5, 12 (8) (a) — Eviction — Readiness 
and willingness to pay —Meaning of 
(Aug) 1707B 
-——5, 18 (1) Cl, (hhh)—Eviction for pur. 
pose of demolition ordered by Local 
Authority — Municipal Commissioner 
granting permission to raise temporary 
structure under Bombay Act (18 of 1944) 
—Notice of demolition issued after expiry 
of Act of 1944—Held, notice was an ‘order’ 
within the meaning of Clause (hhh) 
(Sep) 1884A 
——S, 13 (1) Cl, (hh) and Cl, (hbh)—Diffe. 
rence between Cl, (hb) and Cl. (hhh) — 
Requirements of Cl, (hhh)—~Whether sub. 
ject to conditions embodied in sub-s. (8A) 
(Sep) 1884B 
——S, 13 (1) Clause (hhh) — Eviction on 
ground of premises being required for 
immediate purpose of demolition—Land. 
lord if can evict tenant (Sep) 1884C 
~——~S, 18 (1) (I) — Misery due to scarcity 
of accommodation — Humanist approach 
on guidelines set out in S. 18 (1) (I) — 
Permissibility (Jun) 1357 


—C. P. and Berar Letting of Houses and 
Rent Control Order (4949) 
—Cl. 18—Suit for eviction of tenant in 
1963 from premises in Tiroda area—Pro. 
tection of Cl, 13 if available to tenant 
(Oct) 2143B 
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Houses & Rents (contd.) 

—Central Provinces and Berar Regulation 
of Letting Accommodation Act (41 of 
1946) 

——S. 2 — See Houses and Rents — C. P. 

and Berar letting of Houses and Rent 

Control Order (1949), Cl. 18 (Oct) 2148B 


—S, 2 — Notification under, D/. 26.7- 
1949 extending provisions of Chaps, II 
and IV to all Municipalities in C, P, and 
Berar and States integrated therein — Ap- 
plicability (Oct) 2143A 


—Delhi Rent Control Act (59 of 1958) 
— Ss, 2 (e) and 2 (i) and $. 14A—Land.- 
lord and tenant — Definitions of — Whe. 
ther one co.heir of deceased landlord can 
sue for eviction in absence of other co. 
heirs who have no objection (Jul) 1599B 
——~S, 14 (1) (a) — See Ibid, S. 15 

(Sep) 1986A 
=S, 14A — See also Ibid, S. 2 (e) (i) 

(July) 1599B 
—Ss. 14-A, 25.A, 25.B, 25.C (as in. 
serted in 1975) and S, 54 — Provisions of 
Ss, 14-A, 25.A, 25.B and 25.C, if prevail 
over Ss. 19 and 39 of Slum Areas (Im. 
provement and Clearance) Act 


(Feb) 265A 
—-5, 14-A—Right to recover immediate 
possession of premises — “Premises”, 


meaning (July) 1569A 
—Ss. 14.A, and 19 — Section 14A is 
largely a rider to S. 14 — Condition in. 
dicated in S, 19 must mutatis mutandis 
bind the landlord (July) 1569B 
~—S§, 14A (1) — Interpretation of — Ex. 
pressions ‘In his name” and “let out by 
him” — Implications of, explained 
(July) 1599A 
——Ss. 14A (1), Proviso and 25B — Right 
of Government servant landlord to get 
back premises let out by him can be used 
only against one and not all tenants 
(July) 1599C 
——Ss. 15, 14 (1) (a) — Non.compliance 
with S, 14 (1) (a) and S, 15 (1) — Failure 
of tenant to pay arrears of rent — Land- 
lord, if entitled to recover possession — 
AIR 1972 Delhi 275 (FB), Partly Reversed 
(Sep) 1986A 
——S, 15 (1) — Order to pay or deposit 
rent within one month from date of order 
— Rent Controller has no discretion to 
extend time prescribed under S. 15 (1) 
(Sep) 1986B 
——S, 19—See Ibid, S, 14-A (July) 1569B 


— 5S, 25.A—See Ibid, S. 14.A (Feb) 265 


—— 5, 25.B — See 
(1) Ibid, S. 14-A (Feb) 265 
(July) 1599C 


(2) Ibid, S. 14A (1) 
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Houses & Rents — Delhi Rent Control Act 
(conti. 


——S, 25.C (as inserted in 1975) — See 
Abid, $. 14-A (Feb) 265 
——&, 59, Proviso 3 (as amended in 1968) 
— See Civil P. G, (1903), S. 47 


(June) 1201 
——&, 5¢ — See Ibid, S. 14.A (Feb) 265 


—Esst Panjab Urban Rent Restriction Act 
q3 of 1949), S. 4 — Determination of fair 
rent — Pate from which it can be en. 
forced (Nov) 2191C 
——&, 4 (2) (a) — Basie rent — Fixation 
— Phrase “in similar circumstances” 
qualifes and governs both expressions 
“the sano’ and ‘similar aecom modation’ 
(Nov) 2191A 


—Mecinye Pradesh Accommodation Con- 
Grol Act (44 of 4984), Ss. 2 (i), 12 (1) and 
13 (i}—Termination of tenancy — Statu- 
tory tenant — Eviction decree—Liability 
for damages or mesne profits for period 
from. termination to passing of decree. 
1974 M P L J 485, Overruled: S.A. No. 495 
of 1975, D7. 28-11.1975 (Madh Pra), Re- 
versed (Nov) 2262C 
—_.§. 2 {1} — Tenant — Definition — 
Retrcactive operation — Meaning — See 
Civil P. G, (1908), O, 20, R, 12 
(Nov) 2270 
——s.¢ — See Municipalities — Madhya 
Prades Municipal Corporation Act 
(1956), S. 138 (b) (Feb) 308 
~S, 12 (1) — See also [bid, S. 2 (1) 
(Nov) 2262C 
=i., 12 (1) (e) and (f) — Premises let 
for residential and nen-residential pur- 
pose — Landlord proving his bona fide 
residectiel and non-residential require. 
ment—viction order upheld (Oct) 2077 


——S§, 12 (1) (f) — Tenanted shop in oc. 
tupation of landlord — Not sufficient to 
deny decree of eviction against his tenant 
(Nov) 2262B 

——§, 18 (4) — See Ibid, S. 2 (1) 
(Nov) 2262C 
—Kafasthan Promises (Control of Rent 
and Eviction) Act (17, of 1950), S. 6 — 
Suit for recovery of arrears of rent — 
PlaintiE paid court.fee on prayer for 
ejectment also—Decree for rent or mesne 
profits durieg pendency of suit could be 
granted (Jan) 129A 
——S. § (2), First Proviso — Premises 
rst let out after 1.1.1946 — Agreed rent 

as basie rent under first proviso 
(Jan) 129B 
———S_15.-A (as amended in 1975) — Ap- 
plication for special leave to appeal to 


Houses & Rents — Rajasthan Premises 
(Control of Rent and Eviction) Act 
(contd.) 

Supreme Court or appeal by special leave 

— It is not an “appeal” within $. 18-A | 

(Apr) 558A 

—U. P. (Temporary) Control of Rent and 

Eviction Act (3 of 1947), S. 7-C — Scope 

— Court deposit, if equivalent to pay. 

ment of rent (May) 1198 


—U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
4972), 5.21, Third Proviso (as inserted) 
— U, P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Rules, 1972, 
R, 16 — Eviction sought on ground of 
bona fide need— Effect of newly inserted 
third Proviso to S, 21 on pending appeal 
(Mar) 678 
S, 21, Proviso 4—U, P. Urban Build. 
ings (Regulation of Letting, Rent and 
Eviction) Rules (1972), R. 16 — Eviction 
order — Comparative hardship of land. 
lord and tenant — To be taken into ac. 
count after amendment of 1976 — AIR 
1976 All 328 (FB), Held no longer good 
law in view of Amendment — Judgment 
of Allahabad High Court Reversed 
(Apr) 902 
——-§, 21, Proviso (as introduced by the 
Amendment Act of 1976) — Eviction of 
tenant — Order as to — Prescribed and 
Appellate authorities must take into ac. 
count comparative hardship of landlord 
and tenant. 1976 All L J 358, Reversed 
(July) 1520: 
~—§, 21, Proviso (introduced by U, P. 
Act No, 28 of 1976) — Effect — Release. 
of premises for bona fide need of landlord 
— Duty of authority to consider compa. 
rative hardship of landlord and tenant, 
AIR 1976 All 828 (FB), held no lovger 
good law (July) 1559 


~—~§, 21 (1), Proviso and Expln. (iv) (as 
amended by U. P, Act 28 of 1976) — Re. 
lative hardship of tenant and landlord — 
If explanation (iv) applies, comparison 
of relative hardship does not arise 

(Apr) 886A 
-——~S§. 21 (1) — Compromise for release 
between heir of deceased tenant and land. 
lord — Dispute as to who was legal re. 
presentative — Remand of case by Sup. 
reme Court (Sep) 1912 


——S, 21 (1). Expln, (iv) — See also Con. 
stitution of India, Art. 226 (Apr) 836B 
——S, 21 (1), Explanation (IV) — Appli- 
cability—Tests to be fulfilled—Provides 
irrebuttable presumption (Feb) 364A 
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. Houses & Rents — U. P. Urban Buildings 
(Regulation of Letting) Rents & Eviction 
Act (contd.) 

——S, 21 (1), Expln, (iv) — Construction 
— Explanation has to be strictly con. 
strued (Apr) 836G 
——S, 21 (1), Expln. (iv) — Applicability 
— Part of accommodation under tenancy 
and remaining part of accommodation 
under landlord must be a unit 

(Apr) 836D 
——S, 21 (1) (a), Expln. (iv) and Proviso 
— Eviction of tenant on ground of bona 
fide requirement—Comparative hardship 
of landlord and tenant — Consideration 

(July) 1483 
——S, 41 -- Rules uncer — Rule 11 — 
Unauthorised occupants — Applicability 
of rule — Civil W, P. No. 1062 of 1974, 
dated 22.8.1975 (All L. B,), Reversed 

(Feb) 445A 
—U.P, Urban Buildings (Regulation of 
Letting, Rent and Eviction} Rules (1978), 
R. 11 — See Houses and Rents — U. P, 
Urban Buildings Regulation of Letting, 
Rent and Eviction) Act (1972), S. 41 


(Feb) 445 
vom R. 16 — See 


(1) Houses ane Rents — U. P. Urban 
Buildings (Regulation of Leiting, 
Rent and Eviction) Act (1972), 
S. 21, Proviso (July) 1520 

(2) Houses and Rents — U. P. Urban 
Buildings (Regulation of Letting, 
Rent and Eviction} Act (1972), 
S. 21, Proviso 8 (as inserted) 

(Mar) 678 

(3) Houses and Rents — U, P., Urban 
Buildings (Regulation of Letting, 
Rent and Eviction) Act (1972), 
S. 21, Proviso 4 (Apr) $02 


NS ACO 


(Hrderabad) Gand Acquisition Act (9 of 
4309%), S. 5 (3) — Public purpose — Pro. 
viding a village market is a public pur. 
pose (Feb) 448A 


Hyderabad Land Revenue Act (8 of 1341F), 
S, 50 — Proceeding under — Enquiry as 
to classification of land as “agricultural” 
— Proceeding is quasi-judicial 

(Jan) 118D 
Iscome-tax Act (11 of 1922), $. 2 (6-A) (e) 
— See also ibid, S. 12 (1B) (Aug) 1802 
——Ss, 2 (6-A) (e), 10 (2) (vi-b) — Accu. 
mulated profits — Aggregate of develop. 
lopment rebate allowed under S., 10 (2) 
(vi-b) — Held, constituted accumulated 
profits (Mar) 560 
——§, 2 (6c) (iii)—Income — Assessee no 


Income-tax Act (1922) (contd.) 

a director of Company receiving benefits 
from Company — Assessee beneficial 
owner of shares—Such benefits if income 
of assessee (May) 988 


——S, 2 (15)—See Ibid, S. 11 (1) (a) 

(Nov) 2211 
-~—-—-Ss, 3 and 4 — Taxable income— Test 
for determination (Jun) 184$ 
S, 4—See Ibid, S, 8 (Jun) 1848 


wae S,4— A female member of a joint 
family cannot blend her separate pro. 
perty with the joint family property and 
hence income from that propety is not 
assessable in the hands of H, U, F. 

(Nov) 2230A 
~—-§,4— Hindu female abandoned for- 
ever her separate interest and ownership 
over her capital investment and her share 
in business in favour of joint family — 
She must be deemed to have made a gift 
to undivided family (Nov) 22300 


5, 4 (1) (c) — Two kinds of income 
assessable to tax—-Distinction— 1974 Tam 
L R 419 (Mad), Ravaersad (Jun) 1259A 
-—-§, 4 (3) (i) — See Hindu Law — Reli. 
gious and Charitable Endowments 

(Jul) 1528S: 
-—-5, 9— Scope — Notification No, 878F” 
dated 2].3-1922 Item 3883— Whether deduc. 
tion of rent becoming irrecoverable cam 
be claimed in subsequent years —- (1964): 
52 ITR 933 (Punj), Overruled (Feb) 420A: 


m9, 10-—Assessee by borrowing certain 
amount acquiring shares — His claim 
under S, 12 (2) for deduction of interest 
paid on loan, allowed — Exemption in 
respect of dividend income could not be 
claimed, ILR (1971) 1 Delhi 30, Reversed 
(Dec) 2394C: 
=S, 10 (2) (vi-b)—See Ibid, S. 2 (6.4)(e) 
(Mar) 560- 
~——S, 10 (2) (xv) — Capital expenditure 
or revenue expenditure —. Damages paid: 
by assessee due to his own default whe. 
ther capital expenditure (Dec) 2394B: 


~—~Ss, 10 (4) (b) and 16 (1) (b)—Assessee 
partner of registered firm owning tea esta. 
tes —Firm deriving agricultural as well as. 
business income — Salary received by: 
partner for services rendered to frm — 
Computation of income of partner 

(Feb) 489.45 
-— Ss, 12 (1B) and 2 (6A) (e) and 24.4 — 
Loan by private company to share holder- 
— Loan repaid in the year—Such amount 
is dividend and taxable (Aug) 1802 


-— 5, 12 (2)—Applicability ~ Conditions 
to be fulfilled — Interest paid on loan: 
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Income-tax Act (4922) (contd.) 
raised for acquisition of shares, when 
deductible, ILR (1971) Delhi 30, Reversed 
(Dec) 2394A 
—en§, 15.C—Company starting manufac- 
ture of goods which were purchased from 
outside by establishing new divisions — 
Held, new divisions were entitled to 
exemption under S. 15.C—(1971) 80 IT R 
428 (Cal), Reversed; (1972) 84 I T R 567 
(Delhi), Overruled (May) 1134 


—— S, 15.C—Addition of new production 
unit—Exemption if can be claimed i 
4 


(May) 11 
——S, 16 (1) (b)—See Ibid, S. 10 (4) (b) 

(Feb) 489A 
—-—§, 23.A — See 


(1) Ibid, S. 12 (1B) (Aug) 1802 
(2) Ibid, S. 35 (1) (Feb) 459 
——S, 28-A, Expln, 3 (i) — Expression 
“holding of investments” — Meaning of 
(Jan) 158A 
——S, 24 (1) — Loss incurred in hedging” 
transactions of forward business in 
banned items — Cannot be set off against 
profits of other business of previous year, 
I. T. Ref, 9 of 1968, D/- 8.9.1970 (Guj), 
Reversed (May) 11424 
— 5, 24 (2) (i)—Legal effect of—Loss 
incurred in speculative transactions 
(other than hedging transactions) in 
banned items —. Assessee not entitled to 
carry forward such loss to next year. 
I. T. Ref. 9 of 1968, D/- 8.9.1970 (Guj) 
Reversed (May) 11428 
S, 25A — See Income.tax Act (1961), 
S. 171 (6) (Mar) 552A 
— S, 28 (1) (c)—See also Ibid, S. 66 (2) 
(Aug) 1604B 
—~—~§, 28 (1) (C) — Imposition of penalty 
under—Burden of proof on department— 
—Nature of - (Aug) 1604A 
——-S, 84 (1) — Escaped assessment -~ 
Income from undisclosed source —Burden 
of proof—Finding of fact by Tribunal as 
to income from undisclosed source — 
Interferenee. 1971 Tax L R 1685 (Delhi), 
Reversed (Aug) 1605 
————Ss, 35 (1) and 28.4 — Rectification— 
Order imposing Super.tax under S. 23.4 
—Jurisdiction of I, T, O, to rectify. (1969) 
738 I T R 464 (All), Reversed (Feb) 459 
———5, 42—See Ibid, S. 66 (1) (Jun) 1259B 
——S, 42 (1) and (8)-- Question of appor. 
tionment under S, 42 (8) — Does not arise 
if the whole of the deemed income can 
be roped in for levy of tax under S. 42 (1) 
—1974 Tax L R 419 (Mad), Reversed 
(Jun) 1259C 
——S, 42 (1) and (8) — Applicability — 
Absence of finding that part of activity 
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Income.tax Act (4922) (contd.) 

or operation were carried out in India — 
S. 42 (1) or (8), held, not attracted. 1974 
Tax L R 419 (Mad), Reversed (Jun) 1259D 
——Ss. 66 (1) and 42 — New question of 
law based on theory of business connec. 
tion—Not entertainable in reference, 1974- 
Tax L R 419 (Mad), Reversed (Jun) 1259B- 


S. 66 (1) — Reference under — High 
Court declining to answer reference for 
absence of party and non-filing of paper- 
book—Application for rehearing — Suffi- 
cient cause — Inherent powers of High 
Court. 84 I T R 181 (All), Overruled 

(Jun) 1348. 


——Ss. 66(2), 28 (1) (C)—Tribunal holding 
that burden of proving concealment of 
income by assessee was fully discharged: 
by department—Held that no question of 
law arose out of the order of Tribunal 
. (Aug) 1604B. 

Income-tax Ast (43 of 1961), 5. 2 (17) — 
See Ibid, S. 2 (47) (May) 999A 
——Ss, 2 (47), 45, 46 — Capital gains — 
Liquidation of foreign company not 
covered by S, 2 (17) — Moneys received 
by the shareholder representing his shares 
on final distribution of net assets, in 
excess of the costs of acquisition —Excess 
does not attract tax on capital gains 

(May) 999A 
——S. 11 (1) (a) and 2 (15) — Exemption. 
—Charitable trust—Business of conduct- 
ing kuries— Business held under trust for 
religious or charitable purposes~Income- 
derived is exempt under S., 11 (1) (a) of 
the Act (Nov) 2211 
—S. 36 (1) (ii) — Applicability— Com. 
mission paid to employee — When allow. 
able expenditure, 1972 Tax L R 549> 
(Punj & Har). Reversed (May) 1182A 
— 5S, 36 (1) (ii), Proviso -— Commission 
paid to employee — Reasonableness of — 
Determination (May) 1182B 


—S, 87 — Capital expenditure or reve. 
nue expenditure — Construction of new 
road for improvement of transport faci. 
lities—Held, it was capital expenditure 
(May) 991 
—~-S, 45—See Ibid, S. 2 (47) (May) 999A 
——S, 46—See Ibid, S. 2 (47) (May)999A 
——Ss, 147 and 148—Reopening of assess-- 
ment — Excess depreciation allowed by 
authority by its own mistake — Proceeding 
under S. 147 cannot be taken, Spl, Civil 
Appln. No. 545 of 1966, D/. 31.3.1970- 
(Guj), Reversed (Feb) 429A 
——S, 147 (b) — Conditions for invoking 
Cl, (b)—Information — What is 
i (Oct) 21294. 
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dncoma.tax Act (4964) (contd,) 

-—~«§, 147 (b}—Information —Intimation 
‘rom Audit Department that I. T, O. was 
-not entitled to allow deduction of Muni. 

cipal taxes in respect of self occupied 
thouse property is information within 
S, 147 (a), Spl. Civil Appln. No, 1872 of 

1969, D/. 23.6-1970 (Guj), Reversed 

(Oct) 2129B 
~= S, 148—-See Ibid, S, 147 (Feb) 429A 

——S, 171 (6)—See Ibid, S. 297 (2) a (ii) 

(Mar) 552B 

-~—~§, 171 (6) — Assessment of H. U. F, 
-completed under S, 25A of old Act — Tax 
‘determined in reassessment proceedings 
— Recovery under S, 171 (6) — Permissi. 
bility—-1976 Tax L R 89 (Bom), Reversed 


(Mar) 552A 
———§, 256 —See 

(1) Constitution of India, Art. 136 
(Sep) 2011 

(2) Income.tax Act (1922), S. 66 (1) 
(Jun) 1348 
~———5, 258 (2)—See Constitution of India, 
Art. 186 (Sep) 2010 


——5, 271 (1) (c) — Omission of word 
“Ideliberately” and insertion of Explana. 
-tion in 1964-——Income tax Appellate Tri. 
‘bunal must consider‘the amendments 
(Nov) 2194 
———S3, 280 ZC and 280 ZE—Notifications 
D/- 66.1966 and 8-8-1966 — Not ultra 
vires the powers under Ss, 280 ZC and 


280 ZE (Aug) 1653 

——S, 280 ZE—See Ibid, S. 280 ZC 
(Aug).1653 

——Ss, 297 (2)(d) (ii), 171 (6)—Words “all 


‘the provisions of this Act shall apply 

accordingly” in S, 297 (2) (a) (ii) if can be 

‘construed as incorporating S. 171 (6) 
(Mar) 552B 


income.tax Rules (41982), R. 24 — See 
Income-tax Act (1922), S. 10(4) (b) 
(Feb) 489A 


Industrial Plena Act (48 of 1947). S. 2 (b) 
—See Ibid, S. 19(3) (Aug) 1666A 
——~§, 2 (00) ‘and 25F (b)-Retrenchment 
— Termination of service by efflux of 
‘time amounts to retrenchment (Jan) 31A 
~——5, 7(3)(d) — See Constitution of 
India, Art. 226 (Jan) 287 
~——-S. 9 (1) — See Constitution of India, 


Art, 226 (Jan) 237 
m9, LL — See Constitution of India. 
Art, 226 (Sep) 1867 


———m §, 15—Finding of Labour Court that 
after dismissal the workman was unable 
-to find alternative employment based on 
evidence produced by parties — High 
Court, held, was right in not interfering 
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Industrial Disputes Act (contd.) 

with that finding of fact in its writ 
jurisdiction (Aug) 1666B 
——S, 18 — See Constitution of India, 
Art. 136 (Nov) 2195 
——5, 18 (1) — Settlement arrived at by 
recognised union pending appeal to 
Supreme Court — Finding of tribunal — 
Interference (Feb) 322A 
——S, 18 (3)— Promotion of M and others 
in violation of award — Promotion chal- 
lenged by writ petition — M not in- 
dividually party to writ proceedings but 
his Union was a party — Order of High 
Court if binding on M (Jul) 15094 


~S, 19(2) and (6) —Settlement—Notice 
of termination — Law does not require 
that it should be given only after date of 
expiry of settlement—Notice in advance 
terminating settlement after two months 
which coincides with the date of expiry 
of settlement is valid (Nov) 2246 
~——-$s, 19 (3) and 2(b)—‘Award’ — Mean- 
ing — Bar on second reference — Bar 
operates only with regard to determina- 
tion made on merits—1973 Lab I C711 
(All), Overruled (Aug) 1666A 
S, 25.F (b)—See Ibid, S. 2 (00) 


(Jan) 314 
——~§, 25.FFF — See Constitution of 
India, Art. 136 (Nov) 2195 


=S, 81(1) — Dismissal orders against 
certain workmen of a company — These 
orders forming basis of prosecution of 
company under S. 8} (1) — On dismissal 
orders being withdrawn, prosecution 
must’ be dropped. (Order by consent of 
parties) (Nov) 2251 
~S, 33 (1) (a), 383A—Retrenchment dur. 
ing pendency of industrial dispute—S. 33 
(1) (a), if contravened—Complaint under 
S. 88A—Maintainability (Jun) 1229A 
~S, 833A —See also Ibid, $. 38 (1) (a) 

(Jun) 1229A 
-————§, 33A— Complaint under—Nature of 
— Duty of Tribunal—S, C. A. No. 263 of 
76, D/. 8.3.1976 (Guj), Reversed 

(Jun) 1229B 
———§, 36 (2) (4)—Representation by legal 
practitioner— Consent of other party and 
leave of Court necessary—(1952) 1 Lab 
L J 884 (LATI.Cal) and AIR 1958 Raj 20, 
Overruled (Jan) 38 


-~—ommSch, 2, Items 1 and 2 — Standing 
Orders of M/s. Heckett Engineering Com. 


pany, (W. B.), Cl. 5 (b) read with CL 7 (d) 
~~Plant Manager is competent to appoint 
and dismiss workman (Nov) 2257B 
——Sch. 2, Item 2-— See Ibid, Sch. 2, 
Item 1 (Nov) 2257B 
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Gndustrial Disputes Act (contd.) 
Item 3 — Retrenchment held 
ållegal by Labour Court—Order for rein- 
statement and full back wages — High 
‘Court refusing to interfere held justified 
(Jan) 31B 
——Sch, 2, Item 3 — Dispute whether 
termination was wrongful and unjusti. 
‘ied — Appeal to Supreme Court against 
award — Settlement between parties — 
‘Compensation instead of reinstatement 
ordered (Dec) 2273 
——Sch, 3, Item 2 — Dispute about dear 
‘food allowance — Tribunal should order 
in such a way so as to work in an equit- 
able fashion (Feb) 880A 
——Sch. 3, Item 5—Gratuity— Principles 
to be followed in a scheme of gratuity 
for factory workers — Scope of interfer. 
ence by Supreme Court in appeal under 
Art, 136 (Apr) 941 
Interpretation of Statutes—See 
(1) Additional Emoluments (Compul. 
sory Deposit) Act (1974), S. 2 (b) 
(Mar) 714 
(2) Houses and Rents—Delhi Rent Con. 
trol Act (1958), S. 14A (Feb) 265 
(3) Income.tax Act (1961), S. 171 (6) 
(Mar) 552A 
-——Ambiguous provision—Construction 
— Useful aid of subsequent amendment 
(Mar) 518B 
——''And” whether and when can be 
interpreted as ‘‘or’ — See Industrial Dis- 
autes Act (1947), $. 36 (2) (4) (Jan) 38 
—— Cardinal rule of construction 
(Dec) 2319B 
——Constitutional provision—Ha1moni- 
ous construction --Rule (Dec) 28284 
—— Construction of provision—It should 
not do violence to the phrasenlogy in 
provision (Nov) 2257C 
———Excise duties — See Central Excises 
and Salt Act (1944), Pre. (Jul) 1548B 
—— Explanation —Construction 


— SCN, 


(Apr) 915E 
——Fiscal Statutes—Meaning of Articles 
(Mar) 597A 
Legislative history (May) 999B 


~—— Legislative history -- Reference to— 
Value of (Dec) 2328H 
~——Marginal note—May shed some light 
in ambiguous situations — Per Krishna 
Iyer, J. (Dec) 2279G 
—~—Meaning of assets — See Minimum 
Wages Act (1948), S, 27 (Jan) 90 
~~—Meaning of words — Expression not 
defined—Rule of construction (Jan) 118B 
————Meaning of words—Rule of construc- 
tion : (Dec) 2328F 
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Interpretation of Statutes (contd,) 
——-Meaning. of words — Word "may”ı 
when construed as ''must” or “shall” 

(sul) 1516B 
——-Provision capable of two interpreta. 
tions — Principle of interpretation — 
Extent of (Aug) 16408 
—~Public Law — Rule of construction 

(Apr) 842A 
——Rule of construction (Mar) 687B 
——Rule of harmonious construction — 
See Tenancy Laws—Orissa Land Reforms 
Act (1960), S. 44 (May) 1194A 


——Taxing statutes — Income.tax Act — 
Reference to English authorities 
(Jan) 153B 
——Use of same expression in same 
statute at different places—Interpretation 
(Apr) 789C 
——~-Words used in a particular statute —~ 
To be construed with reference to the 
context and not in isolation — Not 
possible to lay down any rule of univer. 
sal application (Aug) 1646B 


Iron and Steel Control Order 1956, Cl. 28 
(a) — See Essential Commodities Act 
(1955), 8.7 (Aug) 1616 


J. & K. Hindu Succession Act (38 of 1956), 
S. 27, Explanation — Testamentary 
succession — Interest of the coparcener 
in a joint Hindu family property can be 
disposed of by Will (Aug) 1694C 


J. & K. Representation of the Peopla Act 
(4 of 1957), Ss. 36 and 108 (d) (iv) — 
Change of polling booth — If involved 
violation of Section 86 and Election 
Rules and Instructions issued under Act 
— Result of election if materially affect. 
ed. Ele. Petn. No. 8 of 1972, D/. 25.9. 
1975 (J, & K.), Reversed (Sep) 1914A 


——S, 108 — Election challenged only 
on specific ground — It is not permissi- 
ble to widen scope of petition by seeking 
relief on grounds not raised in petition 
(Jan) 231B 
~-—=S, 108 (1) (d) (iii)— Election challeng. 
ed on ground of improper reception of 
votes in favour of returned candidate 
and improper rejection of votes in favour 
of petitioner — Election when can be 
declared invalid (Jan) 231A 
——S, 108 (d) (iii) — Place of counting 
alleged to be too small to accommodate 
counting personnel — Possibility of 
irregular counting and improper rejec- 
tion of votes (Sep) 1914B 
~—S, 108 (d) (iii) — Some spurious votes 
cast in favour of returned candidate — 
These votes are to be excluded in count- 
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J. & K. Representation of the People Act 
(contd.) ; 
ing total votes cast in favour of returned 
candidate (Sep) 1914F 
——S, 108 (d) (iv) — See Ibid. S, 86 
(Sep) 1914A 


J. & K, Conduct of Election Rules (1965), 
R. 28 (2) (b) — One N was registered in 
Services Voters Register — Postal ballot 
paper was issued to him — N personally 
casting his vote at Polling Station — 
Vote cast by him is liable to be rejected 
as invalid under R. 28 (2) (b) 

(Sep) 1914D 
——Rr, 38 (1) and 56 (2), First Proviso — 
Ballot paper duly marked but not bear- 
ing full signature of Presiding Officer is 
liable to be rejected — First Proviso to 
R. 56 (2) gives discretion to Returning 
Officer not to reject it (Jan) 281C 
——R. 56 (2) (g) — Applicability, Ele, 
Petn. No. 8 of 1972, D/. 25-9-1975 (J. & 
K,), Reversed (Sep) 1914C 
——R. 56 (2), First Proviso — See ibid, 
R, 88 (1) (Jan) 231C 


Karnataka Exoise Act (24 of 1966), S. 60 
(b) — Competence of Magistrate to take 
cognizance of offence under S, 34 on the 
report of Police Officer. Cr, Revn. Petn. 
No, 229 of 1971; D/- 14.6.1971 (Mys) 
Reversed (June) 1336 


Karnataka Excise (Second Amendment) 
Act (4 of 1974), S. 28 — Effect — See 
Mysore Excise Act (1966), S. 60 (b) 
(June) 1386 

Karnataka General Services (Revenues Sub- 
ordinate Branch) Village Accountants (Re. 
cruitment) Rules (1970), R. 4 See 
Constitution of India, Art, 226 (Apr) 876 
—-R. 5 — See Constitution of India, 
Art, 226 (Apr) 876 
Karnataka Manicipalities Act (23 of 1964) 

See under Municipalities, 
Karnataka Municipalities Taxation Rules 

(1965) 

See under Municipalities, 


Karnataka Sales Tax Act (25 of 1957) 
See under Sales Tax, 

Kashmir and Jammu Universities Act 
(24 of 1969) 
See under Education. 

Kerala Agriculturist’s Debt Relief Act 
(41 of 1970) 
See under Debt Laws, 

Kerala General Salas Tax Act (15 of 1963) 
See under Sales Tax, 


Kerala General Sales Tax Rules (4963) 
See under Sales Tax, 


— 
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Kerala Government Land Assignment Act 
(30 of 1960), S. 8 — Applicability . 
(Mar) 625 
Kerala Land Reforms Act (4 of 1954) 
See under Tenancy Laws, 


Land Acquisition Act (4 of 189%), S. 3 (c} 
(Mysore) — “Deputy Commissioner” — 
Term expressly includes “Assistant Com. 
missioner in charge of a sub division” 
(Oct) 2030 
~——-S, 4—See also Ibid, S.6 (Mar) 594B 
~—S. 4 — Public purpose — Acquisi- 
tion of land for development of industrial 
areas and residential tenements for per. 
sons to live on industrial estates is for 
public purpose (Jan) 188A 
——S, 4 — Public purpose — Housing 
scheme for a limited number of persons 
is public purpose (Mar) 594A 
——Ss, 4 and 6 — Acquisition of land — 
Part of land transferred after 14 years — 
Effect (July) 1456C 
-—S, 54 — See also Ibid, S, 17 
(Jan) 1838. 
~——=Ss. 5A, 6 — Opportunity of being 
heard— Failure to furnish copy of report 
under S, 5A — Hearing under S. 5A, if 
invalidated — Second hearing under S. 6, 
if necessary (Feb) 497A 
—— S, 6 — See also 
_() Ibid, S. 4 (July) 1456C 
(2) Ibid, S. 5A (Feb) 497A 
——Ss, 6, 16 and 17 — Land acquired for 
Municipality — Municipality selling 
excess area — Effect (Feb) 448G 
-——S, 6 — Mala fide exercise of power 
in acquiring land alleged — Acquisition 
of larger area than necessary — No mala 
fides emerge from this circumstance 
(Feb) 448D 
——S. 6 — Delay of 2 years between 
Notification under S. 4 and that under 
S. 6 — Held delay was not inordinate 
(Feb) 497B 
——Ss, 6 and 4 — Cancellation of noti. 
fication under S, 6 — Government can 
issue fresh notification in its place with. 
out a fresh notification under $. 4, AIR 
1971 Guj 46, Reversed (Mar) 594B 
S, (3) — See Hyderabad Land 
Acquisition Act (1809F), S. 5 (8) f 
(Feb) 448A 
5S, 9 and 25 (1) — Claim for com. 
pensation in pursuance of notice under 
S. 9 — Award of compensation in excess ` 
of claim is wrong (May) 1128B 
——S§, 16 — See Ibid, S, 6 (Feb) 448G 
m—S, 17 — See also Ibid, S. 6 , 
(Feb) 448C. 
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and Acquisition Act (contd.) 
-——Ss, 17 and 5A — Acquisition of land 
-— Elimination of summary proceedings 
— Formation of opinion by authority — 
Burden of proof (Jan) 188B 
~——Ss, 23, 54 — Assessment of compen. 
sation — Market value — Determination 
of — Powers of Supreme Court to inter. 
fere with assessment of market value by 
High Court (Apr) 899 
—— Ss. 23 and 54 — Assessment of com. 
pensation—High Court in appeal award. 
ing compensation in accordance with 
sale.deed — Legality (Apr) 901 
——S, 28 — Assessment of compensation 
— Potential value as building site — De. 
termination, AIR 1969 Madh Pra 28, 
Reversed (May) 1128A 
——S, 23 — Acquisition of large area of 
land — Determination of compensation 
— Price paid for small plots cannot pro. 
vide a safe guide (July) 1560A 
— Ss, 28 and 54 — Determination of 
compensation — Market value, meaning 
of — Appeal against judgment of High 
Court — Interference by Supreme Court 
(July) 1560B 
——S, 23 (1) — Market value — Deter. 
mination — Considerations (Mar) 580A 
——S, 28 (1) — Compensation — Deter. 


mination — Value fetched for small plots’ 


cannot be applied to lands covering a 
large extent (Mar) 580B 
——S. 25 (1) — See Ibid, S. 9 
(May) 1128B 
——S, 54 — See Ibid, S, 23 {Apr} 899; 
(Apr) 901; (July) 1560B 
Legal Practitioners (Fees) Act (24 of 1926), 
S, 4 — Govt. of India Act (1935), S. 224 
(1) (d) — Rules framed under S, 224 (1) 
‘(d), R. 9 — Effect of S, 4 and R. 9 — 
Attorney's right to have his bill taxed on 
original side scale not affected 
(Aug) 1778C 
Letters Patent (Pat), Cl. 10 — New plea 
~~ When can be allowed (Jan) 5A 


Life Insurance Corporation Kot (84 of 
4956), S. 7 — See Debt Laws — Tamil 
‘Nadu Agriculturists Relief Act (1988), 
S. 4 (e) (Aug) 1704 
———5, 9 — See Debt Laws— Tamil Nadu 
Agriculturists Relief Act (1938), S. 4 (e) 
(Aug) 1704 
Limitation Act (9 of. 1908),. S. 14 — See 
Punjab Limitation (Customs) Act (1920), 
$5 ° (May) 640A 
~——§, 19 — Fresh period of limitation — 
Computation (Mar) 1187 
——Arts, 142 and 144 — Co.sharers’ pro. 
perty sold in auction — Suit by auction 


Limitation Act (4908) (contd.) 

purchaser for possession — Limitation. 
S.A. No. 3224 of 1963, D/- 4-12.1967 (All), 
Reversed (May) 1123 


Limitation Act (36 of 1963), S. 5 — See 
(1) Ibid, S, 12 (2) and Explanation 
(Dec) 2319A 
(2) High Court Rules and Orders—Pun- 
jab and Haryana High Court Rules 
and Orders, Vol. 5,-Chap. I, R. 4 
(Nov) 2221A 
——S, 12 (2)—See also Sales Tax — U. P, 
Sales Tax Act (1948), S, 10 (8B) 
(Mar) 523A 
——§, 12 (2) — Applicability — Applies 
even though copy is not required to be 
filed along with memorandum of appeal 
ar revision or review application 
(Mar) 528B 
——S, 12 (2) — Expression “time requi- 
site” — Meaning of (Mar) 523C 


——S, 12 (2) and Explanation — Inter- 
pretation of — Period elapsing between 
pronouncement of judgment and signing 
of decree — Exclusion of — Permissibi- 
lity—-AlR 1975 Bom 244 (FB), Overruled; 
F. A. No. 386 of 1976, D/. 28-3-1977 
(Delhi), Reversed (Dec) 23194 


— Art, 118~Bombay High Court (Ori. 
ginal Side) Rules (1957), R. 578 (ii) (a) — 


- Proceedings for recovery of fees by At. 


torneys — Article 113 is not applicable 
— Rule 578 (ii) (a) governs such proceed. 
ings (Aug) 17784 
—— Art, 114—See Criminal P. C, (1974), 
S. 878 (2) (3) (June) 1828 


——Art, 117, R, 3— See High Court Rules 
and Orders — Punjab and Haryana High 
Court Rules and Orders, Vol. 5, Chap. I, 
R. 4 (Nov) 2221A 
—— Art, 121 — Appeal to Supreme Court 
— Abatement of — Setting aside — Con. 
donation of delay (Mar) 627 
——<Art. 187 — Applicability — Applies 
to any petition or application filed under 
any Act — Petition under S, 16 (3) of 
Telegraph Act claiming enhanced com- 
pensation falls within Art. 187. AIR 1969 
S C 1885 and AIR 1974 Ker 202, Over. 
ruled. C. R. P. No, 302 of 1974, D/- 3-6. 
1974 (Ker), Reversed (Feb) 282 


M. P. Accommodation Control Act (41 of 
1964) 
See under Houses and Rents, 


M. P. Ceiling on Agricultural Holdings 
Act (20 of 1960) 
See under Tenancy Laws, 
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Madhya Pradesh Dharma Swatantrya Adhi. 
niyam (27 of 1968), S. 3—See Constitu. 
tion of India, Art. 25 (1) (Apr) 908B 
——-S. 4 — See Constitution of India, 
Art, 25 (1) (Apr) 908B 
—S, 5 (2) — See Constitution of India, 
Art, 25 (1) (Apr) 908B 
M. P. General Sales Tax Act (2 of 1959) 
See under Sales Tax. 


M. P. General Sales Tax Rules, 1959 
See under Sales Tax, 


Madhya Pradesh Krishi Upaj Mandi Adhi. 
niyam 1972 (24 of 1973), S, 37 — No hard. 
ship or unreasonableness in S. 87 (5) (a) 
(Nov) 2208 
Madhya Pradesh Public Trusts Act (30 of 
4981), S. 8 (II) — See Civil P, C. (1908), 
S. 80 (Jan) 148 


M. P. Sales of Motor Spirit and Lubricants 
Taxation Act (4 of 1958), S. 2 (1)— Agree- 
ment for supply of H. S. D. Oil between 
assessee and oil company — Part of 
goods consumed by assessee itself— Held, 
the consumption by the assessee was not 
sale exigible to tax — Decision of Com. 
missioner of Sales Tax (M.P.) in Revision 
Case No. 2.5/RMS of 1968.1969, D/- 5.5. 
1970, Reversed; (1961) 12 STC 464 (Ker) 
held impliedly overruled by AIR 1968 S C 
784 and AIR 1967 S C 181; (1891) 85 Law 
Ed 882, Dissented from (Tune) 1275 


M. P. Municipal Corporation Act (23 of 
4956) : 
See under Municipalities, 


Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act (27 of 1964) 
See under Tenancy Laws, 


Maharashtra Debt Relief Act (8 of 1976) 
See under Debt Laws. 
Maharashtra Foodgrains Dealers’ Licens. 
ing Order (4988), Cl. 7-A — See Mahara, 
shtra Foodgrains (Export Control) Order 
(1966), CL. 3 (Mar) 696 
Maharashtra Foodgrains (Export Control) 
Order. 1966, Cl. 3 — Appellant intending 
to export foodgrains outside State—Bona 
fide belief of appellant that permit autho. 
rised him to export foodgrains—Sentence 
(Mar) 696 
Maharashtra Prevention of Food Adulte- 
ration Rules (4962), R. 2 (d), Appendix 1, 
Items 1 and 8 to 8 — Manufacturer — 
Meaning of -- Restaurant keepers con. 
ducting business of retail sale of food 
articles, (1972) 74 Bom L R 727, Be- 
versed (Mar) 527 
—— Appendix 1, Item 1 — See Ibid, R. 2 
{d} (Mar) 527 


Maharashtra Prevention of Food Adultera- 
tion Rules (contd.) 

——App. 1, Items 8 to 8 — See Ibid, R. 2 

(a) (Mar) 527 


Manipur Legislatura (Removal of Disaua. 
lifications) (Amendment) Act (1 of 1975), 
S. 1 — Person having held office of Spea. 
ker — No more disqualified from seeking. 
election (Mar) 682A 


Master and Servant —Order of suspension 
— Effect — Right of employee to claim. 
subsistance allowance (May) 1146G 


Mineral Concession Rules (4960). R. 9 (2) 
— See Mines and Minerals (Regulation 
and Development) Act (1957), S, 19 

(May) 984 
——R, 19—See Mines and Minerals (Regu. 
lation and Development) Act (1957), 
S. 19 (May) 984 
——R. 27 (5) — See Mines and Minerals: 
(Regulation and Development) Act (1937), 
S. 13 (Aug) 1691A 
—~R. 55 — See Mines and Minerals 
(Regulation and Development) Act (1957), 
8.18 (Aug) 16914, 


Mines Act (35 of 1952), S. 7 — See Coal 
Mines Regulations (1957), Regn. 26 

(May) 965A. 
— S, 14 — See Goal Mines Regulations 
(1957), Regn. 26 (May) 965A, 


Mines and Minerals (Regulation and: 
Development) Act (67 of 1987), S. 13 — 
Breach of conditions — Notice— Cancel.. 
lation of contract—-Validity (Aug) 1691A 
_—-5, 19 — Mineral Concession Rules: 
1960, Rr. 9 (2) and 19 — Application for 
prospecting licence — Payment of fees 
along with application — Fees paid less 
than that required due to over sight — 
Subsequent acceptance of deficit fees — 
Effect—AIR 1975 Orissa 110, Reversed 
(May) 984 
Minimum Wages Aot (44 of 1948), S. 27 
and Sch, Part I, Entry 22, Explanation — 
Expression "potteries industry includes’” 
in Explanation — Interpretation of — 
Manufacture of Mangalore pattern roof. 
ing tiles if covered (Jan) 9@ 
——Sch, Part I, Entry 22, Expln, — See 
Ibid, S. 27 (Jan) 90° 


Monopolies and Restrictive Trade Prace 
tices Act (£4 of 1969), S. 2 (o) — Restric.. 
tive trade practice — Definition of — Is. 
exhaustive and not inclusive (May) 973B 
— 5s, 2 (0) and 88 (1)—Restrictive trade 
practice — Categories mentioned im 
S. 83 (1) are not statutory examples of 
restrictive trade practices—1975 Tax L © 
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Monopolies and Restrictive Trade Practices 
Act (contd.) 

2086 (M. and R. T. P, C. New Delhi), 
Reversed (May) 973C 
—— Ss, 2 (o) and 38 (1)— Agreement allo- 
cating particular territory for operation 
by dealer — Held not restrictive trade 
practice — (1975 Tax L R 2086 (M, and 
R. T. P. C. New Delhi), Reversed) 

(May) 973D 
—Ss. 2 (0) and 38 (1) — Exclusive deal- 
ings — Agreement prohibiting dealers 
from dealing in similar articles of other 
makes — Held not prejudicial to public 
interest — Held on facts, not restrictive 
trade practice—1975 Tax L R 2086 (M. 
and R. T. P. C, New Delhi), Reversed 

(May) 973E 
——S, 2 (0) —Scope of (Jun) 12858 
—-Ss, 2 (0), 88 (1) (b), 88 — Agreement 
between re-distribution stockist and a 
manufacturer—Clauses thereof, if amount 
to restrictive trade practice (Jun) 1285D 
——-S, 2 (u)—Scope of (Jun) 1285C 
—~—-S, 10—Agreement of manufacturing 
Company with stockist terminated be- 
cause of reduction of Vanaspati price in 
order to remove public discontent — 
Motives of stockist held to be quite 
irrelevant (Jun) 1285A 
——S. 10 (a) (iii) — Monopolies and Res- 
trictive Trades Commission Regulations 
(1974), Regn. 55— Application under S, 10 
(a) (iii) Contents of—Necessity of state- 
ment of facts under Regn. 55 (May) 978A 
——S, 88 (1)—See Ibid, S. 2 (0) 

(May) 973C 
—S§, 33 (1) (b)—See Ibid, S. 2 (o) 

(Jun) 1285D 
—— 3, 38—See Ibid, S. 2 (0) (Jun) 1285D 
——-§, 38 (1)—See Ibid, S, 2 (0) 

(May) 978D, E 

—=§,55-— Appeal under— Duty of counsel 

(Jun) 1285E 
Monopolies and Restrictive Trades Com- 
mission Regulations (4974), Regn. 55 — 
See Monopolies and Restrictive Trade 
Practices Act (1969), S. 10 (a) (iii) 

(May) 973A 
Motor Vehicles Act (4 of 1939), Ss. 43 (1) 
and 48 (8) (xv) — State Government can 
by general direction under S. 43 (1) fix 
charges to be imposed upon operators of 
stage carriage for carrying mails as con- 
ditions of their permit (Feb) 418 


——-S, 47—Grant of permit — Applicant 
securing lesser marks cannot be pre- 
ferred on compassionate ground 

(Jul) 1563 
=e Ss, 47 & 48 — Permit to be granted, 


Motor Vehicles Act (contd.) 
only one — Either by orders of Court or 
other authority, two stage carriages 
plying on the route for the last 16 years. 
—There is no reason to confine it to one, 
when in public interest there is necessity 
for two permits (Oct) 2095: 
——S, 47 (1), Proviso {as amended by 
T, N. Act (48 of 1974)) — See Ibid, S, 6& 
(as amended by T. N, Act 1974) 
(Apr) 842% 
~— 5, 48—See Ibid, S. 47 (Oct) 2095. 
——S, 48 (3) (xv) —See Ibid, S. 48 (1) 
(Feb) 418: 
—— 5, 57—See Ibid, S., 64 (Feb) 416 
—— S, 58—See Ibid, S. 68F (1D) 
(Jul) 1564: 
——5S, 63 (1), Proviso 2—See Ibid, S. 68D: 
(3), Proviso | (May) 1170 
— Ss. 63D (3), Proviso, 63 (1), Proviso 2: 
—Inter-State route—What is — Termini- 
test whether decisive (May) 1170 
—-S. 64—-Appeal posted for final hear- 
ing — Neither appellant nor his advocate 
present — Procedure — M. P. No. 394 of 
1974 D/. 3-1-1975 (Madh Pra), Reversed 
(fan) 22 
——Ss. 64 and 57 — Tribunal granting 
permit under influence of G. O. No, 2265, 
D/- 9-8-1958 —Order vitiated (Feb) 416 
~—S, 68 — Nationalisation scheme — 
Right of a person-to object—Grounds 
(Feb) 441B: 
— Ss. 68, 47 (1), Proviso (as amended by 
T. N, Act 48 of 1974) —T, N. Motor Vehi- 
cles Rules (1940), R. 155A (3) (D) G) — 
Rule, if obnoxious to public interest, and 
if contrary to Proviso to S, 47 (1) 
(Apr) 842B- 
——S, 68.C—Bihar Motor Vehicles Rules, 
R. 94A, Form A, Sch. II, SL Nos. 4,5 and 
6 — Nationalisation of Route — Private 
operators need not necessarily be allowed: 
to ply on the route (Jan) 244 
—-S,68.C—Private operators allowed tœ 
ply on nationalised route—No monopoly 
is conferred on them (Jan) 24C 


——S. 68-D—Approval or modification of 
Scheme— Hearing of objections (Jan) 24B 
——5, 68F (1D), 58 — Scope of S. 68.F 
(1.D)—Publication of draft scheme prior 
to expiry of permit of operator — Non- 
publication of approved scheme — Ap. 
plication for renewal in compliance with 
S. 58— Maintainability — W. P. No. 588 ¥ 
and 5884 of 1975, D/. 12.10.1976 (Mad), 
Partly raversed on law (Jul) 1564 
5, 95 — Liability of owner or Insur. 
ance Company — Proof of negligence 
necessary—AIR 1976 Andh Pra 171 and 


«48 


Motor Vehicles Aot (contd.) 
1971 A C J 58 (Pat), Overruled; AIR 1977 
‘Bom 58, Reversed (Jun) 1248 
——~§, 95 (1) (b) (i) — Requirements of 
-policies—It is not required that a policy 
-of insurance should cover risk to the 
passengers who are not carried for hire 
‘or reward (Aug) 1785C 
—S, 95 (2) (d) Provision limiting liabi. 
Jity of Insurance Company to Rs. 2000 in 
case of death of third party — Lacuna 
pointed out (May) 1158C 
__..S, 110 (1) (b) — Death caused due to 
rash and negligent driving — Compensa. 
tion—Rash and negligent driving —Proof 
—Burden—Application of principle ''res 
dipsa liquitur"—Requirements 
(Aug) 1735A 
—S, 110.A — Accident due to mecha- 
mical defect in vehicle —Proof 
(Jun) 1248A 
—~S§, 110-B—Award of compensation for 
-death — Factors to be taken into account 
in calculating amount of compensation 
(May) 1158B 
——§, 100.B — Death of earning wife in 
accident — Claimant husband not depen. 
dent on wife’s income — Claimant re- 
marrying within 11 months— Assessment 
of damages — AIR 1968 Madh Pra 47, 
Reversed (May) 1189A 
——§,110.B—Accident—Victim boy aged 
about 4 years coming from well-to-do 
family—Fracture of right tibia and fabula 
ower third near ankle joint — Award of 
‘Rs. 20,000 as damages proper i 
(May) 1189B 


——S§, 110B — Death caused due to 
negligence of servant in course of em. 
ployment — Liability of master — Doc. 
‘trine of scope of employ ment — Scope 
(Aug) 1735B 
-——Ss, 110-B and 110.D —Compensa. 
tion — High Court in Letters Patent 
appeal awarding compensation after cal- 
-culation of income — Supreme Court re- 
fused to interfere (Oct) 2088 
——S, 110.B — Ticketless passenger — 
Death due to rash and negligent driv- 
‘ing —Compensation (Nov) 2206 
~—S, 110.D—See also Ibid, S, 110-B 
(Oct) 2038 
~—§, 110.D--Enhancement of award of 
‘Claims Tribunal — Single Judge, held, 
rightly eahanced compensation from Rs, 
“7,000/. to Rs, 12,000/. (Jul) 1482 


MUNICIPALITIES 


—0. P. and Berar Municipalities Act (2 of 
4992), S. 84 (8) — See Civil P, C. (1908), 
$.9 (Apr) 955 
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Munioipalities (contd.) 

—City of Bangalore Municipal Corpora- 
tion Act (69 of 1949), S, 136, Third Pro. 
viso Cl. (e) — Exigibility to advertise. 
ment tax — Necessary conditions — Ex. 
emption from tax under Cl, (e) when 
claimable — Expression fronting" in 
Cl. (e)—Interpretation (Aug) 1646A 


—City of Bombay Munloipal Aat (3 of 
4888), S. 507 — See Houses and Rents-—~ 
Bombay Rents (Hotel and Lodging 
Houses Rates) Control Act (1947), Sec- 
tion 18 (1) Cl. (bhh) {Sep} 1884C 


— Dolhi Municipal Corporation Act (66 of 
1957), Ss. 1 (2) and 507 (a)— Applicability 
-— Notifications under S. 507 (a) dated 
7.1-1960 and under S,1(2) dated 12.4. 
1962 — Effect — S. A, No 187 of 1967, 
dated 24-8-1971 (Delhi), Reversed 
(Jan) 27A 
——S, 92 (1) (b), 95 (1) and 491 — Delhi 
Municipal Corporation Service (Control 
and Appeal) Regulations (1959), Regn. 7 
and Schedule—Assistant Teacher in Cor. 
poration School appointed under Section 
92 (1) (b) by Deputy Commissioner — 
Authority competent to dismiss him 
(Mar) 567A 


S. 95 (1) — See Ibid, S. 92 (1) (b) 

(Mar) 567A 
——5, 491 — Sea Ibid, S. 92 (1) (b) 

(Mar) 567A 
——S, 507.A — See Ibid, S, 1 (2) 

(Jan) 27A 

—Delhi Monicipal Corporation Service 
(Controi and Appeal) Regulation (4959), 
Regn. 7 — See Municipalities — Delhi 
Municipal Corporation Act (1957), Sec. 
tion 92 (1) (b) (Mar) 567A 
—Gujarat Munloipalitios Act (34 of 1964}, 
S. 11—See Ibid, S. 88 (1) (b) (i) (Jan) 82 


——Ss, 38 (1) (b) (i), 11 and 45 — Dis. 
qualification from becoming councillor 
— Power of President under S. 45 — Spl. 
Civil Appla. No. 1223 of 1974, dated 
25..6.1975 (Guj), Reversed (Jan) 82 
——5, 45 — See Ibid, S. 38 {1) (b) (i) 

(Jan) 82 
—Karnataka Municipalities Act (22 of 
4964), S. 124—Trucks loaded with goods, 
merely using State highways passing 
through municipal areas—Goods not un. 
loaded and reloaded at any place within 
municipal area — No liability to pay 
supervision fee (Apr) 878 
—Karnataka Municipalities Taxation 
Rules (1965), R. 26—See Municipalities— 
Karnataka Municipalities Act (1964), 
S. 124 (Apr) 878 
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iuaisipalities (contd.) 
~— Madhya Pradesh Municipal Corporation 
Zet (88 of 1956), S. 3 — See Ibid, S, 147 
(Jul) 1555A 
-——-5, 138 (b) — Fixation of rental value 
JE premises—Relevancy of standard rent 
«uder S. 7 of M P. Accommodation Con. 
Zrol Act—1968 M P W R 819 Reversed 
(Feb) 308 
——§, 144—See Ibid, S. 147 (Jul) 1555A 
——-Ss, 147, 144 and 8 — Levy of house 
dnr- Proceedings started under repealed 
Act — Continuation — Levy for period 
-rier te Act — Validity (July) 15554 
sume, 149 (1) — C, P. C. (1908), S. 115— 
Mecision of District Court in dispute as 
«to liability of any land or building to 
cpasessment — Revision — Forum 
(July) 1555B 
— Punjab Manicipal Act (8 of 19441), Sec- 
tion 341) (b) — Assessment for rating — 
Assessing authorities cannot assess at a 
‘pigher rental value than the "standard 
qent” fixed under Rent Control Legisla- 
em (Feb) 302 
—~-§, 68—See Ibid, S. 67 (Oct) 2134A 
Ss, 67 and 68 — Amendments of 
assessment list—Jurisdiction of Munici- 
-pal Gommittee to amend assessment lists 
:@f previous years — Expression ‘ at any 
sime” in §, 67, meaning of — 1974 Tax 
ZL R 2693 (Delhi), Reversed (Oct) 2184A 
----53, 67 and 68.A (as introduced in 
1974) — Amendment of assessment list— 
“Scope and extent of the power to amend 
-— Distinction between Ss, 67 and 68.A, 
apeinted out (Oct) 21348 
=S, 68-A (as introduced in 1974) —See 
bid, S, 67 (Oct} 2134B 
~-Y. P. Muvicipalities Act (2 of 1916), 
“3s. 134 (1), 300 — Publication of rules — 
*Procedure~ AIR 1976 Ail 484, Reversed 
(May) 1055A 
——-§, 184 (2)— Publication — Procedure 
-~= À I R 1976 All 484, Reversed 
(May) 1055B 


+ mmm §, 135 (2)—See also Ibid, S. 134 (1) 
(May) 10554 
«Section 135 (2) — Notification dated 
‘July 7, 1950, published under $. 800 but, 
vim fact and substance, issued under the 
aguthority of S. 135 (2) — Validity — AIR 
3976 All 484, Reversed (May) 1055C 

amom, 800 — See Ibid, S, 134 (1) 

(May) 1055 





a 


«Maths Act (19 of 1873), S. 4 (a) — See 
rimina] P, ©. (1898), S. 145 (1) 
(Feb) 407 


ra T o E E E 3 


Official Languages Act (19 of 1963), Sec- 
tion 3 (4) — See Constitution of India, 
Art, 344 (Jan) 225 
Office Manval, Vol. II,S.1, Chap. 2 (c), 
R. 18—See Constitution of India, Art. 16 

(Apr) 757 
Orisss Co-operative Societies Rules 1983 

See under Co operative Societies. 


Origsa Co-o,erative Socleties Rules (1968) 
See under Co-operative Societies, 


Orissa Davalopment of Industries, leriga- 
tion, Agricultura, Capital Construction 
and Rasettiement of Displaced Parsons 
(Gand Acquisition) Act (18 of 41948), 
Ss. 2 (c) and 3 (1) — Acquisition of land 
for establishing steel plant and ancillary 
industries at Rourkela, held, was for the 
purpose of ‘Development of Industries’ 

(Jul) 1456A 
——~3. 3 (1) — See Ibid, S. 2 (e) 

(Jul) 1456A 
Oriecsa Freedom of Religion Ast (2 of 
4948), S.1— See Consti.ution of India, 
Art, 25 (L) (Apr) 908B 
Orissa Gram Panchayat Act (4 of 1285) 

See under Panchayats, 


Orista Land Reforms Act (16 ef 1960) 
See under Tenancy Laws. 
Orissa Taxation (on Goods Carried by 
Roads or inland Waterweys) Act (8 of 
4368) — Not unconstitutional 
(Aug) 1886A 
«5, 12 — Appeal — Condonation of 
delay (Aug) 168t B 
Partnership Act (9 of 1983), S, 44 — See 
Companies Act (1956) $.590 (Oct) 2021 
——3,69 — Bar under — Applicability 
(Feb) 386A 
Passport (Entry into India) Act (1920), 
S, 2 — See Penal Code (1860), S. 420 
(May) 1174 
Passports Act (1967), S. 2 (b) — See Penal 
Code (1860), S. 420 (May) 1174 


Patiala and East Punjab States Union Civil 
Services (Punishment and Appeal) Rules 
(1953), R. 4 — see Constitution of India, 
Art. 311 (1) - (June) 1283A 
R. 6 — See Constitution of India, 
Art, 811 (1) (June) 12338A 
Payment of Bonus Act (21 of 1968), S. 31A 
(as inserted by Amending Act 23 of 1976) 
— Applies to all agreements or settlements 
whether entered into before or after 25.9. 
1975 (Feb) 449 
Ponal Code (45 of 1860), S. 21 — See Pre. 
vention of Corruption Act (1947), 5, 5 (2) 

(Aug) 1772A 
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Penal Code (contd.) 
we §, 34— See also 
(1) Ibid, S. 300 (Mar) 710B 
(2) Ibid, S. 302 (Jan) 109A; (Mar) 619B; 
705C; (Apr) 898; (May) 1078C; 1084 
(June) 1319C; (Aug) 1753; 1800, 
1821, (Oct) 2081; 2083 
-—Ss, 34 and 300—A and C suddenly 
emerging out of darkness—C giving axe 
blow on left arm and A giving axe blow 
on abdomen of deceased — Latter injury 
resulting in his death— Held A and C had 
common intention to murder (Feb) 3881D 
~— Ss, 34 and 300 — Common intention 
to kill ceceased — Accused A, Band C 
charged for offence intentionally causing 
death of deceased—On facts held that B 
had no common intention of A and C to 
kill deceased (Feb) 381E 
~ Ss. 84 and 300— Three ont of four ac. 
cused acquitted— Invocation of S, 34 —If 
permissible (Mar) 710C 
——5, 34—Common intention — Proof 
(Nov) 2252B 
——5s, 34, 38-—-Common intention— Vic. 
tim assaulted by three accused — Appli- 
cability of S.38 (Nov) 2252C 
——S, 38—See Ibid, S, 34 (Nov) 2252C 
——S,. 53 — See Constitution of India, 
Art. 186 (Mar) 709 
—— Chap. IV (Gen) (Ss. 76 to 1€6) — See 
Constitution of India, Sch, 7, List 9, 
Entry 54 (Dec) 2279F 
——5§, 83 — Presumption that child be. 
tween the age of ten and fourteen is doli 
incapax —Is rebuttable (Nov) 2286 
—— S, 84—Prisoner sentenced to death — 
Mercy petition rejected by Rashtrapati— 
Supreme Court, if can examine legality of 
sentence on ground of insanity of priso. 
ner (Mar) 608B 
=S, 95—Allegations in complaint of 
petty nature and trivial — No criminal 
proceedings should be taken 
(Dec) 2432A 
~—— Ss, 97, 99 — Private defence of proper- 
cty—Right against trespasser — When not 
¿available evento true owner— Illustration 
(Mar) 619A 
—— S, 99— See Ibid, S, 97 (Mar) 619A 
———S, 108—Offence of abetment— Inten- 
tion to aid the commission of the crime, 
is the gist of the offence of abetment by 
aid (Obiter) (Mar) 666C 
-—— S, ]20A—Criminal conspiracy — In. 
gredient (Dec) 2433A 
S, 120B —See also Prevention of Cor. 
ruption Act (1947), S. 5 (2) (Aug) 17724 
——Ss, 120B, 419, 417 — Criminal cons. 
piracy— Main object cheating by persona. 
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Penal Code (contd.) 
tion — One co-accused not charged with 
ultimate offence — Does not vitiate 


charge under S, 120B (Dec) 2438C 
-——Ss, 120B, 419—Criminal conspiracy 
to cheat by personation — Sanction under 
S, 196A (2) Criminal P, C.— Not necessary 


(Dec) 2433D 
——§. 149 — See also 

(1) Ibid, S.. 300 (3rdly) (Aug) 1756 
(2) Ibid, §, 802 (Aug) 1768; (Oct) 2040: 

(3) Constitution of India, Art, 186 
(Mar) 709 
—Ss. 149, 302 —Murder — Common in. 
tention, Decision of Hombay High Court, 
Reversed (Mar) 672 
~—-S, 161—See Prevention of Corruptiors 
Act (1947), S. 5 (1) (d) (Mar) 666B; 674 
—— Ss, 299 and 300 — Question whether 
offence is murder or culpable homicide 
not amounting to murder — Proper ap- 
proach of the Court (Jan) 45B 


——Ss. 299 (b) and (c) and 800 (2), (8} 
and (4)—Murder and culpable homicide 
not amounting to murder — Points of dis.. 
tinction.— Cri. Appeals Nos. 26 & 27 of 
1969, dated 27-7-1970 {Andh Pra), Reversed 

(Jan) 45C 
-——Ss, 299.300~Eldest son of deceased? 
reacting against inequitable distribution 
of property by father— Held, this provid- 
ed adequate motive for the murder of the- 
father by the son (Feb) 4720 


——-Ss, 299, 300 (8rdly) —Hesitant medical 
opinion about cause of death — Death 
after one month of occurrence — Offence 
held would fall under S, 299 and not 
under S, 300 (Nov) 2287C 


~— Ss, 299, 300 and 302-~Premeditated 
attack —Stab injury on vital part — Only 
injury caused was sufficient to cause 
death according to the doctor — Non- 
examination of doctor held not material 
(Dec) 2802 

——S. 300—See also 

(1) Ibid, S. 34 
(Feb) 381D.E, (Mar} 716C. 
(2) Evidence Act (1872) S,3 

(Jan) 135D; (May) 10785 
==— S, 300 — Recovery of clothes stained 
with human blood from accused — This 
cannot be regarded as conclusive evi. 
dence incriminating accused (Feb) 381G 
——Ss. 800 and 84 — Murderous assault 
by more than one person — Plea of extri. 
cation (Mar) 7108 
—— S. 300 —Murder— Circumstantial evi. 
dence — Sufficiency for conviction—Cri- 
minal Appeal No, 574 of 1969, Dy. 4.8. 
1971 (Raj), Reversed (May) 1068 
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—S,. 300 — Murder — Appreciation of 
evidence — Relationship of the prosecu- 
tion witness with deceased is no ground 
for disbelieving him, Criminal Appeal 
No, 876 of 1978, D/. 29-10.1978 (Punj, & 
Har.), Reversed (May) 1085A 


—S, 300 — Murder — Evidence of eye- 
witnesses amply corroborated by medical 
evidence and other circumstances—Held, 
accused was guilty for causing the murder. 
Criminal Appeal No. 876 of 1978, D/- 
29.10- 1973 (Punj. & Har.), Reversed 

(May) 1085B 
— Ss. 300, 302—Murder—feveral accus- 
ed — Conviction of accused under $. 302 
simpliciter— Legality 
~—-Ss, 300, 302 and 826—Murder—Seve. 
ral accused—Injury caused by C not itself 
fatal—Conviction under S. 302 altered to 
one under S, 326 (Sep) 1998B 


——S, 800—Motive — Value of—Serious 
enmity between parties — Motive for in- 
formant to implicate accused and motive 
for accused to kill informant equally 
balanced — Truth of prosecution case to 
be ascertained from surrounding circum. 
stances (Sep) 2005A 
——S. 300 - Benefit of doubt—When can 
be given to accused (Sep) 2005B 


——S, 300 — Murder — Evidence of wit- 
nesses who are relatives of deceased — 
Eye-witness cannot be disbelieved merely 
because he is the son of deceased 

(Oct) 2096A 
——§, 300, Exception 1— See Ibid, S. 304, 
Part II (Aug) 1801A 
— S, 300 (8rdly)—See also Ibid, S. 299 

(Nov) 2267C 
—Ss. 300 (8rdly), 302 read with 149— 
Severe bodily injuries on the body of de- 
ceased — Injuries not unintentional or 
accidental and sufficient to cause death 
in ordinary course of nature — Held, all 
mecessary elements had been proved to 
bring the case under S. 800 (8rdly) 

(Aug) 1756 

———§, 300 (2), (3) and (4)—See Ibid, S. 299 
(b) and (c) (Jan) 45A 
— Ss, 300,,C1, (3), 302, 304 Part II— 
Accused dealing dharia blows on head of 
K with great torce resulting in fracture 
of skull and ultimately in his death — 
Conclusion of High Court that offence 
fell under S, 804 Part If held not correct 
—Case falls squarely under Cl. 3 of S. 300 
and accused must be held guilty under 
S, 30%. Cri. Appeal No, 863 of 1972 with 
Cri, Appeal No. 40 of 1978, D/. $/10-9. 
1974 (Guj), Partly reversed (Aug) 1768B 


(Sep) 1998A . 


Penal Code (contd,) 
—S,. 802—See also 
(1) Ibid, S. 149 
(2) Ibid, Ss. 299.300 
(3) Ibid, S. 300 
(4) Ibid, S. 300 (8rdly) (Aug) 1756. 
(5) Ibid, S. 800 (3) (Aug) 1768B 
(6) Constitution of India Art. 186 
(Aug} 1817 
(7) Criminal P. C, (1974), S. 235 (2) 
(Apr) 949B, (May) 1066B 
(8) Criminal P, C, (1974), S. 857 (1) (c) 
(Jun) 1323 
(9) Evidence Act (1872), S. 3 
(May) 1066G 
(10) Evidence Act (1872), S. 114 
(Nov) 22524 , 
(11) Supreme Court (Enlargement of 
Criminal Appellate Jurisdiction) 
Act (1970). S. 2 (a) (May) 1059B 
——Ss, 302, 326 and 34—Prosecution not 
establishing beyond reasonable doubt 
that appellant inflicted fatal injury — 
Conviction under S., 302 — Legality. Cri, 
Appeal No. 871 of 1970, D/- 26-5-1971 
(Funj. & Har.), Reversed (Jan) 1094 
——S,. 302—Murder—Sentence—No miti. 
gating circumstances—Sentence of death 
could not be reduced to imprisonment 
for life (Feb) 349C 
——Ss, 302, 326, 824, 328 and 34— Prose- 
cution under — Individual act of main 
accused causing grievous injuries to de- 
ceased— Absence of common intention on 
part of other accused to cause grievous 
hurt— Liability of accused Cri. Appeal 
No. 1909 of 1968, D/. 12.4-1971 (All), 
Partly reversed (Mar) 619B 
— Ss. 802 and 304 — High Court and 
Sessions Court accepting the fact that 
murder was not premeditated assault on 
deceased but arose out of mutual fight — 
Conviction under S. 302 altered to one 
under S. 304 (Mar) 664 
S, 302 — Conviction under, based 
solely on evidence of two eye-witnesses 
—Evidence of same witnesses with regard 
to participation of four other accused re- 
jected — Conviction is illegal (Mar) 673 
— Ss, 392, 304, Part I — Medical evi. 
dence— Appreciation of (Mar) 699 
——S, 802—Murder—Sentence—R and N 
committing murder- N sentenced to life 
imprisonment — Death sentence imposed 
on R - Legality (Mar) 708 
~———~ Ss, 802, 824, 34 — Assault by several. 
persons—Common intention, ILK (1971) 
1 Punj 487, Reversed (Mar) 705C 
S. 802—Conviction under S, 302 r/w 
84— Death sentence commuted to life im. 
prisonment—Validity (Mar) 708 


(Mar) 672 
(Dec) 2808 
(Sep) 1998A,B 
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oS, 302 — Conviction and sentence 
under §, 302 affirmed by High Court—In. 
terference by Supreme Court (Apr) 820 


—~Ss, 802, 326 and 34—A and B assault- 
ing deceased—-B acquitted — A proved to 
be armed with Kirpan and used the same 
in assaulting—Held, A could be convict. 
ed under S. 826 (Apr) 893 
—-5, 302—-Sentence—Death sentence— 
Validity (Apr) 9494 
Ss, 302 and 84 — Murder — Offences 
committed by several accused in further. 
ance of common intention — Conviction 
and sentence (May) 1078C 
—Ss, 302 and 84 — Murder — Accused 
persons assaulted deceased in pursuance 
of their common intention to cause death 
— Conviction altered from one under 
S, 302 to that under §. 302 read with S. 34 

‘ (May) 1084 
= 5, 302——Murder—Sentence — Murder 
not premeditated —Accused sentenced to 
imprisonment for life (May) 1085C 
5, §02—Conviction based on circum. 
stantial evidence — Circumstantial evi. 
dence must forge such a chain as to sup- 
port the sole hypothesis that the accused 
committed the murder (May) 1116 
——§, 302—Murder — Intention to com- 
mit murder—Proof (Jun) 1319A 


—-S, 302—Murder—Punishment — Sen. 
tence of death commuted to one of life 
imprisonment. Criminal Appeal No, 611 
and Confirmation Case 5 of 1975, D/. 
10/18-10.1975 (Bom), Reversed only on 
question of sentence (Jun) 1319B 


——Ss, 302, 825 and 34 — Accused found 
to be present and inciting another accus. 
ed to beat deceased— Accused stated to be 
having a spirit of a saint — Conviction 
and sentence. Criminal Appeal No. 665 
of 1975, D/.10/18.10.1975 (Bom), Reversed 

-~ (Jun) 1819C 
——S§, 302 — Sentence — Death sentence 
must be awarded where there are aggra. 
vating factors (Aug) 1747B 


——S, 302 read with S. 84 — Evidence— 
Evidence of eye.witnesses found totally 
unacceptable — Held presence of motive 
and recovery of blood-stained clothes and 
daharias with the accused were wholly 
insufficient for sustaining charge of 
murder (Aug) 1758 
.— Ss, 302, 308 — Murder — Evidence— 
Proof beyond reasonable doubt —Sentence 
of death (Aug) 1765 
——Ss. $02/149 — Unlawful assembly — 
Common object te commit trespass and 
use feree--Death caused by ene by using 


Penal Code (contd.) 
dharia — Common object if changed— 
Acquittal under Ss, 302/149 held justified 
(Aug 1768A 
~——S, 302 — Sentence — Murder of wife 
under grave stress of abject poverty— 
Death sentence reduced to imprisonment 
for life (Aug) 1777 
——Ss, 302, 34 and 304, Part I1—Medical 
evidence to the effect that injuries on 
deceased were sufficient in ordinary 
course of nature to cause death — S. 304, 
Part Il will not apply—Conviction under 
S. 302/34 held proper (Aug) 1800 
--—Ss, 302 and 84 — Pre.concert — Evi- 
dence as to~Appreciation of, (1978) 75 
Pun L R 608 Partly, Reversed (Aug) 1821 
—— 5. 302—Sentence — Accused convic. 
ted and sentenced to death under S. 302— 
Accused below 18 years of age on date of 
offence — Imposition of death sentence— 
Legality (Aug) 1822 
——S. 302—Sentence — Extreme penalty 
—Under new Cri, P, C. mere absence of 
extenuating circumstances in favour of 
accused is not enough for awarding ex. 
treme penalty (Sep) 2000 
——Ss, 302 and 149 — Conviction under, 
when proper (Oct) 2040 
~-—-5, 302 read with S, 84—Two accused 
making joint attack on deceased causing 
his death — On facts held offence under 
Ss, 302/34 was made out (Oct) 2081 
——Ss, 302, 807 and 84 — Trial Court 
acquitting all accused—Reversal of order 
of acquittal by High Court in respect 
of four accused — Validity. Govt, App, 
No. 2438 of 1971, D/. 18.11-1975 (All), 
Reversed (Oct) 2088 
——S5, 802—Murder— Accused below 18 
years at the time of commission of 
offence — Factor to be considered by 
Court before inflicting death penalty— 
Sentence reduced to that of life imprison. 


ment (Oct) 2094 
—-S, 802—Murder— Sentence — Delay 
in trial (Oct) 2096C 


~—S, 302 —Murder — Death sentence— 
Held, there was no extraneous circum. 
stance to justify lesser sentence 

(Oct) 2096D 
——S, 802 — Sentence — Case of unpro. 
voked dastardly murder by accused of 
his wife and father-in-law — Held that 
this was a fit case for awarding extreme 
penalty of death (Oct) 21024 
— §, 802 -- Sentence — On facts death 
sentence commuted to that of imprison- 
ment for life — (Nov) 2170 
——S, 302 — Sentence — Conviction of 
accused for committing murders of his 
daughter and son-in-law — Conviction 
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found justified — Death sentence, held, 
proper as accused was not an immature 
person (Dec) 2407 
——S, 802—Sentence— Accused convicted 
for murdering entire family of nine per- 
sons and sentenced to death — If merits 
clemency for lesser sentence (Dec) 2423 


— S, 803—See Ibid, S. 802 (Aug) 1765 


——S, 808 — Appellant sentenced in im. 
prisonment for life for murder — Condi. 
tional remission of sentence under S. 401, 
Cri, P, C., (1898)—Appellant ceases to be 
under sentence of imprisonment for life, 
AIR 1965 Punj 156, Overruled; AIR 1939 
Rang 124, Dissented from; Cri. A. No 551 
of 1974 and Ref, Case No. 56/74, D/. 
19.11-1975, Reversed (Jul) 1485 
—5, 804—See Ibid, S. 302 (Mar) 664 
—§, 304, Part I—See also Ibid, S, 302 
(Mar) 699 

—S. 304, Part I — Accused exceeding 
the right of private defence of property 
and causing death — Held, conviction 
under S., 304, Part I was justified 

(Mar) 704A 
———§, 804, Part I — Conviction under — 
Sentence — Mitigating circumstances 


(Mar) 704B 

—S. 304, Part II—See also 
(1) Ibid, S. 300 (8) (Aug) 1718B 
(2) Ibid, S. 302 (Aug) 1800 


~-~ Ss, 304, Part II and 800 Exception I 
~— Provocation — Act of sodomy by G 
accused's son — Accused assaulting G 
resulting in death — Case falls under 
S. 304, Part II (Aug) 1801A 


—-§, 304, Part IL — Accused convicted 
under S, 802 and sentenced to life impri- 
sonment—Murder found to be committed 
during grave provocation — Conviction 
altered to one under S, 804, Part 1i—Sen. 
tence reduced to period the accused was 
already in jail i, e. about 7 years 
(Aug) 1801B 
——S, 304-4 — Conviction under — Sen. 
tence (Apr) 892 
—S, 807—See also Ibid, S, 302 
(Oct) 2088 
—-5. 307 — Sentence — Prosecution of 
accused 14 years after the date of com. 
mission of offence — Sentence of 5 years 
R. I. confirmed by High Court—On appeal 
to Supreme Court reduction of sentence 
to two years R. I. held would meet the 
ends of justice, G., A. No, 295 of 1975, D/- 
15-9.1975 (Guj), Partly reversed on point 
of sentence (Jun) 1338 
——S. 823—See Ibid, S. 802 (Mar) 619B 
— 5, 324 —See Ibid, S, 802 
(Mar) 619B ; 705C 


Penal Code (contd.) 
—5, 325— See 
(1) Ibid, S. 302 (Jun) 1319C 
(2) Constitution of India, Art, 136 
(Mar) 709 
(3) Probation of Offenders Act (1958), 
S.4 (Sep) 1991 
=S, 826—See 


(1) Ibid, S. 800 (Sep) 1998B 
(2) Ibid, S. 302 (Jan) 109A; 
(Mar) 619B; (Apr) 893 
——§, 852—See S, 354 (Aug) 1614 
— Ss, 854 and 352 — Prosecutrix some- 
what exaggerating the story — Benefit 
thereof must go to the accused — Held, it 
was appropriate to alter conviction from 
S. 854 to S. 352 (Aug) 1614 
——S, 876—Rape—Evidence and proof 
(Jun) 1307C 
— S, 395—Evidence and proof — Con- 
viction of two accused under S, 395 set 
aside in appeal—Third accused, however, 
convicted — Appeal — Held that finding _ 
against the accused was inconsistent with 
the findings upon which other accused 
were acquitted. Criminal Appeal No, 811 
of 1969, D/. 11.8.1971 (All), Reversed 
(Apr) 788A 
——S, 405—See Ibid, S. 409 (Aug) 1766 
~~ Ss, 409, 405—Scope — Ingredients of 
offence under — Mere failure or omission 
to return property not sufficient to con- 


stitute offence under (Aug) 1766 
———§, 415—See Ibid, S, 420 (May) 1174 
——S. 417—See 
(D) Ibid, S. 120B (Dec) 2488C 
(2) Ibid, S, 419 (Dec) 2433B 


— S, 419 — See also Ibid, S. 120B 
(Dec) 2433C, D 
—Ss, 419, 417—'Cheating by persona- 
tion” -- Non-mention of specific words 
in recitals of charge—Effect (Dec) 2433B 
— 5, 420 — See also 
(1) Criminal P. C. (1898), 423 
(Aug) 1768 
(2) Criminal P. C. (1974), S. 248 (2) 
(Sep) 1926 
—— Ss, 420 & 415 — ‘Property’, meaning 
of — 'Passports’, whether property 
(May) 1174 


Pepsu Tenancy and Agricultural Lands Act 
(13 of 1955) 
See under Tenancy Laws, 


Posts and Telegraphs Extra Departmental 
Agents (Conduct and Service) Rules (1964) 
—~R. 2 (b) — See Constitution of India, 
Art. 311 ' (Aug) 1677 
Practice and Procedure — Inconsistency 
between earlier two Supreme Court de. 
cisions — Matter placed before Chief 
Justice for directions (Oct) 2121 
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Precedents — See Constitution of India, 
Art, 141 (Dec) 2279A 
———Decision of Co.ordinate Court — 
Binding effect (May) 1177E 


Pravention of Corruption Act (2 of 1947), 
S. 4 (1) — Rebuttal of presumption under 
—~ Burden of proof on accused — Nature 
and extent of (Mar) 666A 
———§. 5 (1) (d) — Receipt of gratification 
as "a motive or reward” within S. 161, 
I. P. C., — Incapacity of government 
servant to show any favour or render any 
service — Effect of — Criminal Appeal 
No, 85 of 1970, dated 27-11.1970 (Delhi), 
Reversed (Mar) 666B 
—5. 5 (1) (d}—Penal Code (1860), S. 161 
— Offence under — Infirmities in pro. 
secution case casting legitimate doubt on 
truth of the prosecution story — Held 
conviction could not be sustained, Cri- 
minal Appeal No. 66 of 1970, D/- 2.12. 
1971 (Punj & Har), Reversed . (Mar) 674 


~ S, 5 (1) (d)—Charge of abuse of posi. 
tion resting on circumstantial evidence— 
Wrong infereace from proved facts and 
misplacing of onus of proof — Convic. 
tion, held, not sustainable. Criminal 
Appeal No. 1405 of 1969, D/ 16-6-1971 
(Bom), Reversed (Apr) 822 
= Ss. 5 (J) (e) and 5 (8) (as amended 
in 1964) — Constitution of India Arti. 
cle 20 (1) — Criminal misconduct — Pos- 
session of disproportionate pecuniary 
resources or property — Effect of amend. 
ment (Oct) 2091 
~S, 5 (2) read with S. 5 (1) (c) — Con. 
viction under — Burden of proof (1976) 1 
Cut W R 510, Reversed (Jan) 170B 


——-Ss. 5 (2) and 6 — Penal Code (1860), 
Sections 120-B and 21 — W. B. Criminal 
Law Amendment (Special Courts) Act (21 
of 1949), Ss. 4 (1) Proviso and 4 (2) and 10 
= Prosecution of ex.public servant and 
outsider — Jurisdiction of Special Court 
— 1974 Cri L J 92 (Cal), Reversed 
(Aug) 1772A 
~S, 5 (3) — Presumption under — Dis. 
proportion between pecuniary resources 
and known sources of income of accused 
— Conditions for raising presumption 
under S. 5 (8)—Criminal Appeal No, 885 of 
1966, D/. 25.8.1971 (Madh Pra), Reversed 
(Apr) 796A 
——S, 6 — See Ibid, S. 5 (2) (Aug) 1772A 
~m, 6 sub.secs. (1) and (2)—Prosecution 
of Superintendent in Defence Service, 
Grade I (B & R) — Held the authority 
competent to accord sanction was C, E, 
Western Command and not the Zonal 
Chief Engineer (Aug) 1793 
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Prevention of Food Adulteration Act (37 
of 1964), S. 2 (i) — “Adulterated ’—Diffe. 
rent clauses of S., 2 (i) are not mutually 
exclusive (Jan) 56C 
——S, 2 (i) (a) and (ix) (c) — See Ibid, 
S. 16 (1), Proviso (i) (Feb) 485A 
—-S, 2 (i) (j) and (l) and S. 16 (1) Proviso— 
Sale of linseed oil which contained 


‘artificial dye — Falls under S, 2 (i) (j) — 


Proviso to S. 16 (1) cannot be invoked 
(Jan) 56A 
——S, 2 (i) (j) — Expression "other than 
that prescribed in respect thereof” — Con. 
struction of (Jan) 56D 
——S, 7 — See Ibid. S. 20 (1) (Apr) 912 
——S. 7 (i) (ii) — See Ibid, S. 16 (1) Pro. 
viso (i) (Feb) 435A 
— Ss, 7 (i) and 16 (1) (a) (i) —Conviction 
under — Can be based on sole testimony 
of Food Inspector (Jan) 56B 
——Ss, 7 (i) and 16 (1) (a) (i) — Probation 
of Offenders Act (1958), S. 3 — Adultera- 
tion is an economic offence prompted by 
prot motive — Benefit of Probation of 
Offenders Act cannot be given to offen. 
ders under Adulteration Act (Jan) 56E 
—Ss. 16 (1), Proviso (i), 7 (i) (ii) and 
2 (i) (a) and 2 (ix) (c)— Charges of selling 
adulterated buffalo milk and also mis- 
branding it as cow milk — Held accused 
could not invoke Proviso (i) to S. 16 (1) 


(Feb) 485A 
—— 5S. 16 (1) Proviso (i)—Power to impose 
sentence less than minimum — Inter. 


ference by appellate Court—~Cvriminal A, 
No. 448 of 1975, D/. 4-11-1976 (Bom), 
Reversed . (May) 177C 
——-S, 16 (1) (a) (1) — See also 

(1) Ibid, S. 7 (1) (Jan) 58B, E 

(2) Ibid, S. 20 (1) (Apr) 912 
——S, 16 (1) Proviso—See Ibid, S, 2 (i) (j) 
and (1) (Jan) 56A 
——S. 17 (1) and (2) — Offence by firm— 
Offence of sale of misbranded article by 
one partner — Absent partner if vicari. 
ously guilty (Feb) 485B 
——S, 20 (1) —Mandatory requirement of 
— Compliance (Apr) 912 


Prevention of Food Adulteration Rules 
(1955), R, 22 — Whether R. 22 is manda. 
tory and non.compliance thereof is fatal 
to prosecution — Conflict of opinion — 
Reference to larger Bench suggested 
(Nov) 2182 
— —R, 23 — Ses Prevention of Food 
Adulteration Act (1954), S. 2 (i) (j) and (1) 
(Jan) 56A 
———R. 29--See Prevention of Food Adul. 
teration Act (1954), S. 2 (i) (j) and (1) 
(Jan) 56A 
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Pravention of Food Adulteration Rules 
(contd.) 

-— Appendix B, Para A-17,04— See Pre. 
vention of Food Adulteration Act (1954), 
S. 2 (i) (j) and (1) (Jan) 56A 
Prisoners Act (3 of 1900), S. 30 — Lunatic 
prisoners — Scope of Section 30 

(Mar) 608A 
Prisons Act (9 of 1894), S. 3 (5) — See 
Criminal P.C, (1974), S. 428 (May) 1096A 
—~—S, 59 (5) — See Criminal P C, (1974), 
S, 428 (May) 1096A 


Probation of Offenders Act (20 of 1958), 
S. 3 — See Prevention of Food Adul- 
teration Act (1954), S. 7 (1) (Jan) 56E 
——5§, 4 — Conviction under Section 325 
Penal Code ~Release of offender on proba. 
tion of good conduct for period of one 
year (Sep) 1991 
——S, 6 — Age given by accused in their 
statement under S, 342 Cri, P. C. has no 
special significance in absence of proper 
plea under the Act Mar) 698 
Provincial Insolvency Act (8 of 1920), 
——Ss, 4 & 53 — Property transferred by 
insolvent before he was declared as 
insolvent —Determination of title to such 
property —S, 4 how far contorlled by 5.53 
—AIR 1974 Raj 36, Revarsed and AIR 
1980 Oudh 314, Overruled (Nov) 2202 
—~—5S, 53 — See Ibid. S. 4 (Nov) 2202 


PROHIBITION 


—Bombay Prohibition Ast (85 of 1949), 
S. 68 (1) (b) — Offence of possession of 
of liquor — Person participating in a 
drinking party if guilty of offence, 17 Guj 
L R 625, Reversed (Feb) 294C 


PUBLIC SAFETY 


—Gonservation of Foreign Exchange and 
Pravention of Smuggling Activities Act 
{54 of 1974), S, 3 — See Constitution of 
India, Art, 226 (May) 1027C 
——S§, 5 — See Constitution of India, 
Art, 226 (May) 1027C 
——3, 12 (6) — See Constitution of India, 
Art, 226 (May) 1027C 


—Conservation of Foreign Exchange and 
Prevention of Smuggling Activities 
(Maharashtra Conditions of Datention) 
Order (1975)—Validity— See Constitution 
of India, Art, 226 (May) 1027C 


—Crimins] Law Amendment Act (46 of 
aly te S. 8 (1)— See Criminal P. C, (1898), 

$87 {2) (Dec) 2437 
Seton and Internal Security of India 
Rules (£971), R. 184 — See Criminal P, C, 
(1974), S. 438 (Feb) 368 
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Publio Safety (contd.) 
—W. B. Criminal Law Amendment (Spe- 
cial Courts) Act (21 of 1949) — S. 4 (1), 
Proviso and (2) — See Prevention of Cor. 
raption Act (1947), S. 5 (2) (Aug) 1772A 
-——§, 4 (1) Proviso — Provisions do not 
attract Art. 14 of Constitution 

(Aug) 1772B 
—_ 10 — See Prevention of Corruption 
Act (1947), S. 5 (2) (Aug) 1772A 


Punjab and Haryana High Court Rules and 
~ Orders 
See under High Court Rules and Orders. 
Punjab Civll Services Rules Vol. 4, R. 3.15 
Lien — Teachers in Junior Vernacular 
Grade working in Senior Vernacular 
Grade— No confirmation in Senior Grade 
—Lien in Junior Grade if retained 
(Jan) 98 
Punjab Customs (Power to Contest) Act 
(2 of 1930), S. 4—See Ibid, S. 7 
(Mar) 640B 
—- Ss. 7, 4—Amendment of S.7 in 1973 
is at retrospective (Mar) 6 10B 
-——S.7 (as amended by Amending Act 
12 of 1973)—Efect — Declaratory decree 
passed earlier enures for benefit of rever- 
sioners — Suit for possession after such 
decree not barred (Aug) 1699 


Punjab Excise Aot (4 of 1944), S. = — 
Cancellation of liquor licence— No show 
cause notice issued — Re.auction — De- 
mand for amount of short fall whether 
liable to be quashed. Civil Writ No. 3057 
of 1970, D/. 23-11-1973 (Punj & Har.) 
and AIR 1978 Punj & Har 62 (FB), Re. 
versed (July) 1550 


Punjab Financial Commissioner’s Office 

(State Services Olass ITI) Rules (1957) — 

re States Reorganisation Act (1956), 
S, 115 (7) (Jans) 1233B 

Punjab General Sales Tax Act (46 of 1956) 
See under Sales Tax. 

Pubjab Genoral Sales Tax Rales (4949) 
See under Sales Tax. 


Panjab Industrial Housing Act (Punjab 
Act 16 of 1956), Ss. 2 (e), 7, 9 and 24 — 
Punjab Industrial Housing Rules (1936), 
R. 4 (8) (as added by Punjab Industrial 
Housing, Chandigarh (First Amendment) 
Rules 1972) — R. 4 (3) is not ultra vires 
S. 2 (e) (June) 1358A 
——S, 7 ~See Ibid, S. 2 (e) (June) 1853A 
~S, 9—See Ibid, S. 2 (e) (fune) 1353A 
——5, 24—See Ibid, S. 2 (e) (June) 1353A 
Punjab Industrial Housing Bules (1956), 
R. 4 (3) — See Punjab Industrial Housing 
Act (1956), S, 2 (e) (June) 1353A 
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Punjab Industrial Housing Rules (contd,) 

——R, 4 (8), Proviso (as added by Punjab 
Iadustria] Housing Chandigarh (First 
Amendment) Rules 1972) — Not retro. 
active in operation (June) 13538 


Punjab Land Reforms Ast (40 of 1973) 
See under Tenancy Laws, 


Panjab Limization (Customs) Act (1 of 
4920). S.5, Schedule, Article 2— Declara- 
tory decree in 1902 — Suit for possession 
in 1945 dismissed in 1951 as premature 
— Subsequent suits for same relief in 
1952 and 1953 -Limitation (Mar) 6404 
——— Sch., Art, 2—See Ibid §.5 i 

(Mar) 640 \ 


Punjab Liquor Licence Rules (1956) — 
R 36 (2) — See Punjab Excise Act (1914), 
S. 36 (July) 1550 
Punjab Munisipal Act (8 of 1914) 

See under Municipalities, 


Punjab Pra amption Act (4 of 1943), S.4— 
Pre.emption action based on S, 4 — Sale 
of land by owner — Finding of lower 
Courts that there was real sale, held, 
was correct (July) 1455 


——5S, 15 (1) (a), CI, fourthly — Suit for: 
possession by non.occupancy tenant 
under vendor of suit agricultural land — 
Plaintiff if and when entitled to pre.empt 
(June) 12064 


Panjab Proe.emption (Repeal) Act (41 of 
4973), S, 3 —Bar to pass decree in suit for 
pre-emption — Bar operates only within 
the territorial limits of the Punjab State 
(Oct) 2090 


Punjab Professions, Trades, Callings and 
Employments Taxation Aot (7 of 1956), 
S. 2 (b)—See Ibid, S. 3 (Aug) 1640A 


——Ss. 8 and 5 read with S, 2 (b)— Inter. 
pretation — Determination of aggregate 
gross income — {ncome outside Punjab 
must be taken into account 1966 Cur L J 
578 (Punj', Reversed (Aug) 1640A 


--— S. 5— See Ibid, $, 3 (Aug) 1640A 
Punjab Re-organization Act (81i of 1968), 
S. 2 (g) —“ Law” — Administrative orders 
are not “law” and hence, were in terms, 
not saved by S, 88 (Mar) 629B 


=-~ S, 83 —Administrative order— Rever. 
sion order of Government servants — 
Communication to Government servants 
concerned — They became effective as 
soon as they were sent out, no matter 
when Government servants actually re- 
ceived them: L. P, A. Nos. 286. 327 ete. 
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Punjab Re-organisation Aot (contd.) 
D/- 21.5.1969 (Punj. & Har.), Rewersed. 
1971 Lab I C 898 (Punj.), Overruled 

(Mar) 629 
——S, 883—Administrative order made byr 
erstwhile State of Punjab continues to be~ 
in force in successor State— L P. A, Nos... 
236, 827 ete. of 1968, D/. 21.5.1989 Pak 
& Har,), Reversed (Mar) 639- 


Punjab Service of Engineers, Glass IR 
P. W.D. (Buildings and Roads Brana) 
Rules (4965) —R. 6 (5) (6) — See Constitn.. 
tion of India, Art. 311 (2) (Maz) 028A. 


Punjab Village Gommon Lands (Regais— 
tion) Act (48 of 4961) 
See under Tenancy Laws. 


Railway Establishment Code, R. 2046 {b} 
— Petitioner appointed as temporary cleri 
on 10.12.1986 —Confirmation in thet posit 
on 1-9 1938 — Benefit of R. 2046 (b) held... 
not available (Feb) 855A. 


Rajasthan Premises (Control of Rent an® 
Eviction) Act (17 of 1950) 
See under Houses and Rents, ° 


Rajasthan Sales Tax Act (29 of 19597 
See under Sales fax. 


Registration Aot (18 of 1908), S. 2 (8} —~ 
See Civil P, C. (1908), Ss, 100.101 
(Aug) 1835. 
——S, 17—See T. P. Act (1882), S. 68 
(Apr) 774. 
——S. 17 (1) (d) — See T. P. Act (1582) 
. 2 (6) (Qct) 21492>- 


Representation of the People Aet (43 of 
4950). S. 23 — See Representation of the 
People Act (48 of 1951), S. 38 
. (Nov) 271 
~——~§, 23 (3) — See Representation of the 
People Act (48 of 1951), S.. 80 
(Nov) 2171 
mS, 27 — See Representation of the 
People Act (1951), S. 100 (1) (d) (iii) 
(Sep) 298s" 
Representation of the People Act (43 of 
4981). S. 2 (1) (a)—See Ibid, S. 100 (1) {d} 
(iii) (Sep) 1882 
——5$s, 30 and 33— Representation of tke 
People Act (1956), S. 23 (8)—Provision of 
S. 23 (8) is mandatory—Inclusion of namng 
in electoral roll after last date for making: 
nomination is illegal (Nov) 21720. 
——-S,. 88 —See also Ibid, S. 80 
(Nov) 3173" 
—— S. 883—Representation of the People 
Act (1950), S. 28 — Inclusion of name in 
electoral roll—It can be carried out 231) 
last date for making nomination — Lash 
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Representation of the Paople Act (1984) 
(contd,)} 
date terminates when the reception of 
nomination is closed (Nov) 2171D 
—~-S, 62—See Ibid, S. 100 (1) (d) (iii) 
(Sep) 1992 

—-~-S, 77 (as amended by Act 40 of 1975) 
— Expenditure before date of nomination 
—Need not be shown in the return — 
Nor could be taken into consideration in 
calculating the total expenses 

(Mar) 682B 
—~-S. 77— Return of election expenses — 
Petrol expenses — Evidence and proof 

(Mar) 682C 


——~-S. 77—Return of election expenses — 
Rent for microphones— Discrepancy 
(Mar) 682D 
——5, 81 — Burden of proof — Petition 
challenging Election on ground of dis- 
qualification as to age — Admission ag to 
age by returned candidate — Shifting of 
onus (Aug) 1724B 
——Ss, 86, 87, and 123 — Election peti. 
tion for setting aside election inter alia 
under S. 123 (7) — Allegation of corrupt 
practice— framing of issue—Procedure 
(Nov) 2171A 
——S, 87—See also Ibid, S. 86 
(Nov) 2171A 
--———§. 87 (2) — Election petition based 
on allegation of corrupt practice —Proof 
of corrupt practice — Alleged corrupt 
practice must be proved beyond reasona. 
ble doubt (Evidence Act (1872), S. 3) 
(Jan) 1 
——S. 97—Recounting of disputed votes 
— Parties agreeing that declaration conse. 
quent on recount would be final — agree. 
ment not illegal (Mar) 681 
——Ss, 100 and 123 —Corrupt practice — 
Election petition alleging corrupt prac. 
tice are proceedings of quasi criminal 
nature (Apr) 813C 
—-5, 100 (1) (d)— See (Representation of 
the People) Conduct of Election Rules 
(1961), R. 42 - (Feb) 286 
——S, 100 (1) (d) (iii) — See also Jammu 
and Kashmir Representation of the People 
Act (1957), S.108 (1) (d) (iii) 
(Jan) 281A 
——Ss, 100 (1) (d) (iii), 2 (1) (a) and 62 — 
Representation of the People Act (1950), 
S. 27—Members ceasing tobe members 
of Kshetra Samitis but wrongly continu- 
ed iu electoral rolls — Participation of 
such members in election — Effect. Ele, 
Petn. No. 11 of i974, D/.. 2-5 1975 (All — 
L. B.), Reversed (Sep) 1992 
—S. 101 — Doctrine of thrown away 
votes—Applicability (Aug) 1724D 


Representation of tha People Act (41954) 
(contd.) 
——S, 116.4 — Appeal under — Interfe.. 
rence by Supreme Court (Mar) 587B 
—~S, 116-A— Election appeal — Appre- 
ciation of evidence by High Court — Inter- 
ference by Supreme Court (Mar) 682E 
—~S.116.A - Costs — While dismissing, 
the appeal, parties directed to bear their 
own costs of the appeal (Mar) 682F 
—~S, 116.A—Appeal — Findings in dis. 
regard of settled principles governing the. 
approach to evidence — Supreme Court 
can come to its own conclusion on the: 


evidence (Apr) 818B 
_—..S, 123—See also 
(1) Ibid, S. 86 (Nov) 2171A 
(2) Ibid, S. 100 (Apr) 818C 


—--S.123—Corrupt practice — Proof as 
to—Testimony of interested witnesses— 
Appreciation—Duty of Court (Jan) IA 
——5. 123_.Charge of corrupt parctice— 
Principles of law to be kept in view by 
the Courts in regard to such charges, 
stated (Jan) 208 
—-S, 123 — Election petition — Allega. 
tion of corrupt practice—Orsl evidence — 
Value of (Mar) 5874 
——<§5, 123—Corrupt practice— Nature of 
proof (Nov) 2171B. 
~S. 123 (2)— Charge of commission of 
corrupt practice —Evidence and proof 
(Jan) 208E 
= S, 123 (2) — Charge of corrupt prac- 
tice — Conspiracy to create violence — 
Allegation by defeated candidate held 
not proved (Jan) 208€: 
——S, 123 (2) — Disturbance at the pol- 
ling station, resulting in police firing, 
injuring persons —Allegation against suc. 
cessful candidate that he was responsible. 
for the disturbance (Jan) 208D 
—~—5, 123 (8) and (8A) — Promotion of 
hatred between different castes or com. 
munity— Evidence and proof 
(Mar) 587C: 
—~S, 127.A__Corrupt practice — Allega. 
tion that successful candidate distributed: 
a leaflet published by Block Congress. 
Committee and copies of weekly paper — 
Evidence in support of corrupt practice: 
held, was neither sufficient nor convince.. 
ing, Ele. Petn, No. 24 of 1972, D/. 28.11.. 
1978 (Madh Pra), Reversed (Apr) 813A 


(Reprasentation of the People} Conduct 
of Election Rules (4964), Rr. 39 (2) (b), 56 
(2) (before Amendment of 1974)— Putting, 
mark on the reverse side of the ballot 
papers — Rejection of such papers was. 
justified — W. P. No, 2851 of 1970 D/. 
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‘(Representation of the People) Conduct 
of Election Rules (contd.) 

10.12.1970 (Andh Pra), AIR 1960 All 66 
-and AIR 1969 Raj 92, Overruled (Jan) 208E 
~—_R, 42—Election petition — Tendered 
ballot papers — When can be taken into 
account, Ele. Petn. No, 2 of 1974 dated 
16.12.1975 (Goa), Reversed on facts 

(Feb) 286 
———R. 56 (2) (before amendment of 1974) 
~-See Ibid, R. 39 (2) (Jan) 208E 
-—-R, 56 (2) Proviso — Returning Officer 
while accepting a ballot paper, even 
though, he does so under the proviso, is 
mot required to record any reasons for 
acceptance (Jan) 208F 


Restrictive trade practicas — See Mono. 
polies and Restrictive Trade Practices 
Act (1969) 
Road Transport Corporations Ast (64 of 
4950), S. 34_.Writ petition— Direction of 
‘High Court to State Government to serve 
notice calling upon petitioner to exercise 
ption — Legality — W, P. No. 1579 of 
1966, D/. 15.12.1967 (Mys), Reversed 
(May) 1112 
Sale of Goods Act (3 of 4930), S. 4 — See 
also Sales Tax — U, P. Sales Tax Act (15 
of 1948), S, 3 (July) 1505 
-—-S. 4 — Contract for manufacture and 
supply of wagons—It is a contract of sale 
and not a work contract (July) 1587 


SALES TAX 


—Andhra Pradesh General Sales Tax Act. 


(6 of 1957), Ss. 2 (1) (n) and (s) and 5 — 
Purchasers of Indian liquors directly 
paying excise duty and countervailing 
duty to excise authorities — If can be in. 
cluded in taxable turnover of manu. 
facturer or owner of bonded warehouse, 
ILR (1976) Andh Pra 899 and 1976 Tax 
-L R 1654 (Andh Pra), Reversed 

(July) 1459C 


—_———5, 5-—See 
(L) Ibid, S. 2 (l) (n) and (s) 
(July) 1459C 
(2) Sales Tax — Central Sales Tax Act 
(1956), S. 5 (Jan) 247 
—— Sch, 3 Item 1—See Sales Tax — Cen- 
tral Sales Tax Act (1956), S.5 (Jan) 247 


—Bengal Finance (Sales Tax) Hot (6 of ' 


4944), Sch. I Items (6) — Green Ginger is 
exempt from tax—Expression ‘vegetable’ 
—Meaning (Aug) 1638 
—Bombay Sales Tax Act (54 of 1959), 
S, 2 (28) — Contract to manufacture and 
supply bricks made out of earth excavated 
from Government land — Whether a sale 
-or works contract, (1972) 29 STC 419 
(Guj), Reversed (Jan) 197 
——Ss, 18 and 19 (8)—Dissolved firm can 
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Sales Tax—Bombay Sales Tax Act (contd.) 
be assessed to Sales Tax in respect of its 
pre.dissolution transactions, AIR 1971 
Mad 155, Overruled (Jun) 1860 
——S, 19 (3)—See Ibid, S. 18 (Jun) 1360 
———S, 37 (1) (as applicable to Gujarat 
State)—See Constitution of India, Sch. 7, 
List 2, Entry 54 (Dec) 2279F 
——S, 46 (2) — See Constitution of India, 
Sch, 7, List 2, Entry 54 (Dec) 2279F 


—C. P. and Borar Sales Tax Act (21 of 
4947), S. 2 (g) Explanation II (as substi- 
tuted by the Amending Act of 1949) — 
Effect of unconstitutionality of the sub- 
stituted explanation (Apr) 879B 


—Central Sales Tax Act (74 of 1956), 
S. 3 (a) — Company having various 
branches— Bombay branch merely acting 


. as intermediary between Bombay buyer 


and Madras factory —Goods despatched 
F.O.R. Madras to Bombay at buyer’s risk 
—Sale held was liable to tax under S, 3 
(a) (Jaa) 19 
——5.5 — Andhra Pradesh General Sales 
Tax Act (6 of 1957), 5.5 and Schedule 8, 
Item 1— Liability to pay Sales Tax—Last 
purchaser within the State—'Sale in the 
course of export’ — Test to determine — 
Tax Revn, Cases Nos, 5-10 of 1973, D/. 
26-2 1974 (Andh Pra), Reversed; AIR 1971 
S C 2277 held no longer goed law in view 
of AIR 1975 S G 1564 (Jan) 247 


-—S. 5 (1) — Sale whether took place in 
course of export (Sep) 2008 


——S, 15 (b) (Prior to its amendment by 
1972 Act) — Inter-State trade — Sale of 
declared goods and payment of tax under 
Central Act by dealer — Sales Tax levied 
under State Act — Repayment — Person 
entitled to, Tax Case No, 898 of 1970 
(Revn. No. 260 of 1970) Decided in Nov. 
1970 (Mad), Reversed; (1970) 25S T C 104 
(Mad), Overruled (Mar) 518A 


—Karnataka Sales Tax Act (85 of 4987), 
S. 12A—See Ibid, S. 21 (8) (Apr) 870 


~——-Ss, 21 (3) and 12-A—Revision —Limi. 
tation — Reassessment under S, 12.A — 
Starting point for computation of limita- 
tion. W. P. Nos. 2042 and 2065 of 1970 
D/- 9.12.1970 (Mys), Reversed (Apr) 870 


—Koerala General Sales Tax Act (45 of 
4963}, S. 17 (3)—Applicability of S, 17 (3) 
— Condition precedent — Best judgment 
assessment— Principles of natural justice, 
if attracted — Refusal of S. T. O, to sum. 
mon wholesale dealers for cross-examina. 
tion— Assessment orders, if vitiated _ 
(Aug) 1627 
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Sales Tax (contd.) 

— Kerala General Sales Tax Rules (4963), 
——R, 15— See Sales Tax— Kerala General 
Sales Tax Act (1968), S. 17 (8) (Aug) 1627 


—Madhya Pradesh General Sales Tax Act 
{2 of 1959), S. 2 (g) — See Ibid, S. 2 (t) 
(Mar) 687A 


——S, 2 (n)—See also Ibid, S. 2 (t) 
(Mar) 687A 


——S, 2 (n)—Contract of work and labour 
and contract for sale—Distinction-——Pho- 
tographer in preparing and supplying to 
the customer prints of photos undertakes 
a contract of work and labour and does 
not enter into a sale transaction 

(Aug) 1642 


———S, 2 (0)—See Ibid, S. 2 (t) (Mar) 687A 


—-—Ss. 2 (t), 2 (0), 2 (n) and 2 (g)—Lease 
‘deed by Government permitting lessee to 
xemove timber from Government forest 
— Construction — Held there was "sale” 
of timber (Mar) 687A 


S, 6—Liability—Imposition—Consi- 
derations. Appeal No. 278-111 of 1962, D/. 
22.9.1970 (Board of Revenue M. P.), Re- 
Versed (Feb) 298A 


—Madhya Pradesh General Sales Tax 
Rules (18959), Rr. Ll ‘to 14 — Service of 
notice— Mode of— Partner of assessee firm 
declining to accept notices of pending 
recovery proceedings — Notice by affixa- 
tion is notinvalid (Aug) 1652 





——R.12—See Ibid, R.11 (Aug) 1652 
-—R. 18—See Ibid, R. 11 (Aug) 1652 
——R.14—See Ibid, R.11 (Aug) 1652 


— Punjab General Sales Tax Act (46 of 
4948), Ss. 5 (2) (a) (ii) and 7 (1) — Punjab 
General Sales Tax Rules, 1949, Rr. 5 and 
26 (before amendment) — Requirement of 
"has been registered and possesses” in 
S, 7 (1)— When can be said to be satisfied 
— Deduction under Ss, 5\(2) (a) (ii) when 
permissible (Jun) 1339 


——S, 7 (1)—See Ibid, S. 5 (2) (a) (ti) 
(Jun) 1889 


——S, 1l — Returns filed by assessee— 
Issue of notice under S, 11 (2) and assess- 
ment under S, 11 (8) — Period of limita. 
tion of 5 years held not applicable. (1958) 
9 S T C 654 (Bom) (FB) and AIR 1964 
Punj 1 (FB), Overruled (Mar) 540 


S, 11A—See also Ibid, S. 22 (8) 
(Oct) 2120 





Sales Tax — Punjab General Sales Tax 
Act (contd.) 

——Ss. l1A and 2] — Reassessment of 
turnover which has escaped assessment— 
Reassessment in pursuance of directions 
given by Commissioner under S. 21 — 
Limitation of three years applies 

(Oct) 2101 


——S, 21—See Ibid, S. 11-A (Oct) 2101 


——Ss, 22 (8) and 11A — Reference of 
question to High Court—Answer in favour 
of assessee Appeal to Supreme Court — 
Some lacunain record — Supplementary 
statement called (Oct) 2120 


— Punjab General Sales Tax Rules (1949), 
R. 5 — See Sales Tax — Punjab General 
Sales Tax Act (1948), S., 5 (2) (a) (ii) 

(Jun) 1339 


~——R. 26—See Sales Tax — Punjab Gene. 
ral Sales Tax Act (1948), S. 5 (2) (a) (ii) 
(Jun) 1839 


—Rajasthan Sales Tax Act (29 of 1984), 
S. 2 (0) — See Sale of Goods Act (1930), 
S. 4 (Jul) 1537 


——Sch, Entry 18 — Rayon tyre cord fa- 
bric, if textile fabric so as to fall under 
Entry 18 (Oct) 2086A 


—Tamil Nadu General Sales Tax Act (1 of 
(4959), S. 4—See Sales Tax—Central Sales 
Tax Act (1956), S.15 (b) (Prior te its 
amendment by 1972) . (Mar) 518 


~———Second Schedule, Items 7 (a) and 7 (b) 
— Validity — Item 7 (a) does not cover 
inter.State sales— Item 7 (b) not violative 
of Art. 304 (a) of Constitution (Mar) 548 


—Tamil Nadu General Sales Tax Rules 
(1989), R. 23—-See Sales Tax—Central Sales 
Tax Act (1956), S. 15 (b) (Mar) 518 


— U. P. Sales Tax Act (45 of 1948), 
S. 8 — Work contract or contract for 
sale of goods — Determination of— Tests 
—Held that the contract in present case 
was work contract and transaction was 
not exigible to tax. 1976 Tax L R 1426 
(All), Reversed (Jul) 1505 


—S. 3A — Notification No, ST.3124 X. 
1012 (4) 1964, D/. 1-7.1966 Sch, Item No. 2 
— Expression “paper other than hand 
paper” —. Carbon paper is not covered by 
expression (Jan) 182A 


—~§, 3A — Notification No. ST.1788/ 
X-1012.1963, D/. 1-6.1968 — Sch. Entry 
"typewriters and parts thereof’ — ‘'Type. 
writer ribbons” do not come within the 
expression and cannot be taxed there. 
under (Jan) 182B 
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Sales Tax— U, P, Sales Tax Aot (contd,). 
--—§, 3A — Notification No, S £-13868/X- 
1045/1960 dated 5.4.1981—Item No; 18 — 
Sanitary fittings—Interpretation of 

(May) 1182A 
~-——Ss. 7,11, 81 (as inserted in 1968) — 
Case pending on file of Judge (Revisions) 
for order under S$, 11 (6) — 5, 81 inserted 
by Act (3 of 1968) — Effect. Civ. Mise. 
W. No. 973 of 1989, D/. 11.2.1970 (All), 
Reversed (Mar) 513 
——5.7— Best judgment assessment — 
Authority must make an intelligent well. 
grounded estimate rather than launch 
upon pure surmises (Aug) 1788 


S. 8 (LA)—Assessee whether liable to 
pay interest on amount due as sales tax— 
Civil Mise. Writ No, 1249 of 1970, D/. 
18.5.1970 (All), Reversed (Mar) 533A 


-—-—~S. 8 (9) (added by Act 3 of 1971)— 
Tax reduced in appeal or revision—Fresh 
notice of demand—Necessity— Civil Misc, 
Writ No, 1249 of 1970, D/. 18.5.1970 (All), 
Reversed (Mar) 588B 


——§, 10 (8B) — Limitation Act (1968), 
S, 12 (2} — Limitation of one year under 
S. 10 (3.B)—Computation— Copy suppli. 
ed to dealer, lost—Even then, time spent 
for obtaining copy of order to be exclud. 
ed (Mar) 528A 
=S, 11—See Ibid, S. 7 (Mar) 518 
—— S, 31 (as inserted in 1965)—See Ibid, 
8.7 (Mar) 518 





Sick Textile Undertakings (Nationalisa- 
tion) Act (87 of 1274), Ss. 8 (1) and 4 (2)— 
Word “Incumbrances” if includes Noti- 
fications under Land Acquisition Act so 
as to render them inoperative upon vest. 
ing of land in Central Government 
(Jul) 1566 
——S, 4 (2)—See Ibid, S. (1) (Jul) 1566 
Slum Areas (Improvement and Clearance) 
Act (86 of 1956), S. 19 — See Houses and 
Rents — Delhi Rent Control Act (1956). 
S, 14-A (Feb) 265 
——Ss, 19 (1) (a), 37.A— Building in slum 
area — Ejectment decree passed against 
tenants under Delhi and Ajmer Rent 
Control Act — Judgment. debtors are ten- 
ants within S, 19 (1) (Apr) 789B 
——5, 37-A—See Ibid, S, 19 (1) (a) 
(Apr) 789B 
——S, 89—See Houses and Rents — Delhi 
Rent Control Act (1956), S. 14.4 
(Feb) 265 
Specific Reliet Aot (4 of 4877), S. 42 — 
Constitution of India, Art, 811 — Suit for 
declaration by civil servants that their 


Specific Relief Act (1877) (contd.) 

dismissal from service was illegal and 
they continued to be in service and were 
entitled to full pay — Grant of relief — 
Discretion of Court (March) 747C 


Specific Relief Act (47 of 1963), S. 12 (2)— 
See bid, S. 20 (Jul) 1514 
——Ss, 20 and 12 (2)—-Contract of sale of 
agricultural land pending consolidation 
proceeding—Suit for specific performance 
after consolidation proceedings were 
closed— Decree if can be granted 

(Jul) 1514 
a 87 — See Civil P. C, (1908), O. 39, 


(Mar} 615C 
STAMP DUTY 


— Stamp Act (2 of 1899), S, 4 (1), Sch. I, 
Art. 40 (b) and (c)— Principal or Collate. 
ral Security—True meaning of instrument 
must be ascertained (Feb) 500A 
——Sch. I, Art. 40 (b) and (c)— See Ibid, 
5. 4 (1) (Feb) 508 


RE se 


States Reorganisation Act (87 of 1956), 
S. 88 (a), (b) and (c) — Applicability — 
Declaration that order of removal from 
service was illegal — Departmental en- 
quiry held at H in erstwhile C. P. and 
Berar Province — Order for removal pas. 
sed at N forming part of State of Maha. 
rashtra after reorganisation—Liability is 
of principal successor State (Jul) 1466A 


——§, 115 — Preparation of final Inte. 
gration List — Person is required to be 
given an opportunity to object to pro- 
visional list. Writ Petn. No, 440 of 1965, 
D/. 14.6.1967 (Mys.), Reversed (Jan) 161 
3, 115 — Provisional list made by 
State Government challenged before Cen- 
tral Government —Representation rejected 
—No question of giving further opportu. 
nity while finalising inter-State seniority 
list arises (Sep) 1866 
—-—S, 115 (7) Proviso — Central Govern. 
ment Memorandum D/. 11.5.1957 consti. 
tutes previous approval of Cental Govern. 
ment within the proviso — Judgment of 
Mysore High Court Reversed (Mar) 718 
——Ss, 115 (7) and 116 — Expressions 
“conditions of service’ in S, 115 (7) and 
“competent authority” in S. 116 (2), 
interpretation of (Mar) 747A 
——S, 115 (7) — “Previous approval” — 
Provision does not contemplate subse. 
quent ratification, 1966 Cur L J 963 
(Punj), Reversed (Jun) 12838 
—~S, 116 — See Ibid, S, 115 (7) 

(Mar) 7474 
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Sussession Act (39 of 1925), S. 63 — See 
Evidence Act (1872), S. 68 (Jan) 63B 
-—S. 63—Ezecution of will—Burden on 
propounder—Circumstances sarrounding 
execution shrouded with suspicion — 
Satisfactory evidence essential (jan) 63A 
~—-S. 63—~Will— Execution of, shrouded 
in suspicion — Evidence led by propoun. 
der of will— Appreciation. AIR 1975 Punj 
377, Reversed (Jan) 74A 
——S. 63 — Will — Proof — Nature and 
standard of evidence required (Jan) 74B 
——S. 70—Will—Revocation (Jan) 74C 
Supreme Court Rules (4966), O. 40, R. 1 — 
Review — Sentence of death — Review 
petition dismissed (May) 1095 
——Ors, 40 and 47—~Review of Judgment 
~—Ground for review (Tan) 69 
——0, 47 —See Ibid, O. 40 (Jan) 69 
Supreme Court (Enlargement of Criminal 
Appellate Jurisdiction) Aat (28 of 1970), S. 2 
—See Constitution of India, Art, 134(1}(c) 
(Nov) 2267B 

-—5, 2 (a) — See also Criminal P, C, 
{1898), S, 417 (1) (Nov) 22874 
———S, 2 (a) — Appeal under, against con. 
vicfion for murder — Appreciation of 
evidence by Supreme Court (May) 1039B 
-—S, 2 {a)— Accused charged for murder 
— Acquittal — High Court reversing ac. 
quittal and sentencing accused to life 
imprisonment —Interference by Supreme 
Court (May) 11648 


Tamil Nadu Agriculturists Relief Act (4 
of 4938) 
See under Debt Laws 


Tamil Nadu Cultivating Tenants Protection 
Act (25 of 4955) 
See under Tenancy Laws 
Tamil Nadu General Sales Tax Act (4 of 
1989) 
See under Sales Tax 
T. N. Ganeral Sales Tax Rules (1959) 
See under Sales Tax 
Tamil Nadu Hindu Religious Endow. 
ments Ast (2 of 1927), Ss. 2 & 8 (b) — Act 
if applicable to Jain religious endow. 
ments (Sep) 1848A 
-—— Ss. 2, 9 (11) & (12) and 84 (1) (a)— As 
amended by Act 10 of 1956 —Manjunatha 
temple at Dharmasthal, Puttur is nota 
‘Hindu religious endowment’ within S. 2 
or an endowment within $.9(11) anda 
*temple’ within S. 9 (12) (Sep) 1848B 
~~, 3 (b)—See Ibid, S.2 (Sep) 1848A 
una S, 9 (11) and (12)—See Ibid, S. 2 
(Sep) 1848B 
5, 84 (1) (a)—See Ibid, S. 2 
(Sep) 1848B 


Tamil Nadu Hindu Religious and Charit. 
able Endowments Aot (19 of 1954), S. 6 (17) 
— Temple whether sectional or public — 
Public freely admitted to temple — Not 
sufficient to infer dedication to the public, 
(1966) 1 Mys L J 519, Reversed 

(May) 1192 


Tamil Nadu Motor Vehicles Rules (4940), 
R. 155.A (3) (D) (i) — See Motor Vehicles 
Act (1939), S.68 (as amended by T. N.. 
Act (1974)) (Apr) 842B 


Tariff Act (32 of 1934), Item No, 89—See 


(1) Constitution of India, Art, 186 
(Mar) 597B 
(2) Evidence Act (1872), S. 115 


(Mar) 597C 
——Item No. 82 (8) (a)—-See Constitution 
of India, Art, 136 (Mar) 597B 


Telegraph Aot (48 of 1885), S. 16 (8) — See 
Limitation Act (1968), Art. 137 (Feb) 282 


TENANCY LAWS 


— Borar Regulation of Agricultural Lease 
Jot (24 of 1951), S.9.A — Sea Tenancy 
Laws — Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region) Act (1958), 
S. 36 (June) 1246 
— Bihar Land Reforms Act (80 of 1850), 


5. 2 (k) ~See Ibid, S. 6 (1) (Jan) 5C 
-—~-S. 3 —See Ibid, S. 6 (1) (Jan) 5C 
———S. 4—See Ibid, S. 6 (1) (fan) 5C 
5. 6 —See 

(1) Ibid, 8. 85 (Jan) 58 


(2) Civil P. C, (1908), O, 20, R, 12 
(Sep) 1870 
——~Ss, 6 (1), 2 (k), 8 and 4 — "Khas pos- 
session’, meaning of — Disputed land in 
Possession of trespasser — Suit by pro- 
prietor for declaration of title and for 
possession—Maintainability (Jan) 5C 


———§s, 35 and 6 — Suit for declaration of 
title and for possession — Civil Court's 
jurisdiction held not barred (Jan) 5B 


-~Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), S. 32-F (1) (a), Proviso— 
Protection under proviso is not available 
when the separation of widow or minor 
is restricted to agricultural lands 
(April) 894 
veme§, 68—See Contract Act (1872), 5, 58 
(May) 1019 
-——5. 76 — Grounds for revision by Re. 
venue Tribunal— “Error of law” 
(Aug) 1712G 
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Tenanay Laws (contd.) 
—RBombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 1958), 
Ss, 36, 88 and 100 (2) — Berar Regulation 
of Agricultural Leases Act (24 of 1951), 
S.9A — Order under S,9.A terminating 
lease — Landlord directed to apply for 
possession on 81.8-1956 — Tenant con- 
tinuing in possession thereafter — Lega. 
lity (June) 1246 
———§, 38 —See Ibid, 5. 36 (June) 1246 
=S, 100 (2) — See Ibid, 5. 36 
` (June) 1246 
—Bombay Tenancy and Agricultural 
Lands: Rules (1956), R, 36 — See Contract 
Act (1872), S. 56 (May) 1019 


—E, P. Holdings (Consolidation and Pera- 
vention of Fragmentation) Act (50 of 
4948), S. 2 (bb) (iii)—See Ibid, S, 18 (c) 
(Sep) 2001 
~—-Ss, 18 (c) and 2 (bb) (iii) — Reserva. 
ticn of land for link road to other villages 
and also to Tehsil Headquarters, held was 
for common purpose within S. 18 (c) 
(Sep) 2001 
~—S, 42 — Proviso — Applicability — 
Condition precedent (July) 1494 


—Kerala Land Reforms Act (1 of 1964), 
Ss. 83 and 85—Prohibition against ceiling 
area and of surrender are to be deter- 
mined with reference to position as on 
notified date. Civil Revn. Peta. No, 734 
of 1974, D/- 10-10.1974 (Ker), Reversed 


(Feb) 311 
——S, 85—See Ibid, S. 83 (Feb) 811 


—M. P. Coiling on Agricultural Holdings 
Act (20 of 1960), S.9 — Interpretation — 
Company owing sugar cane factory — 
—Held, it was bound to make a return in 
terms of S, 9 (Oct) 2080 


— Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act (27 of 1964) (as amended 
by Mah. Acts. 21 of 1975, 47 of 1975 and 
2 of 1976)— Constitutionality— Protected 
by Art. 31B of Constitution — Not viola- 
tive of second proviso to Art, 31A.(1) 
(April) 915A 
— Orissa Land Reforms Act (46 of 1960) 
(Prior to amendment by Act 29 of 1976), 
Ss. 44, 58 and 59—QOrder of appellate 
authority under S. 44 (2)—Revision against, 
is maintainable notwithstanding finality 
attached to it (May) 1194 
S. 58—See Ibid, S. 44 (May) 1194 
——S§, 59-—See Ibid, S. 44 (May) 1194 


—Pepsu Tenancy and Agricultural Lands 
Ast (43 of 1958). S.7 — See Punjab Pre. 
emption Act (1913), $, 15 {1} (a) clause 
fourthly (June) 12064 





Tenancy Laws — Pepsu Tenancy and Agri- 
cultural Lands Act (contd,) 

-—S. 7A — Termination of tenancy — 
Grounds — See Punjab Pre.emption Act 
(1913), S. 15 (1) (a) el. fourthly 

(Jane) 12064 
—Punjab Land Reforms Act (40 of 1973), 
Ss. 3 (10), 3 (4), 4 (1), (2} and (4)—~Consti- 
tutionality, AIR 1974 Punj 162 (FB), Re 


versed (Apr) 915G 
ome, 4 (1), (2) and (4)—See Ibid, S, 5 (10) 
4) (Apr) 915G 


—-Panjab Village Common Lands (Regula. 
tion) Act (48 of 1964), Section 2 (g) Pro. 
viso Cl, (iv) — Exclusion of land from 
*Shamlat deh” —Conditions essential 
(May) 1003. 


—~Tamil Nadu Cultivating Tenants Protes- 
tion Act (25 of 1955), Ss, 2 (aa) and 2-A — 
Protection conferred upon cultivating. 
tenants —Not limited to persons who were 
cultivating tenants in 1955 (fan) 244G 


——S, 2 (e) — Landlord — Successive. 
holder, who is entitled to evict or realise 
rent, also included (Jan) 244B 


——5, 2A — See Ibid, S. 2 (aa) 

(fan) 244C 
——S, 3 — Rights of cultivating tenant of 
life estate holder — Not governed by per. 
sonal or general law but by the provi. 
sions of the Act, S.A. No. 468 of 1375, 
D/. 29.1-1976 (Mad), Reversed (Jan) 244A 


—U. P. Consolidation of Holdings Act (5 
of 1954), S. 30 — See Specific Relief Act 
(1968), S. 20 (July) 1514 


——S, 30—Interpretation — Order of con- 
solidation allotting new plots for earlier 
plots in respect of which agreement for- 
sale had been executed—Agreement whe- 
ther rendered void under S. 56, Contract 
Act. S, A, No. 179 of 1975, D/. 18-8.1975- 
(All), Reversed; 1972 All L J 549, Over- 
ruled (June) 1226 


—U. P. Imposition of Ceiling on Land 
Holdings Act (4 of 1964), 5. 5 (6) (as 
amended by 18 of 1978 and 2 of 1975) — 
Constitutionality, 1975 All W C 606, Re.. 
Yərssd (Apr) 915Ẹ 


—U, P, Zamindari Abolition and Land Re.. 
forms Act (4 of 1951), S. 3 (14) — ‘Land’, 
meaning of (Nov) 2196D. 


———Ss, 6 (a) (i) and 18 (1) (a)— Execution. 
against intermediary can proceed only 
against compensation awarded to inter.. 
mediary—It cannot proceed against trees, 
1969 AH W R (HC), 610, Reversed 

(July) 1552 
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Tenancy Laws — U. P. Zamindari Aboli. 
tion and Land Reforms Act (contd.) 
——S, 18 (1) (a)—See Ibid, S. 6 (a) (i) 
(July) 1552 
—S, 19 — Sirdari right — Held that S 
fulfilled all requisite conditions and be. 
came Sirdar of land on date of vesting 
(Nov) 2196C 
——Ss, 212 and 212A (1) —No evidence to 
show that the land in question was custo. 
mary pasture land or customary common 
pasture land — Ejectment of person in 
possession illegal (Nov) 2198A 


——S, 212A (1)—See also Ibid, S, 212 
(Nov) 2196A 
——S. 212A (1) and (7) — Order of eject. 
ment under S. 212A (1) is not final — Suit 
under S, 212A (7) to establish the right 
claimed can be filed against such order 
(Nov) 2196B 
—— S. 240H —Nature of proceedings under 
compensation proceedings under Chap. 
IX-A (Jan) 94B 


Tort — Vicarious liability —- See Motor 
Vehicles Act (1939), S. 110B (Aug) 1785B 
Trade and Merchandise Marks Act (43 of 
4958), Chap. 10 (General) — See Criminal 
P. C. (1898), S. 439 (Aug) 1621 


Transfer of Property Act (4 of 1882), 5.3 
— See Ibid, S. 54 (Oct) 2149C 


——S, 6 (a)—See Hindu Law —Co.widows 

(Feb) 394 
—-S, 8 — Deed — Construction—~Docu. 
ment described as otti — Whether a lease 
or a mortgage (fan) 105 


——S, 41 — Transaction, whether ‘'be. 
nami” — Determination — Onus of proof 
—(1968) 70 Pun L R (D) 71 Reversed on 
facts (Feb) 409A 


—-S, 53 — A, purchasing house in name 
of his son B —A in arrears of income.tax 
—Jncorporation of company during re. 
covery proceedings —Company dominat- 
ed by B—Sale of house by B to company 
—Held it was sham transaction. (1968) 
70 Pun L R(D) 71, Reversed (Feb) 409 


——S, 53.A—See also Contract Act (1872), 
S. 55 (May) 1005A 
——-§,53-A — Acts of part performance 
under the section—Operation of —Princi. 
ple, F. A. No. 420 of 1978, D/. 15.10.1969 
Bom), Reversed (July) 1517D 


--—5s, 53A and 105 — Decree for eviction 
—Revision by tenant—Revision disposed 
of by High Court in terms of compromise 
petition — Compromise not registered — 
Effect — Right of tenant (Dec) 2425 


T, P. Act (contd,) 
. 54 — See also 
(1) Ibid. S, 69 (Apr) 774 
(2) Tenancy Laws—U. P. Consolidation 
of Holdings Act (1954), S. 80 
(June) 1226: 
————Ss, 54 and 8 — General Clauses Act 
(1897), S. 3 (26) — Transaction of sale of 
right to catch and carry away fish—Regis- 
tered instrument necessary (Oct) 2149C 


——S, 55 (1) (d) — See Tenancy Laws — 
U. P. Consolidation of Holdings Act 
(1954), S. 30 (June) 1226 


amS, 60 — See also Ibid, S. 69 


(Apr) 774 
——S, 60 — Clog on redemption — Mort- 
gage by conditional sale — Condition 


seeking to take away the right of redemp- 
tion held was a clog on the right of re- 
demption (Jan) 242 


~————~Ss, 69, 60, 54 — Conferment of power: 
on mortgagee to sell without intervention 
of Court —Mortgagee in selling property, 
if acts as agent of mortgagor, ILR (1987): 
3 Mad 161, Overruled (Apr) 774 


——S, 76 (a} — Position of lessees struck 
by S. 76 (a) (Jan) 244D- 
——S, 105 — See Ibid, S, 53A (Dec) 2425 
——§, 106 — Monthly tenancy — Notice. 
to quit — Validity. S. A. No. 98 of 1965, 
D/.. 11-4.1968 (Assam & Nagaland), Re. 
versed (May) 1120 
S. 107 — Registration Act (1908), 
Ss, 2 (6) and 17 (1) (d) — Lease of fishery 
~~Registration if necessary (Oct) 2149D. 


———§, 109 Proviso—Transferee to collect 
arrears of rent due under compromise 
decree — Transferee entitled to arrears of 
rent due before transfer (Jan) 129C 


U. P. Consolidation of Holdings Act (5 of“ 


4984) 
See under Tenancy Laws. 


U. P. Imposition of Ceiling on Land Hold.. 
ings Aot (4 of 1961) 
See under Tenancy Laws, 


U. P. Intermediate Education Act (2 of- 
4924) 
See under Education, 


U. P. Gand Acquisition (Rehabilitation of ` 
Refugeas) Act (26 of 1948), S. 7 (1) — See 
also Constitution of India Art. 226 

(Mar) 660A 
——S, 7 (1) ~-Notification under not stat- 
ing that State Government had decided to 
acquire land in dispute — Absence of 
word ‘decided’, whether fatal to its vali- 
dity (Mar) 6608- 


S, 
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U. B. Levy Sugar Peico Equalisation 
Fund Act (34 of 1976), S. 3 — Excess reali. 
sations of amounts in pursuance of in. 
terim orders — Interim orders coming to 
end — Liability to pay interest on excess 
realisations (Oct) 2041 


4G, P. Municipalities Act (2 of 4946) 
See under Municipalities, 


U. P. Sales Tax Act (i5 of 1948) 
See under Sales Tax. 


3, P. (Temporary) Control of Rent and 
“Eviction Act (3 of 1947) 


See under Houses and Rents. 


U. P. Urban Buildings (Redulstions of 
Letting, Rent and Eviction) Aat (43 of 
4972) 

See under Houses and Rents. 


0, P. Urban Buildings (Regulation of Let. 
ting Rent and Eviction) Rules (1973) 
See under Houses and Rents. 


U, P. Zamiodari Abolition and Land Re. 
forms Act (4 of 1951) 
See under Tenancy Laws, 


Varanageya Sanskrit Vishwa Vidyalaya 
Eadhiniyam (38 of 1958) 
See under Education. 


"W. B. Criminal Law Amendment (Spesial 
Courts) Act (21 of 1949) 


See under Public Safety. 


Wealth Tax Act (27 of 1957), S. 2 (e) (i)— 
Expression “agricultural land” — Mean- 
‘ing of. AIR 1969 A P 345 (FB), Reversed 
and AIR 1944 Mad 401, Overruled 

(Jan) 113A 


——S, 2 (m) — Debt owed by assessee — 
‘Certain amount set apart by assessee for 
tax liability less the amount of last instal- 
ment of advance tax is a “debt” owed 
by assessee. Matter No. 199 of 1961, 
‘D/. 18.12.1964 (Cal), Reversed (Apr) 784 


——Ss, 8,21 — Scope and applicability 
Assessment on a trustee — Cannot be 
made de hors S. 21 — Method of assess. 
ment (Oct) 21034 


-—5. 7 (1)—Lease hold property—Asses- 
‘see lessee covenanting to pay 56% of un. 
earned increase in value of land to lessor 
—Valuation of asset (Aug) 1657 


~——=§, 7 (2) —- Valuation on the basis of 
balance sheet — Depreciable assets — 
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Wealth Tax Act (contd,) 

Wealth Tax Matter No. 21 of 1982, Di. 
29-1.1965 (Cal), Reversed : (1970) 78 ITR 
485 (Cal), Overruled (Jan) 142 
—S. 21 — See Ibid. 8.3 (Oct) 2103A 
——S, 21 (1) & (4) — Applicability — To 
be determined as on the relevant valua- 
tion date (Oct) 2108C 
——S, 21 (4) — "Where the shares of the 
beneficiaries are indeterminate or un. 
known” ~— Meaning of (Oct) 2108B 
—S, 27 — See Ibid, $.29 (jan) 118C 
——S, 27 (3) — Question of law — On 
application for reference:of two questions 
High Court directing Tribunal to refer one 
question -—- Supreme Court, on appeal 
directed Tribunal to refer other question 
also (June) 1216 
——Ss, 29, 27—Appeal to Supreme Court 
— Wide meaning given by High Court to 


expression ‘agricultural land? — Case 
remanded by Supreme Court to Tribunal 
(Jan) 113G 


Will _. Execution of -- See Succession 
Act (1925), S. 63 (Jan) 74A 
——Revocation of — See Succession Act 
(1925), S. 70 (Jan) 74C 
Words and Phrases — “Act” — See Civil 
P. C. (1908), S. 80 (Jan) 148 
—— Conditions of service — See States 
Reorganization Act 1956, Ss. 115 (7) & 116 
(Mar) 747 (Para 6} (Pt A) 
— Expression “Agricultural land’— See 
Wealth-tax Act (1957), S. 2 (e) (i) 


(Jan) LISA 

——-Forfeiture — See Constitution of 
India, Sch. 7, List 2 Entry 54 

(Dec) 2279F 

eye — See Minimum Wages 

Act (1948), S. (Jan) 90 


— Law — ening — See Constitution 
of India, Art. 12 (May) 965D 

—'‘Manufacture” — Mere giving of a 
new name to product (Apr) 879C 


——" Paper” — See Sales Tax — U, P. 
Sales Tax Act (15 of 1948), S, 3A 
(Jan) 132A 
——" Request” — See Co.operative Socie. 
ties — Andh-Pra Co.operative Societies 
Act (1964), S. 77 (Dec} 2818C 
—"Typewriter ribbon"”—See Sales Tax 
—U. P, Sales Tax Act (1948), S, 3A 
(Jan) 132B 
——"“Vegetable”— See Sales Tax —Bengal 
Finance {Sales Tar) Act (1941), Sch. L, 
Item (b) (Aug) 1638 


1977 Sunder Dass v. 


AIR 1977 SUPREME COURT 1201 
(From: Punjab)" 


P. N. BHAGWATI AND S. 
MURTAZA FAZAL ALI, JJ. 


Sunder Dass, Appellant v. Ram 
Parkash, Respondent, 

Civil Appeal No. 2006 of 1968, 
D/- 24-2-1977. 

Civil P, C. (1908), See. 47 — 


Executability of decree — Duty of 
Executing Court — Decree in favour 
of A for eviction of B — Addition of 
Proviso in Section 3 of Delhi Rent 
Control Act with retrospective effect 
— Decree, if rendered null and void 
by virtue of Section 50 of the Act — 
(Delhi Rent Control Act (1958), Sec- 
tions 50, 3 Proviso (as amend in 
1963)). 


An executing court cannot go be- 
hind the decree nor can it question 
its legality or correctness. But there 
is one exception to this general rule 
and that is that where the decree 
sought to be executed is a nullity 
for lack of inherent jurisdiction in 
the court passing it, its invalidity can 
be set up in an execution proceeding. 
The executing court can, therefore, 
entertain an objection that the de- 
cree is a nullity and can refuse to 
execute the decree, By doing so, the 
executing court would not incur the 
reproach that it is going behind the 
decree, because the decree being null 
and void, there would really be no 
decree at all. AIR 1954 SC 340 and 
AIR 1962 SC 199, Foll. (Para 3) 


The premises in the present case 
were vested in the Government 
under S. 12 of the Displaced Persons 
(Compensation & Rehabilitation) Act, 
1954. They were sold by public auc- 
tion to A and though full purchase 
price was paid by A and the sale 
was confirmed in his favour and pos- 
session was also handed over to him, 
the certificate of sale was, for some 
inexplicable reason, not issued in his 
favour, The trial Court, in civil suit 
by A for eviction of his tenant B 
therefore, took the view, and this 
view was affirmed by the Additional 
District Judge as well as the High 


*(Ex, Second Appeal No. 158-D of 


1964, D/- 26-11-1964—{Punj.)). 
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“Court, that A did not become 
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the 
owner of the premises and they con- 
tinued to belong to the Government 
and for this reason, it was held that 
the Delhi Rent Control Act, 1958 did 
not apply to the premises and the 
Civil Court had jurisdiction to enter- 
tain the suit for eviction. It was also 
found that though the certificate of 
sale was not issued in A’s favour, A 
was competent to let out the premi- 
ses and the letting of the premises by 
him in favour of B was lawful and 
since the tenancy of B was validly 
terminated by A by giving notice to 
quit, A was entitled to a decree for 
eviction against the respondent. But 
Section 3 of the Delhi Rent Control 
Act was amended with retrospective 
effect by addition of proviso thereto 
and in proceeding for execution of 
the decree the 


question was 
whether such addition of the 
proviso had the effect of rendering 


the decree for eviction null and void. 


Held that since the proviso was 
introduced with retrospective effect, 
it must be deemed to be part of Sec- 
tion 3 since the time, the Delhi Rent 
Control Act, 1958 was enacted. There- 
fore, by virtue of the said Proviso, 
the provisions of the Delhi Rent Con- 
trol Act, 195% were applicable to the 
tenancy of B for the premises 
though belonging to the Government, 
were lawfully let out by A to B and 
the condition of -the proviso was 
satisfied Hence, the Civil Court had 
no inherent jurisdiction to entertain 
the suit (vide Section 50 of the Act) 
and the decree for eviction was a 
nullity, Exe, Sec. App. No, 158-D of 
1964, D/- 26-11-1964 (Punj), Affirm- 
ed. (Paras 5 to 7) 


Cases Referred: Chronological Paras 


ATR 1962 SC 199 = (1962) 2 SCR 
747 3 

AIR 1958 SC 289 ‘1 

ATR 1954 SC 340 = (1955) 1 ia 
117 


1952 AC 109 = (1951) 2 All ER 
587 5 
Mr. Bishan Narain, Sr, Advocate, 
(Mr. D. N. Mishra, Advocate with 
him), for Appellant; Mr. V, S. Desai, 
Sr. Advocate, (M/s, B. P, Singh and 


A, K. Srivastava, Advocates with 
him), for Respondent. 


1202 S.C. [Pr. 1] 


Judgment of the Court was 
livered by 


P, N. BHAGWATI, J.:— This ap- 
peal by certificate raises a short hut 
interesting question of law relating 
to the interpretation and effect of 
the proviso to Section 3 of the Delhi 
Rent Control Act, 1958. The dispute 
in this appeal relates to a shop situate 
on the ground floor of a building 
bearing Municipal No, 624-36 (Old) 
530-35 (New) situate in Sadar Bazar, 
Delhi. The building was an evacee 
property and it was acquired by the 
Central Government under Section 12 
of the Displaced Persons (Compensa- 
tion and Rehabilitation) Act, 1954 and 
formed part of the compensation 
pool. It was sold by public auction 
and the appellant being the highest 
bidder was accepted as the auction 
purchaser by the managing officer on 
5th September, 1955, It does not ap- 
pear from the record as to when the 


de- 


appellant paid the full purchase 
price to the managing officer but 
presumably he did so before 23rd 


September, 1955 when the sale was 
confirmed in his fayour by the mana- 
ging officer. The sale certificate was 
not issued in favour of the appellant 
for a considerable time and we are 
told that even until now it has not 
been issued but possession of the 
building was handed over to the ap- 
pellant on 30th August, 1956 and a 
letter dated 3rd September, 1956 was 
addressed by the managing officer to 
the respondent intimating to him 
that since possession of the building 
had been handed over to the appel- 
lant, the respondent should pay rent 
to the appellant and otherwise deal 
directly with him with effect from 
30th August, 1956. This letter was 
addressed to the respondent, because 
at that time the respondent was in 
possession of one other shop in the 
same building as a tenant and pur- 
suant to this letter, he attorned 
tenancy in respect of that shop to 
the appellant, On Ist September, 
1956, the appellant let out the shop 
in dispute (hereinafter referred to as 
the premises) to the respondent and 
the latter continued in possession of 
the premises as a monthly tenant. 
However, on 10th August, 1959 the 
appellant gave a notice to quit ter- 


minating the tenancy of the respon- 
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dent and calling upon him to hand 
over vacant possession of the premi- 
ses by the mid-night of 31st August, 
1959. The respondent declined to 
comply with the requisition contained 
in the notice and hence the appel- 
lant filed a suit in the Court of the 
Senior Subordinate Judge, Delhi on 
15th September, 1959 for recovery of 
possession of the premises from the 
respondent, There was also a claim 
made in the suit for recovery of ar- 
rears of rent but this claim is no 
longer material and we need not 
dwell on it. The respondent resisted 
the claim for eviction inter alia on 
the ground that the certificate of sale 
not having been issued in favour of 
the appellant, he was not the owner 
of the premises and hence he was 
not legally competent to let out the 
premises to the respondent nor was 
he entitled to recover possession of 


the premises from the respondent. 
The respondent also disputed the 
jurisdiction of the court on the 


ground that the Delhi Rent Control 
Act, 1958 which had come into force 
on 9th February, 1959 was applic- 
able to the tenancy of the premises 
and by reason of Section 50 of that 
Act, the civi! court had no jurisdic- 
tion to entertain the suit. The trial 
Court took the view, on a reading of 
the decision of this Court in M/s. 
Bombay Salt and Chemical Indus- 
tries v, L. J. Johnson, AIR 1958 SC 
289 that since the certificate of sale 
was not issued in favour of the ap- 
pellant, he had not become the 
owner of the premises and the pre- 
mises continued to belong to the 
Government and by reason of Section 
3 which provided that ‘Nothing in 
this Act shali apply to any premises 
belonging to the Government”, the 
Delhi Rent Control Act. 1958 was 
not applicable to the tenancy in res- 
pect of the premises and the civil 
court had jurisdiction to entertain 
the suit. The trial Court also held 
that since the full purchase price 
had been paid by the appellant and 
possession of the premises had been 
handed over by the managing officer 
to the appellant on 30th August, 


1956, the appellant was legally com- 
petent to let out the premises to 
‘the respondent and the premises hav- 
ing been lawfully let out by the ap- 
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pellant to the respondent, there was 
relationship of landlord and tenant 
between the parties and since 
the tenancy was validly _ter- 
minated by the appellant . by giving 
notice to quit in accordance with the 


provisions of Section 106 of the 
Transfer of Property Act, the ap- 
pellant was entitled to recover pos- 


session of the premises from the res- 
pondent, A decree for eviction was 


accordingly passed by the trial 
Court in favour of the appellant. 


The respondent preferred an appeal 


but the appeal was dismiss- 
ed by the Additional District 
Judge, Delhi on substantial- 


ly the same view as that taken by 
the trial Court. This was followed 
by a second appeal to the High 
Court but that appeal also met with 
the same fate and the decree for 
eviction became final between the 
parties. 


2. Now, before the decree for 
eviction could be executed, an 
amendment was made in Section 3 of 
the Delhi Rent Control Act, 1958 
which is very material, We shall im- 
mediately refer to this amendment, 
but before we do so, it would be 
convenient to advert to a few rele- 
vant provisions of the Delhi Rent 
Control Act, 1958. This Act came 
into force with effect from 9th Febru- 
ary, 1959 and it was intended to pro- 


vide inter alia for control of rents 
and evictions, Section 14, sub-sec- 
tion (1) granted protection to the 


tenant against eviction by providing 
that notwithstanding anything con- 
tained in any other law or contract, 
no order or decree for recovery of 
possession of any premises shall be 
made by any court or Controller in 
favour of the landlord againsb a 
tenant, but the proviso to this sub- 
section laid down certain grounds on 
which the Controller could, on an 
application made to him in the pre- 
scribed manner, make an order for 
recovery of possession of the premi- 
ses. Since the jurisdiction to make 
an order for recovery of possession 
of premises on one or more of the 
specified grounds was given to the 
Controller under Section 14, sub-sec- 
tion (1), Sec. 50 ousted the jurisdic- 
tion of the civil court by declaring 
that, save as otherwise expressly 
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provided in the Act, no civil court 
shall entertain any suit or proceeding 
in so far as it relates inter alia to 
eviction of any tenant from any pre- 
mises to which the Act applies or to 
any other matter which the Con- 
troller is empowered by or under 
the Act to decide, If, therefore, the 


-premises in the present case were 


premises to which the Act applied, 
the civil court would have no juris- 
diction to entertain the suit filed by 
the appellant for recovery of posses- 
sion of the premises from the respon- 
dent. But Section 3, as it stood prior 
to its amendment, by Act 4 of 1963, 
provided that nothing in the Act 
shall apply to any premises belong- 
ing to the Government. The view 
taken by the trial Court and af- 
firmed by the Additional District 
Judge and the High Court was that 
since the certificate of sale was not 
issued in favour of the appellant, 
the premises continued to belong to 
the Government and on this view, 
fhe Act clearly did not apply to the 
premises and neither Section 14, sub- 
section (1) nor Section 50 being ap- 
plicable, the civil court continued to 
have jurisdiction to entertain the 
suit, This was the reason why the 
decree for eviction was passed by 
the trial Court against the respondent 
and it was affirmed by the Addi- 
tional District Judge and the High 
Court, But by the time the decree 
for eviction came to be executed, the 
following proviso was added in Sec- 
tion 3 by Act 4 of 1963 with retro- 
spective effect: 


“Provided that where any pre- 
mises belonging to Government have 
been or are lawfully let by any per- 
son by virtue of an agreement with 
the Government or otherwise, then, 
notwithstanding any judgment, de- 
cree or order of any court or other 
authority, the provisions of this Act 
shall apply te such tenancy.” 


The effect of the addition of the 
proviso with retrospective effect was 
as if the proviso had always been 
there right from the time when the 
Act was enacted. Therefore, when 
an application was filed by the ap- 
pellant for execution of the decree 
for eviction against the respondent 
on 3lst August, 1963, an objection 
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was raised on behalf of the respon- 
dent that by reason of the retro- 
spective introduction of the proviso 
in Section 3, the decree for eviction 
was rendered null and void 
as a decree passed by a 
court without jurisdiction and hence 
it was not executable against the 


respondent, This objection was nega- - 


tived by the executing court on the 
ground that that was not an objec- 
tion which could be entertained in 
execution and the executing court 
must proceed to execute the decree 
which had become final between the 
parties. The respondent preferred an 
appeal but the first appellate court 
took the view that, on the facts of 
the case, the proviso to Section 3 
was not attracted and hence the de- 
cree for eviction could not be said to 
be one passed by a court without 
jurisdiction and on this view, it vp- 
held the order of the executing 
court and rejected the appeal. This 
led to the filing of a further appeal 
and in this appeal the High Court 
held that since the certificate of sale 
was not issued in favour of the ap- 
pellant, the building continued to be- 
long to the Government but the ap- 
pellant having paid the full purchase 
price of the building and the sale of 
the building in favour of the appel- 
lant having been confirmed and nos- 
session having been handed over to 
him in pursuance of the sale, the 
appellant was legally competent to 
let out the premises to the respon- 
dent and the letting of the premises 


by the appellant in favour of the 
respondent on Ist September, 1956 
was lawful and hence the condition 


for the applicability of the proviso to 
Section 3 was satisfied, and since 
the proviso was introduced in Section 
3 with retrospective effect, it must 
be held that the Act was applicable 
to the premises at the date of the 
institution of the suit and consequ- 
ently the civil court had no juris- 
diction to entertain the suit and in 
that view, the decree for eviction 
was a nullity. The High Court ac- 
cordingly allowed the appeal and 
held that the decree for eviction be- 
ing null and void could not. be exe- 
cuted against the respondent. This 
view taken by the High Court is 
challenged in the present appeal 
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preferred by special leave obtained 
from this Court. 


3. Now, the law is well settie- 
ed that an executing court cannot go 
behind the decree nor can it ques- 
tion its legality or correctness, But 
there is one exception to this gene- 
ral rule and that is that where the 
decree sought to be executed is a 
nullity for lack of inherent jurisdic- 
tion in the court passing it, its inva- 
lidity can be set up in an execution 
proceeding. Where there is lack of 
inherent jurisdiction, it goes to the 
root of the competence of the court 
to try the case and a decree which 
is a nullity is void and can be de- 
clared to be void by any court in 
which it is presented, Its nullity can 
be set up whenever and wherever it 
is sought to be enforced or relied 
upon and even at the stage of exe- 
cution or even in collateral proceed- 
ings, The executing court can, 
therefore, entertain an objection that 
the decree is a nullity and can re- 
fuse to execute the decree. By doing 
so, the executing court would 
not incur the reproach that it is go- 
ing behind the decree, because the 
decree being null and void, there 
would really be no decree at all. 
Vide Kiran Singh v. Chaman Pas- 
wan, (1955) 1 SCR 117 = (ATR 1954 
SC 340) and Hiralal Patni v, Kali 
Nath, (1962) 2 SCR 747 = (AIR 
1962 SC 199}. It is, therefore, obvi- 
ous that in the present case, it was 
competent to the executing court to 
examine whether the decree for 
eviction was a nullity on the ground 
that the civil court had no inherent 
jurisdiction to entertain the suit in 
which the decree for eviction was 
passed, If the decree for eviction 
was a nullity, the executing court 
could declare it to be such and de- 
cline to execute it against the res- 
pondent, 


. The position which obtained 
when the suit for eviction was insti- 
tuted by the appellant against the 
respondent was that Section 3, as it 
stood prior to its amendment 
by Act 4 of 1963, was in force and 
that excluded the applicability of the 
Delhi Rent Control Act, 1958 to pre- 
mises belonging to the Government. 
The premises in the presenh case 
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were vested in the Government 
under Section 12 of the Displaced 
Persons (Compensation & Rehabilita- 
tion) Act, 1954 and they were sold 
by public auction to the appellant and 
though full purchase price was paid 
by the appellant and the sale was 
confirmed in his favour and posses- 
sion was also handed over to him, 
the certificate of sale was, for some 
inexplicable reason, not issued in his 
favour. The trial Court, therefore, 
took the view, and this view was 
affirmed by the Additional District 
Judge as well as the High Court, 
that the appellant did not become 
the owner of the premises and they 


continued to belong to the Govern- 
ment and for this reason, it was 
held that the Delhi Rent Control 


Act, 1958 did not apply to the pre- 
mises and the civil court had juris- 
diction to entertain the suit for 
eviction. The trial Court also found, 
and this finding too was accepted by 
the Additional District Judge as well 
as the High Court, that though the 
certificate of sale was not issued in 
his favour, the appellant was compe- 
tent to let out the premises and the 
letting of the premises by him in fa- 
vour of the respondent on ist Sep- 
tember, 1956 was lawful and since 
the tenancy of the respondent was 
validly terminated by the appellant 
by giving notice to quit, the apel- 
lant was entitled to a decree for 
eviction against the respondent. But, 
as pointed out above, Section 3 was 
amended with retrospective effect 
by the introduction of the proviso 
and the question is whether the in- 
troduction of the proviso with retro- 
spective effect had the effect of ren- 
dering the decree for eviction null 
and void. 


5. Since the proviso was in- 
troduced with retrospective effect, it 
must be deemed to be part of Sec. 3 
since the time that the Delhi Rent 
Control Act, 1958 was enacted. It 
was pointed out by Lord Asquith of 
Bishopstone in East End Dwellings 
Co, Ltd. v. Finsbury Borough Coun- 
cil, 1952 AC 109 (132) in a passage 
which has become classical by rea- 
son of its felicity of language that 
“if you are bidden to treat an imagi- 
nary state of affairs as real you must 
surely, unless prohibited from doing 
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so, also imagine as real the consequ- 
ences and incidents which, if the pu- 
tative state of affairs had in fact 
existed, must inevitably have flowed 
from or accompanied it. One of those 
in this case is emancipation from the 
1939 level of rents. The statute says 
that you must imagine a certain 
state of affairs; it does not say that 
having done so, you must cause or 
permit your imagination to boggle 
when it comes to the inevitable co- 


rollaries of that state of affairs.” 
The proviso must, therefore, for all 
legal purposes, be deemed to have 


been included in Section 3 as from 
the date of enactment of the Delhi 
Rent Control Act, 1958, If that be 
the true position, then obviously it 
must be held that the provisions of 
the Delhi Rent Control Act, 1958 
were applicable to the tenacy of the 
respondent, for the premises though 
belonging to the Government, were 
lawfully let out by the appellant to 
the respondent and the condition of 
the proviso was satisfied. That was 
the position which, by reason of the 
legal fiction -brought about by the 
retrosvective introduction of the pro- 
viso in Section 3, must be held to 
have prevailed at the date of the 
institution of the suit and the provi- 
sions of the Delhi Rent Control Act, 
1958 being applicable, it must be 
concluded that the civil court had 
no inherent jurisdiction to entertain 
the suit (vide Section 50) and the 
decree for eviction was a nullity. 
Prima facie, it may appear some- 
what strange that a decree for evic- 
tion which was good and valid when 


it was made should be treated as 
null and void by virtue of the re- 
trospective introduction of the pro- 


viso in Section 3, But such a result 
is necessarily involved in the legal 
fiction created by the retrospective 
operation of the proviso, If, as a re- 
sult of the said fiction, we must read 
the proviso as forming part of Sec- 
tion 3 as from the date of enact- 
ment of the Delhi Rent Control Act, 
1958, the conclusion is inescapable 
that the civil court had no inherent 
jurisdiction to entertain the suit and 


the trial Court as well as the Addi- 


tional District Judge and the High 
Court were in error in exercising 
jurisdiction in relation to the suit! 
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when their jurisdiction was clearly 
excluded by Section 50. 
6. The appellant, however, 


urged that the introduction of the 
proviso in Section 3 should not be 
given greater retrospective operation 
than necessary and it should not be 
so construed as to affect decrees for 
eviction which had already become 
final between the parties. Now, it is 
true, and that is a settled principle of 
construction, that the court ought not 
to give a larger retrospective ope- 
ration to a statutory provision than 
what can plainly be seen to have 
been meant by the legislature. This 
rule of interpretation is hallowed by 
time and sanctified by decisions, 
though we are not at all sure whe- 
ther it should have validity in the 
context of changed social norms and 
values. But even so, we do not see 
how the retrospective introduction of 
the proviso in Section 3 can be con- 
strued so as to leave unimpaired a 
decree for eviction already passed, 
when the question arises in execu- 
tion whether it is a nullity, The lo- 
gical and inevitable consequence of 
the introduction of the proviso in 
Section 3 with retrospective effect 
would be to read the proviso as if it 
were part of the section at the date 
when the Delhi Rent Control Act, 
1958 was enacted and the legal fic- 
tion created by the retrospective ope- 
ration must be carried to its logical 
extent and all the consequences and 
incidents must be worked out as if 
the proviso formed part of the sec- 
tion right from the beginning, This 
would clearly render the decree for 
leviction a nullity and since in exe- 
cution proceeding, an objection as to 
nullity of a decree can always be 
raised and the executing court can 
examine whether the decree is a 
nullity. the principle of finality of 
the decree cannot be invoked by the 
appellant to avoid the consequences 
and incidents flowing from the re- 
trospective introduction of the pro- 
viso in Section 3. Moreover, the 
words “notwithstanding any judg- 
ment, decree or order of any court 
or other authority” in the proviso 
make it clear and leave no doubt 
that the legislature intended that the 
finality of “judgment, decree or 
order of any court or other autho- 
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rity” should not stand in the way of 
giving full effect to the retrospec- 
tive introduction of the proviso in 
Section 3 and applying the provi- 
sions of the Delhi Rent Control Act, 
1958 in cases falling within the əro- 
viso, 


7. We are, therefore, of the 
view that the High Court was right 
in taking the view that by reason 
of the introduction of the proviso in 
Section 3 with retrospective effect, 
the decree for eviction was a nullity 
and the executing court was justi- 
fied in declining to execute it against 
the respondent. 


8. We accordingly dismiss the 
appeal with costs throughout, but 
order and direct the respondent to 
pay to the appellant all the arrears 
of rent in respect of the premises 
which remain to be paid by him to 
the appellant in the following instal- 
ments: Rs, 2,000/- on or before 30th 
April, 1977; and out of the balance, 
a further sum of Rs, 2,000/- within 
three months thereafter and the ba- 
lance, if any, by 31st October, 1977. 
The respondent through his counsel 
undertakes to make payment of the 
arrears in the manner aforesaid, 

Appeal dismissed. 
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Munshi and others, Appellants v. 
Richpal and others, Respondents, 

Civil Appeal No, 2054 of 1969, 
D/- 17-2-1977. 

(A) Punjab Pre-emption Act (1 
of 1913), Section 15 (1) (a) el, fourth- 
ly— Suit for possession by non-oc- 
cupancy tenant under vendor of suit 
agricultural land on basis of prefer- 
ential right of pre-emption — Plam- 
tiff if and when entitled to pre- 
empt — (Pepsu Tenancy and Agri- 
cultural Lands Act (13 of 1955), Sec- 
tions 7 and 7A — ‘Termination of 


“(Second Appeal No. 983 of 1969, 
D/- 5-8-1969—(Punj. & Har.)). 
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tenancy —— Grounds — Order or de- 
cree for eviction essential), 


In view of the provisions of Sec- 
tions 7 and 7A of the Pepsu Ten- 
ancy and Agricultural Lands Act, 
1955 and the decision of the Sup- 
reme Court in AIR 1975 SC 1869 an 
order or decree directing eviction of 
a tenant is necessary to be obtained 
to bring about a determination of the 
tenancy. A fortiori, a person who 
has been in possession of land with 
the right to possess it continues to 
hold the land and to be a tenant m 
spite of having been wrongfully put 
out of possession especially if he has 
initiated proceedings for recovery of 
possession, As in the instant case, it 
has been concurrently found by all 
the courts below that the plaintiff- 
pre-emptor was a tenant of the suit 
land on the_date of sale and it nas 
not been alleged much less proved 
that his tenancy was thereafter de- 
termined or terminated on any of 
the grounds set out in Sections 7 and 
7A of the Pepsu Tenancy and Agri- 
cultural Lands Act, 1955 and he had 
admittedly applied to the Tahsildar 
for restoration of his possession, he 
cannot but be deemed to be a ten- 
ant of the suit land on the date of 


the sale as well as on all other 
material dates and thus fully quali- 
fied and entitled to pre-empt the 
land. (Para 4) 


(B) Constitution of India, Article 
136 — New point — Point which 
was neither raised in the written 
statement filed by the appellant in 
the trial Court nor in the grounds of 
appeal filed by him in the three lo- 
wer Courts cannot be canvassed bhe- 
fore the Supreme Court for the first 
time in appeal by special leave, 

(Para 3) 
Cases Referred: Chronological Paras 


AIR 1975 SC 1869 = (1975) 2 ay 
318 


1 
AIR 1971 SC 369 = (1971) 2 ee 


640 
AIR 1970 SC 1019 = (1971) 1 SCR 
298 3 
Mr. V. C. Mahajan, Sr. Advo- 
eate, (Mrs. Urmila Kapoor & Miss 
Kamlesh Bansal, Advocates with 


him), for Appellants; M/s. Ch, Ram 
Sarup & R, A, Gupta, Advocates, for 
Respondent No. 1. 
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The Judgment of the Court was 
delivered by 


JASWANT SINGH, J.:— This ap- 
peal by Special leave which is 
directed against the judgment and 
order dated September 24, 1969, of 
the High Court of Punjab and Har- 
yana at Chandigarh, passed in R. S. A. 
No, 983 of 1969 arises in the follow- 
ing circumstances. 


2. Bhawani Dass, respondent 
No. 2 herein, who owned  agricultu- 
ral land measuring 50 kanals and 6 
marlas comprised in Khewat No. 223, 
Khatauni Ne. 467-468, situate in vil- 
lage Kohlawas, Tehsil Dadri, Dis- 
trict Mohindergarh, sold the same to 
Munshi, Dina and Rani Dutt, appel- 
lants before us, in lieu of Rupees 
10,000/- by means of registered sale 
deed (Exh, D-1) dated October 37, 
1966. Alleging thathe held as a 
non-occupancy tenant under Bhawani 
Dass the aforementioned land on the 
date of its sale to theappellants and 
had continued to do so and as such 
had a preferential right of its pur- 
chase under clause Fourthly of Sec- 
tion 15 (1) (a) of the Punjab Pre- 
emption Act, 1913 (Punjab Act 1 of 
1913) which still applies to the State 
of Haryana, Richpal, respondent No. 1 
herein, brought a suit on October 17, 
1967 for possession of the said land 
by pre-emption, in the Court of the 


Sub-Judge, Charkhi Dadri, The suit 
was resisted by the appellants con- 
tending inter alia that the plaintiff- 


respondent was neither a non-oecu- 
pancy tenant of the land in question 
under Bhawani Dass, vendor, nor 
was he in possession of the land 
either on the day of the aforesaid 
sale or on the day of the institution 
of the suit, After settling the neces- 
sary issues and recording the evi- 
dence adduced by the parties, the 
trial Court sy its judgment dated 
February 1, 1969, decreed the suit in 
favour of the plaintiff-pre-emptor on 
payment of Rs, 10,000/- (the conside- 
ration of the aforesaid sale) plus 
Rs, 727/- (the costs incurred by the 
vendees-appellants on the stamps, re- 
gistration fee etc.) holding that he 
had been a tenant-at-will under the 
vendor from Kharif, 1957 to Rabi, 
1968: that he was forcibly dispossess- 
ed after the sale: that wrongful evic- 
tion of a tenant could be of no con- 
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sequence in the eye of Jaw; that the 
plaintiff-pre-emptor continued to held 
his rights as a tenant, including the 
right to immediate possession and 
cultivation of the land notwithstand- 
ing his wrongful ouster therefrom by 
the vendees, who could not be al- 
lowed to take advantage of their 
own wrongs and that the former 
must be deemed to continue in le- 
gal possession of the land which 
was comprised in his tenancy under 
the vendor on the date of the sale 
right vpto the date of the suit und 
the date of the decree of the trial 
Court in his favour. The trial Court 
further held that ‘a tenant’s eviction 
can only be had under Sections 7 
and 7A of the Pepsu Tenancy and 
Agricultural Lands Act, 1955, and 
there is nothing on the record of 
the case to even insinuate that the 
plaintiffs tenancy which subsisted at 
the time of the impugned sale was 
ever determined or terminated under 
Section 7 or 7A of the Act and the 
plaintiff who was in physical posses- 
sion of the land in suit as a tenant 
at the time of the sale has to be 
taken to be in legal possession uptil 
the present moment, In conclusion, 
the trial Court held that the mere 
act of forcible dispossession of the 
plaintiff-pre-emptor at the hands of 
the vendees after the sale could not 
have the effect of divesting him of 
his right to hold the land which he 
had acquired as a tenant of the ven- 
dor and in the eye of law he must 
be presumed to have continued to 
be a tenant all along and as such 
had a preferential right of pre-emp- 
tion. The judgment and decree pass- 
ed by the trial Court was affirmed 
in appeal not only by the Additional 
District Judge, Gurgaon, but also by 
a learned single Judge and Letters 
Patent Bench of the High Court, Ag- 
grived by these decisions, the ven- 
dees-appellants have, as already, 
stated, come up in further appeal to 
this Court. 


3. The sole point that ‘as 
been urged before us on behalf of 
the appellants is that as according to 
the decision of this Court in Bhag- 
wan Das v. Chat Ram, (1971) 2 SCR 
640 = (AIR 1971 SC 369) the _plain- 
tiff-pre-emptor has to prove his sub- 
sisting right of pre-emption on all 
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the three material dates viz, (1) the 
date of sale, (2) the date of institu- 
tion of the suit and (3) the date of 
passing of the decree and in the in- 
stant case, he failed to file a suit in 
the revenue court for recovery of 
possession of the suit land within 
one year of the date of his disposses- 
sion as contemplated by Section 50 of 
the Punjab Tenancy Act, 1887 not 
only his remedy was destroyed but 
his right and title was also extin- 
guished at the expiry of that period 
on the general principles underlying 
Section 27 of the Limitation Act, 
1963, which may not in terms be ap- 
plicable to the present case. Though 
the learned counsel for the appel- 
lants cited a few cases in support of 
his contention but did not wunfortu- 
nately bring to our notice the deci- 
sion of this Court in Dindyal v. 
Rajaram, (1971) 1 SCR 298 = (AIR 
1970 SC 1019) which may in an ap- 
propriate case require reconsidera- 
tion by a larger bench of this Court, 
we think, he cannot be allowed to 
canvass the aforesaid point. A re- 
ference to the record of the case 
shows that the point now sought to 
be agitated before us was not raised 
by the appellants either in their 
written statement or in the grounds 
of the three appeals preferred by 
them before the courts below, All 
that appears from the record to have 
been urged by them in the grounds 
of the aforesaid appeals was that the 
evidence had not been properly ap- 
praised and that in the absence of 
any lease deed in his favour or eny 
receipt evidencing payment of rent by 
him to the vendor, mere entries in 
the khasra girdawaries were not 
enough to establish that the plain- 
tiff-pre-emptor was a tenant of the 
suit land under the vendor at the 
time ot the sale. The suit land being 
situate in the district of Mohinder- 
garh which formed part of the ter- 
ritories of the erstwhile State of 
Pepsu, the case, as rightly observed 
by the court of first instance, was 
governed by Sections 7 and 7A of 
the Pepsu Tenancy and Agricultural 
Lands Act, 1955, which in view of 
Section 4 of that Act have an over- 
riding effect and provide as under-— 


"4, Act to override other laws— 
Save, as otherwise expressly provid- 
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ed in this Act, the provisions of this 
Act shall have effect notwithstand- 
ing anything inconsistent therewith 
contained in any other law for the 
time being in force or any instrument 
having effect by virtue of any such 
law or any usage, agreement, settle- 
ment, grant, sanad or any decree or 
order of any court or other autho- 
rity. 

7. Termination of tenancy.— (1) 
No tenancy shall be terminated ex- 
cept in accordance with the provi- 
sions of this Act or except of any 
of the following grounds, namely: 


pay rent within a period of six 


months after it falls due: 


Provided that no tenant shall be 
ejected under this clause unless he 
has been afforded an opportunity to 
pay the arrears of rent within a fur- 
ther period of six months from the 
date of the decree or order directing 
his ejectment and he had failed _ to 
pay such arrears during that period; 


(c) that the tenant, not being a 
widow, a minor, an unmarried wo- 
man, a member of the Armed Forces 
of the Union or a person incapable 
of cultivating land by „reason of 
physical or mental infirmity has after 
commencement of the President’s Act 
sublet without the consent in writing 
of the landowner, the land comprising 
his tenancy of any part thereof; 


(d) that the tenant has, without 
sufficient cause, failed to cultivate 
personally such land in the manner 
and to the extent customary in the 
locality in which such land is situated; 


(e) that the tenant has used such 
land or any part thereof in a manner 
which is likely to render the land un- 
fit for the purpose for which it was 
leased to him; , 

(£) that the tenant, on demand in 
writing by the landowner, has refus- 
ed to execute a kabuliyat agreeing to 
pay rent in respect of his tenancy in 
accordance with the provisions of 
Sections 9 and 10. 

DT raa wevausdunedys. Me scdee E A 

7A Additional grounds for ter- 
mination of tenancy in certain 
cases.— (1) Subiect to the provisions 
of sub-sections (2) and (3), a tenancy 
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subsisting at the commencement of 
the Pepsu Tenancy and Agricultural 
Lands (Second Amendment) Act, 
1956 may be terminated on the fol- 
lowing grounds in addition to the 
grounds specified in Section 7, name- 
ly:— i 

(a) that the land comprising the 
tenancy has been reserved by the 
land-owner for his personal cultiva- 


tion in accordance with the proyi- 
sions of Chapter II; 
(b) that the landowner owns 


thirty standard acres or less of land 
and the land falls within the permis- 
sible limit: 

Provided that no tenant shall be 
ejected under this sub-section— 

(i) from any area of land if the 
area under the personal cultivation 
of the tenant does not exceed five 
standard acres, or 

(ii) from an area of five standard 
acres, if the area under the. per- 
sonal cultivation of the tenant ex- 
ceeds five standard acres, 
until he is allowed by the 
Government alternative land of 
valent value in standard acres, 

(2) No tenant, who immediataly 
preceding the comméncement of the 
President’s Act has held any land 
continuously for a period of twelve 
years or more under the same land- 
owner or his predecessor in- title, 
shall be ejected on the grounds spe- 
cified in sub-section (1)— 

(a) from any area of land, if the 
area under the personal cultivation 
of the tenant does not exceed fifteen 
standard acres, or 


(b) from an area of fifteen stan- 


State 
equi- 


dard acres, if the area under the 

personal cultivation of the tenant 

exceeds fifteen standard acres: 
Provided that nothing in this 


sub-section shall. apply to the tenant 
of a landowrer who, both, at tne 
commencement of the tenancy and 
the commencement of the President’s 


Act was a widow, a minor, an un- 


married woman, a member of the 
Armed Forces of the Union or a per- 
son ineapable of cultivating land ky 
reason of physical, or mental infir- 
mity. 


‘Explanation — In computing the 
period of twelve years, the period 
during which any land has been 


held under the same land-owner or 
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his predecessor in title by the father, 
brother or son of the tenant shali 
be included, 


_ (3) For the purpose of comput- 
ing under sub-sections (1) and (2) 
the area of land under the personal 
cultivation of a tenant, any area of 
land owned by the tenant and under 
his personal cultivation shall be in- 
cluded.” 

4. Tt cannot, in view of the 
above noted provisions of law and 
the decision of this Court in Rikhi 
Ram v, Ram Kumar, (1975) 2 SCC 
318 = (AIR 1975 SC 1869) be dis- 


puted that an order or decree 
directing eviction of a tenant is 
necessary to be obtained to bring 


about a determination of the tenancy. 
A fortiori, a person who has been in 
possession of land with the right 
to possess it continues to hold the 
land and to be a tenant in spite of 
having been wrongfully put out of 
possession especially if he has ini- 
‘tiated proceedings for recovery of 
possession. As in the instant case, it 
has been concurrently found by all 
the courts below that the  plaintitf- 
pre-emptor was a tenant of the suit 
land on the date of sale and it has 
not been alleged much less proved 
that his tenancy was thereafter de- 
termined or terminated on any of 
the grounds set out in Sections 7 
and 7A of the Pepsu Tenancy and 
Agricultural Lands Act, 1955 and he 
had admittedly applied to the Teh- 
sildar for restoration of his possession 
he cannot but be deemed to be a 
tenant of the suit land on the date 
of the sale as well as on all other 
material dates and thus fully quali- 
fied and entitled to pre-empt the 
land. 

5. We must fairly state that 
our judgment is based on the provi- 
sions of law brought to our notice 
by counsel and our conclusion is con- 








fined to the interpretation of the 
Acts referred to above. 
6. For the foregoing reasons, 


we do not find any merit in this ap- 
peal which is dismissed. In the cir- 
cumstances of the case, we leave the 
parties to bear their own costs of 


this appeal. 
R Appeal dismissed. 


a OES | 


Chander Bhan v. State of Punjab 


A.I. R. 
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Civil Appeal No. 2070 of 1968: 

Chander Bhan Harbhajan Lal, 


Appellant v. The State of Punjab, 
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ae AND 
Civil Appeal No, 1784 of 1969: 
M/s, Harbhagwan Harbhaian Lal, 


Appellant v. The State of Haryana, 
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Arbitration Act (1940),- Sec, 8 — 
Applicability — Construction contract 
— Arbitration clause — Dispute to 
be referred to committee of three 
arbitrators nominated by Govern- 
ment — Seclion 8 if applicable, 


An arbitration clause in a econ- 
tract for construction work provided 
that in the matter of dispute 
the case shall be referred to the 
Settlement Committee consisting of a 
Superintending Engineer, an officer 
of the Finance Department of the 
Rank of at least Deputy Secretary 
and an Accounts Officer all to be ro- 
minated by the Government for arbi- 
tration whose decision will be final. 
On a dispute arising the State Govt. 
appointed the first committee who 
took up the dispute but before the 
conclusion of its work the Govt, uni- 
laterally abolished the committee and 
subsequently appointed the second 
committee who entered upon arbitra- 
tion and passed the award. The ap- 
pellant thereupon challenged the 
validity of the award and got it set 
aside through a civil suit and the 
second committee also ceased to 
function. Thereafter the Govt. gave 
notice under Section 8 (1) Arbitra- 
tion Act to the appellant to concur 
in the appointment of a fresh com- 
mittee to arbitrate the matter and 
the appellant not having replied, ap- 
plied under Section 8 (2) of the 
Court and the Court appointed ‘the 








*(Civil Revn, Nos. 107 of 1966 arid 
339 of 1967, D/- 16-2-1968 and 
25-11-1968 Respectively (Punj. & 
Har.)). 
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fresh committee suggested 
Govt. 

Held: that there was no bar to 
the Government appointing a fresh 
committee consisting of three offi- 
cers as stipulated in the condition. 
The Govt, would have very well ap- 
pointed a committee by itself with- 
out coming to Court, but by way of 
abundant caution they moved the 
Court and: under Section 8 the 
Court was entitled to act and ap- 
point a committee. When the second 
Settlement Committee ceased to 
function the Committee became “in- 
capable of acting’ and therefore it 
was within the competency of the 
court to proceed to appoint a new 
committee. The words “any party 
may serve the other parties’ or the 
arbitrators, as the case may be, with 
a written notice to concur in the ap- 
pointment or appointments or 
in supplying the vacancy in 
Section 8 no doubt contem- 
plates two parties but the sec- 
tion cannot be read as not being ap- 
plicable where the agreement pro- 
vides for the nomination of the com- 
mittee by one of the parties, for the 
section itself says that the party 
may serve the other parties. “May 
serve the other parties” will include 
not serving other parties in cases in 
which the service on the other party 
is not contemplated, (Para 5) 


by the 


Mr. G. L, Sanghi, Sr. Advocate, 
(Mr, K. J, John, Advocate with 
him), for Appellants; Mr. S. N. 
Anand, Advocate and Mr, R. N. 
Sachthey, Advocate, for Respondents. 

The Judgment of the Court was 
delivered by 

KAILASAM, J.:— Civil Appeal 
No. 2070 of 1968 is by special leave 
by the appellants against judgment 
of the Punjab and Haryana High 
Court dismissing the appellant’s peti- 
tion for revising an order passed by 
the Subordinate Judge, Ambala City, 
allowing an application by the State, 
respondent, and appointing the Arbi- 
tration Committee. The appellants 
entered into an agreement with the 
Public Works Department, Punjab 
State, for execution of certain con- 
struction works in August, 1952. 
They entered into an agreement, Ex. 
A-1. The agreement provided an 
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arbitration clause in the 
terms:— 

“In the matter of dispute, the 
case shall be referred to the Settle- 
ment Committee consisting of a 
Superintending Engineer, an officer 
of the Finance Department of the 
rank of at least Deputy Secretary 
and an Accounts Officer, all to be 
nominated by the Government for 


een whose decision will be fi- 
nal.” 


Disputes arose between the parties 
and the State of Punjab appointed a 
Settlement Committee by notification 
dated 31st January, 1958. The Settle- 
ment Committee entered upon the 
arbitration but before the Arbitration 
Committee concluded its work the 
State Government unilaterally abo- 
lished the Committee by an order 
dated 27th March, 1962. Subsequ- 
ently by a notification dated 18th 
May, 1962, the State Government 
constituted a Committee giving the 
names of three officers with head- 
quarters at Nangal. The new Com- 
mittee took up the dispute as well as 
aclaim made by the Government 
and issued notice to the parties, The 
new Settlement Committee passed an 
award on 25th July, 1962. The ap- 
pellant challenged the validity of the 
award in the Civil Court. The Civil 
Court set aside the second Settlement 
Committee’s award on the ground 
that it was made by the Committee 
even before the expiry of the time 
given by it to the appellant. There- 
after, the second Settlement Com- 
mittee also ceased to function. 


2. The State Government gave 
notice to the appellant under Sec- 
tion 8 (1) of the Arbitration Act to 
concur in the appointment of a fresh 
Settlement Committee to arbitrate 
the matter between the parties. The 
appellant did not respond to the no- 
tice, The State Government made 
an application to the trial Court for 
appointment of an arbitrator under 
Section 8 (2) of the Arbitration Act. 
The appellant raised two objections, 
namely that Section 8 was not ap- 
plicable to the case and that by abo- 
ition of the first Settlement Com- 
mittee the State Government had 
put an end to the arbitration clause 
agreed to between the parties by the 
agreement at Ex. A-1, The learned 


following 
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Judge rejected both the grounds and 
held that after the State Government 
withdrew the personnel of the first 
Settlement Committee they became 
incapable of acting and therefore the 
court was entitled to act under Sec- 
tion 8(1) (b) of the Act. On 
second point it held that the terms 
of the arbitration clause in the 
agreement Ex, A-1 did not justify 
reading into it the condition that the 
intention of the parties was that the 
vacancies in the Settlement Commit- 
tee for arbitration were not to be 
filled. 


3. In the Revision Application 
before the High Court the appellant 
in effect raised the same contentions 
though in a slightly different form. 
The High Court agreed with the 
view of the trial Judge that when 
once the Government abolished the 
first Settlement .Committee it be- 
came incapable of acting and Section 
8 (1) (b) became applicable. It also 
agreed with the trial Court and 
found that there was nothing in the 
terms of the arbitration clause in 
Ex, A-1 to justify the contention 
that when once a Settlement Com- 
mittee was appointed the power 
under the clause is exhausted, The 
High Court held that the trial Court 
was justified in proceeding under 
sub-section (1) of Section 8 in asking 
the appellant to give the names for 
consideration of the court for the 
reconstitution of the Committee and 
as the appellant did not give the 
names the trial Court was justified 
in accepting the names given by the 
State Government. 

4. In the appeal before us the 
same contentions were raised. It 
was submitted that when one of the 


parties to the arbitration agreement 
unilaterally disabled the Settlement 
Committee from functioning the 


court will not assist that party by 
holding that the Committee became 
incapable of acting. It was contended 
that the provisions of Section 8 of 
the Arbitration Act will not be ap- 
plicable when one of the parties 
could appoint a Settlement Commit- 
tee by itself without reference to the 
other party. The learned counsel 
for the appellant also contended that 
when the first Settlement Committee 
ceased to exist by the Government 


the. 


AIR. 


unilaterally putting an end to it the 
arbitration clause worked itself out 
and no other committee could be 
appointed. The relevant clause in 
the agreement though given earlier is 
again extracted— 

“In the matter of dispute, the 
case shall be referred to the Settle- 
ment Committee consisting of a 
Superintending Engineer, an officer 
of the Finance Department of the 
rank of at least Deputy Secretary 
and an Accounts Officer, all to be 
nominated by the Government for 
oe whose decision will be 
nal, 


The clause is an amendment to the 

original condition No, 5. The clause 
further provided that the agreement 
is supplemental to the original agree- 
ment and save as varied as herein- 
before provided the said agreement 
and all the terms and conditions 
thereof shall continue to be binding 
and in full force and effect. The 
submission of the learned counsel for 
the appellant is that the clause re- 
ferred only to the matter already in 
dispute and to a settlement commit- 
tee which had been already appoint- 
ed, Reliance was placed. on the 
words underlined in the clause ‘In 
the matter of dispute”, and “referred 


to the Settlement Committee.” This 
plea cannot be accepted for in the 


later part of the condition it is made 
clear by the words “all to be nomi- 
nated by the Government for arbi- 
tration whose decision will be final.” 
"To be nominated” contemplates a 
future appointment. But we do not 
think that this makes any differ- 
ence for there could be no doubt 
that the condition enables the Gov- 
ernment to appoint three persons 
holding the ranks specified in the 
condition as the Settlement Commit- 
tee, There is no indication at all 
that when once the Committee was 
dissolved no new committee could 
be appointed. In fact it has to he 
noted that after the first Settlement 
Committee was dissolved by the uni- 
lateral act of the Government a 
second Committee came into exis- 
tence and gave an award which was 
set aside by the Civil Court. After 
the award was set aside the second 
Committee also ceased to function. 
There is no material on record to 


1977 


show that the appellant objected to 
the constitution of the second Com- 
mittee on the ground that the condi- 
tion did not provide for the appoint- 
ment of a second Settlement Com- 
mittee. There is no reason alleged 
as to why the second Settlement 
Committee ceased to function. tf 
the second Committee was also not 
terminated by the action of the Gov- 
ernment the contention of the appel- 
lant that a unilateral act would put 
the case outside the purview of Sec- 
tion 8 of the Arbitration Act would 
not be available. 


5. On a careful reading of the 
condition relating to arbitration we 
agree with the High Court as well as 
the trial Court that there is no bar 
to the Government appointing a 
fresh Committee for going into the 
dispute consisting of three officers as 
stipulated in the condition. As the 
appellant would not reply to the 
letter of the Government seeking to 
nominate a Settlement Committee the 
Government moved the court for ap- 
pointment of the Committee. The 
trial Court gave an option to the ap- 
pellant to furnish names but as he 
did not furnish the names the trial 
Court accepted the names suggested 
by the Government, On our finding 
that the Government was entitled to 
appoint a Committee under the new 
agreement the Government could have 
very well appointed a committee by 
itself without coming to court. But 
may be by way of abundant caution 
the Government came to court and 
the court has appointed a committee 
as suggested by the State, We are 
equally clear that under Section 8 
the Court is entitled to act and ap- 
point a committee. As already found 
by us when the second Settlement 
Committee ceased to function the 
Committee became “incapable of act- 
ing” and therefore it was within the 
competency of the court to proceed 
to appoint a new committee, . Equal- 
ly untenable is the contention that 
Section 8 is not applicable to cases 
where the condition stipulates the 
appointment of a Settlement Com- 
mittee by one of the parties. This 
submission was made relying on the 
wording of the section that any party 
may serve the other parties or the 


arbitrators, as the case may be, with 
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a written notice to concur in the 
appointment or appointments or in 
supplying the vacancy. This part of 
the section no doubt contemplates 
two parties but the section cannot be 
read as not being applicable where 
the agreement provides for the no- 
mination of the committee by one of! 
the parties for the section itself 
says that the party may serve the 
other parties. “May serve the other 
parties” will include not serving 
other parties in cases in which the 
service on the other party is not 
contemplated. 


6. In the circumstances we are 
satisfied that the order of the High 
Court is proper and cannot be inter- 
fered with. The appeal is dismissed. 
The parties will bear their own 
costs. 





Civil Appeal No, 1784 of 1969. 


7. This appeal is similar to the 
one which we have just now dispos- 
ed of i.e. C, A, No. 2070 of 1968. 
The High Court also dismissed the 
petition under appeal on the ground 
that the facts of the case are simi- 
lar to the one in Civil Revision Peti- 
tion No. 107 of 1966 out of which 
C. A. No. 2070 of 1968 arose and 
dismissed the petition on the same 
grounds. In this appeal before us the 
learned counsel for the appellant 
adopted the arguments advanced by 
the counsel in C. A, No, 2070 of 1968 
and did not wish to add anything 
further. For the reasons stated in 
C. A. No. 2070 of 1968 we dismiss 
this appeal also, No order as to 
costs. 

Appeals dismissed. 
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Criminal P. C. (1974), S. 378 — 
Appeal against acquittal — Apprecia- 
tion of evidence — View taken by 
trial Court noft unreasonable and per- 
verse — High Court, not to interfere 
with acquittal, 


It is now well settled that if two 
views of the evidence are possible 
and the trial Court has taken a view 
favourable to the accused and ac- 
quitted him, the appellate court 
should not disturb the acquittal 
merely because it is inclined to take 
another view. (Para 3) 


The entire case against accused 
rested on the sole testimony of com- 
plainant, The trial Court disbelieved 
complainant’s evidence and acquitted 
him. The salient features of the case 
were: (i) The place of incident was 
not the usual place where the com- 
plainant would ordinarily be getting 
down and it was sheer accident that 
he got down at that place by reason 
of the bus stopping there on account 
of the red traffic signal, The story 
that the complainant was beaten up 
by the appellant and his three com- 


panions at this place where he 
alighted from the bus, therefore, 
sounds. quite improbable, Gi) the 
complainant admitted in his cross- 


examination that he was prosecuting 
the case owing to the pressure of the 
management. The Certificate given 
by doctor showed that when the 
complainant was brought for exami- 
nation, the complainant stated that 
he received injuries accidentally and 
(iii) the evidence of complainant was 
that after he fell down, the other 
two persons who were with accused 


kicked him with shoes on the waist, - 


but there were no injuries on the 


waist. 


Held that the above three cir- 
cumstances throw considerable doubt 
on the veracity of the prosecution 
story and that the view taken by 
trial Court was not so unreasonable 
and perverse as to merit interference 
by High Court in appeal, (Para 4) 


Mr. M. K. Ramamurthi, Sr. Ad- 
vocate, (Mr. J. Ramamurthi, Advo- 
cate with him), for Appellant; M/s. 
H. R. Khanna and M. N. Shroff, Ad- 
vocate, for Respondent, 


J. H. Bharucha v, State of Maharashtra 


A.LR. 


Judgment of the Court was de~- 
livered by 


_ BHAGWATI, J.:— This is one of 
those cases where it is impossible to 
sustain the judgment of the High 
Court, It is indeed difficult to ap- 
preciate how the High Court could 
persuade itself to reverse the acquit- 
tal of the appellant. The appellant 
was tried before the Metropolitan 
Magistrate, 30th Court, Kurla, Bom- 
bay for offences under Section 323 
read with Section 114 of the Indian 
Penal Code and Section 7 of the 
Criminal Law Amendment Act, 1932. 
The incident out of which the prose- 
cution arose was a trifling one and 
according to the prosecution, it had 
its genesis in a strike which took 
place in the factory of CEAT Tyres 
Co. of India Ltd. between Novem- 
ber 1973 and March 1974. The com- 
plainant was a trainee worker in the 
factory, while the appellant and one 
T. S. Sulunke were permanent em- 
ployees, It appears that the appel- 
lant and T, S. Sulunke were active 
participants in the strike, but so far 
as the complainant was concerned, 
he had not joined the strike and 
was regularly attending the factory. 


On 19th December, 1973, in the 
evening, the complainant was re- 
turning home in the staff bus and 


near a place called Sion, he alighted 
from the bus when it stopped at a 
road crossing owing to the red traf- 
fic signal. The prosecution case was 
that as soon as the complainant got 
down from the bus, he was attacked 
by the appellant, T. S. Sulunke and 
two other persons whom the com- 
plainant did not know and the appel- 
lant and T.S. Sulunke gave him fist 
blows on his lips and eyes and as 
he fell down, the two other persons 
kicked him on the waist with their 
shoes, The complainant was injured 
as a result of this attack and he also 
lost his gold chain. He then pro- 
ceeded to his house at Santa Cruz in 
a taxi and after washing his face 
and taking a cup of tea, he went 
to Matunga Police Station to lodge 
a report, The police recorded the 
first information report as narrated 
by him and sent him to the Sion 
Hospital for treatment. Dr. Chari, 
who was incharge of the Outdoor 
Patient Department of the Sion Hos- 
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pital, found that the complainant 
had two small injuries on the lower 
lip and he issued a certificate to 
that effect on 30th January, 1974. 
The police thereafter charge-sheeted 
the appellant and T, S. Sulunke for 
offences under Section 323 read with 
Section 114 of the Indian Penal 
Code and Section 7 of the Criminal 
Law Amendment Act, 1932. 


2. The prosecution case against 
the appellant and T. S. Sulunke rest- 
ed solely on the evidence of the 
complainant, The learned Metropo- 
litan Magistrate who tried the case 
came to the conclusion that the evi- 


dence of the complainant was not 
acceptable and he accordingly ac- 
quitted the appellant and T. S. 
Sulunke. The State preferred an 
appeal against the acquittal to the 


High Court, The High Court re-ap- 
preciated the evidence and taking the 
view that there was no reason to 
disbelieve the evidence of the com- 
plainant, reversed the acquittal of 
the appellant, convicted him of both 
the offences charged against him and 
sentenced him to suffer rigorous im- 
prisonment for one month on each 
count, So far as T. S. Sulunke was 


concerned, the complainant com- 
pounded the offence under Section 
323 of the Indian Penal Code with 


him and in the result he was acquit- 
ed of that offence. But, obviously, 
there could be no composition in 
respect of the offence under Section 7 
of the Criminal Law Amendment Act, 
1932 and the High Court according- 
ly, on the view taken by it, reversed 
the acquittal of T. S, Sulunke and 
convicted him of that offence and 
sentenced him to pay a fine of Rupees 
200/- or in default to undergo rigo- 
rous imprisonment for fifteen days. 
We are concerned here only with the 
case of the appellant, since he alone 
has filed the present appeal with 
special leave obtained from this 
Court. 


3. The entire case against the 
appellant rests on the sole testimony 
of the complainant, The learned 
Metropolitan Magistrate who tried 
the case found it difficult to accept 
the testimony of the complainant 
and acquitted him, The question is 
whether this view taken by the 
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learned Metropolitan Magistrate was 
so unreasonable and perverse as to 
merit interference by the High 
Court in appeal. It is now well set- 
tled that if two views of the evi- 
dence are possible and the trial 
Court has taken a view favourable 
to the accused and acquitted him, the 
appellate court should not disturb 
the acquittal merely because it is in- 
clined to take another view. 


4. Here, there were three cir- 
cumstances which clearly justified 
the learned Metropolitan Magistrate 
in declining to place reliance on the 
evidence of the complainant. In the 
first place, it was admitted by the 
complainant in his evidence that he 
got down from the bus when it 
stopped at a road crossing near Sion 
on account of red traffie signal and 
when he alighted from the bus, he 
was attacked by the appellant T. S. 
Sulunke and two others, Now it is 
difficult to see how the appellant 
and his three other companions 
could have possibly known that the 
complainant would be getting down 
at the road crossing so that they 
could be in wait in order to attack 
him, The complainant was staying at 
Santa Cruz which is quite far from 
Sion and in fact according to his 
own evidence, he took a taxi for 
going from the place of the incident 
to his residence at Santa Cruz, The 
place of incident was not the usual 
place where the complainant would 
ordinarily be getting down and it 
was sheer. accident that he got down 
at that place by reason of the bus 
stopping there on account of the red 
traffic signal. The story that the 
complainant was beaten up by the 
appellant and his three companions 
at this place where he alighted from 
the bus, therefore, sounds quite im- 
probable, Secondly, the complainant 
admitted in his  cross-examination 
that he was prosecuting the case 
owing to the pressure of the manage- 
ment. Obviously, the management 
was interested in proceeding against 
the appellant and T., S. Sulunke who 
were union workers and, therefore, 
it brought pressure on the complain- 
ant to file this case against them. 
The certificate given by Dr, Chari in 
regard to injuries sustained by the 
complainant clearly shows that when 
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the complainant was brought to him 
for examination, the complainant 
stated that he had received the in- 
juries accidentally. This statement 
of the complainant clearly contra- 
dicts his evidence that he received 
the injuries as a result of fist blows 
given by the accused and T. S. 
Sulunke. Lastly, the evidence of the 
complainant was that after he fell 
down, he was kicked on the waist by 
the other two persons who were 
with the appellant and T.S.Sulunke, 
but if the complainant was given 
kicks with shoes, it is difficult to 
understand how he did not receive 
any injuries on the waist. These 
three circumstances throw consider- 
able doubt on the veracity of 
the prosecution story and it cannot 
be said that the learned Metropoli- 
tan Magistrate was in error in re- 
jecting it, 

5. We accordingly allow the 
appeal, set aside the order of the 
High Court convicting the appellant 
and acquit him of the offences 
charged against him, The appellant 
need not surrender to his bail. 


Appeal allowed. 








AIR 1977 SUPREME COURT 1216 
(From: Allahabad) 
H. R. KHANNA AND P.S. 
KAILASAM, JJ. 

The Commissioner of Wealth Tax 
Kanpur, Appellant v. J.K. Jute Mills 
Co. Ltd., Respondent. 

Civil Appeals No, 914 and 915 
of 1976, D/- 7-1-1977. 

Wealth Tax Act (1957), Sec. 27 
(3) — Question of law — On applica- 
tion under Section 27 (3) for refer- 
ence of two questions, High Court 
directing Tribunal to refer one ques- 


tion — Supreme Court, on appeal 
directed Tribunal to refer other 
question also as it raised a question 


of law. Decision of Allahabad High 
Court, Reversed. 

As a result of settlement, the 
concealed income of the assessee per- 
taining to the years 1939 to 1946 
was assessed at Rs, X and the liabi- 
lity to income tax on that amount 
was determined at Rs, Y by an order 
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dated 30-11-60 on settlement applica- 
tion, The assessment years in ques- 
tion were 1958-59 and 1959-60 and 
the relevant valuation dates for 
which were 31-12-1957 and 31-12- 
1958. On application under Section 
27 (3) for directing Tribunal to re- 
fer two questions of law the High 
Court directed Tribunal to refer only 
one question viz. Whether on facts 
and circumstances of the case, the 
Tribunal was justified in deleting the 
amount of Rs. X from assessment 
under Wealth Tax Act and rejected 
the application regarding the other 
question, as to whether the Tribunal 
was justified in deleting the sum of 
Rs. Y in computing wealth of asses- 
see in each of assessment years 
1958-59 and 1959-60, Held, on appeal 
to Supreme Court, that the rejected 
question also raised a question of law 
and directed the Tribunal to refer it 
to the High Court. Decision of 
Allahabad High Court, Reversed, 
(Para 4) 
Judgment of the Court was de- 
livered by i. 


KHANNA, J.:— This appeal by 
special leave is against the order of 
the Allahabad High Court whereby 
the High Court only partially allow- 
ed an application filed by the appel- 
lant under Section 27 (3) of the 
Wealth Tax Act. 

The assessee-respondent is a com- 
pany and the matter relates to the 
wealth tax assessment for the assess- 
ment years 1958-59 and 1959-60, the 
relevant valuation dates for which 
were December 31, 1957 and Decem- 
ber 31, 1958 respectively. The in- 
come of the respondent-company 
pertaining to the years 1939 to 1946 
was the subject-matter of investiga- 
tion by the Income Tax Investigation 
Commission, The Commission found 
that there had been concealment of 
the income of the assessee to the 
tune of Rs. 59,48,714. Certain provi- 
sions of the Taxation of Income (In- 
vestigation Commission) Act were 
struck down by this Court and the 
income found by the Investigation 
Commission as having escaped as- 
sessment was not assessed in the 
hands of the respondent, The in- 
ecome-tax authorities later proceeded 
to assess the assessee under Section 
34 of the Indian Income-tax Act, 
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1922, The assessee thereupon filed a 
petition before the Central Board of 
Revenue for settlement, A settlement 
was then arrived at and as a result 
thereof the concealed income of the 
assessee pertaining to the years 1939 
to 1946 was assessed at Rs, 59,48,714. 
The assessee’s liability for income tax 
on account of the aforesaid concealed 
income was determined to be Rupees 
18,61,788. The order on the settlement 
application was made on November 
30, 1960. 

2. Two questions amongst others 
were agitated before the wealth tax 
authorities, One question was whether 
the sum of Rs. 59,48,714 could be 
included in computing the as- 
sessee’s wealth on the two 
relevant valuation dates, The 
other question was whether the asses- 
see-respondent was entitled to claim 
the sum of Rs. 18,61,788 as income 
tax liability in terms of the settle- 
ment, and as such a debt owed by 
the respondent in the computation of 
its wealth under the Wealth Tax 
Act. The Tribunal held in respect of 
both the above questions in favour 
of the assessee and against the re- 
venue. The Tribunal also declined to 
refer under Section 27 of the Wealth 
Tax Act to the High Court questions 
of law, which were said to arise out 
of its order in respect of the above 
two matters, The appellant there- 
upon moved the High Court. under 
Section 27 (3) of the Wealth Tax 
Act. The High Court directed the 
Tribunal to refer the following ques- 
tion relating to the item of Rupees 
59,48,714 to that court: 

“Whether on the facts and in the 
circumstances of the case the Tribu- 
nal was justified in deleting the 
amount of Rs. 59,48,714/- from the 
poems under the Wealth Tax 

ct? 


3. The ‘application of the ap- 
pellant in respect of the question re- 
lating to Rs, 18,61,788 was rejected, 


4, We have heard Mr, Sen on 
behalf of the appellant and Mr. 
Nariman on behalf of the respondent, 
and are of the view that a question 
of law does arise in respect of the 
amount of Rs, 18,61,788. We accord- 
ingly accept the appeals and direct 
the Tribunal to refer the following 
question also to the High Court 
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under Section 27 of the Wealth Tax 
Act: 

“Whether on the facts and in the 
circumstances of the case, the Tribu- 
nal was justified in deleting the sum 
of Rs. 18,61,788 in computing the 
wealth of the assessee in each of the 


cae years 1958-59 and 1959- 
2 
The parties shall bear their own 


costs throughout, 
Appeal allowed. 





AIR 1977 SUPREME COURT 1217 
(From: Patna)* 
P, K. GOSWAMI AND P. N., 
SHINGHAL, JJ. 

Radha Kishan Sao, Appellant v. 
Gopal Modi and others, Respondents. 
__ Civil Appeal No, 721 of 1976, D/- 
14-2-1977. 

(A) Bihar Buildings (Lease, 
Rent and Eviction) Controf Act (3 of 
1947), Section 11-A — Jurisdiction of 
Appellate Court to pass order under 
Section 11-A, 

The advantage which is given to 
the landlord under Section 11A for 
the purpose of realisation of the ar- 
rears of rent pendente lite which is 
in the nature of lawful enforcement 
of the conditions of tenancy, can be 
secured by the landlord at any stage 
of the litigation, whether in the trial 
Court or in appeals, The penalty of 
striking out defence for non-compli- 
ance of an order under Section 11A 
has to be kept distinct from the 
grounds of eviction permitted under 
Section 11 of the Act. (Para 12) 

(B) Bihar Buildings (Lease, Rent 
and Eviction) Control Act (3 of 
1947), Sections 11 (1) (d) and 7 — 
Ground of default under Section 11 
(1) (d) — When available, A.F. A.D. 
No. 6 of 1974, D/- 27-4-1976 (Pat); 
Reversed, 

It is the default in the payment 
of the rent fixed by the Rent Con- 
troller under Section 5 which will 
furnish a ground for eviction 
under Section 11 (1) (d) of the Act. 
Default of the furniture rent agreed 


*(A. F. A.D. No. 6 of 1974, D/- 27-4- 
1976—(Pat.)). 
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by the tenant subsequent to the 
lease cannot be brought within the 
mischief of Section 11 (1) (d) to en- 
title the landlord to a decree for 
eviction. (Para 15) 


_ Any alteration of the fair rent 
fixed by the Rent Controller either 
by improvement of the building or 
by addition of furniture to the build- 
ing will have to receive the impri- 
matur of the Rent Controller. There 
is no legal impediment if the par- 
ties, landlord and tenant, approach 
the Controller and by consent obtain 
an order from the Controller fixing 
the revised rent which is admissible 
under the Act. (Para 17) 


No enhancement of fair rent fix- 
ed by the Rent Controller is legally 
permissible exceph in accordance 
with the provisions of the Act. De- 
fault of payment of any rent, in ex- 
cess of the fair rent fixed, if without 
recourse to the procedure under the 
Act, will not entail a ground for 
eviction under Section 11 (1) (d) of 
the Act, AF.A.D, No. 6 of 1974 
D/- 27-4-1976 (Pat), Reversed, 

(Para 17) 

(C) Bihar Buildings (Lease, Rent 
and Eviction) Control Act {3 of 
1947), Section 11-A Ejectment 
suit — Order directing tenant to de- 
posit rent — Question whether the 
deposit was within statutory period 
-— Amount handed over to Nazir — 
Absence of proper enquiry into the 
matter of delay of deposit at the 
hands of Nazir and reasons for it — 
High Court, held, was not right, in 
second appeal, to penalise tenant by 
striking out his defence — (Civil 
P.C. (1908), Section 100) A..F. A, D. 
No. 6 of 1974, D/- 27-4-1976 (Pat), 
Reversed, (Para 10) 


Mr. Harbans Singh Marwah, Ad- 
vocate, for Appellant; M/s. K. K. 
Sinha, S. K. Sinha and Debi Prasad, 
Advocates, for Respondents, 


Judgment of the Court was de- 
livered by 


Send 


GOSWAMI, J.— This appeal 
by special leave is directed against 
the judgment of the Patna High 


Court in a second appeal arising out 
of a suit for eviction of the tenant. 

2. Two rooms being shop Nos. 
17 and 18 of Modi Building in Com- 
missioner’s Compound, Ranchi, were 


A.L R. 


let out by the plaintiff (respondents 
herein) on a monthly rental to the 
defendant (appellant herein). We will 
describe them as the plaintiff and 
the defendant, It is common ground 
that fair rent of Rs. 50/- per month 
(including water tax) was determined 
for the two shops by an order of 
the Rent Controller under Section 5 
of the Bihar Buildings (Lease, Rent 
and Eviction) Control Act, 1947 
(briefly the Act) on May 30, 1953. 
Later on, certain furniture, such as 
five almirahs and six racks, were 
also let out by the plaintiff to the 
defendant on a monthly rental of 
Rs. 28/-. A suit was instituted by the 
plaintiff on April 18, 1966, praying 
for eviction of the defendant on the 


ground of non-payment of rent 
of the said two shops and fur- 
niture for three months from July 


to September 1965. 


3. The Munsiff, Ranchi, dis- 
missed the suit holding that failure 
to remit rent for furniture along 
with rent for the two shops did not 
amount to default under Section 11 
(1) (d) of the Act, The Munsif also 
held that there was no valid service 
of notice under Section 106 of the 
Transfer of Property Act, 


4. On appeal the Second Addi- 
tional Surbordinate Judge, Ranchi, 
reversed the judgment of the trial 
Court and decreed the suit for evic- 
tion upholding the ground of de- 
fault. The Subordinate Judge held 
that the plaintiff was entitled to re- 
alise rent at the rate of Rs, 78/- per 
month which included the rent for 
furniture and hence remittance by 
the defendant of Rs, 50/- per month 
was not a valid discharge of his ren- 
tal liability and he was a defaulter 
within the meaning of See. 11 (1) 
(d) of the Act, The Subordinate 
Judge also held that there was no 
proper service of the notice of evic- 
tion, We are not concerned in this 
appeal with the question of service 
of notice, 


5. Since the Subordinate Judge 
was the final court of facts, it will 
be appropriate to note the following 
findings material for our purpose: 

(1) “I, therefore, decide that the 
plaintiff was entitled to realise 
Rs. 50/- as monthly rent, ia 
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(2) In view of the evidence of 
the parties and Ext. 2 I hold that 
plaintiff had supplied the furniture 
detailed in Schedule B of the plaint 
and rent fixed for the same had been 
Rs, 28/- per month. ; 

(3) The subsequent supply of. 
furniture and that of sufficient va- 
lue must be construed as a quite 
independent contract unconnected 
with the original tenancy......” 

6. The defendant’s second 
appeal to the High Court failed, The 
High Court agreed with the first 
appellate court that the rent for 
furniture was also lawfully payable 
under Section 11 (1) (d) and -hence 
the ground of default of payment of 
Rs. 78/- per month from July to Sep- 
tember ‘1965 was available to the 
plaintiff. : . 

7. The High Court also gave 
an additional reason for sustaining the 
eviction decree, There was an 
order by the Subordinate Judge in 
the course of the appeal under S. 11A 
of the Act directing the defen- 
dant to deposit the rent of the pre- 
mises at the rate of Rs. 50/- per 
month in terms of that section. It 
appears there was some ‘controversy 
before the Subordinate Judge as to 
whether this order under Section 
11A was complied with or not by the 
defendant, The Subordinate Judge, 
however, repelled the contention of 
the: plaintiff to strike out the de- 
fence of the defendant on the ground 
of non-compliance with the court's 
order under Section 11A in the fol- 
lowing terms: 

“tt was argued on behalf of the 
appellant (plaintiff) that the defen- 
dant had not ` deposited +- subsequent 
rent in spite of direction by the 
court and so this court had to strike 
out the defence against ejectment. 
The defendant had filed the docu- 
ments to show subsequent deposit 
in regular way. So this plea of 
plaintiff fails.” : 


8. A second attempt, and this 
time successfully, was made in the 
High Court by the plaintiff to press 
the ground under Section 11A of the 
Act to strike out the defendant's de- 
fence against ejectment. : 


9. It is clear from the judg- 
ment of the High Court that there 
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was no material, without further 
enquiry, to reach a conclusion con- 
trary to that of the first appellate 
court with regard to non-compliance 
with Section 11A of the Act. The 
High Court, therefore, allowed par- 
ties to produce some documentary 


evidence and relying upon the same 
held as follows:— 
“Learned Advocate appearing 


for the appellant (defendant) contend- 
ed that inasmuch as the delay in de- 
positing the money in the Bank oc- 
casioned on account of the default of 
the officers of the court, no penalty 
should be imposed on the appellant 
(defendant), Learned Advocate, how- 
ever, failed to produce any material 


‘to show as to what detracted the ap- 


pellant (defendant) to deposit the 
money himself on, 15-3-1974 on the 
passing of the ‘challan and what 
caused the handing over the money 
to the Nazir.” 


In a matter where the first appel- 


late court came to a positive finding 


in favour of the defendant with re- 
gard to the non-compliance with its 


- order under Section.11A, we do not 


consider that the High Court was 
right in adopting the course it did 
in a rather unsatisfactory manner to 
reach a contrary conclusion, for the 
first time, on a vital and clinching 
fact about handing over the amount 
of rent to the Nazir in absence of 
the latter’s oral testimony, There is 
no denial even in the written infor- 
mation furnished by the Nazir that 
the rent was handed over to him on 
March 14, 1974.. The matter would 
have been different if the High 
Court, in the interest of justice, had 
called for additional evidence under 
Order 41, Rule 28, Civil Procedure 
Code, so that the parties would have 
proper and adequate opportunity to 
establish their respective versions in- 
cluding the procedure of the particu- 
lar court- regarding acceptance of de- 
posit in a given situation, Tt -is true 
that the High Court. could itself 
permit documentary evidence to be 
produced before it under Order 41, 
Rule 27, but, as we have seen, this 
course has resulted in great preju- 
dice to the defendant. Even the 
counsel were unable to inform us 
about. the procedure of depositing 
the money .in compliance with 
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the order under Section 11A in the 
court of the Subordinate Judge 
even after entertaining of additional 
evidence before the High Court, 


10. In view of the fact that 
the first appellate court held the de- 
posit of the amount sufficient under 
the law being within the statutory 
period laid down under Section 11A, 
we are most reluctant to prefer the 
contrary conclusion of the High 
Court on the materials produced be- 
fore it. This is particularly so since 
the High Court itself appears to 
have accepted the position that . the 
amount was handed over to the Na- 
zir on March 14, 1974, in the extract 
from the judgment quoted above. 
The only objection of - the 
Court was that the defendant instead 
of handing over the amount to the 
Nazir should have “himself” deposit- 
ed the amount on March 15, 1974. 
Since the money was deposited’ by 
the Nazir on May 28, 1974, in ab- 
sence of a proper enquiry into the 
matter of delay. of deposit at 
hands of the Nazir and the reasons 
for it, the High Court was not right, 
in second appeal, to penalise the de- 
fendant by striking out his defence 
against ejectment. The second ground 
relied upon by the High Court for 
ecreeing the plaintiffs eviction suit, 
; therefore, fails, ’ 

i 11. . Further Section.11 - des- 
eribes the circumstances -under which 
eviction of tenants can - take place. 
Under that section a tenant shall not 
be liable to eviction except in’ execu- 
tion of a decree passed by the court 

_on one or more of the grounds speci- 
fied therein. Section 11-A which was 
inserted by amendment by Bihar 
Act 16 of 1955 reads as follows:—~ 

“Deposit of rent by tenants in 
suits for ejectment.— If in a- suit 
for recovery of possession of any 
building the tenant contests the suit, 
as regards claim for ejectment, the 
landlord may make an ‘application at 


any stage of the suit for order on 
the tenant to deposit month by 
month rent ata rate at which 
it owas last paid and also the 
arrears of rent, if any; and the 


Court, after giving an opportunity to 
the parties to be heard, may make. an 
order for deposit of rent at such 
rate as may be determined month 


High’ 


the 


ALR. 


by month and the arrears of rent, if 
any and on failure of the tenant to 
deposit the arrears of rent within 
fifteen days of the date of the order 


or the rent at such rate for any 
month by the fifteenth day of the 
next following month, the Court 


shall order the defence against eject- 
ment to be struck out and the ten- 
ant to be placed in the same position 
as if he had not defended the claim 
to .ejectment. The landlord may 
also apply for permission to with- 
draw the deposited rent without pre- 
judice to his right to . claim decree 
for ejectment and the court may 
permit him to do so, The Court 
may further order recovery of . cost 
of suit and such other compensation 
as may be determined by it from 


‘the tenant.” 


12, Tt is submitted by the de- 
Pi. that an order under Section 
11A can be passed only by the trial 
Court. We are, however, unable to 
accept this position, since appeal is 
a continuation of the suit. The ad- 
vantage which is given to the land- 


- lord under Section 11A for the pur- 


pose of realisation of the arrears of 
rent pendente lite which isin the na- 
ture of lawful enforcement of the 
conditions of tenancy, can. be secured 
by the landlord at any stage of the 
litigation, whether in the trial Court 
or in appeals. The penalty of strik- 
ing out defence for non-compliance] 
of an order under Section 11A’ has 
to be kept distinct from the grounds 
of eviction permitted under . Section 
11 of the Act. 

13. The only ground that re- 
mains for consideration is whether 
the defendant defaulted in the pay- 
ment of rent from July to Septem- 
ber,' 1965. If it were merely a find- 
ing of: fact by the first appellate 
court, there would be nothing wrong 
for the High Court to dismiss the 
second appeal, - The question, how- 
ever, assumes a legal complexion 
even on the findings of. facts of. _ the 
first appellate Court. 


14, The first appellate court 
found that rent for the premises was 
Rs. 50/- per month and there was 
no default of that rent at any time. 
The first appellate court found that 
the rent of Rs, 28/- per month for 
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the furniture was a subject-matter of 
“subsequent supply” and “a quite 
independent contract unconnected 
with the original tenancy.” It, how- 
ever, found that since the same was 
not paid by the defendant during 
the months in question along with 
the rental of Rs. 50/- per month for 
the premises, the defendant was a 
defaulter within the meaning of Sec- 
tion 11 (1) (d) of the Act. The High 
Court has accepted this legal con- 
clusion of the Subordinate Judge. 


15. We are, however, unable 
to accept the above legal position of 
the defendant’s default in this case 
on the findings of facts set oub 
above. Rent has been always Rupees 
50/~ per month for the premises 
after the same was fixed by the 
Rent Controller under Section 5 of 
the Act as far back as 1953. The 
parties having been already before 
the Rent Controller for fixation of 
fair rent of the premises, the plain- 
tiff could not alter that fixed rent 
without order of the Rent Control- 
ler, Section 4 of the Act provides 
that “notwithstanding anything con- 
tained in any agreement or law to 
the contrary, it shall not be lawful 
for any landlord to increase, or claim 
any increase in, the rent which is 
payable for the time being, in res- 
pect of any building except in ac- 
cordance with the provisions of this 
Act.” The two shops, which are 
building for the purpose of Section 2 
(aa) of the Act, were rented out as 
an unfurnished building, This amount 
of rent of Rs, 50/- was determined 
by the Rent Controller as fair rent 
under Section 5 of the Act. It is the 
default in the payment’ of this rent 
fixed by the Rent Controller which 
will furnish a ground for eviction 
under Section 11 (1) (d) of the Act. 
Default of the furniture rent agreed 
by the defendant subsequent to the 
lease cannot be brought within the 
mischief of Section 11 (1) (d) to en- 


title the landlord to a decree for 
eviction, On the findings of the 
first appellate court the furniture 


rent remains divorced from the rent 
of the building under the original 


demise. Even if the furniture be re- 
turned, the lease for the building in 
this case will not be affected. 
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16. The plaintiff submits that 
since the definition of building in- 
cludes furniture the rent becomes 
consolidated and the defendant was 
liable to pay the total amount of 
Rs, 78/- and any default for two 
months to pay the consolidated rent 
will attract Section 11 (1) (d) of the 
Act, The plaintiff further submits 
that since the furniture rent is the 
rent agreed between ithe parties 
there was no occasion nor legal re- 
quirement to approach the Rent 
Controller for redetermination of the 
rent under Section 7 of the Act. 


17. We are unable to accept 
the above submission. Any alteration 
of the fair rent fixed by the Rent 
Controller either by improvement of 
the building or by addition of furni- 
ture to the building will have to 
receive the imprimatur of the Rent 
Controller. Section 7, inter alia, pro- 
vides that if, at any time after the 
fair rent of a building has been de- 
termined, it appears to the Rent 
Controller that subsequent to such 


determination some addition or im- 
provement has. been made to the 
building at the landlord’s expense, 


the Controller may redetermine the 
fair rent of the building. There is 
no legal impediment if the parties, 
landlord and tenant, approach the 
Controller and by consent obtain an 
order from the Controller fixing the 
revised rent which is admissible 
under the Act. Any other course is 
bound to lead to malpractices and 
unholy devices detrimental to the in- 
terests of the tenants, No enhance- 
ment of fair rent fixed by the Rent 
Controller is legally permissible ex- 
cept in accordance with the provi- 


sions of the Act. Default of pay- 
ment of any rent, in excess of the 
fair rent fixed, if without recourse 


to the procedure under the Act, will 
not entail a ground for eviction 
under Section 11 (1) (d) of the Act. 
The High Court, and earlier the Ad- 
ditional Subordinate Judge, there- 
fore, committed an error of law in 
accepting the ground of default 
under Section 11 (1) (d) on a wrong 
appreciation of the legal position on 
the facts found by the first appel- 
late court, There was, therefore, no 
basis for granting a decree for evic- 
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tion under Section 11 (1) (d) of the 
Act. 

18. In the result the judg- 
ment of the High Court is set aside 
and the judgment and the decree of 
the Munsiff dismissing the suit 
stand restored. The appeal is al- 


lowed with costs. 
Appeal allowed. 





‘AIR 1977 SUPREME COURT 1222. 
(From: Bombay)* 
M. H. BEG AND JASWANT 
SINGH, JJ, : 

Trimbak Gangadhar Telang and 
another, Appellants v. Ramchandra 
Ganesh Bhide and others, Respon- 
dents. .. 

Civil Appeals Nos, 1998-2000 of 
1968, D/- 19-1-1977.. 


Constitution of India, Articles 
133, 226 and 227 — Appellate juris- 
diction of Supreme Court — Inter- 


ference with exercise of discretionary 
power under Arts. 226 and 227 — 
When possible. : 


It is a well settled rule of prac- 
tice not to interfere with the exer- 
cise of discretionary power under 
Articles 226 and 227 of the Constitu- 
tion merely because two views are 
possible on the facts of a case, It is 
also well established that it is only 
when an order of a Tribunal is vio- 
lative of the fundamental basie prin- 
ciples of justice and fair play or 
where a patent or flagrant error in 
procedure or law has crept or where 
the order passed results in manifest 
injustice, that a court can justifiably 
intervene under Article 227 of the 
Constitution, (Para 3) 

The finding of the Revenue Tri- 
bunal that the respondents were in- 
dependent tenants of separate parts 
of the land in dispute under the pre- 
decessor-in-interest of the appellants, 
which had been affirmed by the 
High Court, held was well founded 
in view of the proved facts and cir- 
cumstances, and as such there was 


no justification to interfere with 
the same. (Para 3) 


*(Spl. Civil Appln. Nos, 1304 to 1306 
of 1965, D/- 19-9-1967—(Bom.)). 
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appeals 


A.L R. 
M/s. V. M. Limaye and Mr, K. 
Rajendra Chowdhary and Mers. 


Veena Devi Khanna, Advocates, for 
Appellants; Respondents: Ex parte. 


Judgment of the Court was de- 
livered by 


JASWANT SINGH, J.:— These 
appeals by special leave are directed 
against the judgment and order dated 
September 15, 1967/September 19, 
1967 of the High Court of Judica- 
ture at Bombay whereby Special 
Civil Applications Nos. 1304 to 1306 
of 1965 filed by the appellants under 
Article 227 of the Constitution were 
dismissed by the said High Court. 


2. The facts leading to. these 
are: In 1938, Vasudeo - Bal- 
want Telang, since deceased, who 
was petitioner No, 1 in the aforesaid 
Special Civil Applications leased out 
agricultural land in dispute compris- 
ed in a portion of R, Survey No. 25/1 
and the- whole of the Survey- No, 26 
admeasuring 4 acres and 8 gunthas 
and 16 acres and: 36 -gunthas respec- 
tively situate in the outskirt of vil- 
lage Haripur in Miraj Taluka of 
Sangli District of the erstwhile Miraji 
State (Junior). to Ganesh Bhikaji 
Bhide, father of Ramchandra Ganesh 
Bhide, respondent No. 1 herein, on an 
annual rent of Rs, 320/-. On March 
23, 1948, the said Vasudeo Balwant 
Telang gave notice to respondent No. 
I's father intimating the latter that 
the land taken by him under a 
kabulayat for cultivation upto April 
10, -1948 would not be given to him 
for the next year, As there was no 
provision in the tenancy law then in 


force in the State of Miraj under 
which respondent No, 1’s father 
could seek protection against his 


threatened eviction, respondent No. 1 
executed a fresh deed of kabulayat 
on July 14, 1948, in favour of Vasu- 
deo Balwant Telang for a period of 
one year agreeing to pay Rs. 700/- 


‘as rent for that period to the latter. 


On the merger of the Miraj State in 
the then province of Bombay, the 
Tenancy and Agricultural Lands Act, 
1939 (hereinafter referred to as ‘the 
1939 Act’) was extended to Miraj 
State on August 13, 1948. Prior to 


the extension of 1939 Act to the 
Miraj area, respondent No. 1 had 
sublet some portions out of the 
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aforesaid leased Survey numbers in 
his occupation to respondents Nos. 2 
and 3. On 30-6-1948, a notice was 
issued by the revenue authority to 
Vasudeo Balwant Telang informing 
him that respondents Nos. 2 and 3 
who had to be deemed to be pro- 
tected tenants had been recorded as 
such in respect of areas in their 
separate possession under the provi- 
sions of the Bombay ‘Tenancy and 
Agricultural Lands Act, 1948 (here- 
inafter referred to as ‘the 1948 Act’) 
and that if he had any objection 
with regard thereto, he was at lH- 
berty to obtain a declaration against 
the same from the Mamlatdar by 
August 11, 1949 under Section 4 of 
the Act. Though Vasudeo Balwant 
Telang contested the notice, the ob- 
jections preferred by him were over- 
ruled and respondents Nos, 1 to 3 
were recorded as protected tenants 
in the record of rights in respect of 
the areas in their possession, At or 
about this time, an entry was also 
made in the record of rights showing 
Rs. 20/- per bigha as the rent pay- 
able by each of the aforesaid three 
respondents. The total rent of 
Rs, 320/~ per year computed at the 
said rate of Rs. 20/- per bigha per 
annum was apportioned between res- 
pondents Nos, 1, 2 and 3 at Rupees 
200/-, Rs. 80/- and Rs, 40/~ respec- 
tively, After their recognition as 
protected tenants in the record of 
rights, though respondents Nos, 1 to 
3 started paying their share of the 
rent separately to Vasudeo Balwant 
Telang, the latter credited the pay- 
ment only to the account of respon- 
dent No. 1. On February 21, 1953, 
Vasudeo Balwant Telang = served 
separate notices under Section 31 of 
the 1948 Act on respondents Nos. 1 
to 3 terminating their tenancies with 
respect to the parcels of land in 
their respective possession on the 
ground that he required the same 
for his personal cultivation, Pur- 
suant to the said notices, Vasudeo 
Balwant Telang filed an application 
on September 29, 1954 against res- 
pondents Nos.ito3 for possession of 
the parcels of land in their cultivation 
on the ground that he bona fide re- 
quired them for his personal culti- 
vation, Before filing the aforesaid 
application for possession, Vasudeo 
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Balwant Telang gave another notice 
on June 7, 1954 to respondent No. 1 
under Section 14 of the 1948 Act 
purporting to terminate his tenancy 
with respect to all the parcels of 
land in dispute some of which were 
manifestly not in his possession on 
the ground that the latter had com- 
mitted defaults in payment of rent 
for the years 1949-50 to 1953-54. 
Pursuant to this notice, copies where- 
of he sent to respondents Nos, 2 and 
8, Vasudeo Balwant Telang filed an- 
other application against respondents 
Nos. 1 to 3 for possession of the 
aforesaid parcels of land on the 
ground that respondent No. 1 had 
made default in payment of rent for 
the aforesaid years. While contest- 
ing the application for possession, 
respondents Nos, 1 to 3 contended 
that they were recognised by Vasu- 
deo Balwant Telang as separate ten- 
ants of the portions of land in their 
possession; that the notice of ter- 
mination of the tenancy issued by 
Vasudeo Balwant Telang to respon- 
dent No, 1 alone was invalid and 
that no default in payment of rent 
was made by them, They further 
pleaded that the agreed rent payable 
by them was Rs. 200, Rs. 80/- and 
Rs. 40/- per year respectively. The 
Extra Awal Karkun, Miraj dismissed 
the application for possession of all 
the aforesaid parcels of land observ- 
ing that respondents Nos, 1 to 3 be- 
ing separate and independent tenants 
of the plots in their possession, the 
aforesaid notice of termination of the 
tenancy given by Vasudeo Balwant 
Telang to respondent No. 1 alone 
was invalid, The decision of the 
Extra Awal Karkun, Miraj was con- 
firmed in appeal by the Special De- 
puty Collector, Tenancy: Appeal, 
Sangli. On the matter being taken 
in revision, the Bombay Revenue 
Tribunal relying on a decision of the 
Bombay High Court set aside the 


orders of the Extra Awal Karkun, 
Miraj Taluka, and Special Deputy 
Collector, Tenancy Appeal, Sangli, 


and remanded the case for fresh trial 
and disposal observing that the con- 
tractual tenancy of respondent No. 1 
in all the parcels of land in dispute 
would continue even after respon- 
dents Nos. 2 and 3 were recognised 
as protected tenants of parts of the 
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land in their possession unless the 
sub-tenancy of respondents 2 and 3 
was recognised by Vasudeo Balwant 
Telang and the sub-tenants became 
directly responsible for payment of 
rent of the areas of land in their 
separate possession, The Bombay 
Revenue Tribunal further observed 
that the Extra Awal Karkun, Miraj 
and the Special Deputy Collector, 
Tenancy Appeal, Sangli had failed to 
deal with the question as to whether 
the sub-tenancy of respondents Nos. 
2 and 3 was recognised by Vasudeo 
Balwant Telang and whether respon- 
dents 2 and 3 became directly res- 
ponsible for the payment of rent to 
Vasudeo Balwant Telang. By the 
time, this decision came to be ren- 
dered by the Bombay Revenue Tri- 


bunal, two other proceedings had 
been commenced by Vasudeo Bal- 
want Telang inasmuch as in 1956, 


he filed an application for a declara- 
tion that respondents Nos. 1 to 

were joint tenants of the land and 
were jointly and severally responsi- 
ble for payment of the rent, and 
about the same time a suit in the 
Civil Court for the recovery of rea- 
sonable rent for the years 1949-50 to 
1953-54 wherein a reference was 
made by the Court to the Mamlatdar, 
Mirai Taluka for determination of 
the reasonable rent. While dis- 
posing of the revision application 
which arose out of Vasudeo Balwant 
Telang’s application for possession on 
the ground of default in payment of 
rent, the Revenue Tribunal directed 
the Mamlatdar, Miraj Taluka at the 
request of the parties to try and dis- 
pose of together all the three mat- 
ters viz, the remanded application 
for possession on the ground of de- 
fault in payment of rent. the appli- 
cation of Vasudeo. Balwant Telang 
for declaration that the respondents 
Nos. 1 to 3 were joint tenants of the 
lands and the reference regarding 
the determination of reasonable rent 
for the years 1949-50 to 1953-54, Ac- 
cordingly, the Mamlatdar, Miraj Ta- 
luka, recorded further evidence ad- 
duced by the parties and on a consi- 


deration thereof, he held that res- 
pondents Nos, 2 and 3 were. recog- 
nised by Vasudeo Balwant Telang as 
independent tenants and as such the 
notice of termination of the tenancy 
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given by Vasudeo Balwant Telang to 
respondent No, 1 alone was invalid. 
The Mamlatdar also held that the 
agreed rent during the years in ques- 
tion at the rate of Rs. 20/- per bigha 
was Rs. 320/- per year which was 
payable by the three tenants (res- 
pondents); that as the reasonable rent 
could not be in excess of the agreed 
rent and the respondents had not 
claimed that the agreed rent was in 
excess of the reasonable rent, the 
agreed rent was the reasonable rent. 
Proceeding on the basis that the 
agreed and reasonable rent was 
Rs, 320/- per year, the Mamlatdar 
found that far from committing de- 
fault in the payment of rent, the res- 
pondents had made cver payment to 
the extent of Rs. 100/-. The Mamlat- 
dar further held that respondents 1 
to 3 were independent and not joint 
tenants of the aforesaid three parcels 
of land, On these findings, he dismis- 
sed Vasudeo Balwant Trelang’s appli- 
eation for possession of the three par- 
cels of land in dispute as also his ap- 
plication for declaration that respon- 
pondents Nos. 1 to 3 were joint 
tenants of the said plots of land and 
declared that the reasonable rent of 
the entire land was Rs, 320/- per 
year. Aggrieved by the decision of 
the Mamlatdar. Miraj Taluka, Vasu- 
deo Balwant Telang filed three sepa- 
rate appeals before the Special De- 
puty Collector, Tenancy Appeal, 
Sangli, who allowed the same hold- 
ing that respondents 2 and 3 conti- 
nued to be the sub-tenants of res- 
pondent No, 1 even after they were 
declared to be protected tenants and 
that the notice of termination of the 
tenancy served by Vasudeo Balwant 
Telang on respondent No, 1 was 


valid. The Special Deputy Collector 
further held that it had not been 
proved that the agreed rent was 


Rs. 320/- per year. The Special De- 
puty Collector further held that the 
tenancy created vide kabulayat dated 
July 14, 1948 executed by respon- 
dent No, 1 was to last for a period 
of ten years in accordance with Sec- 
tion 5 of the 1948 Act as it original- 
ly stood but the term regarding the 
payment of Rs. 700/- as rent could 
not, as a result of that section, ex- 
tend beyond the period specified in 
the rent note, The Special Deputy 
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Collector concluded by observing that 
there was no agreed rent in respect 
of the years in question, On _ these 
findings, the Special Deputy Collec- 
tor remanded the aforesaid applica- 
tion for possession as well as the re- 
ference for determination of reason- 
able rent to the Mamlatdar, Miraj 
Taluka, directing the latter to deter- 
mine afresh the question of reason- 
able rent under Section 12 of the 
1948 Act and also to decide whether 
respondent No, 1 had committed de- 
fault in payment of rent and was li- 


able to be dispossessed of all the 
plots of land in dispute. The mat- 
ter was then taken in revision by 


both the parties to the Bombay Re- 
venue Tribunal which set aside the 
order of the Special Deputy Collec- 
tor and restored that of the Mamiat- 
dar in all the three proceedings hold- 
ing that respondents Nos. 1 to 3 
were separate tenants of Vasudeo 
Balwant Telang in respect of the 
areas of the land in their separate 
possession and the notice terminating 
the tenancy was invalid. The Re- 
venue Tribunal also held that the 
reasonable rent of the land was 
rightly fixed by the Mamlatdar at 
Rs, 320/- per year, Aggrieved. by this 
decision of the Revenue Tribunal, 
the appellants filed the aforesaid 
Special Civil Applications in the 
High Court of Judicature at Bombay 
which, as already stated, dismissed 
the same by its judgment and order 
dated September 15, 1967/September 
19, 1967. It is against this judgment 
and order that the present appeals 
have heen preferred. 


3. As would be apparent from 
the above narrative, the instant case 
does not involve any . substantial 
question of law of general or public 
importance, Although counsel for 
the appellants has strenuously assail- 
ed the correctness of the findings of 
the Revenue Tribunal and of the 
High Court, we are unable to accede 
to his contention. We have not, de- 
spite careful consideration of `- the 
judgments and objections submitted 
to us, been able to discern any legal 
infirmity or error either in the deci- 
sion of the Revenue Tribunal or of 
the High Court. It is a well-settled 
rule of practice of this Court not to 


Trimbak v. Ramchandra (Jaswant Singh J.) [Prs. 2-4] S.C. 1225 


interfere with the exercise of dis- 
cretionary power under Articles 226 
and 227 of the Constitution merely, 
because two views are possible on 
the facts of a case. It is also well! 
established that it is only when an 
order of a Tribunal is violative of the 
fundamental basic principles of jus- 
tice and fair play or where a patent 
or flagrant error in procedure or 
law has crept or where the order 
passed results in manifest injustice, 
that a court can justifiably intervene 
under Article 227 of the Constitu- 
tion, In the instant case, we have 
not been able to find any such flaw. 
The finding of the Revenue Tribu- 
nal that the respondents were inde- 
pendent tenants of separate parts of 
the land in dispute under Vasudeo 
Balwant Telang, the predecessor-in- 
interest of the appellants, which has 
been affirmed by the High Court, 
appears to be well founded in view 
of the following proved facts and 
circumstances:— 


1, The entry made in the record 
of rights after due enquiry accord- 
ing to law about the status of the 
respondents Nos, 2 and 3 as pro- 
tected tenants in respect of the por- 
tions of the land in dispute in their 
possession. 


2, Separate payment of the rent 
by the respondents and acceptance 
thereof by Vasudeo Balwant Telang. 


_3. Application by Vasudeo 
Balwant Telang for declaration that 
respondents were jointly and seve- 
rally responsible for payment of 
rent of the land in dispute. 


4, Notices by .Vasudeo Balwant 
Telang to the respondents terminat- 
ing their tenancies on the ground 
that he required the portions of the 
land in their respective possession 
for personal cultivation, 


5, Application filed by Vasudeo 
Balwant Telang against the respon- 
dents under Section 31 of the 1948 
Act averring that he bona fide re- 
quired the land for his personal cul- 
tivation. : 


4, In view of the foregoing, 
there is hardly any justification to 
interfere with the impugned judg- 


ment and. order. In the result the 
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appeals fail and are hereby dismissed 
but without any order as to costs. 
Appeals dismissed. 
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P. K. GOSWAMI AND P, N, 
SHINGHAL, JJ. 


Piarey Lal, Appellant v. Hori Lal, 
Respondent, 


Civil Appeal No. 1252 of 1976, 
D/- 7-2-1977. 
U., P., Consolidation of Holdings 


Act (5 of 1954), See. 30 — Interpre- 
tation -— Order of consolidation al- 
lotting new plots for earlier plots in 
respect of which agreement for sale 
had been executed Agreement 
whether rendered void under Section 
56, Contract Act (Contract Act 
(1872), Section 56) (I. P., Act 
(1882), Sections 54 and 55 (1) (d). 
S. A. No. 179 of 1975, D/- 13-8-1975 


— 


(All), Reversed; 1972 All LJ 549, 
Overruled. 

While Clause (a) of Section 30 
provides for the cessation of the 


rights, title, interests and liabilities 
both of the tenure-holder to whom 
the ‘chak’ has been allotted, and of 
the former tenure-holder of the plots 
comprising the ‘chak’ in their res- 
pective “original holdings”, Clause 
(b) provides that the tenure-holder 
entering into possession of the ‘chak’ 
shall have, in that ‘chak’, the same 
rights, title, interests and liabilities 
“as he had in the original holdings.” 


Where in a suit for specific per- 
formance of agreement for sale, the 
defendant seller (appellant) pleaded 
that as new plots had been allotted 
as a result of the consolidation of 
his holding under the Act, he could 
not perform the agreement, 

Held that the plaintiff-respon- 
dent’s suit for specific performance 
was liable to dismissal, 

A cross-reference to Sec. 54 of 
the Transfer of Property Act shows 
that a contract for the sale of im- 
movable property is a contract that a 


*(S. A, No, 179 of 1975, D/- 13-8- 
1975—(AI1.)). 
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sale of such property shall take 
place on terms settled between the 
parties, It has however been specifi- 
cally provided in the section that 
such a contract “does not, of itself, 
create any interest in or charge on 
such property.” It would therefore 
follow that the agreement for sale 
in the present case did not give rise 
to any interest “in” the original 
holding of the defendant as ` the 
tenure-holder, That being so, there 
could be no occasion for the trans- 
fer of any such liability in” the 
new land or ‘chak’ of the defendant 
so as to attract clause (b) of Section 
30 of the Act. In fact what the de- 
fendant was bound to do under Sec- 
tion 55 (1) (d) of the Transfer of 
Property Act was to execute a pro- 
per conveyance of “the property” 
which was the subject-matter of 
the contract for sale, and not of any 


other property. So when he lost 
that property as a result of the 
scheme of consolidation and his 


rights, title, and interests ceased in 
that property by virtue of clause (a) 
of Section 30 of the Act, the agree- 
ment for sale became void within the 
meaning of Section 56 of the Con- 


tract Act, and it is futile to urge 
that they were saved by clause (a) 
or clause (b) of Section 30 of the 


Act, S. A. No. 179 of 1975, D/- 13-8- 
1975 (All, Reversed; 1972 All LJ 
549, Overruled, (Paras 3, 4, 5, 8) 
Cases Referred: Chronological Paras 


1972 All LJ 549 = 1972 All WR 
(HC) 353 3, 6 
1969 All LJ 189 3 
1966 All LJ 1004 = 1966 All WR 
(HC) 641 3 


Mr. A. K. Gupta, Advocate, for 
Appellant; Mr. S. T, Desai, Sr, Ad- 
vocate, (Mr. R. B. Datar, Advocate 
with him), for Respondent. 

Judgment of the court was de- 
livered by 

SHINGHAL, J.:— This appeal, 
by special leave, is directed against 
the summary dismissal of defendant 
Piarey Lal’s second appeal on August 
13, 1975. As the leave has been 
limited to the question of interpreta- 
tion of clauses (a) and (b) of Section 
30 of the U. P. Consolidation of 
Holdings Act, 1953, (hereinafter re- 
ferred to as the Act), “for the pur- 
pose of deciding whether the liability 
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of the petitioner to specifically per- 
form the contract of sale of the old 
holding was transferred to the new 
‘thak’ allotted to him on consolida- 
tion,” it will be enough to state the 
facts which bear on it. 


2. Respondent Hori Lal vaiad 
the suit for specific performance 0 
an agreement dated March 6, 1966, 
for the sale of six plots of land 
measuring nine bighas and six biswas 
in village Hathiawali, Tehsil . Gan- 


naur. It was alleged in, the plaint 
that Rs. 3000/- were paid by the 
plaintiff Hori Lal in advance, and 


the balance of Rs. 2000/- was to be 
paid at the time of. the execution. of 
sale deed, within one year of the 
agreement. It was also pleaded that 
as defendant -Piarey Lal re- 
fused to. execute the sale deed, the 
plaintiff was driven to the necessity 
of filing the suit for specific perform- 
ance of the agreement for sale and, 
in the alternative, for the recovery 
of Rs, 3000/- which had been paid as 
advance. Defendant Piarey Lal de- 
nied the execution of the agreement 
for sale and the receipt of Rs. 3000/-, 
and pleaded that as new plots had 
been allotted as a result of the con- 
solidation of his holding under the 
Act, he could not perform the 
agreement for‘sale’ The trial Court 
framed issues, inter alia, on ques- 
tions relating to the execution of the 
agreement for sale, payment of 
Rs. 3000/- to the defendant, and the 
inability of the defendant to perform 
the contract.. That court held that 
the plaintiff had proved the agree- 
ment for sale and the payment of 
Rs, 3000/-. It also held that the 
agreement for sale could be “enforc- 
ed for plots allotted to the defendant 
in lieu of plot mentioned in the 
agreement in consolidation.” It there- 
fore decreed the suit for specific per- 
formance by its judgment dated 
August 23, 1973. The Second Addi- 
tional District Judge, Badaun, up- 
held the decree, and as the High 
Court has dismissed the second ap- 
peal as aforesaid, defendant Piarey 
Lal has come to this Court for a re- 


dress of his grievance by special 
leave, 
3. As has been stated, the 


limited question for consideration in 
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this Court is whether the defendant 
was liable to specifically perform the 
contract for sale of his old holding 
even after its consolidation and the 
allotment of a ‘chak’? It appears 
that there was controversy in the 
Allahabad High Court on the question 
whether an agreement for sale, in 
the circumstances of a case like this, 
was rendered void under Sec, 56 of 
the Contract Act because of the 
order of consolidation allotting new 
plots for the earlier plots in respect 
of which the agreement for sale had 
been executed. A single Judge of that 
Court took the view in Sugna v. 
Kali Ram, 1966 All LJ 1004 that the 
agreement became void and impossible 
of performance, and was not saved 
by Section 30 of the Act. A differ- 
rent view. was however taken by 
another single’ Judge in Chetan 
Singh v. Hira Singh, 1969 All LJ 
189..The matter was referred to a 
Division Bench in Shanti Prasad v. 
Akhtar, 1972 All LJ 549. One of the 
Judges in the Division. Bench was 
the Judge who had given the deci- 
sion in Chetan Singh’s case. The 
Bench held that the duty of the sel- 
ler to execute the conveyance of the 
property agreed to be sold was a 
liability recognised by law. and was 
enforceable as the liability “relates 
‘to the land. mentioned in the agree- 
ment” and was “transferred to the 
new ‘chak’” under Section 30 (b) ‘of 
the Act, The decision in Shanti Pra- 
sad’s case formed the basis of the 
decision of the first appellate court 
in this case, and that appears to be 
the reason why the High Court has 
dismissed the second appeal sum- 
marily. The controversy therefore 
turns on the proper interpretation of 
Section 30 of the Act which deals 
with the consequences which ensue 
on exchange of possession as a result 
of the allotment of a ‘chak’ to the 
tenure-holder. ,' : 


4. Clauses (a) and (b) of Sec- 
tion 30 of the Act provide as fol- 
lows,-— i ` 

“30, Consequences which shall 
ensue on exchange of . possession.— 
With effect from the date on which 
a tenure-holder enters, or is deemed 
to have’ entered into possession of 
the chak allotted to him, in accord- 
ance with the provisions of this Act, 
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the following 
ensue— 

(a) the rights, title, interests and 
liabilities— 

(i) of the tenure-holder entering, 
or deemed to have entered, into pos- 
session, and 

(ii) of the former tenure-holder 
of the plots comprising the chak, in 
their respective original holdings 
shall cease; and 


(b) the tenure-holder entering 
into possession, or deemed to have 
entered into possession, shall have 
in his chak the same rights, title, in- 
terests and liabilities as he had in 
the original holdings together with 
such other benefits of irrigation 
from a private source, till > such 
source exists, as the former tenure- 


consequences shall 


holder of the plots comprising the 
chak had in regard to them.” 
It would thus appear that while 


clause (a) deals with the rights, title, 
interests and liabilities of the tenure- 
holder entering into possession of 
the ‘chak’, as well as of the former 
tenure-holder of the plots compris- 
ing the ‘chak’, in their respective 
original holdings, and -provides that 
those rights, title, interests and lia- 
bilities shall “cease”, clause (b) pro- 
vides. that the tenure-holder entering. 
into possession of the ‘chak’ shall 
have, in that.‘chak’, the: same rights, 
title, interests and liabilities “as he 
had in the original . holdings.” The 
expression ‘chak’ has been defined in 
Section 3 (1-A) of the Act to mean 
“the parcel of land allotted to a 





tenure-holder on consolidation.” The 
two clauses therefore are quite 
simple and clear, and do not raise 
any real problem of interpretation, 


but the question is whether there is 
justification for the argument, in the 
facts and circumstances of this case, 
that the expréssion “liabilities” 
would cover the liability of the sel- 
ler (i.e, the defendant), under the 
aforesaid agreement for the sale of 
his original holding? 


As is obvious; clause (a) of 
Section 30 does not bear on the 
question in controversy because it 
only provides for the cessation of 
the rights, title, interests and liabili- 
ties both of the tenure-holder to 
whom the ‘chak’ has been allotted, 
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and of the former tenure-holder of 
the plots comprising the ‘chak’ in 
their respective “original holdings.” 
There is no controversy that this was 
so in the present case. It is also no- 
body’s case that the rights, title, and 
interests of the tenure-holder enter- 
ing into possession of his ‘chak’ have 
any bearing on the controversy re- 
lating to the specific performance of 
the agreement for sale, for all that 
has been urged before us is that the 
defendant, as the tenure-holder of 
the new holding or ‘chak’, had the 
same “liabilities” in that ‘chak’ as he 
had in the original holding. What 
therefore remains for consideration 


is whether, on the defendant’s en- 
tering into possession of his new 
land or ‘chak’, there was the same 
liability “in” the new land as “in” 


the original holding. Tt has there- 
fore to be examined whether, by 
virtue of the agreement for sale. any 
liability accrued “in” the original 
holding? f 


ae 5. A eross-reference to Section 
tion 54 of the Transfer of Property 
Act shows that a contract for the 
sale of immovable property is a 
contract that a sale of such property 
shall take place on terms settled be- 
tween the parties. It has however 
been specifically provided in the sec- 
tion that such a contract “does not, 
of itself, create any interest in or 
charge on such property.” It would 
therefore follow that the agreement 
for sale in the present case did notl. 
give rise to any interest “in” the 
original holding of the defendant as 
the tenure-holder, That being so, 
there could be no occasion-for the 
transfer of any such liability “in” the 
new land or ‘chak’ of the: defendant 
so.as to attract clause (b) of Section 
30 of the Act. In fact what the de- 
fendant was bound to do under Sec- 
tion 55 (1) (d) of the Transfer of 
Property Act was to execute a pro- 
per conveyance of. “the property” 
which was the subject-matter of the 


contract for sale, and not of any 
other property. So when he lost 
that property as a result of. the 
scheme of consolidation and his 


rights, title and interests ceased in 
that property by virtue of clause (a) 
of Section 30 of the Act, the agree- 
ment for sale became void within 
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the meaning of Section 56 of the 

Contract Act, and it is futile tourge 

that they were saved by clause (a) 

Z clause (b) of Section 30 of the 
ct. 


6. We have gone through the 
decision in Shanti Prasad’s case (1972 
All LJ 549) (supra) but we find that 
while the High Court took note of 
the fact that the rights, title, inte- 
rests and liabilities of the tenure- 
holder “in” his original holdings ceas- 
ed, and he acquired the same rights, 
title, interests and liabilities “in” the 
‘chak’ allotted to him, it lost sight of 
the significance of the word “in”, and 
the aforesaid provisions of Section 54 
of the Transfer of Property Act, and 
disposed of the controversy before it 
by raising the other question whe- 
ther “the tenure-holder”’ was subject 
to any liability “in respect of’ his 
old holding. That was why it fell 
into the error of holding that a lia- 
bility was -created in the’ original 
holding of the defendant, and was 
transferred to his. ‘chak’ on his en- 
tering into its possession, As has 
been shown, that was an erroneous 
view which has to be rectified, 


7. $I may be mentioned that 
counsel for the respondent tried to 
argue that the defendant was bound 
to execute a proper conveyance of 
his original holding, which was the 
subject-matter of the agreement for 
sale, because, that holding had been 
“substituted” by the ‘chak.’ He also 
tried to argue that the ‘chak’ allot- 
ted to the defendant by way of con- 
solidation of his holding was the 
same as his original holding so that 
there was no occasion to invoke Sec- 
tion 30 of the Act. Counsel could 
not however support his argument by 
reference to the law, or the facts of 
the case, Moreover he was unable 
to show how he could raise any 
such argument when the special 
leave had been limited to the inter- 


pretation of clauses (a) and (b) of 
Section 30 of the Act. 

8. Tt would thus appear that 
the plaintiff-respondent’s suit for 


specific performance of the agree- 
ment for sale was liable to dismis- 
sal, and the High Court as well as 
the courts below erred in 
taking a contrary view. Counsel for 
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the appellant has however frankly 
stated at the bar that the appellant 
would be willing to refund the sum 
of Rs, 3000/- along with interest at 6 
per cent per annum from the date 
of payment. 


9. The appeal is allowed with 
costs, the impugned judgment of the 
High Court is set aside, and the 
suit of plaintiff-respondent Hori Lal 
is dismissed in so far as it relates to 
specific performance of the agree- 
ment for sale. It is however ordered 
that the defendant shall repay Rupees 
3000/- to the plaintiff, along with in- 
terest at 6 per cent per annum from 
the date of payment within three 
months from today. 

Appeal allowed. 
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P, K. GOSWAMI AND P N. 
SHINGHAL, JJ. 


The Bhavnagar Municipality, Ap- 


pellant v. Alibhai Karimbhai and 
others, - Respondents, 

Civil Appeal No. 900 of 1976, 
D/- 8-2-1977. 

(A) Industrial Disputes Act 


(1947), Sections 33 (1) (a), 33A — Re- 
trenchment during pendency of in- 
dustrial dispute — Section 33 (1) (a) 
if contravened — Complaint under 
Section 33A — Maintainability, 


When during the pendency of an 
industrial dispute between a Munici- 
pality and its daily rated workers in 
its Water Works Section before the 
Tribunal the Municipality retrenched 
these workers without obtaining the 
prior permission of the Tribunal and 
the subject-matter of the dispute 
was directly connected with the con- 
version of the temporary employment 
of such workers into permanent, 
such tampering with status quo ante 
of these workers was a clear altera- 
tion of the conditions of their service. 
The alteration was in regard to a 
matter connected with the pending in- 


*(Spl. Civil Appln. No, 263 of 1976, 
D/- 8-3-1976—(Guj.)). 
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dustrial dispute, Thus, there was 
contravention of Section 33 (1) (a) 
on the part of the Municipality and a 
complaint under Section 33A at the 
instance of such workers was main- 
tainable. Features of Sec. 33 (1) (a) 


pointed. (Paras 12, 13, 
14, 10) 

(B) Industrial Disputes Act (1947), 
Section 334 — Complaint under 


— Nature of— Duty of Tribunal — 
S.C. A. No, 263 of 1976, D/- 8-3-1976 
(Guj), Reversed, 

In a complaint under Sec, 334A, 
even if the employer is found - to 
have contravened: the provisions of 
Section 33, the Tribunal has to pro- 
nounce upon the merits of the dis- 
pute between the parties, For the 
purposes of the Act the complaint 
under Section 33A takes the form of 
a reference of an industrial -dispute 
by the appropriate authority and the 
same has to be disposed of in a 
like manner, The Tribunal commits 
an error of jurisdiction declining to 
adjudicate the matter and to make 
its award on the merits as - required 
under the law. S, C. A. No, 263 of 
1976, D/- 8- 3- 1976 (Guj), Reversed. 

(Para 15) 

Mr, P. H. Parakh, and Miss Manju 
Jetley, Advocates, for Appellant; M/s. 
S. C. Agarwal, V. J. Francis and A. P. 
Gupta, Advocates, for Respondents. 


. Judgment of the Court was de- 
livered by 


P. K. GOSWAMI, J.:— This ap- 
peal by special leave at the instance 
of the Bhavnagar Municipality is 
directed against the order of the 
Gujarat High Court dismissing in li- 
mine its writ application challenging 
the award of the Industrial Tribu- 
nal, Gujarat, made under Section 33A 
of the Industrial Disputes Act (brief- 
ly the Act). 


2. There was an industrial 
dispute’ pending between the Bhav- 
nagar Municipality (briefly the ap- 
pellant) and its workmen before the 
Industrial Tribunal in Reference No. 
37 of 1974 referred to it under Sec- 
tion 10 (1) (d) of the Act on March 
5, 1974. The said industrial dispute 
related to several demands including 
the demand for permanent status of 
the daily rated workers of the Water 
Works Section of the Municipality 


ALE, 


who had completed 90 days service. 
While the aforesaid industrial dis- 
pute was pending before the Tribu- 
nal, the appellant, on September 30, 

1974, passed orders retrenching 22 

daily rated workmen (briefly the 
respondents) attached to the Water 
Works Section of the Municipality. It 
is not disputed that the appeliant 
had complied with Section 25F of 
the Act and due retrenchment com- 
pensation had been paid to those 
workers, On June 20, 1975, the res- 
pondents filed ‘a complaint to the 
Tribunal under Section 33A of the 
Act for contravention of See. 33 of 
the Act by the appellant. 


3. Neither party adduced any 
oral evidence before the Tribunal but 
relied only upon documents produced 
before it. On October 30, 1975, the 
Tribunal made its award ‘holding. that 
the appellant contravened ‘Section 33 
(1) (a) of. the Act and, therefore, 
directed reinstatement of .the respon- 
dents. The appellant preferred a 
writ application before the High 
Court which was dismissed in limine, 
as stated above, Hence this appeal 
by special leave. 


4. Two questions arise for de~ 
cision in this appeal, First, whether 
the appellant contravened Section 33 
(1) (a) of the Act by ordering re- 
trenchment of the respondents who, 
along with other workers, were 
directly involved in the industrial 
dispute pending before the Tribunal. 
Second, whether contravention of 
Section 33 will automatically lead 
to an order of reinstatement of - the 
respondents, as has been held by the 
Tribunal. 


5 6s, is common ground that 
the appellant did not obtain prior 
permission of the Tribunal before 
retrenching the: respondents, 

6. . It is.well settled that a 
complaint under Section 33A is 
maintainable only if the employer 
contravenes Section 33 of the Act. It 
is submitted by Mr. Agarwal, on be~- 
half of the respondents, that the ob- 
ject of Section 33 should be borne in 
mind in considering the question 
about alteration of conditions of 
service under Section 33 (1) (a) of 
the Act, He submits that since the 
the respondents were directly in- 
volved in the dispute and the ques~- 
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tion of their permanent status from 
a casual or temporary status formed 
the subject-matter of the dispute, the 
reference has been made nugatory by 
the action of the appellant In re- 
trenching them, Mr. Parekh, on the 
other hand, submits that retrench- 
ment of the respondents does not in- 
volve alteration of conditions of ser- 
vice and hence there is no contra- 
vention of Section 33 of the Act. 


7, There is no complaint by 
Mr. Agarwal that there is any non- 
compliance by the appellant with 
Section 25F of the Act. Mr, Agarwal 
further rightly concedes that he 
cannot bring his case under Section 
33 (1) (b) or under Section 33 (2) (b) 
since it is not a case, of 
discharge or dismissal for miscon- 
duct. His entire submission is based 
on Section 33 (1) (a) of the Act. 

8. Section 33 of the Act so 
far as material for us may be set 
out: 

“33 (1) During the pendency of 
proceeding before a 
bance in respect of an indus- 
trial dispute, no employer shall— 

(a) in regard to any matter con- 
nected with the dispute, alter, to 
the prejudice of the workmen con- 
cerned in such dispute, the condi- 
tions of service applicable to them 
immediately before the commence- 
ment of such proceeding; 

x x x x x 

save with the express permission in 
writing of the authority before 
which the proceeding is pending.” 

9. There is a clear prohibition 
in Section 33 (1) (a) against altering 
conditions of service by the emplo- 
yer under the circumstances specified 
except with the written permission 
of the Tribunal or other authority 
therein described, 

10. In order to attract Section 
33(1) (a), the following features 
must be present: 

(1) There is a proceeding in res- 
pect of an industrial dispute pend- 
‘ing before the Tribunal. 

(2) Conditions of service of the 
workmen applicable immediately be- 
fore the commencement of the Tribu- 
nal proceeding are altered. 

(3) The alteration of the condi- 
tions of service is in regard to a 
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matter connected with the 
industrial dispute, 


(4) The workmen whose condi- 
tions of service are altered are con- 
cerned in the pending industrial dis- 
pute, 


(5) The alteration of the condi- 
tions of service is to the prejudice of 
the workmen. 


11. The first feature is ad- 
mittedly present in this case since 
action has been taken by the appel- 
lant in retrenching the respondents 
during the pendency of the proceed- 
ing before the Tribunal. The point 
that requires consideration is whe- 
ther the other features are also pre- 
sent in the instant case. 


12. Before we proceed further 
we should direct our attention to 
the subject-matter of the industrial 
dispute pending before the Tribunal. 
It is sufficient to take note of the 
principal item of the dispute, name- 
ly, the demand of the respondents 
for conversion of the temporary sta- 
tus of their employment into per- 
manent. To recapitulate briefly the 
appellant employed daily rated 
workers to do the work of boring 
and hand pumps in its Water Works 
Section. These workers have been in 
employment for over a year, They 
claimed permanency in their employ- 
ment on their putting in more than 
90 days’ service. They also demand- 
ed two pairs of uniform every year, 
cycle allowance at the rate of Rupees 
10/- per month, Provident Fund 
benefit and National Holidays and 
other holidays allowed to the other 
workers, While this particular dis- 
pute was pending before the Tribu- 
nal, the appellant decided to entrust 
the work, which had till then been 
performed by these workers in the 
Water Works Section, to a contrac- 
tor. On the employment of the con- 
tractor by the Municipality for the 
self-same work, the services of the 
respondents became unnecessary and 
the appellant passed the orders of 
retrenchment, It is, therefore, clear 
that by retrenchment of the respon- 


dents even the temporary employ- 
ment of the workers ceased while 
their dispute before the Tribunal 


was pending in order to improve that 
temporary and insecure status, 
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13. Retrenchment: may not, snapping of the temporary employ- 
ordinarily, under _all circumstances, ment of the respondents is not to 
amount to alteration of the condi- their prejudice, All the five features 


tions of service. For instance, when 
a wage dispute is pending before a 
Tribunal and on account of the abo- 
lition of a particular department the 
workers therein have to be retrench- 
ed by the employer, such a re- 
trenchment cannot amount to altera- 
tion of the conditions of service, In 


this particular case, however, the 
subject-matter being directly con- 
nected with the conversion of the 


temporary employment into perman- 
ent, tampering with the status quo 
ante of these workers is a clear al- 
teration of the conditions of their 
service, They were entitled during 
the pendency of the proceeding be- 
fore the Tribunal to continue as 
temporary employees hoping for a 
better dispensation in the pending 
adjudication, And if the appellant 
wanted to effect a change of 
system in getting the work done 
through a contractor instead of by 
these temporary workers, it was in- 
cumbent upon the appellant to ob- 
tain prior permission of the Tribunal 
to change the conditions of their em- 
ployment leading to retrenchment of 
their services, The alteration of the 
method of work culminating in ter- 
mination of the services by way of 
retrenchment in this case has a 
direct impact on the adjudication 
proceeding. The alteration effected in 
the temporary employment of the 
respondents which was their condi- 
tion of service immediately before 
the commencement of the proceed- 
ing before the Tribunal, is in regard 
to a matter connected with the 
pending industrial dispute, 


14, The character of the tem- 
porary employment of the respon- 
dents being a direct issue before the 
Tribunal, that condition of employ- 
ment, however insecure, must sub- 
sist during the pendency of the dis- 
pute before the Tribunal and cannot 
be altered to their prejudice by put- 
ting an end to that temporary condi- 
tion, This could have been dohe 
only with the express permission of 
the Tribunal. It goes without saying 
that the respondents were directly 
concerned in the pending industrial 
dispute. No one can also deny that 


their: 


adverted to above are present in the 
Instant case, To permit rupture in 
employment, in this case, without 
the prior sanction of the Tribunal 
will be to set at naught the avow- 
ed object of Section 33 which is 
principally directed to preserve the 
status quo under specified circum- 
stances in the interest of industrial 
peace during the adjudication, We 
are, therefore, clearly of opinion that 
the appellant has contravened the 
provisions of Section 33 (1) (a) of the 
Act and the complaint under Section 
33A, at the instance of the respon- 
dents, is maintainable. The submis- 
sion of Mr, Parekh to the contrary 
cannot be accepted. i 


15. That, however, does not 
conclude the matter. The Tribunal 
was clearly in error in not adjudi- 
cating the complaint on the merits. 
Tt is well settled that in a complaint 
under Section 33A, even if the em- 
ployer is found to have contravened 
the provisions of Section 33, the Tri- 
bunal has to pronounce upon the 
merits of the dispute between the 
parties, The order passed in an ap- 
plication under Section 33A is an 
award similar to one passed in a re- 
ference under Section 10 of the Act. 
The award passed has to be submit- 
ted to the Government and the same 
has to be published under Sec, 17 of 
the Act. For the purposes of the 
Act the complaint under Section 33A 
takes, as it were, the form of a re- 
ference of an industrial dispute by 
the appropriate authority and the 
same has to be disposed of in a like 
manner. The Tribunal has commit- 
ted an error of jurisdiction in de- 
clining to adjudicate the matter and 
to make its award on the merits as 
required under the law. The High 
Court was, therefore, not right in dis- 
missing the writ application of the 
appellant in limine. We should also 
observe that in the absence of adiu- 
dication on the merits by the Tribu- 
nal, the High Court was not right in 
holding that the retrenchment by the 
appellant was “a gross act of victimi- 
sation.” 

16. 


; In the result the order of 
the High Court is set aside. 


It fol- 
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lows that the award of the Tribunal 
ordering reinstatement of the respon- 
dents falls and is set aside. We 
should also add that the observations 
of the Tribunal with regard to the 
question of prosecution of the appel- 
lant under Sections 31 and 32 of the 


Act were not at all pertinent in an 
enquiry under Section 33A and 
ought not to have been made, The 


writ application in the High Court 
stands allowed to the extent indi- 
cated. The appeal is allowed as 
directed in this order, The complaint 
under Section 33A stands restored to 
the file of the Tribunal for dispo- 
sal on the merits in accordance with 
law and in the light of this judg- 
ment. The appellant, however, shall 
pay the costs of the respondents as 
ordered at the time of granting of 
the Special Leave. 

Appeal allowed. 
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Krishan Murari Lal Sehgal, Appellant v. 
State of Punjab, Respondent. 

Civil Appeals Nos. 1299 and 1298 of 1969, 
D/- 9-2-1977. 

(A) Constitution of India, Art. 311 (1) — 
Violation of — Assistant in Patiala and East 
Punjab States Union Secretariat — Transfer- 
red to Punjab consequent on reorganisation — 
Under Patiala and East Punjab States Union 
Civil Service (Punishment and Appeal) Rules, 
appointing authority and punishing authority 
was the State Government which, mder Pepsu 
General Clauses Act meant the Raj Pramukh 
— Dismissal order by Financial Commissioner 
(Revenue) a subordinate to the Governor, the 
Co-ordinate Authority is invalid being in viola- 
tion of Art. 311 (1), and liable to be struck 
down. 1966 Cur LJ 968 (Punj), Reversed — 
(Patiala and East Punjab States Union Civil 
Services (Punishment and Appeal) Rules, 
1953, Rr. 6 and 4). (Para 10) 

(B) States Reorganisation Act (1956), Sec- 
tion 115 (7) — “Previous approval” — Provi- 
sion does not contemplate subsequent ratifica- 
tion — General Circular dated 11-5-1957 by 
the Central Government — Punjab Financial 
Commissioner’s Office (State Services Class IM) 
Rules, 1957 promulgated on 28-2-1957 —- Cir- 
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cular dated 11-5-1957 cannot amount to pre- 
vious approval. 1966 Cur LY 968 (Punj), Re- 
versed; AIR 1965 SC 136; AIR 1974 SC 1631; 
AIR 1958 SC 228 and AIR 1977 SC 747, Dist. 
(Paras 14 and 16) 

Cases Referred: Chronological Paras 
AIR 1977 SC 747 = 1977 Lab IC 272 16 
AIR 1974 SC 1631 = (1975) 1 SCR 449 = 
1974 Lab IC 1103 14 
AIR 1970 SC 143 = (1970) 1 SCR 244 13 
AIR 1965 SC 136 = 1964-7 SCR 549 14 
AIR 1958 SC 228 = 1958 SCR 1013 15 
AIR 1954 SC 680 = (1955) 1 Lab LJ 355 13 


Mr. N. H. Hingorani, Advocate, A. C., for 
Appellant; Mr. O. P. Sharma Advocate, for 
Respondent. 

Judgment of the Court was delivered by 


GOSWAMI, J.:— These appeals are by 
certificate of the High Court of Punjab and 
Haryana. Civil Appeal No. 1299 of 1969 is 
concerned with the appellant’s suit for declara- 
tion of his dismissal order dated October 21, 
1959, as void and illegal. Civil Appeal No. 
1298 of 1969 arises out of his suit for arrears 
of salary. Both the matters were heard to- 
gether in the High Court and the judgment out 
of which Civil Apeal No. 1299 of 1969 arises 
is the principal judgment following which a 
Short order was passed by the High Court 
dismissing the other suit of the appellant for 
atrears of salary. The High Court granted 
certificates in both the appeals. It will be 
sufficient to deal with Civil Appeal No. 1299 of 
1969 in this judgment as the decision therein 
will govern the other appeal. 

2. The facts may now be briefly stated ; 

3. The appellant who was the plain- 
tiff in the court below was appointed as a 
clerk in the Patiala State some time in 
July 1948. On the formation of the new State 
of Punjab on November 1, 1956, with the 
merger of the erstwhile Pepsu and Punjab 
States the appellant was integrated in the ser- 
vice of the new State of Punjab as permanent 
assistant in the grade of Rs. 150-10-300/- and 
was actually getting Rs. 170/- per month on 
October 21, 1959, the date of his dismissal in 
the office of the Financial Commissioner, 
Punjab. 


4. The appellant instituted a suit in 
March 1962 challenging his order of dismissal 
dated October 21, 1959, as void and uncon- 
stitutional praying for a declaration that he 
continued to be in service of the Punjab State. 
In June 1962 he instituted a second suit as 
pauper claiming a decree for about Rs. 8,689/- 
as arrears of his salary and allowances and also 
a further decree for Rs. 278/12/- per mensem 
from 5-6-1962 to 4-7-1962 and Rs, 290/- per 
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mensem from 5-7-1962 upto the date of the 
decree. Both the suits were decreed by tbe 
trial Court. 


5. According to the plaint, the appel- 
lant, due to serious illness of his mother, pro- 
ceeded from Simla where he was working to 
Patiala on casual leave on 8th July, 1958, with 
the sanction of the competent authority. He 
obtained extension of leave on account of 
iliness of his mother, wife and daughter. 
Meanwhile the appellant himself became seri- 
ously ill and prayed for leave from 1-11-1958. 
to 28-2-1959 on the basis of a medical certi- 
ficate granted by Dr. Inder Singh Sodhi, Retir- 
ed Civil Surgeon, Pepsu, Patiala, The autho- 
rities declined to sanction the leave. The ap- 
pellant also continued to be seriously ill and 
was unable to attend his duties, When he re- 
covered he reported for duty at Simla on March 
2, 1959 and he was permitted to resume his 
duty on furnishing a certificate of fitness grant- 
ed by the aforesaid Retired Civil Surgeon. 


6. On January 27, 1959, the appellant 
was served with a chargesheet by the Financial 
Commissioner (Development) Punjab asking 
him to show cause why he should not be dis- 
missed from Government service for his wil- 
ful absence from duty after the expiry of the 
earned leave sanctioned to him upto October 
31, 1958, which was described as “misbeha~ 
viour.” The chargesheet, inter alia, stated : 


“(1) You deliberately defied the 
orders and again applied for extension of leave 
upto the 31st December, 1958 feigning yourself 
to be ill, and also threatened that in case leave 
was not allowed, you might be granted inter- 
view with the Revenue Minister ......... id 

x x x x x 

(2) That on the one hand you have been 
applying for grant of extension of leave on 
account of your own illness and on the other, 
you have requested that you may be allowed 
to appear in B. A. Examination to be held in 
April, 1959. This, therefore, clearly shows 
that you are not actually ill but are malinger- 
ing, and have knowingly defied Government 
orders. 

(3) That your wilful absence from duty 
after the expiry of earned leave sanctioned to 
you upto the 31st October, 1958, is a mis- 
behaviour.” 

The appellant submitted his explanation on 
March 11, 1959. There was an enquiry by 
the Deputy Secretary (Development) in May 
1959. He was served with a second show 
cause notice on August 14, 1959, enclosing the 
report of the Enquiry Officer. The appellant 
submitted his representation to the said notice 
on October 6, 1959. On October 21, 1959, the 
Financial Commissioner (Revenue) passed the 


ane n eee 
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order of dismissal. As already stated, two 
suits were filed by the appellant in 1962. The 
Subordinate Judge, First Class, Patiala, decreed 
both the suits on January 15, 1963. The State 
Government appealed to the High Court and 
the same was allowed on August 9, 1966 and 
both the suits were dismissed. That is how 
these appeals came before us on certificates. 


7. We are concerned in these appeals 
with only one point which, if it is held in 
favour of the appellant, will conclude the 
matter and it will not be necessary to deal with 
the other questions with reference to the illega- 
lities in the course of the departmental enquiry 
alleged by the appellant. 


8. It is submitted on behalf of the ap- 
pellant that the order of dismissal is invalid 
on account of violation of Article 311 (1) of 
the Constitution. The following facts are 
relied upon by the appellant in order to sus- 
tain his submission. 

9. It is admitted by the respondent that 
the appellant initially joined service in the 
State of Patiala in 1948 as a Clerk and he was 
confirmed as an Assistant in the Pepsu Civil 
Secretariat by an order dated October 31, 1956, 
of His Highness the Rajpramukh, which is the 
previous day of the ‘appointed day’ under the 
States Recorganisation Act, 1956. Thus he 
was integrated in the new State of Punjab as 
a confirmed Asistant. Before his integration 
in Punjab he was governed by the Patiala and 
East Punjab States Union Civil Services 
(Punishment and Appeal) Rules, 1953 (briefly 
the Pepsu Rules) which were made in exercise 
of the powers conferred by the proviso to Arti- 
cle 309 of the Constitution. By a Notification 
of the Punjab Government No. 975-CII-57/ 
2499 dated February 9, 1957, these Pepsu Rules 
continue to apply as from Ist November, 1956, 
to the corresponding services, posts and per- 
sonnel of the new State of Punjab till further 
orders. Rule 6 of the Pepsu Rules provides 
as follows :— 

“6. Authority to impose punishment.— 

Subject to the provisions of clause (1) of 
Article 311 of the Constitution of India, the 
authorities competent to impose any of the 
penalties specified in Rule 4 upon the persons 
to whom these rules apply, shall be such as 
may be prescribed by Government in the rules 
regulating the appointment and conditions of 
service of such persons,” 

Dismissal is one of the penalties provided under 
Rule 4 (see: Rule 4 (vii)). As provided under 
R. 6 above mentioned, the Rajpramukh under 
Art. 309 of the Constitution by a notification 
in the Pepsu Gazette of June 27, 1954, made 
appropriate rules on 14th June, 1954, deter- 
mining the authorities competent to impose 
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penalties on members of certain services and 
holders of certain posts in connection with 
the affairs of the State. Item No. 14 in the 
Schedule to these rules mentions “Members 
of Class HI and IV Services in Sectt.” and 
the punishing authority for dismissal of such 
employees is the State Government. It is, 
therefore, clear that under the Pepsu Rules 
which governed his conditions of service the 
State Government alone was competent to 
impose the punishment of dismissal. Under 
the Pepsu General Clauses Act, 1953, “State 
Government shall mean, in relation to any- 
thing done or to be done-after the commence- 
ment of the Constitution, the Rajpramukh”. 
(See Section 2 (46).) 


10. As noted earlier, factually, the ap- 
pellant was confirmed and necessarily ap- 
pointed by the Rajpramukh. Under the 
Pepsu Rules the Rajpramukh alone was. the 
appointing authority. The appellant, there- 
fore, cannot be removed from service by any 
authority subordinate to the Governor in 
Punjab. The coordinate authority in Punjab 
is the State Government. The Governor of 
Punjab alone, therefore, was competent to 
pass the- order of dismissal of the appellant. 
The Financial Commissioner (Revenue) is an 
authority subordinate: to the Governor. He 
was, therefore, not competent to pass the 
order of dismissal. The. order of dismissal 
is violative: of Article 311 (1) of the Con- 
stitution and is, therefore, invalid and is liable 
to be struck down. - 


11. Mr. Sharma, on behalf of the 
respondent, submits that there is no viola- 
tion of Article 311 (1) of the Constitution. 
The appointing. authority for a post held by 
the appellant in the State of Punjab is. the 
Firancial Commissioner (Revenue). He sub- 
mits that the appointing, authority of: the ap- 


pellant: before his integration into the State 


of Punjab does not come into the picture. 
He adds that this «submission of his: is in 
consonance with the provisions of Sec. 116 
of the States Reorganisation Act, 1956 (brie- 
fly the Act). We may, therefore, read Sec- 
tion 116 of the Act: 


“116 (1) Every person who immediate- 
ly before the appointed day is- holding or dis- 
charging the duties of .any post or office in 
connection with the affairs of the Union or 
of an existing State in any area which on 
that day falls within another existing State 
or a new Part A State or a Part C State shall, 
except where by virtue or in consequence of 
the provisions of this Act such post or office 
ceases to exist on that day, continue to hold 
the same post or office in the other existing 
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State or new Part A State or Part C State 
in which such area is included on that day, 
and shall be deemed as from that day to have 
been duly appointed to such post or office 
by the Government of, or other appropriate 
authority in, such State, or by the Central 
Government or other appropriate authority 
in such Part C State, as the case may be. 

Q) Nothing in this section shall be 

deemed to prevent a competent authority, 
after the appointed day, from passing in rela- 
tion to any such person any order affecting 
his continuance in such post or office.” 
Mr. Sharma submits, relying upon the pro- 
visions of Section 116 (1), that since the ap- 
pointing authority for an Assistant in the 
State’ of Punjab is the Financial Commis- 
sioner (Revenue) it follows that he is the ap- 
propriate authority under Section 116 (1) to 
impose the penalty of dismissal. This sub- 
mission follows from what the High Court ac- 
cepted in the impugned judgment in the follow- 
ing words: 

“Our attention has: not been drawn on 
behalf of the learned counsel for the res- 
pondent to any rule according to which the 
Governor: of Punjab, as is contended, js the 
proper authority for the appointment of Assis- 
tants. Indeed, it-is not disputed that if the 
plaintiff had been appointed as Assistant in 
the State- of Punjab, then the Financial Com- 
missioner (Revenue) would have been the 
appropriate authority competent to enquire 
into the petitioner’s conduct and impose the 
penalty of dismissal; in other words, in that 
case, the appointing authority could not have 
been higher in rank than the Financial Com- 
missioner (Revenue). It is certainly not the 
plaintiff’s-respondent’s case that the appro- 
priate authority for appointing Assistants in 
the State of Punjab is the Governor.” 

12. We are unable to appreciate the 
above line of reasoning of the High Court. 
Section 116 (1) is very clear. To concretise 
the Appellant’s case in terms of Sec. 116 (1),- 
it is sufficient to State that the appellant who, 
immediately before. the: appointed day, was 
holding the post of an Assistant in the former 


State of Pepsu, shall continue to hold the 


same post in the new State of Punjab and 
shall be deemed as from that day to have 
been duly appointed to such post by the 
Government of Punjab. We are not con- 
cerned in the instant case about the appoint- 
ment being deemed to be made by “other 
appropriate: authority” in the State of Punjab 
Since. the appellant had been appointed by 
the Rajpramukh of Pepsu which is equivalent 
to the State Government of Pepsu and the 
co-ordinate authority in the new State of 
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Punjab is the Governor of. Punjab. The 
argument that in the new State of Pun- 
jab the Financial Commissioner (Revenue) 
is the appropriate authority for appoint- 
ing Assistants is absolutely irrelevant in 


the context of Section 116 (1) which enables 


the status quo ante to continue except where 
the post ceases to exist under the provisions 
of the Act. It is also important to bear in 
mind the provisions of Section 115 (7) of the 
Act where under the proviso thereto “the con- 
ditions of service applicable immediately be- 
fore the appointed day to the case of any 
person referred to in sub-section (1) or sub- 
section (2) shall not be varied to his dis- 
advantage except with the previous approval 
of the Central Government.” 


13. One of’ the conditions of service 
of the appellant was that having been ap- 
pointed by the State Government of Pepsu 
he could be only dismissed by the State Gov- 
ernment of Pepsu if he had continued there. 
Under. Section 116 when he is integrated in 


the new State of: Punjab he carries with him: 


that condition of service- with regard to his 
termination of employment and it cannot be 
varied to his disadvantage under Sec, 115 (7) 
of the Act except with the previous approval 
of the Central Government. (See Takhatray 
Shivdatray Mankad v. State of Gujarat, (1970) 
1 SCR 244 = (AIR 1970 SC 143) and Bhola- 
nath J. Thaker v. The State of Saurashtra, 
AIR 1954 SC 680. No such approval of the 
Central Government in the instant case is 
produced before us, It is, therefore, clear 
that an authority subordinate to the Gover- 
nor of Punjab was not competent to pass the 
order of dismissal of the appellant. 

14. Mr. Sharma submits that the 
Punjab Financiai Commissioner’s Office (State 
Service Class III) Rules, 1957, are applicable 
in the instant case. Therefore, under Rule 4 
thereof the Financial Commissioner is the 
appointing authority for Assistants, the cate- 
gory to which the appellant belongs. He adds 
that even though these Rules may be disad- 
vantageous to the appellant he cannot com- 
plain on account of the approval of these 
Rules by the Central Government under Sec- 
tion 115 (7) of the Act. Mr. Sharma submits 
that these Rules received the approval of the 
Central Government as will appear from the 
general circular dated May 11, 1957, to all 
the State Governments. He further submits 
that in N. Raghavendra Rao v. Deputy Com- 
missioner, South Kanara, Mangalore, (1964) 
7 SCR 549 = (AIR 1965 SC 136) and in a 
recent decision in Mohammad Shujat Ali 
v. Union of India, (1975) 1 SCR 449 = (AIR 
1974 SC 1631) this Court referred to that 
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circular of May 11, 1957, and held that that 
circular amounted to general approval under 
the proviso to Section 115 (7) of the Act. 
We are, however, unable to see how this 
memorandum of May 11, 1957, can be called 
in aid as ‘previous approval’ under Sec. 115 
(7) of the Act when the Punjab Financial 
Commissioner’s Office (State Service Class IJ) 
Rules, 1957 were already promulgated on 
February 28, 1957. Approval under Sec. 115 
(7) is previous approval and not subsequent 
ratification. The above decisions, therefore, 
do not come: to the aid of the respondent. 


15. Mr. Sharma also drew our atten- 
tion to a decision of this Court in Rajvi Amar 
Singh v. The State of Rajasthan, 1958 SCR 
1013 = (AIR 1958 SC 228) which is clearly 
distinguishable on facts. This Court was not 
called upon in that case to consider the pro- 
visions of the: States Reorganisation Act. 

16. Our attention has been drawn by 
the: appellant to an unreported judgment of 
this Court in Mysore State and Road Trans- 
port Corporation, etc. v. Mirja Khasim Ali 
Beg etc., Civil Appeals Nos. 1601-1609 and 
2402-2405 of 1968, D/- 1-12-1976 (Reported 
in AIR 1977 SC 747) pronounced on Decem- 
ber 1, 1976. This Court had to deal with a 
similar question although appertaining to the 
“competent authority” under S. 116 (2) of the 
Act in the background of Art. 311 (1) of the 
Constitution. The following passage from 
that decision will make the point clear: 


“In the instant cases, the first respondents 
were undeniably appointed by the Superinten- 
dent of the Traffic Department of the erst- 
while State of Hyderabad who was the head 
of the Road Transport Department of that 
State. On the coming, into force of the States 
Reorganisation Act, 1956, on November 1, 
1956, they were to be deemed by virtue of 
sub-section (1) of S. 116 of the States Reor- 
ganisation Act to have been appointed with 
effect from that date to the posts held by 
them on that date by the appropriate autho- 
tity in the new State of Mysore which could 
not in the context mean an authority other 
than the one equivalent to or co-ordinate in 
rank with the aforesaid authority in the erst- 
while State of Hyderabad. The authority 
equivalent to or co-ordinate in rank with the 
aforesaid authority on the relevant date being 
the General Manager of the Mysore Govern- 
ment Road Transport Department ‘according 
to the appellants’ own admission as contain- 
ed in answer to the aforesaid interrogatories 
served on them by the first respondents, he 
alone could be considered to be the “compe- 
tent authority’ in terms of sub-section (2) of 
S. 116 of the States Reorganisation Act, 1956. 
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The fact that there was no post of Superin- 
tendent of the Traffic in the Mysore Govern- 
ment Road Transport Department in the State 
of Mysore is of no consequence. Such being 
the position, the first respondents could not 
have been dismissed from service by an autho- 
rity lower or subordinate in rank to the Gene- 
ral Manager of the Transport Department as 
it would be tantamount to deprivation of the 
guarantee. enshrined in Art. 311 of the Con- 
stitution read with Section 115 (7) of the 
States Reorganisation Act, 1956 ...... veer 
17. In the result both the judgments 
of the High Court are set aside and the judg- 
ments and decrees of the Subordinate» Judge, 
First Class, Patiala, stand restored. The ap- 
peals are allowed with costs. We are thank- 
ful to Mr. Hingorani for his assistance as 
amicus curiae in these appeals. 
Appeals allowed. 
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The State of Orissa and another, Appel- 
lants v. N. N. Swamy and others, Respon- 
dents. 
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Constitution of India, Arts. 16 and 311 
— Promotion — Private College taken over 
by Government — Service in the college be- 
fore takeover cannot be obliterated — Pro- 
motion as readers — Requirement that the 
candidate must be drawing certain amount of 
salary on specified date, held, discriminatory. 

There may be no difficulty in accepting 
the position that Government can screen the 
teachers at the time of fresh appointment in 
Government service after taking over: any in- 
stitution from private management. The edu- 
cational qualifications and teaching experi- 
ence which may be insisted upon may be ap- 
propriately stringent having regard to the 
quality of education which Government in- 
tends to impart in the college after taking 
over the same from the private management, 
Jf the quondam private employees in the 
College did not fulfil the qualifications, experi- 
ence and other requisite conditions, they may 
not be eligible for appointment since Govern- 
ment may not undertake to take over all the 
employees by maintaining the billabong of a 
status-quo ante. Such a position, if taken 
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by the Government, is consistent with imple- 
mentation of a correct educational policy and 
will not incur the frown of Art. 16 of the 
Constitution. The question is entirely dif- 
ferent when, the employees answering the test 
of educational qualifications, as well as, ex- 
perience of teaching in a recognised private col- 
lege are discriminated amongst the very cate- 
gory of Readers on an irrational and illusory 
consideration such as particular amount of 
salary on a specified date. Denial of an op- 
portunity to such Readers even for being con- 
sidered for the post of Reader is clearly viola- 
tive of Art. 16 of the Constitution. AIR 
1974 Orissa 186, Affirmed. (Para 16) 
When a fairly well-recognised institution, 
run for more than a century, is completely 
taken over by the Government for manage- 
ment, it is not merely taking over the land 
and buildings, tables and chairs. It has to 
tackle, at the same time, a human problem, 
that is to say, the fate of the teachers and 
the staff serving that institution. If an in- 
stitution is taken over by consent as a going 
educational concern, it must be administered 
on sound lines having regard to quality, effi- 
ciency and progress in all respects. It is under- 
standable that the employees had to join the 
new service under the Government, for the 
first time, and so could be, in that sense, 
fresh entrants. But to say that the teaching 
experience of the Readers in the private in- 
stitution is completely effaced to the extent 
that they will not be even eligible, on the plea 
of absence of teaching experience in Govern- 
ment service, for consideration for appoint- 
ment as Readers is a seriously grim issue. 
(Para 17) 
In the circumstances, it must be held that 
eight year’s teaching experience in a college 
and the fulfilment of other requisite qualifica- 
tions make a person eligible for appointment 
as a Reader, but whether he is suitable for 
selection for the post is an entirely different 
matter. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2534 = (1976) 4 SCC 96 = 
1976 Lab IC 1643 16 
AIR 1962 SC 36 = (1962) 2 SCR 586 15 


Mr. M. K. Ramamurthi, Senior Advocate 
(Mr. B. Partbasarathi, Advocate with him, for 
Appellants; Mr. Gobind Das, Senior Advo- 
cate, (M/s. N. V. Rama Das and G. Narayana 
Rao Advocates with him), for Respondents 
1-8. C. A. 1357 of 1975, 

Judgment of the Court was delivered by 

GOSWAMI, J.:— These appeals by 
special leave are directed against the judg- 


ment of the Orissa High Court of February 
4, 1974. ‘ 
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2. There was a private college known 
by the name of Khallikote College. This is 
an institution which grew out of a school esta- 
blished in 1856. The management had to 
meet with financial crisis in the past and ob- 
tained financial help in the shape of liberal 
endowment under a trust deed from the then 
ygamindar of Khallikote. The institution, it 
is stated, became one of the premier colleges 
in the town of Behrampur, Ganjam District, 
Orissa. The College was at first affiliated to 
the Andhra University at Waltair and there- 
after to the Utkal University and since 1967 
it has been affiliated to the Behrampur Uni- 
versity. 

3.. The Government of Orissa took 
ever the management of the College on and 
from March 9, 1971, and a formal agreement 
‘was executed between the managing com- 
mittee of the College and the Governor of 
the State. The College was taken over by 
the Government in pursuance of the unani- 
mous resolution of the managing committee 
of February 18, 1970, and the transfer to the 
Government was of all the assets of the 
College but without any liability. The manag- 
ing committee continued to be liable for the 
outstanding liabilities, if any, of the College 
for which Government was not liable. The 
College after the take over was administered 
as a Government College. 

4 The eight writ petitioners in the 
High Court (Respondents herein) were work- 
ing as Readers. in different faculties in the said 
College on the date of the aforesaid transfer 
in the scale of pay Rs. 510-860/- whereas the 
Government scale for Readers was Rupees 
600-1000/-. On the date of take over, namely, 
March 9, 1971, each of the respondents was 
drawing a salary somewhere less than Rupees 
600/-; three of them Jess by only Rs. 30/-. 

5. The material particulars of the ten 
Readers of the College who were all earlier 
in private employment, including the eight 
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6. It will appear that five Respond: 
ents out of eight were confirmed as Readers 
prior to the take over. Three Respondents 
were confirmed as Lecturers but were pro- 
moted as Readers prior to the transfer of the 
College. The last two Readers in the list 
who were lucky to draw salary of the amount 
of Rs. 660/~ and Rs. 600/- respectively as on 
the date of take over, were treated differently 
by the Government from the eight Respond- 
ents on the sole ground that they were draw- 
ing as Reader salary of more than Rs. 600/-. 
It is rather poignant that the tenth Reader in 
the list was only a confirmed Lecturer where- 
as, as already shown, five of the Respondents 
were confirmed Readers although drawing 
salary less than Rs. 600/-. 

7. On July 30, 1970, the Government 
prescribed qualifications for appointment as a 
Reader by a Circular of that date addressed 
to the Director of Public Instruction (Higher 
Education) Orissa, which appears to supersede 
the earlier circulars on the subject. It was 
stated in that circular that the. “Government 
have been pleased to order that following 
principles shall henceforward be followed in 
the appointment of Readers, namely, 


(a) no officer who has not had at least 
8 years of teaching experience as a Lecturer 
would be eligible for consideration; and 

(b) the post of Reader shall originally 
be- filled up by promotion subject to the satis- 
factory performance and conduct of the offi- 
cer as. a lecturer.” 

8 On March 23, 1971, the Govern- 
ment issued a circular containing conditions 
governing taking over the services of tho 
teaching staff of the College. Paras 4 and 5 
of that circular, which are material for out 
purpose, may be quoted: 

“4. Whe State Government shall offer 
ad hoc appointment to all staff in position on 
the date of takeover subject to para 5, and 


Respondents, are as follows (Annexure I, sub-para (d) of this paragraph for a period 
VoL II of the Paper Book): not exceeding six months in each case, treat- 
ing all such staff as fresh entrants to Govern- 
5, No, Name Dateof Date of Ist Date of Confirmed Pay as on 
Birth appointment Promotion as 9-3-1971 
(date of take- 
over) 
1. ShriiN.N. Swamy 18.38.94 21.7.58 1.12.68 Reader Rs. 570/- 
9, ShriN. Satapathy 6.9.83 July °59 27-170 Reader Rs, 540/- 
3» Shri P, Haridas 10-3-3686 25-10-61 25.10-69 Lecturer . 540- 
4, Shri J. J. Rao 16.38.36 727-59 1-7-68 Reader . 540. 
5, Shri K. C, Samantra 5.7.70 Leeturer > 
All the Posts are permanent. 
6. Shri G. J. Chineswar Rao 80.9.81 3-9. 1-10-67 Reader Rs. 570/- 
1, Shri Ch. Chandra Sekhar Patro 1-7-35 -8. -Li Reader Rs, 570]. 
8, Shri Narayan Behera 1-10.87 928.62 18-93-70 Lecturer Rs, 510}. 
9 ShriT. K. Satyanmurty 14-9.27 1.7.49 4.5.59 Reader Rs. 660/- 
10. Shri V. S. R, Gupta 28-12-30 1-7-52 4-9-69 Lecturer . 600/- 
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ment service. The final absorption of such 
staff in Government service shall be subject 
to the following conditions: 

x x x x x 

(b) That after termination of services of 
surplus personnel, the cases of staff retained 
in Class I and Class II shall be referred to 
the Orissa Public Service Commission for 
determination of their suitability to hold posts 
in Class I or II as the case may be. The 
services of those who are not found suitable 
by the P. S. C. (Public Service Commission) 
shall also be terminated by giving one month’s 
notice in each case. Those found suitable by 
the Commission shall be finally «absorbed in 
respective cadre of the O. E. S. (Orissa Educa- 
tion Service) for which they are found suit- 
able. It is hereby clarified that at the time 
of reference to the P. S. C. for determination 
of suitability for appointment as Readers, 
cases of Lecturers of Government College, 
eligible for appointment as Readers shall also 
be simultaneously referred to the P. S, C. for 
consideration against those posts. 


(c) While making reference to the 
P. S. C. cases of those ad hoc Readers who 
would have been normally entitled to pay of 
less than Rs. 600/- per month on 9-3-1971 by 
application of the formula “minimum of the 
scale of pay of Readers in force in the Col- 
leges on the date of their appointment as such 
by the Ex-Managing Commitee plus one incre- 
ment in that scale for every completed year 
of service upto 9-3-1971” would be referred 
for determination of their suitability for ab- 
sorption as Lecturers only. 

x x x x x 

5. Ad hoe appointments shall be issued 
to all Professors and such of the Readers in 
position, who on the date of takeover were 
in receipt of pay of Rs. 600/- per month or 
more, in the scale of pay Rs. 600-1000/- 
against posts of Readers. Readers who on 
the date of takeover werein receipt of pay 
of less than Rs. 600/- per month and all lec- 
turers in position on that date shall be given 
ad hoc appointment against the post of lectu- 
rers in the scale of Rs. 260-780/- with effect 
from the date of take over.” 

x x x x X 

9. Basing on the aforesaid provisions 
of the above circular the Director of Public 
Instruction sent on April 20, 1971, to each 
of the Respondents appointment letters where- 
by they were appointed as Lecturers in 
Class II temporarily on ad hoc basis for a 
period of six months with effect from the 
forenoon of March 9, 1971, or till the ap- 
pointment is made in consultation with the 
Orissa Public Service Commission, whichever 
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is earlier, subject to verification of character 
and antecedents and production of medical 
fitness certificate. Appointments were, thus, 
offered to the Respondents under the terms 
and conditions of take over which have been 
already extracted. 


10. The grievance of the Respondents 
is that although they had all the requisite 
qualifications for the appointment as Reader 
and they were all holding the posts of Reader 
before the take over and five of them were 
even confirmed Readers but since under the 
aforesaid terms of the take over they were 
drawing a salary of less than Rs. 600/- on 
the date of take over, their names were not 
referred to the Public Service Commission for 
consideration of their suitability for appoint- 
ment as Readers in the Government College. 
It is not disputed that they are otherwise edu- 
cationally and by experience qualified for the 
post of Reader. The High Court found that 
the requirement of eight years of teaching ex- 
perience, as mentioned above, which is needed. 
for appointment as a Reader is more than 
amply fulfilled by each of the Respondents. 
The High Court accepted the Writ Petitions 
and held that the Respondents were entitled 
to consideration by the Public Service Com- 
mission for appointment as Readers and hence 
these appeals by the State which are confined 
only to the above question. 


li. It is submitted by Mr. Rama- 
murthi on behalf of the appellants that the 
High Court erred in directing the Govern- 
ment to take into account, as experience, the 
service of the Respondents while they were 
in the private college since, according to him, 
the necessary qualification is eight years’ ex- 
perience in Class II, Orissa Education Service 
(O. E. S.). This submission is based on the 
Orissa Education Service Class I (Recruitment 
to the College Branch) Rules, 1971, issued on 
July 19, 1971, produced for the first time in 
this Court. It is submitted that since the 
Respondents have not completed eight years 
of service in the O. E. S. Class IE (Lecturer’s 
grade) in Government service, they are not 
entitled to be considered by the Public Ser- 
vice Commission for appointment as Readers. 
We are unable to accept this submission based 
on these Rules. These Rules of July 19, 1971, 
were not produced in the High Court and. 
the reason is obvious that these were not reli- 
ed upon by the State in connection with the 
appointment of the Respondents as Readers 
after the College had been taken over by 
the Government on March 9, 1971. The 
argument has, therefore, to be supported on 
the intrinsic strength of the circular of March 
23, 1971. 
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12. Apart from this, there is a stron- 
ger reason not to entertain this submission at 
this stage. Even in the Special Leave Peti- 
tion filed by the State on July 15, 1974, there 
was no mention whatsoever about the afore- 
said Rules and necessarily no ground was 
taken in the Petition on the basis of these 
Rules. Being conscious of this position Mr. 
Ramamurthi led a Civil Miscellaneous Peti- 
tion No. 4069 of 1976 before this Court on 
April 30, 1976 to urge this additional ground. 
After hearing Mr. Ramamurthi we rejected 
this prayer for urging the additional ground 
by such a belated application when the High 
Court had no opportunity to consider the 
question. 


13. The only question, therefore, 
which requires decision in these appeals is 
whether the Respondents were denied equal 
opportunity under Art. 16 of the Constitu- 
tion in the matter of appointment as Readers 
under the Government in the manner laid 
down in the circular of March 23, 1971. 


14. The following facts are admitted: 


The Respondents and two others, name- 
ly, T. K. Satyanmurty (No. 9) and V. S. R. 
Gupta (No. 10) in the list (Annexure I) were 
all Readers in the private College, each hav- 
ing put in more than eight years of service 
there as a Lecturer. T. K. Satyanmurty was 
promoted as Reader on 4-5-1969 and was 
drawing Rs. 660/- on the date of taking over. 
V. S. R. Gupta was promoted as Reader on 
4-9-1969 and was drawing Rs. 600/-, the mini- 
mum according to the aforesaid Government 
circular, on the date of taking over. He was 
not even confirmed as a Reader but was only 
confirmed as a Lecturer. Amongst the Res- 
pondents, N. N. Swamy (No. 1), N. Satapathy 
(No. 2), J. J. Rao (No. 4), G. J. Chineswar 
Rao (No. 6) and Ch. Chandra Sekhar Patro 
(No. 7) in the list (Annexure I) were confirm- 
ed as Readers and four of them were pro- 
moted even earlier than No. 9 and No. 10. 
It is thus clear that the condition of draw- 
ing of Rs. 600/- or more on the date of tak- 
ing over, which has been laid down in the 
said circular as a particular qualification for 
eligibility for appointment as Reader and 
later for consideration of their suitability by 
the Public Service Commission for appoint- 
ment as Reader, is arbitrary and discriminatory. 
This condition has no nexus, whatever, with 
the object underlying the qualification test in 
an educational institution having regard to 
the most essential condition of intrinsic qua- 
lity and efficiency of the teachers. It is not 
unknown that private institutions generally 
have great handicaps in the matter of finance 
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and oftner the teaching staff in a private 
college has not the same scales of pay and 
sométimes even has much lower scales than 
that of the Government colleges. It is one 
thing to lay down appropriate educational and 
intelligibly relevant qualifications for certain 
posts in a college and also teaching experi- 
ence of a specified duration but complete 
ignoration, without valid reason, of the teach- 
ing experience of a lecturer in a private col- 
lege, otherwise qualified, on the sole ground 
of drawing a particular amount of salary on 
a particular date cannot be countenanced. 
T. K. Satyanmurty (No. 9) was promoted as 
a Reader while in the private college much 
later than the four of the Respondents (Nos. 
1,4,6 and 7 in Annexure I). He happened to 
draw Rs. 660/- on the date of take over, 
while the Respondents were drawing a little 
lower pay. The former was preferred and 
given the ad hoc appointment of a Reader 
and was held as eligible for consideration by 
the Public Service Commission for appoint- 
ment as Reader and the claims of the Res- 
pondents were ignored. Thus even amongst 
the Readers in the private college, similarly 
situated, the only ground for ignoring the 
claims of the said Respondents was drawing 
of a lesser pay, even though it may be less by 
Rs. 30/-, on March 9, 1971. This ground 
for a most unreasonable differentiation in 
picking and choosing from amongst the em- 
ployees similarly situated on an absolutely 
artificial and irrelevant consideration results 
in denial of equal opportunity to the Res- 
pondents in the matter of employment under 
the Government under Article 16 of the 
Constitution, 


15. It is well settled that under Arti- 
cle 16 (1) of the Constitution matters relating 
to employment not only mean the initial ap- 
pointment but also include all matters relat- 
ing to employment whether prior. or sub- 
sequent to the employment and also include 
promotion. (See The General Manager, 
Southern Railway v. Rangachari, (1962) 2 SCR 
586 = (AIR 1962 SC 36). 


16. Our attention was drawn to a 
decision of this Court in Smt. Juthika Bhat- 
tacharya v. The State of Madhya Pradesh, 
(1976) 4 SCC 96 = (AIR 1976 SC 2534) on 
behalf of the appellants, wherefrom it was 
pointed out that Government could validly 
impose comparatively stringent qualifications 
for posts in schools taken over from private 
management, since persons there may be ap- 
pointed without the requisite experience as 
needed in Government schools. That case is 
entirely different from the present case. Ther 
may be no difficulty in accepting the positio 
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that Government can screen the teachers af 
the time of fresh appointment in Government 
service after taking over any institution from 
private management. The educational quali- 
fications and teaching experience which may 
be insisted upon may be appropriately strin- 
gent having regard to the quality of education 
which Government intends to impart in the 
college after taking over the same from the 
private management. If the quondam private 
employees in the College did not fulfil the 
qualifications, experience and other requisite 
conditions, they may not be eligible for ap- 
pointment since Government may not under- 
take to take over all the employees by main- 
taining the billabong of a status quo ante. 
Such a position, if taken by the Government, 
is consistent with implementation of a cor- 
rect educational policy and will not incur the 
frown of Article 16 of the Constitution. The 
question is entirely different when, as in the 
present case, the Respondents answering the 
test of educational qualifications, as well as, 
experience of teaching in a recognised pri- 
vate college are discriminated amongst the 
very category of Readers on an irrational and 
illusory consideration. Denial of an opport- 
tunity to these Respondents even for being 
considered for the post of Reader is clearly 
violative of Article 16 of the Constitution. 


17. When a fairly well-recognised in- 
stitution, as in this case, run for more than 
a century, is completely taken over by the 
Government for management, it is not mere- 
ly taking over the land and buildings, tables 
and chairs. It has to tackle, at the same 
time, a human problem, that is to say, the 
fate of the teachers and the staff serving that 
institution. The institution, with which we 
are concerned, was taken over, by consent, 
as a going educational concern and it goes 
without saying that it must be administered 
on sound lines having regard to quality, effi- 
ciency and progress in all respects. It is un- 
derstandable that the employees had to join the 
new service under the Government, for the 
first time, and so could be, in that sense, fresh 
entrants. But.to say that the teaching experi- 
ence of the Readers in the private institution 
is completely effaced to the extent that they 
will not be even eligible, on the plea of ab- 
sence of teaching experience in Government 
service, for consideration for appointment as 
Readers is a seriously grim issue. We feel 
assured that such an argument had not been 
canvassed by the State in the High Court on 

_the basis of the Rules of July 19, 1971, since 
these Rules came into force after the take 
_ over for which a separate circular had already 
been issued to take care of the special exi- 
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gency. Action under the Government circular 
of March 23, 1971, alone, was in controversy 
in the High Court. The said circular took 
recognition of the service in the private col- 
lege in the case of two Readers (Nos. 9 and 
10 in Annexure I). The only differentia was, 
therefore, the salary drawn by the Readers 
on the date of take over. That action based 
on the salary aspect under the said circular 
had to stand the test of Article 16 in the 
High Court, as well as, before us. The argu- 
ment in favour of complete erasion of the 
past teaching experience in the private col- 
lege, first time presented before us, fails to 
take note of the distinction between eligibi- 
lity and suitability. Eight years’ teaching ex- 
perience in a college and the fulfilment of 
other requisite qualifications make a person 
eligible for appointment as a Reader, but 
whether he is suitable for selection for the 
post is an entirely different matter. 


18. We are, therefore, clearly of 
opinion that all the Respondents are eligible 
to be referred to the Public Service Commission 
for the post of Readér. Their names shall 
be referred to the Commission, accord- 
ingly. Whether they will be suitable for appoint- 
ment as Readers will be a matter entirely for 
due and proper consideration of the Public 
Service Commission whose recommendations 
will be considered by the Government in the 
matter of final absorption. The High Court 
was right in allowing the above claim in the 
writ applications. The appeals fail and are 
dismissed with costs, 

. Appeals dismissed. 
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ence” and giving option fo concerned teachers 
to elect for either of the two departments — 
Not violative of Art. 16. Decision of High 
Court, D/- 11-3-1975 in S. C. A. No. 695 of 
1971 (Bom at Nag), Reversed. 

Where, in pursuance of’ State Govern- 
ment’s resolution dated 27-2-1963 to amalga- 
mate the two seniority lists of Lecturers in 
“History” and “Political Science”, a combin- 
ed seniority list under a common subject 
“History and Political Science” was prepared 
and promotions were made on its basis and 
subsequently the State Government by its re- 
solution No. S. C. P. 1604-D, D/- 15-1-1970 
decided to revert to the old practice of hav- 
ing separate lists in “History” and “Political 
Science” and gave option to those Lecturers) 
Professors, of the Old Bombay State, who 
were recruited as Lecturers/Professors in His- 
tory but were recognised by the University 
as teachers of Political Science (like appel 
lants) to elect for either of the two depart- 
ments. 


Held that in the facts and circumstances 
of the case, there was no violation of Arti- 
cle 16 of the Constitution. 


It has to be appreciated that the deci- 
sion to amalgamate the seniority lists of the 
two departments was not taken in consulta- 
tion with the teachers concerned and if they 
were required to teach History or Political 
Science, and were promoted as Professors of 
History or Political Science on the basis of 
a combined seniority list for which they them- 
selves were not responsible, it would have 
been unfair if they had been required to serve 
in another department by a unilateral execu- 
tive fiat. Decision of High Court, D/- 11-3- 
1975 in Spl. Civ. Appln. No. 695 of 1971 
(Bom at Nag), Reversed. (Paras 9, 10) 


(B) Evidence Act (1872), S. 3 — Ap- 
preciation of evidence — Government: resolu- 
tion D/- 15-1-1970 repeatedly referring to ear- 
lier resolution of 1963 — Resolution ef 1963 
not produced — Intrinsic evidentiary value of 
1970 resolution could be relied on, in proof 
of 1963 resolution. (@ara 8) 

Mr. L. N. Sinha, Sol., Gen., (Mr. M. N. 
Shroff, Advocate with him), for Appellants in 
C. A. 1173 of 1976 for R. 3 in C. A. 1174 of 
1976 and 1175 of 1976; Mr. M. N. Phadke, 
Sr. Advocate (M/s. V. M. Phadke and A. G. 
Ratnaparkhi, Advocates with him), for Res- 
pondents 1 and 2 in C. A. 1173 of 1976 and 
C. As. 1174-75 of 1976. Mrs. Nilofer Bhagwat, 
M/s. S. C. Agrawal and V. J. Francis, Advo- 
cates, for Respondent 5 in C. A. 1173 of 1976 
and for Appellants in C. As. 1174 and 1175 
of 1976; Mr. V. J. Francis, Advocate, for Res- 
pondent No. 6 in C. A. 1175 of 1976. 
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The following judgment of the Court was 
delivered by 


SHINGHAL, ¥.:-— These appeals arise 
out of a judgment of the Bombay High Court 
dated March 11, 1975, by which the High 
Court quashed that part of Government re- 
solution dated January 15, 1970, “which holds 
that the respondents Nos. 3 to 5 should not 
be compelled to go back to their respective 
lists and which gives a further option to these 
three respondents to indicate whether they 
wanted to go back to the department of His- 
tory.” The High Court has further. held that 
the writ petitioners will be entitled to be con- 
sidered for promotion to Class I posts in 
the department of Political Science and the 
seniority of respondents Nos. 3 to 5 “will be 
considered in the seniority list relating to the 
Department of History.” 


2. The controversy arose because of 
a writ petition filed by Bhalchandra Khande- 
rao Joshi and Padmakar Siddhanath Kane. 
Both of them were members: of the Maha- 
rashtra Educational Sérvice, Class II (Colle- 
giate Branch). Bhalchandra Khanderao Joshi 
was M. A. in Political Science as well as in 
History. He was appointed Lecturer in Poli- 
tical Science in 1958 and was confirmed in 
that capacity. Padmakar Siddhanath Kane 
passed M. A. Examination in Political Sci- 
ence in 1956 and was appointed Lecturer in 
Political Science in 1958. He was also con- 
firmed on that post. Both of them filed a 
writ petition and challenged the resolution of 
the State Government, in the Education and 
Social Welfare Department, No. S. C. P. No. 
1064-D dated January 15, 1970, in pursuance 
of which respondents Smt. K. A. Parekh, 
S. A. Bari and Smt. R. S. Dossal were pro- 
moted as Professors of Political Science and 
were given the option to opt for the History 
or the Political Science Department. 

3. It may be mentioned that after the 
reorganisation of States, a combined seniority 
list was prepared on November 1, 1956, for 
History and Political Science teachers. In 
that list. respondent No. 3 was shown at serial 
No. 3, and respondent No. 4 at serial No. 5. 
One S. R. Nanekar was appointed as Lec- 
turer in Political Science on June 26, 1954. 
Respondents Nos. 3 and 5 were M. A. in 
History. It was not disputed in the High 
Court that Political Science was not a sepa- 
tate subject until 1956, in Bombay, because 
out of the eight papers for post-graduation in 
History, four were in Political Science. Smt. 
K. A. Parekh was M. A. in History and was 
recruited as Lecturer on August 5, 1946. She 
however taught both History and Political 
Science upto 1963, when she was appointed 
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officiating Professor of Political Science on 
February 27, 1963. Dr. S. R. Bari was re- 
cruited as Lecturer in History on October 1, 
1947. He was thereafter promoted as Professor 
in that subject. Smt. M. G. Sonnal, who was 
M. A. in History, was appointed as Professor 
of Political Science. Smt. R. S. Dossal was 
recruited as Assistant Lecturer in History on 
August 5, 1946, and taught both History and 
Political Science upto 1956. Thereafter she 
taught only Political Science, and was pro- 
moted as Professor in that subject in 1968. 
She was confirmed in that capacity in 1972. 
These facts are quite sufficient for purposes 
of the present appeals. 

4. The controversy relates to the ques- 
tion whether the Director of Education, Maha- 
rashtra State, had the authority to issue the 
letter dated August 20, 1963, which was 
addressed to all the Principals of the Govern- 
ment Colleges. It was stated by the Director 
in that letter as follows,— 

“Tt has been decided to amalgamate the 
two lists of lecturers in ‘History’ and ‘Poli- 
tical Science’ and to combine the two lists 
under the common subject of ‘History’ and 
‘Political Science’. The revised seniority list 
so prepared is enclosed herewith. Please bring 
this decision of Government to the notice of 
the officers concerned.” 


The Director thus conveyed the decision to 
amalgamate the lists of Lecturers in History 
and Political Science and to prepare a single 
seniority list for both the subjects. It was ex- 
pressly stated in the letter that it had been 
issued in pursuance of the decision of the 
State. Government. A revised seniority list 
was therefore prepared in which respondent 
No. 3 was placed at serial No. 4, respondent 
No. 4 at serial No. 5, and S. R. Nanekar at 
serial No. 7. Nanekar challenged that order 
in the High Court by Special Civil Applica- 
tion No. 120 of 1964, mainly on the ground 
that when two separate seniority lists had 
been prepared for the departments of History 
and Political Science, in accordance with the 
earlier Government Order of 1960, the new 
list was invalid. The High Court however 
took the view that the existence of the Gov- 
ernment resolution dated February 27, 1963, 
which was said to be the authority for the 
issue of the Director’s letter dated August 20, 
1963, had not been proved. It therefore held 
tbat there was- no such resolution or order 
requiring the preparation of a combined senio- 
rity list. It decided that the earlier order of 
1960, requiring the preparation of separate 
lists for History and Political Science, con- 
tinued to be operative and that as Nanekar 
could not claim to be: the seniormost person 
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in his department, he had no cause of action. 
It therefore dismissed the writ petition. 


5. The High Court, in the present 
case, went by the decision in Nanekar’s case 
and held that there was no order or decision 
dated February 27, 1963, so that the action 
of amalgamating the lists of History and Poli- 
tical Science Departments was invalid. The 
High Court made a reference to the Direc- 
tor’s letter dated July 27, 1967 asking the 
Principals to forward information in the pre- 
scribed pro forma in respect of those Profes- 
sors and Lecturers of History in their respec- 
tive colleges who were qualified to teach 
Political Science and had been recognised 
therefor. It also made a reference to the 
impugned resolution dated January 15, 1970 
which reads as follows,— 


“A decision was taken by Government in 
the year 1963 to amalgamate the lists of 
Lecturers in ‘history’ and Lecturers in ‘Poli- 
tical Science’ into one common list of Lec- 
turers in ‘History and Political Science’. Ac- 
cordingly, a combined seniority list was pre- 
pared with reference to the date of appoint- 
ment of the officer concerned in the M. E. S. 
Class II, irrespective of the fact as to whe- 
ther the Lecturers are qualified in both the 
subjects of “History” and “Political Science” 
or in any one of the two. The decision to 
amalgamate the two lists into one was taken 
because it was noticed that some of the Lec- 
turers in the seniority list of the subject “His- 
tory” also possessed the qualifications in the 
subject “Political Science”. Similarly, some 
of the Lecturers. in “Political Science” posses- 
sed the qualifications in “History”. But they 
were not considered eligible for appointment 
to a post of Professor in a subject other than 
the subject under which their names were 
included in the seniority list of their subject. 
In order to remove this anomaly, decision to 
amalgamate the seniority lists of Lecturers ia 
“History” and “Political Science” and to make 
appointment to the posts of Professors on the 
basis of the combined seniority list in the sub- 
jects of “History” and “Political Science” was 
taken by Government. However, in view of 
the difficulties experienced with regard to the 
implementation of the decision of Govern- 
ment referred to above, Government on re- 
consideration decided in the year 1967 to re- 


vert to the old practice of having separate 


seniority lists of Lecturers for the two sub- 
jects, ‘History’ and ‘Political Science’, 
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2. Some of the teaching members of the 
Department of History brought to the notice 
of Government that in the western Maha- 
rashtra formerly there were no separate ‘posts 
for Political Science as “Political Science” did 
not exist as distinct subject. All teachers 
were designated as Lecturers/Professors in 
History, but they used to teach the subject 
“Political Science” also. The question of giv- 
ing option to those Lecturers/Professors, who 
were qualified to teach both the subjects, viz., 
“History” and “Political Science” and reco- 
gnised as such, to elect either of the two sub- 
jects, was under consideration of Government 
for some time past. While reverting to the 
decision to split up the combined seniority 
list of “History and Political Science”, Gov- 
ernment considers that those who were pro- 
moted to the posts of Professors on the basis 
of the combined seniority list should not be 


compelled to go back to their respective lists. 
Government has now decided that an option 
should be given to those Lecturers/Professors , 
of the Old Bombay State, who were recruited 
as Lecturers/Professors of History but have 
been recognised as teachers. of Political Sci- 
ence and also those who have been promoted 
to the posts. of Professors in M. E. S. C. E 
(Collegiate Branch) on the basis of the com- 
bined seniority list, to elect dither of the two 
departments, viz., ‘History’ or ‘Political Sci- 
ence’. Accordingly the concerned Lecturers/ 
Professors were asked to exercise their option. 
The following officers have opted for their 
being treated as belonging to the Department 
of Political Science :— 


G) Smt. K. A. Parekh, Officiating Pro-, 
fessor of Political Science, I. Y. Col- 
lege Jogeshwari. 

Shri S. A. Bari, Officiating Professor 
of History, Government Arts and 
Science College, Aurangabad. 


Smt. R. S. Dossal, Officiating Profes- 
sor of Political Science, Elphinstone 
College, Bombay. 

The option exercised by these officers 
have been accepted by Government and their 
seniority in the Department of Political Sci- 
ence should be as shown in the accompany- 
ing statement.” (Emphasis added). 

It therefore gave option to respondents Nos. 
3 to 5 to go back to the department of His- 
tory or not, and stated further that the option 
had been accepted and their seniority finalis- 
ed in the Political Science Department. It is 
this resolution of the Government dated Janu- 
ary 15, 1970 which has been challenged in 
the present petition. The reason is that if 
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respondents Nos. 3 to 5 had not been given 
the option to continue in the Political Science 
department, the petitioners would have: been 
promoted to a Class I Post. They have stat- 
ed that they would then not have been depriv-: 
ed of that chance in violation of Article 16 
of’ the Constitution, 


é Respondents Nos. 4 and 5 did not 
enter appearance in the High Court, but it 
was urged on behalf of respondent No, 3 that 
in view of the curriculam, for the Master’s 
degree in History, upto 1956, a person obtain- 
ing the Master’s degree in History was equally 
qualified to teach Political Science. It was 
also urged that the respondent taught Poli- 
tical Science and had been recognised by the 
University as a teacher of Political Science. 
The High Court examined the effect of the 
Government resolution dated January 15, 
1970, and held that in the absence of the ear- 
lier resolution dated February 27, 1963, the 
Director of Education was not competent to 
combine or amalgamate the seniority lists of 
the History and Political Science Departments. 
It assumed that “legally there was: no amalga- 
mation at all and any action taken on the 
basis of such amalgamation would also con- 
sequently have to fall on the ground.” In 
that view of the matter, the High Court held 
that promotions were not permissible on the 
basis of the combined list. It accordingly held 
that the Government resolution dated Janu- 
ary 15, 1970 proceeded on a “misapprehen- 
sion” that the- respondents had been promoted 
as Professors on the basis of the combined 
seniority list, which was itself invalid. The 
High Court held that there was “no valid 
reason why persons who were qualified in the 
Department of Political Science itself could 
be prevented from having their names con- 
sidered for the post of Professor in Class I.” 
That led the High Court to hold further that 
the option which was given by the resolution 
dated January 15, 1970 had the effect of per- 
petuating the effect of the working of the 
invalid list, and amounted to violation of 
Art. 16 of the Constitution. This is why the 
State of Maharashtra, Smt. K. A. Parekh and 
Smt. R. S. Dossal have come up in appeal by 
special leave to this Court. 

7. The controversy therefore is whe- 
ther the State Government passed the afore- 
said resolution dated February, 27, 1963, to 
amalgamate the lists of Lecturers in History 
and Political Science, as stated in the Direc- 
tor’s aforesaid letter dated August 20, 1963, 
or whether there was no such resolution and 
the Directors order was unauthorised? The 
High Court has taken the view that as no 
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attempt was made to produce the resolution 
dated February 27, 1963 in Nanekar’s case, 
there. was no such resolution at all.. On that 
basis, it held that the Director had no autho- 
rity to take the decision to amalgamate. the 
lists. 


8. We find however that in taking that 
view the High Court lost sight of the intrinsic 
evidence which was available on the record, 
to prove beyond doubt that Government had 
passed the aforesaid resolution dated Febru- 
ary 27, 1963, to amalgamate the two lists. We 
have extracted the Government resolution 
dated January 15, 1970 and the underlined 
portions thereof clearly show that the Gov- 
ernment itself reiterated the fact that “a deci- 
sion was taken by Government in the year 
1963 to amalgamate the lists of Lecturers in 
“History” and Lecturers in “Political Science” 
into one common list of Lecturers in “History 
and Political Science”.” It has further been 
stated in that resolution of the Government ; 
that “accordingly, a combined. seniority list 
was prepared with reference. to the date of ap- 
pointment of the officer concerned in the 
M. E. S. Class H, irrespective of the fact as 
to whether the Lecturers are qualified in both 
the subjects of ‘History’ and ‘Political Sci- 
ence’ or in any one of the two.” ‘The rea- 
son for taking that “decision to amalgamate 
the two lists” has also been stated in the re- 
solution. Then it has been stated that in 
“view of the difficulties experienced with re- 
gard to the implementation of the decision of 
Government referred to above” the Govern- 
ment “on reconsideration” had decided to re- 
vert to the old practice of having separate 
seniority lists of Lecturers of History and 
Political Science. It has also been stated that 
the decision had been taken for “reverting to 
the decision to split up” the combined senio- 
tity list which formed the basis of promotion 
of some of the teachers. It would thus ap- 
pear that the resolution dated January 15, 
1970, repeatedly refers to the earlier decision 
of the State Government of 1963 for amalga- 
mating the lists, states the reason for the 
amalgamation, makes a mention of the diffi- 
culties experienced in the implementation of 
that decision, and gives the reasons for the 
Government’s decision to revert to the old 
practice of having separate seniority lists. As 
it was not challenged in the High Court that 
the resolution dated January 15, 1970 was 
genuine, the High Court should have taken 
notice of its intrinsic evidentiary value for the 
purpose of proving the earlier resolution dated 
February 27, 1963. If it had done so, it 
would have inevitably reached the conclusion 
t the Government had really decided in 
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1963 to amalgamate the. lists, and that the 
Director had rightly conveyed that decision 
in his order dated August 20, 1963, and it 
was therefore an authorised communication. 
In fact the Director specifically stated in that 
order that the “decision of Government” to, 
amalgamate the two lists had to be brought, 
to the notice of all concerned. The combined; 
seniority list was therefore fully authorised,| 
and there was nothing wrong if it formed the 
basis of the promotions which were given tol 
the persons mentioned above. We have no! 
doubt that the High Court did not read the 
relevant document carefully and that was 
why it arrived at a contrary conclusion. 


9, The resolution dated January 15, 
1970 shows that as the Government had decid- 
ed to split up the seniority list for the depart- 
ment of History and Political Science, it 
thought it desirable to give an “option” to 
those Lecturers/Professors of the old Bombay 
State, who were recruited as Lecturers/Pro- 
fessors of History, but were recognised by 
the University as teachers of Political Science, 
to elect for either of the two departments. 
No exception can be taken to that decision 
to give the option to the Lecturers/Professors 
concerned for, in the absence of such an 
option, they would have been deprived of the 
opportunity of expressing their desire to serve 
in the one or the other department on the 
basis of their experience and prospects of 
promotion. It has to be appreciated that the 
decision to amalgamate the seniority lists of 
the two departments was not taken in con- 
sultation with them, and if they were requir- 
ed to teach History or Political Science, and 
were promoted as Professors of History or 
Political Science on the basis of a combined 
seniority list for which they themselves were 
not responsible, it would have been unfair if 
they had been required to serve in another 
department by a‘ unilateral executive fiat. 


10. It may be mentioned that Mr. 
Phadke tried to argue that even if the resolu- 
tion dated January 15, 1970 were held to be 
valid, it would not be permissible for the 
teachers concerned to take advantage of it 
because they did not fulfill its requirements. 
We do not find any merit in this argument. 
As has been stated, those teachers were pro- 
moted to posts of Professors on the basis of 
the combined list, they were recognised as 
such teachers by the University, and were 
recruited initially as Lecturers in History. They 
were therefore entitled to take the benefit of 
the resolution dated January 15, 1970, as there 
is nothing wrong with it. We have no doubt 
that in the facts and circumstances mentioned 
above, there could be no justification for the 
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view taken by the High Court that there was 
violation of Art. 16 of the Constitution. 


ii. The appeals are allowed, the im- 
pagned judgment of the High Court dated 
March 11, 1975 is set aside and the writ peti- 
tion is dismissed. Whe State of Maharashtra 
will pay the costs of respondents Nos. 1 and 
2 (Bhalchandra K. Joshi and Padmakar Siddha- 
nath Rao) in Special Leave Petition No. 915 
of 1976, as directed by this Court on October 
8, 1976. ` 

Appeals allowed. 


AFR 1977 SUPREME COURT 1246 
(From: Bombay at Nagpur)* 
M. H. BEG, C. J., A. C. GUPTA 
AND P. S. KAILASAM, JJ. 

Kesheorao, Appellant v. Narnara- 
yan and another, Respondents. 

Civil Appeal No, 2031 of 1968, D/- 
17-2-1977. 

Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 
1958), Ss. 36, 38 amd 100 (2) 
Berar Regulation of Agricultural 
Leases Act (24 of 1951), 5. 9A — 
Order under S. 9-A terminating lease 
— Landlord directed to apply for 
possession on 31-3-1956 Tenant 
continuing in possession thereafter — 
Legality, 


The Jandlord who was a minor fil- 
ed a petition under S. 9A of the 
Berar Act and obtained an order 
from the Sub-Divisional Officer on 
8-8-1955 terminating the lease of the 
tenant and directing that the land- 
lord shall apply for possession of the 
field on 31-3-1956. This order be- 
came final. The landlord filed a suit 
against tenant for recovery of mesne 
profits or rent, The suit was neces- 


— 


. Sitated because the tenant — continu- 
ed to be on the land, During the 
pendency of this suit the landlord 


filed another application under the 
Bombay Act for possession of the 
land which was allowed. 


Held, that after 7th August, 1955 
when the lease was terminated the 
tenant ceased to be a tenant, Equal- 
ly the status of the tenant was lost 


*(Spl. Civil Appeal No. 387 of 1966, 
D/- 1-2-1968—-(Bom. at Nag.)). 
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when the protected tenancy came to 
an end with the expiry of the 7 
year’s period conferred on him under 
the Berar Act. The result was that 
his tenancy rights were put an end 
to by the order dated 8th August, 
1955 and whatever rights he might 
have had under the Berar Act came 
to an end on 31st March, 1956, The 
landlord never recognised or acquiesc- 
ed in the tenancy right. He claimed 
for mesne profits or alternatively for 
lease amount. Thus he ceased to 
have any right after 31st March 
1958 upto which time he could con- 
tinue due to an amendment in the 
Act and if he had managed to con- 
tinue in possession it was in spite of 


the landlord. (Para 4) 
Mr, M. N. Phadke, Sr. Advocate, 
(M/s. V. M. Phadke and Mr. A. G 


Ratnaparkhi, Advocates with him), 
for Appellant; Mr. Sharad Manohar, 
Advocate, Mr. Suresh Sethi and B. 
P. Maheshwari, Advocates, for Res- 
pondents, 

Judgment of the Court was de- 
livered by 

KAILASAM, J.:— This appeal ari- 
ses out of special leave granted by 
this Court against the judgment and 
order of the High Court of Judica- 
ture Bombay at Nagpur. For con- 
venience sake we will refer to the 
appellant as the tenant and the 
respondent No, 1 as the landlord be- 
cause the history of the litigation is 
25 years old and the parties had re- 
sorted to various remedies before 
various Tribunals, 

2. The dispute relates to Field 
Survey No. 6 area 15 acres 23 
gunthas in the village Gangaon. 
Jodhraj the father of Narnarayan, 
the landlord before us, died some 
time in 1942. Narnarayan who was 
then a minor became the owner 
and his widowed mother Trivenibai 
leased the land on behalf of the 
minor to the tenant before us, for 
one year. After the expiry of the lease 
on 31st January 1952, the tenant re- 
fused to deliver possession of the 
field. The mother filed the suit, Suit 
No. 125-A of 1952 for posses- 
sion. The suit as well as further 
proceedings by way of appeal and 
second appeal failed and the tenanf 
was held to be protected lessee for a 
period of five years from 1951-52, 
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3. Availing himself of the benefit 
of S. 9-A of the Berar Regulation of 


Agricultural Leases Act which en- 
abled the minor to get possession 
within 3 years of his attaining 


majority he filed a petition for it. 
By an order dated 8th August, 1955 
the Sub-Divisional Officer found 
that Narnarayan is entitled to termi- 
nate the lease of the tenant Kesheo- 
rao and ordered that lease of Kesheo- 
rao is terminated under S. 9-A (2) of 
the Berar Regulation of Agricultral 
Leases Act and further ordered 
under that section that Narnarayan 
shall apply for possession of the suit 
field after 31st March, 1956. This 
order admittedly became final, Pend- 
ing the proceedings under S. 9-A the 
landlord applied for recovery of 
mesne profits or in the alternative 
for lease amount, The landlord sub- 
sequently filed Civil Suit No, 3 of 
1960 against the tenant for recovery 
of mesne profits or for rent. The 
suit was necessitated because the 
tenant continued to be on the land. 
The claim was for mesne profits or 
for lease amount. When this case 
was pending the landlord filed an- 
other application under S, 100 (2) 
and S. 36 read. with S. 38 of the 
Bombay Tenancy Act, 1953. The re- 
lief prayed for was for a declaration 
that Kesheorao was not a tenant. In 
the alternative the landlord claimed 
for relief of resumption of the suit 
filed under Ss, 36(2) and 38 (1) ofthe 
Bombay Tenancy Act. The tenancy 
suits and the landlord’s application 
were also prolonged and ultimately 
the appellate authority took the view 
that the tenancy was terminated by 
order dated 8th August, 1955 under 
S. 9-A of the Berar Regulation of 
Agricultural Leases Act and that 
his possession thereafter was not in 
the capacity of a tenant and there- 
fore set aside the order dated 30th 
September, 1963 and allowed the 
landlord’s claim for possession under 
S. 132 (3) of the Bombay Tenancy 
and Agricultural Lands Act, 1958. 
The tenant took up the matter to the 
Revenue Tribunal, Nagpur and the 
Revenue Tribunal set aside the order 
of the Appellate Authority holding 
that the tenant was a protected les- 
see and entitled to enjoy that sta- 


tus under S. 6 of the Tenancy Act, 
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Holding that the landlord in his 
petition under S, 36 (2) will have to 
satisfy the condition contained in 
S. 38 (3) and (4) of the Tenancy Act 
the Revenue Tribunal decided that 
the landlord was not entitled to that 
relief, Aggrieved by the order of the 
Revenue Tribunal the landlord fied 
the writ petition out of which this 
appeal arises before the Nagpur 
High Court under Art. 227 of the 
Constitution praying that the order 
of the Revenue Tribunal may be 
quashed and the order passed by the 
Special Deputy Collector may be re- 
stored. The High Court allowed the 
writ petition setting aside the order 
of the Revenue Tribunal. The High 
Court held that the petitioner was 
entitled to get possession under S. 36 
read with S, 38 and S. 100 (2) of the 
Bombay Tenancy Act and directed 
that the possession will be given to 
the landlord after the crops of the 
year 1967-68 are removed. 


4, It is unnecessary for the 
purposes of this appeal to go into 
the various proceedings between the 
landlord and the tenant, For the 
purpose of decision of this appeal it 
is sufficient to state that the land- 
lord who was a minor filed a peti- 
tion under S. 9-A of the Berar Regu- 
lation of Agricultural Leases Act 
and obtained an order from the 
Sub-Divisional Officer on 8th August, 
1955 terminating the lease of the 
tenant and directing that the land- 
lord shall apply for possession of the 
field on 31st March, 1956. After 7th 
August, 1955 when the lease was 
terminated the tenant ceased to be 
a tenant, Equally the status of the 
tenant was lost by Kesheorao when 
the protected tenancy came to an 
end with the expiry of the 7 years’ 
period conferred on him under the 
Berar Act. The result was that the 
tenancy rights of Kesheorao were put 
an end to by the order dated 8th 
August, 1955 and whatever rights he 
might have had under the Berar 
Act came to an end on  3ist 


March, 1956, The only ground on 
which the rights of a tenant are 
claimed is that after 31st March, 
1956 and after 31st March, 1958 


though his tenancy rights expired he 
continued to be a tenant because he 
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was in possession and various pro- 
ceedings were taken by the landlord 
on the basis that he was a tenant. 
This plea cannot be accepted. It is 
seen from the various proceedings 
that the landlord never recognised or 
acquiesced in the tenancy of Kesheo- 


rao. The landlord claimed for 
mesne profits or alternatively for 
lease amount, The claim was not 


based on the landlord acquiescing in 
the tenancy. We have been taken 
through the relevant provision of the 
Bombay Tenancy Act but there is no 
provision by which any right as a 
tenant is conferred on Kesheorao 
after his status as protected tenant 
expired, In this view the tenant 
ceased to have any right after 31st 
March, 1958, upto which time he 
could continue due to an amendment 
in the Act and if he had managed 
to continue in possession it was in 
spite of the landlord. 


5. The objection that is taken 
by the learned counsel for the ten- 
ant is that the order which is made 
on 8th August, 1955 under S, 9-A 
cannot be given effect to 
under the provisions of S, 36 of the 
Bombay Tenancy Act. It was also 
submitted that in any event the ap- 
plication had not been filed within 
two years from the date of the order 
for possession, It was brought to 
our notice that the landlord did 
make an application on llth Janu- 
ary, 1960 for possession within two 
years from the date of the Bombay 
Act coming into force and as such it 
is not barred by limitation. The ap- 
plicability or otherwise of S, 132 (2) 
and (3) was vehemently argued, but, 
in the view we have taken, iț is 
unnecessary to go into that question. 
We find that the tenant ceased to 
have any right after 31st March, 
1958 and did not acquire any rights 
subsequently by the landlord acquiesce- 
ing in the tenancy. While the tenant 
had no right the landlord had ob- 
tained an order under S. 9-A termi- 
nating the lease of the tenant and 
directing the landlord to apply for 
possession of the field after 31st 
March, 1956. The landlord had in 
fact applied for possession and we 
are also informed that the landlord 
obtained possession as early as 18th 
February, 1968. In the circumstances 
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we do not feel called upon to inter- 
fere with the decision of the High 
Court holding that the landlord ís 
entitled to get possession, The Re- 
venue Tribunal was in error in up- 
setting the order of the appellate 
authority that the tenancy was ter- 
minated by the Sub-Divisional Officer 
on 8th August, 1955 under S. 9-A of 
the Leases Act and that his posses- 
sion thereafter was not in the capa- 
city of a tenant. The High Court 
was therefore justified in interfering 
with the order of the Revenue Tri- 
bunal. We see no grounds for inter- 
fering with the conclusion arrived at 
by the High Court and dismiss this 
appeal. In the circumstances the par- 
ties will bear their own costs. 
Appeal dismissed. 
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(From: AIR 1977 Bom 53) 
A, N. RAY C. J., M. H, BEG 
AND P. S. KAILASAM, JJ. 
Minu B, Mehta and another, Ap- 
pellants v. Balkrishna Ramchandra 
Nayan and another, Respondents, 


Civil Appeal No. 1249 of 1976, D/- 
28-1-1977. 


(A) Motor Vehicles Act (1939), 
S. 110A — Accident due to mechani- 
cal defect in vehicle — Proof, 


In order to succeed in a defence 
that the accident was’ due to a 
mechanical defect, the owners have 
to prove that they had taken all 
necessary precautions and kept the 
lorry in a roadworthy condition, and 


that the defect occurred in spite of 
the reasonable care and caution 
taken by the owners. In order to 


sustain a plea that the accident was 
due to the mechanical defect the 
owners must raise a plea that the de- 
fect was latent and not discoverable 
by the use of reasonable care. The 
owner is not liable if the accident is 
due to a latent defect which is not 
discoverable by reasonable care. The 
burden of proving that the accident 
was due to a mechanical defect is on 
the owners and it is their duty to 
show that they had taken al 
reasonable care and that despite 
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such care the defect remained hid- 
den. 1970 AC 282, Rel, on, 
(Paras 12, 13, 14) 


(B) Motor Vehicles Act (1939), S. 95 
Liability of owner or Insurance 
Company -— Proof of negligence 
necessary, AIR 1976 Andh Pra 171 
and 1971 ACJ 58 (Pat), Overruled. 
AIR 1977 Bom 53, Reversed, 


The liability of the owner of the 
car to compensate the victim in a 
ear accident due to the negligent 
driving of his servant is based on 
the law of tort. Regarding the negli- 
gence of the servant the owner is 
made liable on the basis of vicarious 
liability. Before the master could be 
made liable it is necessary to prove 
that the servant was acting during 
the course of his employment and 
that he was negligent, Under S. 95 
(1) (b) (i) it is required that policy of 
insurance must be a policy which in- 
sures the person against any liability 
which may be incurred by him in 
respect of death or bodily injury to 
any person or damage to any pro- 
perty of a third party caused by or 
arising out of the use of the vehicle 
in a public place, The insurance po- 
licy is only to cover the liability of 
a person which he might have in- 
curred in respect of death or bodily 
injury. The accident to which the 
owner or the person insuring is li- 
able is to the extent of his liability 
in respect of death or bodily injury 
and that liability is covered by the 
insurance, Therefore if the owner 
has not incurred any liability in 
respect of death or bodily injury to 
any person there is no liability and 
it is not intended to be covered by 
the insurance. The expression “lia- 
bility which may be incurred by 
him” is meant as covering any liabi- 
lity arising out of the use of the 
vehicle. A person is not liable un- 
less he contravenes any of the du- 
ties imposed on him by common 
law or by the statute, In the case 
of a motor accident the owner is 
only liable for negligence and on 
proof of vicarious liability for the 
acts of his servant. Proof of negli- 
gence is therefore necessary before 
the owner or the insurance company 
could be held to be liable for the 
payment of compensation in a mo- 
tor accident claim case. AIR 1976 
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Andh Pra 171 and 1971 ACJ 58 
(Pat), Overruled, AIR 1977 Bom 53, 
Reversed, (Paras 21, 23, 29, 36) 
Cases Referred: Chronological Paras 
AIR 1976 Andh Pra 171 (1975) 1 
_ Andh Pra LJ (HC) 331 20, 33 
(1976) A. A.O. Nos, 607 of 1973 and 

296 of 1974, D/- 18-12-1976 (Mad 


1971 ACJ 219 = 1971 Ker LJ p 
1971 ACJ 58 = 1970 BLJR 1014 34 
1970 AC 282 = (1969) 3 WLR 732 13 

Mr. F. S, Nariman, Sr, Advocate, 
(M/s. J. M. Patel and B, R. Agar- 


wala, Advocates with him), for Ap- 
pellants; M/s R. D.  Hattangadi, 
Geogre Kurien and Mrs. Urmila 


Sirur, Advocates for Respondent No. 
1; Mr. K. K. Singhvi, Sr. Advocate, 
(Mr. V. N. Ganpule, Advocate with 
him), for Applicant Intervener. 
The Judgment of the Court was 

delivered by 

KAILASAM, J.:— This appeal 
by special leave under Art. 136 
the Constitution by the two appel- 
lants against the judgment of the 
Bombay High Court dismissing their 
appeal against the judgment of the 
Additional Motor Accidents Claims 
Tribunal for Greater Bombay and 
confirming the award passed by the 
Tribunal in favour of the respondents 
and directing the Tribunal to decide 
the question of the liability of the 
Insurance Company on its application 
that its liability is limited to Rupees 
20,000 under Section 110E of the 
Motor Vehicles Act, 1939 referred to 
as the Act, after giving opportunity 
to the parties. 


is 
of 


2. The applicant in Application 
No. 727 of 1969 before the Motor 
Accidents Claims Tribunal for 


Greater Bombay is one Dr, Balkrishna 
Ramchandra Nayan practising in 
Bombay and is the respondent in 
this appeal. On 14th April, 1969 at 
about 1.00 p.m, the respondent was 
driving his car No, MRC-4450 to- 
wards Fort side on Dr. Annie Besant 
Road, With him was sitting on the 
left side in the front seat Malati M. 
Deshmukh, his nurse. The road has 
stone dividers in the middle of the 
road. When the car approached Lo- 
tus Cinema, the truck owned by the 
appellants and insured with the In- 
surance Company who were oppo- 
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site parties 1 to 3 before the Motor 
Accidents Claims Tribunal came from 
the opposite direction at a high 
speed and dashed against the right 
side of the car, Due to the impact 
the car was damaged and the Ist 
respondent and Malati M. Deshmukh 
were injured. Respondent 1 had to 
undergo treatment, He was operated 
on the day of the accident itself and 
was patient in his own Nursing 
Home for a month till 15th May, 
1969. According to him his right arm 
was operated and kept in plaster and 
that he had become permanently 
disabled in discharging his duties as 
a surgeon and that he had incurred 
a loss during the closure of the Nur- 
sing Home and loss of income due to 
permanent injury along with other 
claims, He claimed a sum of Rs. 3 
lakhs by way of general and special 
damages with interest thereon from 
the date of his application, The 
owners of the vehicle filed a writ- 
ten statement refuting the claim of 
the applicant. According to them 
while the motor lorry was proceed- 
ing from Haji Ali towards Worli, 
they had taken all precautions to 
keep the lorry in road worthy con- 
dition and that at the material time 
the axle brake ring of the motor 
lorry came out and the driver there- 
fore lost contro] of the vehicle and 
because of this defect which can de- 
velop in a running car the driver lost 
control of the steering wheel. Ac- 
cording to them the lorry prior to 
the accident was being driven at a 
moderate speed with due care and 
caution. They contended that the ac- 
cident did not occur on account of 
rash and negligent driving on the 
part of the driver, They also denied 
the claim of various items of com- 
pensation made by the applicant. 


3. The Motor Accidents Claims 
Tribunal framed four issues. The 
first 2 issues were whether the ap- 
plicant had proved that the driver of 
the lorry was driving the vehicle in 
rash and negligent manner and whe- 
ther the opposite party had proved 
that at the time of the accident the 
axle brake ring of the motor lorry 
came out and the driver lost control 
of the motor lorry, The other 2 
issues related to the question as to 
whether the applicant received the 
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injuries as a result of this accident 
and whether he was entitled to the 
compensation claimed by him. 


4. The applicant examined himself 
and Malati M. Deshmukh who was 
travelling with him at the time of 
the accident regarding the incident, 
He also examined P. Ws. 2 and 3, 
P.W. 2 „a nurse to prove his income 
from his profession and P. W. 3 a 
doctor who treated him. On behalf of 
the appellant 6 witnesses were exa- 
mined in support of their case that 
the accident was due to a mechanical 
failure and not due to any rashness 


or negligence on the part of the 
driver. 
5. The Tribunal after elaborately 


discussing the oral and documentary 
evidence adduced before it found 
that the accident was due to the 
rash and negligent driving of the 
driver of the lorry and the defence 
set up that the accident was due to 
mechanical failure of the lorry was 
unacceptable, 

_ 6 The Claims Tribunal accept- 
ing the evidence of the applicant and 
a Customs Officer, Mr. Jawkar, who 
was examined as D.W.4 on the 
side of the appellants, came to the 
conclusion that when the doctor was 


in the traffic lane nearer to the 
road divider the lorry crossed the 
road divider and hit the car, The 
defence witness himself stated that 
the lorry came after crossing the 


central barricade, The lorry went 
off the track and went on the wrong 
side and collided with the on coming 
car of the applicant who was in his 
car. Referring to his notes the wit- 
ness stated that the right side of 
the lorry went and hit the right side 
of the car of the applicant. The por- 
tion of the lorry upto the driver’s 
seat collided with the right side of 
the car. Both the wheels of the 
front side of the lorry had crossed 
the central reservation tract and so 
also the right rear wheel was on the 
wrong side and only the left rear 
wheel was just near the edge of the 
central reservation tract towards Lo~ 
tus cinema, On the face of the evi- 
dence of the doctor and their own 


witness D, W. 4 who was travelling 
in the lorry there could be no 
denving the fact that the lorry. 


crossed the middle of the road, 
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7. Relying on the 
the two witnesses as well as the 
doctrine of res ipsa loquitur the 
claims Tribunal rightly found that 
the appellant had established rash 
and negligent driving on the part of 
the driver of the lorry. The Acci- 
dents claims Tribunal has also dis- 
cussed elaborately the defence set 
up on behalf of the owners of the 
lorry and rejected it, The plea that 
was taken in the pleadings was that 
at the time of the accident “Axle 
Brake Ring” of the lorry came out. 
The expert examined on behalf of 
the owner, Jimmy Dara Engineer, 
D.W., 6, stated that he had never 
heard of any such part as axle brake 
ring and he has never seen such a 
part. The owners subsequently ex- 
plained that what they meant by 
“Axle Brake Ring” was drag link on 
the rod end, The claims Tribunal 
also referred to the evidence of the 
expert examined on behalf of the 
owners and remarked that the nut on 
the pin could not be blown 
off all of a sudden and that the 
driver, unless he was negligent, 
could feel the change if there was 
anything wrong with the drag link end 
and can stop the vehicle immediate- 
ly. Rejecting the evidence of the 
driver and relying on the evidence 
of the expert on the side of the de- 
fence that even if there was any de- 
fect the vehicle could be stopped 
within 4 or 5 feet and need not co- 
ver the distance which it did, the 
claims Tribunal also found that the 
defect which the defence witness, 
Motor Vehicle Inspector Pratapsingh 
Chavan, D. W. I, saw when he exa- 
mined the lorry on 22nd April, 1969, 
could not be accepted as the owners 
of the lorry could have played mis- 
chief and created evidence before 
inspection on 22nd April, 1969, Cri- 
ticising the conduct of the owners as 
unworthy of their status the claims 
Tribunal totally rejected the defence. 


8. Regarding the compensation 
the Claims Tribunal fixed the amount 
at Rs. 1,43,400/- together with inte- 
rest at 6 per cent. This sum was 
apart from a sum of Rs, 500/- which 
was found payable to Malati M. 
Deshmukh who had sustained inju- 
ries. The Claims Tribunal directed 
the owners as well as the insurers 


evidence of 
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jointly to pay the amount, to 
respondent Dr. Balkrishna Ram- 
chandra Nayan. It also directed the 
opposite parties and insurers to pay 
Rs. 1000/- as costs and Rs. 100/- as 
costs of Malati M. Deshmukh 


9. The Claims Tribunal fixed a 
sum of Rs. 73,779/- as the loss sus- 
tained by the doctor for a period of 
4 years from the date of the acci- 
dent, As also for a subsequent period 
of 7 years fixed the future loss at 
9000/- a year and a total amount of 
Rs. 63000/-. In addition it awarded a 
sum of Rs. 5000/- for discomfort and 
inconvenience suffered by the doctor. 
Thus the total compensation that 
was granted amounted to Rupees 
1,43,400/-, As already stated the in- 
terest was awarded from the filing 
of the application till payment, 


$A. The insurance Company as 
well as the owners of the lorry pre- 
ferred appeal against the award of 
the Tribunal in Appeal No, 449 of 
1975 before the High Court of Bom- 
bay. Though the appeal was filed on 
behalf of the insurance company and 
the owners of the lorry, during the 
hearing of the appeal it was con- 
tended on behalf of the insurance 
company that in any event the liabi- 
lity of the insurance company under 
the policy could not exceed Rupees 
20,000/-. The High Court on the 
question of whether there was negli- 
gence on the part of the driver of 
the lorry or not found itself in com- 
plete agreement with the Claims 
Tribunal and observed that it was 
for the lorry driver and owners to 
establish as to how the lorry crossed 
the road dividers, went on the wrong 
side and mounted on the Fiat Car 
coming from the opposite direction. 
Agreeing with the Tribunal it found 
that the driver was negligent. The 
High Court concurred with the rea- 
sons and findings of the Tribunal. It 
also held in the circumstances of the 
case that the principle res ipsa loqui- 
tur applied, The High Court also re- 
jected the defence taken by the 
owners that the injury was due to 
a mechanical defect and not due to 
the negligence, After referring to the 
evidence and the reasoning of the 
Tribunal on the defence set up by 
the owners the High Court came to 
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the conclusion that the. plea about 
the breaking of the tie rod was not 


proved satisfactorily by the 
owners, The High Court regarding 
the defence raised found itself in 
complete agreement with the con- 


clusion arrived at by the Tribunal 


observing that the Tribunal rightly 
disbelieved the defence plea and 
and came to the conclusion after 


careful consideration of the evidence 
of the driver, Customs Officer and 
other evidence in the case that it 
was the driver who was negligent. 


10. Regarding the quantum of 
damages the High Court expressed 
its opinion that the Tribunal had 
made best efforts and tried to deter- 
mine the compensation in a just 
manner on the factsand circumstan- 
ces of the case. It confirmed the 
amount as awarded by the Tribu- 
nal and dismissed the appeal. The 
High Court dismissed the appeal of 
the owners and the insurance com- 
pany and confirmed the award passed 
by the Tribunal. But it gave liberty 
to the insurance company to apply 
to the Claims Tribunal on depositing 
Rs. 20,000 with interest from the 
date of the application to the date of 
the deposit for determination of the 
question that the liability of the in- 
surance company is limited only to 
Rs, 20,000, The High Court directed 
the Tribunal to decide the question of 
the liability of the insurance com- 
pany on its application under S. 110 E 
after giving opportunity to the 
parties to put forward their cases. 
The insurance company was directed 
to pay the costs of all the parties, It 
also provided that the claimant was 
at liberty to withdraw Rs, 20,000 with 


interest when deposited by the in- 
surance company. The order also 
made it clear that the right of the 


applicant to recover the balance of 
the awarded amount from the other 
party or from the insurance com- 
pany will not in any way be affected. 


11. The appeal to this court is 
preferred by the owners, The in- 
surance company is impleaded as the 
second respondent in the appeal be- 
fore us. 


12. Mr. Nariman, 
counsel appearing for 


learned 
owners 


the 
the 


A.LR. 


submitted that the High Court did 
not hear arguments on the question 
whether the accident took place due 
to rash and negligent driving of the 
lorry and therefore the question will 
have to be gone into by this Court 
or remanded for fresh disposal, We 
find that the High Court has given a 
clear finding in paragraph 30 of its 
judgment that the Tribunal rightly 
disbelieved the plea and held that it 
was the driver who was negligent 
and that they fully concur with the 
reasons and findings of the learned 
Member of the Tribunal, In the face 
of the clear finding we are unable to 
accept the plea of the learned coun- 
sel that this question was not gone 
into by the High Court. We find 
ourselves in complete agreement 
with the finding of the Tribunal and 
the High Court that it was due to 
rash and negligent driving of the 
lorry that the car in which the ap- 
plicant and Malati M. Deshmukh 
were travelling was hit causing in- 
juries to both of them. We accept 
the testimony of the doctor and 
D. W. 4 Jawkar that the lorry cross- 


ed the road dividers, ran into the 
wrong side and hit the car which 
was driven by the applicant. We 


have no hesitation in accepting the 
concurrent findings of the High 
Court and the Claims Tribunal that 
the accident was due to the rash and 
negligent driving of the lorry driver. 
We have also no hesitation in re- 
jecting the testimony of the defence 
that there was some mechanical de- 
fect which resulted in the tie rod 
end breaking, We find ourselves in 
agreement with the reasoning of the 
Claims Tribunal that the evidence on 
the side of the owners is contradic- 
tory and the testimony of the expert 
destroys the plea of any mechanical 
defect set up by them, In this con- 
nection we may also point out that 
in order to sueceed in a defence that 
the accident was due to a mechani- 
cal defect the owners will have to 
prove that they had taken. 
all necessary precautions and kept 
the lorry in a roadworthy condition. 
No such attempt was made to esta- 
blish that all necessary precautions 
were taken to keep the lorry in a 
roadworthy condition and ‘that the 
defect occurred in spite of the rea- 
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sonable care and caution taken by the 
owners. 


13. In order to sustain a plea 
that the accident was due to the 
‘mechanical defect the owners must 
raise a plea that the defect was la- 
tent and not discoverable by the use 
of reasonable care. The owner is not 
liable if the accident is due to a la- 
tent defect which is not discoverable 
by reasonable care. The law on this 
subject has been laid down in Hen- 
derson v. Henry E, Jenkins & Sons, 
1970 AC 282, In that case the lorry 
driver applied the brakes of the lorry 
on a steep hill but they failed to 
operate, As a result the lorry struck 
and killed a man who was emerging 
from a parked vehicle, The defence 
was that brake failure was due to a 
latent defect not discoverable by 
reasonable care on driver’s part, It 
was found that the lorry was five 
years old and had done at least 





150,000 miles. The brakes were 
hydraulically operated. It was also 
found after the accident that the 


brake failure was due to a steel pipe 
bursting from .7 mm, to .1 mm, The 
corrosion had occurred where it 
could not be seen except by remov- 


ing the pipe completely from the 
vehicle and this had never been 
done, Expert evidence showed that 


it was not a normal precaution to 
do this if, as was the case, the visi- 
ble parts of the pipe were not cor- 
roded, The corrosion was unusual 
and unexplained, An expert witness 
said it must have been due to chemi- 
cal action ofsome kind such as expo- 
sure to salt from the roads in win- 
ter or on journeys near the sea, The 
House of Lords held that the bur- 
den of proof which lay on the de- 
fendants to show that they had 
taken all reasonable care had been 
discharged, The defect remained 
undiscovered despite due care. As 
the evidence had shown that some- 
thing unusual had happened to cause 


this corrosion it was necessary for 
the defendants to show that they 
neither knew nor ought to have 


known of any unusual occurrence to 
cause the breakdown. (see Bingham’s 


Motor Claims Cases Seventh Ed, 
page 219). 
14, The burden of proving 


that the accident was due to a 
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mechanical defect is on the owners 
and it is their duty to show that 
they had taken all reasonable care 
and that despite such care the defect 
remained hidden., In this case in the 
written statement all that is pleaded 
is that the axle brake ring of the 
lorry came out and the driver lost 
control of the motor lorry and that 
the defect can develop in a running 
vehicle resulting in the driver’s los- 
ing control of the steering wheel. 
Though it was stated that all precau- 
tions were taken to keep the lorry in 
a roadworthy condition it was not 
specifically pleaded that the defect 
i.e. the axle brake ring coming out, 
is a latent defect and could not 
have been discovered by the use of 
reasonable care, This lack of plea is 
in addition to the lack of evidence 
and the fact that the defence set up 
a ae rightly rejected by the Tri- 
unal, 


15. Mr. Nariman then `submitted 
that the quantum of compensation 
awarded was very high, He submitted 
that even according to the figures re- 
lied on by the High Court it was in 
error in coming to the conclusion that 
for a period of 4 years from the date 
of the accident the claimant has suf- 
fered a damage of Rs, 73,779. The 
learned counsel submitted that though 
during the first year there was a loss 
of Rs. 3,530 in subsequent years he 
earned various amounts and in one 
year he earned Rs. 7,981 which 
would mean that during subsequ- 
ent years his loss would not have 
been more than Rs, 10,000 and as 
admittedly the Nursing Home was 
kept as a going concern the award 
of Rs. 10,000 per year for the four 
years would be very high. We have 
considered this contention carefully 
but taking all the circumstances into 
account we do not feel called upon 
to interfere with the quantum ar- 
rived at by the Tribunal and con- 
firmed by the High Court, 


16. The learned counsel also sub- 
mitted that the provision for Rupees 
63,000 for the 7 years as the likely 
loss due to the doctor’s disability is 
also very high, In this case also we 
do not feel called upon to interfere 
with the quantum arrived at by the 
Tribunal as well as the High Court. 
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Lastly, the learned counsel submitted 
that in any event the interest 
awarded from the date of the appli- 
cation is not justified, We do not 
think we will be justified in interfer- 
ing with the amount of interest 
awarded by the High Court from 
the date of the filing of the applica- 
tion. 

17. On the above findings we 
confirm the award passed by the 
Claims Tribunal in favour of the ap- 
plicant/respondent No. 1 for Rupees 
1,43,400 with interest at 6% per 
annum from the date of the filing of 
the application and also a sum of 
Rs, 500 granted to Malati M. Desh- 
mukh and the costs awarded, The 
liability of the owners and the in- 
surance company will be joint and 
several and the respondent would be 
at liberty to proceed against either 
or both of them to realise the 
amount awarded in his favour. 


18. We have now to consider the 
direction given by the High Court 
regarding the determination of the 
liability as between the insurance 
company and the owners, The 
owners and the insurance company 
were represented by the same coun- 
sel before the Tribunal and before 
the High Court the learned counsel 
on behalf of the insurance company 
pleaded that its liability is limited 
to Rs. 20,000 only. The High Court 
has given liberty to the insurance 
company to apply on depositing 
Rs. 20,000 with interest as directed 
for determination of the question 
that the liability of the insurance 
company is limited to Rs. 20,000. 


The High Court also directed the 
Tribunal to decide the liability of 
the insurance company on the in- 


surance company filing such an ap- 
plication after giving notice to all 
the parties. The insurance company 
has not appealed against the judg- 
ment and decree of the High Court 
and we see no reason for interfering 
with the order. On the in- 
surance company complying with 
the directions of the High Court by 
depositing Rs, 20,000 with interest as 
specified the matter will be remitted 
to the Tribunal for determination of 
the question whether the liability of 
the insurance company is limited to 
Rs, 20,000 only, It is made clear that 
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so far as the award made in favour 
of the applicant/respondent is con- 
cerned he will be at liberty to pro- 
ceed against the owners as well 


; as 
the insurance company jointly and 
severally, With these directions the 


appeal is dismissed with the cost of 
the first respondent, 


19. This should normally conclude 
the judgment but we feel it desir- 
able that we must deal with the 
question of law that has been dealt 
with at considerable length by the 
High Court as to whether it is in- 
cumbent on the claimant to prove 
negligence before he would become 
entitled to compensation. The High 
Court after concurring with the 
findings of the Tribunal and holding 
that the driver was negligent pro- 
ceeded to state that it would not 
have been necessary for them to 
say anything more but for the fact 
that taking into account the impor- 
tance of the matter and in public in- 
terest it would be appropriate to 
express its view that it is not neces- 
sary to prove negligence, on the 
part of a driver before claiming 
compensation. 


20. Both the learned Judges have 
written lengthy judgments fully dis- 
cussing the matter and have come 
to the conclusion that the fact of an 
injury resulting from the accident 
involving the use of a car on the 
public road is the basis of a liability 
and that it is not necessary to prove 
any negligence on the part of the 
driver, We find that a Bench of the 
Andhra Pradesh High Court has held 
in Haji Zakaria v. Naoshir Cama, 
ATR 1976 Andh Pra 171 that the 
liability of the insured and consequ- 
ently of the insurer to compensate a 
third party dying or being injured 
on account of the use of the insured 
vehicle is irrespective of whether the 
death, injury ete. been caused 
by rash and negligent driving. 
Though this question does not arise 


in this appeal as the two High 
Courts have expressed an opinion 
which in our view has no basis 


either in the Legislative history or 
on a construction of the relevant 
provisions of the Motor Vehicles Act 
we feel it necessary to state the posi- 
tion of law. 


s 
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21. The liability of the owner of 
the cear to compensate the 
victim in a car accident due to 
the negligent driving of his servant 
is based on the Law of Tort. Regard- 
ing the negligence of the servant 
the owner is made liable on the basis 
of vicarious liability. Before the 
master could be made liable it is 
necessary to prove that the servant 
was acting during the course of his 
employment and that he was negli- 
gent, The number of the vehicles on 
the road increased phenomenally 
leading to increase in road accidents. 
To remedy the defect various steps 
were taken, In England the owners 
of the vehicle voluntarily insured 
against the risk of injury to other 
road users, With the increase of 
traffic and accidents it was found 
that in a number of cases hardship 
was caused where the person inflict- 
ing the injury was devoid of suffici- 
ent means to compensate the person 
afflicted. In order to meet this con- 
tingency the Road Traffic Act, 1930, 
the Third Parties (Rights against 
Insurers) Act, 1980 and the Road 
Traffie Act, 1934 were enacted in 
England. A system of compulsory in- 
surance was enacted by the Road 
Traffic Act, 1930. Its object was to 
reduce the number of cases where 
judgment for personal injuries ob- 
tained against a motorist was not 
met owing to the lack of means of 
the defendant in the running-down 
action and his failure to insure 
against such a liability. It is suffici- 
ent to state that compulsory in- 
surance was introduced to cover the 





liability which the owner of the 
vehicle may incur, 
22. The Indian Law introduced 


provisions relating to compulsory in- 
surance in respect of third party in- 
surance by introducing Chapter VIII 
of the Act, These provisions almost 
wholly adopted the provisions of .the 
English law, The relevant sections 
found in the three English Acts 
Road Traffic Act, 1930, the Third 
Parties (Rights against Insurers) Act, 
1930 and the Road Traffic Act, 1934 
were incorporated in Chapter VIII. 
Before a person can be made liable 
to pay compensation for any injuries 
and damage which have been caused 
by his action it is necessary that the 
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person damaged or injured should be 
able to establish that he has some 
cause of action against the party res- 
ponsible. Causes of action may arise 
out of actions for wrongs under the 
common law or for breaches of du- 


ties laid down by © statutes, In 
order to succeed in an action for 
negligence the plaintiff must prove 


(1) that the defendant had in the 
circumstances a duty to take care 
and that duty was owed by him to 
the plaintiff and that (2) there was a 
breach of that duty and that as a 
result of the breach damage was 
suffered by the plaintiff, The master 
also becomes liable for the conduct 
of the servant when the servant is 
proved to have acted negligently in 
the course of his employment, Apart 
from it in common law the master 
is not liable for as it is often said 
that owner of a motor car does not 
become liable because ofhis owning a 
motor car. 


23. The purpose of enactment of 
Road Traffic Acts and making in- 
surance compulsory is to protect the 
interests of the successful claimant 
from being defeated by the owner of 
the vehicle who has not enough 
means to meet his liability, The safe- 
guard is provided by imposing cer- 
tain statutory duties namely the 
duty not to drive or permit a car 
to be driven unless the car is covered 
by the requisite form of third party 
insurance, S. 94 of the Act provides 
that no person shall use except as a 
passenger or cause or allow any 
other person to use a motor vehicle 
in a public place unless there is in 
force in relation to the use of the 
vehicle by that person or that other 
person, as the case may be, a policy 
of insurance complying with the re- 
quirements of the Chapter. S. 95 of 
the Act is very important and that 
specifies the requirements of policies 
and limits of liability, S. 95 (1) (a) 
and (b) of the Act are extracted, 
They run as follows:— 

"95. (1) In order to comply with 
the requirements of this Chapter. a 
policy of insurance must be a policy 
which-— 

(a) is issued by a person who is 
an authorised insurer or by a co- 
operative society allowed under S. 108 
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to transact the business of an 
surer, and 


(b) insures the person or classes of 
persons specified in the policy tothe 
extent specified in sub-s. (2)— 

(i) against any liability which may 
be incurred by him in respect of the 
death or of bodily injury to any per- 
son or damage to any property of a 
third party caused by or arising out 
of the use of the vehicle in a public 
place; 


(ii) against the death of or bodily 
injury to any passenger of a public 
service vehicle caused by or arising 
out of the use of the vehicle in a 
public place: 


in- 


x x” 


x x x 

Under S. 95 (1) (b) (i) of the Act it 
is required that policy of insurance 
must be a policy which insures the 
person against any liability which 
may be incurred by him in respect 
of death or bodily injury to any 
person or damage to any property of 
a third party caused by or arising 
out of the use of the vehicle in a 
public place. It may be noted that 
what is intended by the policy of in- 
surance is insuring a person against 
any liability which may be incurred 
by him. The insurance policy is 
only to cover the liability of a per- 
son which he might have incurred in 
respect of death or bodily injury. 
The accident to which the owner or 
the person insuring is liable is to 
the extent of his liability in respect 
of death or bodily injury and that 
liability is covered by the insurance. 
It is therefore obvious that if the 
owner has not incurred any liability 
in respect of death or bodily injury 
to any person there is no liability 
and itis not intended to be covered 
by the insurance, The liability con- 
templated arises under the law of 
negligence and under the principle of 
vicarious liability. The provisions as 
they stand do not make the owner 
or the insurance company liable for 
any bodily injury caused to a third 
party arising out of the use of the 
vehicle unless the liability can be 
fastened on him. It is significant to 
note that under sub-clause (ii) of 
S. 95 (1) (b) of the Act, the policy 
of insurance must insure a person 
against the death or bodily injury to 
any passenger of a public service vehi- 
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cle caused by or arising out of the 
use of the vehicle in a publie place. 
Under S. 95 (1) (b) clause (ii) of the 
Act the liability of the person arises 
when bodily injury to any passenger 
is caused by or use of the vehicle in 
a public place, So far as the bodily in- 
jury caused to a passenger is concern- 
ed it need not.be due to any act or lia- 
bility incurred by the person. It may 
be noted that the provisions of S. 95 
are similar to S. 36(1) of the Eng- 
lish Road Traffic Act, 1930, the rele- 
vant portion of which is to the ef- 
fect that a policy of insurance must 
be policy which insures a person in 
respect of any liability which may be 
incurred by him in respect of death 
or bodily injury to any person caus- 
ed by or arising out of the use of 
the vehicle on road. The expression 
“liability which may be incurred by 
him” is meant as covering any lia- 
bility arising out of the use of the 
vehicle. It will thus be seen that the 
person must be under a liability and 
that liability alone is covered by the 
insurance policy. 


24. S. 96 of the Act also makes 
the position clear. It provides that 
when a judgment in respect of such 
a liability as is required to be cover- 
ed by a policy is obtained against any 
person insured by the policy, then 
the insurer shall pay to the person 
entitled the benefit of the decree as 
if he were a judgment-debtor. The 
liability is thus limited to the liability 
as is covered by the policy. 
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25. The main contention of Mr, 
Hattangodi, who. supported the view 
of the High Court that negligence 
need not be proved is that Chapter 
VIII of the Act is a consolidating 
and amending Act relating to motor 
vehicles and their use on a public 
place and as such it contains the en- 
tire law, procedural as well as sub- 
stantive, and that the common law 
or law of tort is no more ap- 
plicable and if death or bodily injury 
arises out of the use of motor vehi- 
cles in a public place a liability 
arises, Strong reliance was placed by 
him on S, 110A of the Act which 
provides for application for compen- 


sation arising out of an accident to 
the Claims Tribunal, The learned 
counsel would submit that under 
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S. 110B the Claims after 
holding an inquiry may make an 
award determining the amount of 
compensation which appears to it to 
be just and specifying the person or 
persons to whom the compensation 
shall be paid. According to counsel 
when an injury is caused by the use 
of the vehicle in a publie place the 
Claims Tribunal is at liberty to 
award an amont of compensation 
which appears to it to be just. 


26. This plea ignores the basic re- 
quirements of the owner’s liability 
and the claimants right to receive 
compensation, The owners’ liability 
arises out of his failure to discharge 


Tribunal 


a duty cast on him by law. The 
right to receive compensation can 
only be against a person who is 
bound to compensate due to the 


failure to perform a legal obligation. 
Tf a person is not liable legally he 
is under no duty to compensate 
anyone else, The Claims Tribunal is 
a tribunal constituted by the State 
Government for expeditious disposal 
of the motor claims. The general law 
applicable is only common law and 
the law of torts. If under the law a 
person becomes legally liable then 
the person suffering the injuries is 
entitled to be compensated and the 
Tribunal is authorised to determine 
the amount of compensation which 
appears to be just. The plea that the 
Claims Tribunal is entitled to award 
compensation which appears to be 
just when it is satisfied on proof of 
injury to a third party arising out of 
the use of a vehicle on a public place 
without proof of negligence if ac- 
cepted would lead to strange results. 

27. Section 110 (1) of the Act em- 
powers the State Government to con- 
stitute one or more Motor Accidents 
Claims Tribunals for such area as 
may be specified for the purpose of 
adjudicating upon claims for com- 
pensation in respect of accidents in- 
volving the death or bodily injury to 
persons, The power is optional and 
the State Government may not con- 
stitute a Claims Tribunal for cer- 
tain areas, When a claim includes a 
claim for compensation the claimant 
has an option to make his claim be- 
fore the Civil Court, Regarding 
claims for compensation therefore in 
certain cases Civil Courts also have a 
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contention put 
as the 
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jurisdiction, If the 
forward is accepted so far 
Civil Court is concerned it would 
have to determine the liability of 
the owner on the basis of common 
law or torts while the Claims Tribu- 
nal can award compensation without 
reference to common law or torts 
and without coming to the conclusion 
that the owner is liable. The con- 
cept of owner’s liability without any 
negligence is opposed to the basic 
principles of law. The mere fact that 
a party received an injury arising 
out of the use of a vehicle in a 
public place cannot justify fastening 
liability on the owner. It may be 
that a person bent upon committing 
suicide may jump before a car in 
motion and thus get himself killed. 
We cannot perceive by what reason- 
ing the owner of the car could be 
made liable. The proof of negligence 
remains the lynch pin to recover 
compensation, The various enact- 
ments have attempted to mitigate a 
possible injury to the claimant by 
providing for payment of the claims 
by insurance. 

28. In Halsbury’s Laws of Eng- 
land, 8rd Ed., Vol. 32, at paragraph 
751 at p. 366 the nature of insurance 
required is stated as follows: 


“The conditions to be fulfilled in 
order to render the use of a motor 
vehicle lawful are (1) that there 
must be a policy of insurance in 
force in relation to the use of the 
vehicle on a road, and (2) that it 
must be a policy complying with the 
relevant statutory requirements.” 

At paragraph 752 at page 366 the 
general nature of liabilities required 
to be covered are stated as under: 

“In order to comply with the sta- 
tutory requirements, a policy must 
provide insurance cover in respect of 
any liability which may be incurred 
by such person, persons or classes of 
persons as are specified in the po- 
licy, in respect of the death of, or 
bodily injury to, any person (subject 
to specific exceptions) caused by, or 
arising out of, the use of the vehbi- 
cle on a road.” 

The authorised insurers issuing a po- 
licy pursuant to the statutory re- 
quirements are obliged to indemnify 
the person specified in the policy in 
respect of any liability which the 
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policy purports to cover in the case 
of that person or classes of persons. 


x x x” (Paragraph 758 at p. 369). 
These passages clearly indicate that 
the nature of the liability required 


to be covered is the liability which 
may be incurred by or arising out 
of the use of a vehicle on a road by 
the person. 


29. A person is not liable unless 
he contravenes any of the duties im- 
posed on him by common law or by 
the statute. In the case of a motor 
accident the owner is only liable for 
negligence and on proof of vicarious 
liability for the acts of his servant. 
The necessity to provide effective 
means for compensating the victims 
in motor accidents should not blind 
us in determining the state of law as 
it exists today. ` 


30. Justice Vaidya in this judg- 
ment under Appeal after referring to 
various decisions expressed his view 
as follows:— 


“It is not necessary to discuss all 
these cases because, in my view, in 
none of those cases was the ques- 
tion agitated as to what exactly was 
meant by tort in the context of 
automobile accidents and injuries re- 
sulting therefrom, for which more 
often than not human minds, hands 
or legs are not always accountable, 
in the later half of the twentieth 
century. The question has engaged 
the minds of jurists all over the 
common law world...” 


The learned Judge proceeded fur- 
ther to observe that whether we ap- 
ply the test of torts or not the liabi- 
lity to pay compensation arises 
when the injuries are caused by the 
use of the motor vehicle and the 
Tribunal can adjudicate {upon the 
liability and determine just compen- 
sation, The learned Judge further 
observed: 


“In my opinion, public good re- 
quires that everyone injured, viz., by 
the use of motor vehicle, must im- 
mediately get compensation for the 
injury. Every person has a fight to 
safety and security of his person ir- 
respective of fault or negligence or 
carelessness or efficient functioning of 
the motor vehicle, Every person has 
a right to claim compensation as 
that is the only way of remedying 
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the injury caused to him in a modern 
urbanised, industrialised and automo- 
bile ridden life. 


31. In a separate judgment Justice 
Mridul has expressed himself in the 
same tenor. The learned Judge after 
referring to Section 95 (1) (b) (i) and 
(1) (b) (ii) of the Act observed that 
perimeters of liability in clauses (i) 
and (ii) must be held to be the same 
because in both the liability of the 
owner or the driver exists and is 
made compulsorily insurable. The 
learned Judge while noting the dif- 
ference in the wording of the two 
clauses observed that it is inconceiv- 
able that the legislature would in- 
tend absolute liability in cases 
covered by clause (ii) and not in 
cases covered by clause {i). 


32. The reasoning of the two 
learned Judges is unacceptable as it 
is opposed to basic principles of the 
owner’s liability for negligence of his 
servant and is based on a complete 
misreading of the provisions of Chap- 
ter VIN of the Act. The High 
Court’s zeal for what it considered 
to be protection of public good has 
misled it into adopting a course 
which is nothing short of legislation. 


33. Equally unacceptable is the 
view of the Bench of the Andhra 
Pradesh High Court in Haji Zakaria 
v. Naoshir Cama, AIR 1976 Andh 
Pra 171 wherein the court concluded 
without any hesitation that the lia- 
bility to compensate arises when 
death or bodily injury to any person 
or damage to any property of a third 
party is caused by or arising out of 


the use of the vehicle in a public 
place and to infer the qualifications 
or limitations that such death or 


bodily injury should have been caus- 
ed before such liability arises only 
on account of rash and negligent 
driving would amount to introducing 
something which is not there and 
would be violating and transgressing 
the clear provisions of the statute 
and intention of the legislature, 

34. The Patna High Court in New 
India Assurance Co, Ltd. v. Sumitra 
Devi, 1971 ACJ 58 (Pat) held that 
the liability of the insurance com- 
pany is absolute but is only limited 
to the extent provided by the in- 
surance policy, As against this view 
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all the other High Courts have held 
that the liability to compensate ari- 
ses only on a finding of negligence. 
Tt may not be out of place to men- 
tion that though automobile accidents 
are subject to the law of negligence 
modern proposals consistently fa- 
vour the social insurance model 
under which benefits are payable 
directly by a fund without any re- 
ference at all to the injurer while 
retaining the option for the victim to 
claim either limited benefits on a 


non-fault basis or full damages 
for negligence. 

38. Consistent with this line of 
thinking is the judgment of the 


Kerala High Court in Kesavan Nair 
yv. State Insurance Officer, 1971 ACJ 
919 (Ker) where Justice ‘© Krishna 
Iyer expressed himself thus: 


“Out of a sense of humanity and 

having due regard to the handicap of 
the innocent victim in establishing 
the negligence of the operator of the 
vehicle a blanket liability must be 
cast on the insurers.” 
Modern legislation has also provided 
insurance cover for all air and rail 
passengers and recently by amend- 
ment of S. 95 of the Act against 
death or bodily injury to passengers 
of a public service vehicle caused by 
or arising out of the use of a vehicle 
in a public place. 


36. In a recent judgment of Mad- 
ras High Court a Division Bench in 
A. A.O, Nos, 607 of 1973 and 296 of 
1974 M/s. Ruby Insurance Co. Ltd. 
v. V. Govindaraj, delivered on 
13th December, 1976 has sug- 
gested the necessity of having social 


insurance to provide cover for the 
claimants irrespective of proof of 
negligence to a limited extent say 
Rs, 250 to Rs. 300 a month. It has 


also suggested that instead of a lump 
sum payment which does not often 
reach the claimants a regular month- 
ly payment to the dependants by 
the nationalised insurance company 
or bank would be desirable, Unless 
these ideas are accepted by the legis- 
lature and embodied in appropriate 
enactments Courts are bound to ad- 
minister and give effect to the law 
las it exists today. We conclude by 
stating that the view of the learned 
Judges of the High Court has no 
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support in law and hold that proof 
of negligence is necessary before the 
owner or the insurance company 
could be held to be liable for the 
payment of compensation in a motor 
accident claim case, 

37. But as we have found that 
the vehicle owner was liable for 
negligence of the driver and have 
upheld the amount of damages 
awarded, we dismiss this appeal with 
cost to the first respondent. 

Appeal dismissed. 


Commr., Madras 
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Civil Appeal No, 89 of 
11-4-1977. 

(A) Income-tax Act (1922), S. 4 (1) 
(c)— Two kinds of income assessable 
to tax — Distinction — 1974 Tax LR 
419 (Mad), Reversed, 


The income assessable to income 
tax, under S. 4 (1) (c) is of two kinds 
viz. (i) accruing or arising in the 
taxable territories and (ii) deemed to 
accrue or arise to the non-resident 
in the taxable territory, The concept 


1975, D/- 


of actual accrual or arising of in- 
come in the taxable territories, al- 
though not dependant upon the re- 


ceipt of the income in the taxable 
territories, is quite distinct and apart 
from the notion of deemed accrual 
or arising of the income. 1974 Tax 
LR 419 (Mad), Reversed, (Para 12) 


(B) Income-tax Act (1922), Ss. 66 
(1) and 42 — New question of law 
based on theory of business connec- 
tion — Not entertainable in refer- 
ence, 1974 Tax LR 419 (Mad), Re- 
versed, 

Where the question of law based 
upon the theory of business connec- 


tion was neither raised before the 
Tribunal nor considered by it, nor 
did it arise on the findings of fact 


recorded by it, it was held that the 
High Court, was wrong in entertain- 
ing this new point at the reference 
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stage on the basis of the allegedly 
general and compendious nature of 
the question referred to it by the 
Tribunal. 1974 Tax LR 419 (Mad), 
Reversed. AIR 1961 SC 1633, Relied 
on. (Para 13) 

(C) Income-tax Act (1922), S. 42 (1) 
and (3) — Question of apportionment 
under S. 42 (3) — Does not arise if 
the whole of the deemed income can 
be roped in for levy of tax under 
S. 42 (1) — 1974 Tax LR 419 (Mad), 
Reversed. 


The income accruing or arising 
from any business connection in the 
taxable territories even though the 
income may accrue or arise outside 
the taxable territories will be deem- 
ed to be income accruing or arising 
in such territory provided operations 
in connection with such business, 
either all or a part, are carried out 
in the taxable territories, If all such 
operations are carried out in the tax- 
able territories, sub-section (1) would 
apply and the entire income accruing 
or arising outside the taxable terri- 
tories but as a result of the opera- 
tions in connection with the busi- 
ness giving rise to the income would 
be deemed to accrue or arise in the 
taxable territories, If, however, all 
the operations are not carried out in 
the taxable territories the profits and 
gains of the business deemed to ac- 
crue or arise in the taxable territo- 
ries shall be only such profits and 
gains as are reasonably attributable 
to that part of the operations carried 
out in the taxable territories. Thus 
comes in the question of apportion- 
ment under sub-section (3) of S. 42. 
AIR 1965 SC 1526, Rel. on. 1974 
Tax LR 419 (Mad), Reversed. 

(Paras 12, 14 and 15) 

(D) Income-tax Act (1922), S. 42 
(1) and (3) — Applicability — Ab- 
sence of finding that part of activity 


or operation were carried out in 
India — S., 42 (1) or (3), held, not 
attracted, 1974 Tax LR 419 (Mad), 


Reversed, 

In order to rope in the income of a 
non-resident under the deeming pro- 
vision it must be shown by the De- 
partment that some of the operations 
were carried out in India in respect 
of which the income is sought to be 
assessed, (1974) 94 ITR 85 (Bom), 
Approved. (Para 16) 


A. LR. 


In the instant case the American 
company had made the services of 
the foreign personnel available to 
the Indian Company outside the tax- 
able territory. The latter took them 
as their employees, paid their salary 
and they worked under the direct 
control of the Indian company. 


Held that the service rendered by 
the American company was wholly 
and solely rendered in the foreign 
territory, Even assuming, however, 
that there was any business connec- 
tion between the earning of the in- 
come in the shape of the technical 
fee by the American company and 
the affairs of the Indian company, 
yet no part of the activity or opera- 
tion could be said to have been car- 


ried on by the American Company 
in India. And in absence of such a 
sustainable finding by the High 


Court the provisions of S, 42, either 
of sub-s. (1) or of sub-s, (3), were not 
attracted at all, 1974 Tax LR 419 
(Mad), Reversed. (Para 16) 
Cases Referred: Chronological Paras 
(1974) 94 ITR 85 (Bom) 16 
AIR 1965 SC 1526 = 56 ITR 20 15 
AIR 1961 SC 1633 = 42 ITR 589 13 

The Judgment of the Court was de- 
livered by 

DNTWALIA, J.— This is an ap- 
peal by certificate from the decision 
of the Madras High Court in a Re- 
ference made by the Income-tax Ap- 
pellate Tribunal under S, 66 (1) of 
the Income-tax Act, 1922 — herein- 
after referred to as the Act, 

2. M/s, Carborandum Co. of the 
United States of America —— herein- 
after called the American Company 
or the Assessee Company, is the ap- 


pellant. The Central Board of Re- 
venue has declared it a Company 
under S, 2(5A) of the Act. It has 


specialized in the manufacture of 
bonded abrasive and coated abrasive 
products. For the improvement and 
advancement in the line of its manu- 
facture, it has a Research Wing also. 
The results of the research are in- 
corporated in pamphlets prepared 
from time to time. 

3. The Assessee Company enter- 
ed into an agreement dated June 22, 
1955 with M/s, Carborandum Univer- 
sal Ltd. — hereinafter called the 
Indian company, having its register- 
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ed office at Madras, As per the 
the terms of the agreement the 
American Company was to render 


and did render to the Indian Com- 
pany certain technical and know-how 
services of the following nature:— 

(i) furnishing of technical informa- 
tion and know-how with respect to 
the manufacture of bonded abrasive 
and coated abrasive products; 

(ii) providing technical 
ment including factory design and 
lay out, plant and equipment pro- 
duction, purchase of materials, 
manufacturing specifications and qua~ 
lity of product; 3 

(iii) furnishing comprehensive tech- 
nical information of all developments 
in the manufacture of the special 
products; 

(iv) providing the Indian company 
with a resident factory manager for 
starting the plant and superintending 
its operations during its initial pro- 
duction stages, as also other techni- 
cal personnel necessary for the ope- 
ration of the plant; 


(v) training Indian personnel to 
replace the foreign technical per- 
sonnel as quickly as possible. 

Tn lieu of all the services aforesaid, 
as per the agreement, the American 


manage- 


company was to receive from the 
Indian company an annual service 
fee equal to 3 per centum on the 


net sale proceeds of the products 
manufactured by the latter each 
year. 


4. During the year of account re- 
levant to the assessment year 1957- 
58 the assessee company received a 
sum of Rs. 95,762/- from the Indian 
company as its service fee, A good 
slab of it was deducted at source by 
the Indian company on account of 
income-tax and super-tax payable on 
the said sum, The American company 
filed a Return of income for the 
year in question with an application 
for refund of the entire tax deduct- 
ed at source, The Income-tax Officer 
took the view in bis assessment 
order that 5% of the technical fee 
paid to the American company was 
earned by it in India and only that 
small amount was assessable to in- 
come-tax. Consequently, he directed 
the refund of a major portion of the 
tax deducted at source to the asses- 
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see company, The Commissioner of 
TIncome-tax in exercise of his power 
under S. 33B of the Act revised the 
order of the Income-tax Officer and 
took the view that at least 75% of 
the technical fee earned by the as- 
sessee company during the year of 
account had accrued or arisen in 
India, In the main, the basis of his 
order was that even though the 
technical information was supplied 
by the assessee company from out- 
side India, the information received 
by the Indian company was put to 
use only in the taxable territory 
and the technical fee paid by it was 
mainly on account of such use. The 
Commissioner was also of the view 
that the technical personnel furnish- 
ed by the assessee company to the 
Indian company although worked 
under the control of and was paid 
for by the latter, the situs of the 
services so rendered was in India. 
Treating the technical fee in the na- 
ture of royalty paid, it directed the 
Income-tax Officer to revise the as- 
sessment on the basis that 75% of it 
should be taken as income accruing 
or arising in India to the  assessee 
company. 

5. The American company went 
up in appeal to the Appellate Tribu- 
nal from the revisional order of the 
Commissioner, The Tribunal set 
aside the said order and restored 
that of the Income-tax Officer, even 
though it seems to be of the view 
that even 5% of the technical fee 
could not be taken as income of the 
assessee company taxable under the 
Act. But since the assessee company 
had not gone in appeal because of 
the smallness of the amount of tax 
payable on the basis of 5% the Tri- 
bunal was obliged to maintain the 
order of the Income-tax Officer, 


6. The Tribunal took some new 
materials into consideration at the 
appellate stage in order to ascertain 
the true nature of the service ren- 
dered by the American company to 
the Indian company as per the terms 
of the agreement and the place of 
rendering such service, The find- 
ings of the Tribunal are: 

(1) The American company render- 
ed service to the Indian company 
for the starting of the factory in 
India in the shape of examination of 
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the factory design and lay out pre- 
pared by the latter and sending its 
advice by post. These services were 
not proved to have been rendered in 
India. 

(2) The pamphlets and bulletins in- 
corporating the results of research 
made by the American company 
were also furnished to the Indian 
company by post and thus the said 
service was also rendered outside 
India. 


(3) That the services of the foreign 
technical personnel were made avail- 
able to the Indian company by the 
American company outside the coun- 
try. The former employed such per- 
sonnel in India on the basis of the 
various agreements of employment 
entered between the Indian company 
and such persennel, They were the 
employees of the Indian company 
under its control for their day-to-day 
working. 

(4) The training of the Indian per- 
sonnel directly by the employees of 
the assessee company was imparted 
outside India. 


7. The Tribunal did not agree 
with the views of the Commissioner 
that the payment of the technical 
fee of 3% was dependent upon the 
use of the information in India or 
on the volume and extent of such 
use. The use of the technical assis- 
tance and know-how given by the 
American company and made use of 
by the Indian company in the tax- 
able territory could not make the 
former liable to payment of income 
tax on the amount of technical fee 
received by it nor was it any ro- 
yalty. A new stand taken before the 
Tribunal on behalf of the Revenue 
that the assessee company must be 
deemed to be working in conjunction 
with the Indian company in the 
manufacture of the products in 
question was also rejected, 


8. The Commissioner of Income- 
tax — the respondent in this appeal, 
asked for a reference and the Tribu- 
nal referred the following question of 
law for the opinion of the High 
Court: 

‘Whether on the facts and in the 
cireumstances of the case, the techni- 
cal fee in excess of 5 per cent re- 
ceived by the assessee company from 
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the Indian company during the ac- 
count year relevant to the assess- 


ment year 1957-58 has 
arisen in India?” 

9. Before the High Court on be- 
half of the Revenue the point of 
conjunction between the American 
company and the Indian company in 
the manufacture of abrasive produts 
was put in fore-front. Finding this 
stand unsustainable in face of the 
agreement between the two com- 
panies and in absence of any other 
material in support of it, the High 
Court rejected this stand outright. It, 
however, felt persuaded to ‘permit 
the Revenue to change its stand 
even at the reference stage and to 
urge that the agreement clearly esta- 
blished a business connection. between 
the two companies; the technical fee 
received by the assessee company 
had acerued or arose from such 
business connection and hence it was 
assessable to income-tax under S. 4 


accrued or 


(1) (e) read with S. 42 of the Act. 
The objection of the assessee com- 
pany to the entertainment of the 


new point at the reference stage that 
it did not arise out of the Tribunal’s 
order was overruled by the High 
Court on the ground that the ques- 
tion referred was in general terms 
and comprehensive enough to em- 
brace within its ambit the point of 
applicability of S. 42 (1) of the Act 
to the transactions in question, Up- 
holding this stand taken on behalf of 
the Revenue the High Court ans- 
wered the question referred to it in 
its favour and against the assessee 


company, Hence this appeal. 
10. Mr. N. A. Palkhivala, learned 
counsel for the appellant company 


urged the following four points in 
support of this appeal:—. 


(1) That the High Court could not 
go into the matter of business con- 


nection between the two companies 
when such a question was never 
raised or in issue at any earlier 


stage. 

(2) That the High Court was wrong 
in founding the tax liability of- the 
assessee company on the basis of the 
alleged business connection. Its find- 
ing or view in that regard is wholly 
erroneous. 

(3) That even assuming that the 
High Court was right in its view of 
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basing the tax liability of the asses- 
see compony on the alleged business 
connection, it failed to examine the 
question of apportionment under S. 42 
(3) of the Act. 

(4) That apportionment under 
S. 42 (3) and determination of the 
tax liability of the assessee company 
in pursuance thereof could not be 
more than the liability to pay tax on 
5% of the total technical fee as found 
by the Income-tax Officer and upneld 
by the Tribunal. 


11. Certain other companies have 
intervened in this appeal and some 
argument was advanced on their be- 
half too in support of the main argu- 
ment of Mr. Palkhivala. 

12. Section 4 (1) of the 
vides: — 

“Subject to the provisions of this 
Act, the total income of any previ- 
ous year of any person includes all 
income, profits and gains from what- 
ever source derived which— 


(c) if such person is not resi- 
dent in the taxable territories dur- 
ing such year, accrue or arise or are 
deemed to accrue or arise to him in 
the taxable territories during such 
year:” 

The income assessable to income tax, 
therefore, ‘is of two kinds viz. (i) ac- 
cruing or arising in the taxable terri- 
tories and (ii) deemed to accrue oF 
arise to the non-resident in the tax- 
able territory, The concept of actual 
accrual or arising of income in the 
taxable territories, although not depen- 
dent upon the receipt of the income in 
the taxable territories, is quite distinct 
and apart from the notion of deemed 
accrual or arising of the income, The 
High Court does not appear to have 
kept this distinction in view and 
mixed the one with the other while 
deciding the reference in question. 
Section 42 of the Act concerns it- 
self with a deemed accrual or aris- 
ing of the income within the tax- 
able territories, Under sub-section 
(1) “All income, profits or gains ac- 
ruing or arising, whether directly 
or indirectly, through or from any 
business connection in the taxable 
territories ......... re scutes’ shall be 
deemed to be income accruing or 
arising within the taxable territories, 


Act pro- 
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and where the person entitled te 
the income, profits or gains is not 
resident-in the taxable territories, 
shall be chargeable to inecome-tax 
either in his name or in tbe name 
of his agent, and in the latter case 
such agent shall be deemed to he, 
for all the purposes of this Act, the 
assessee in respect of such ineome- 
tax:” If the whole of the deemed in- 
come can be roped in for the levy of 
tax under sub-s, (1) of Section 42 
no question of any apportionment 
arises. If not, sub-section (3) is at- 
tracted. It says:— 

“In the case of a busimess of which 
all the operations are not carried out 
in the taxable territoriies, the profits 
and gains of the business deemed under ` 
this section to accrue or arise im the 
taxable territories shall be only 
such profits and gains as are rea- 
sonably attributable to that part of 
the operations carried out in the 
taxable territories.” 

13. In Commissioner of Ineome- 
tax, Bombay v. Scindia Steam Navi- 
gation Co, Ltd., 42 ITR 589 = (AIR 
1961 SC 1633) it has been pointed 
out that when a question of law 
was neither raised before the Tribu- 
nal nor considered by it, it will not 
be a question arising out of its order 
notwithstanding that it may arise on 
the findings given by it, In the in- 
stant case the question of law based 
upon the theory of business connection 
was neither raised before the Tribunal 
nor considered by it, nor did it arise on 
the findings of fact recorded by 
it. The High Court, therefore, was 


wrong in entertaining this new 
point at the reference stage on 
the basis of the allegedly general 


and compendious nature of the ques- 
tion referred to it by the Tribunal. 
But we do not propose to rest our 
judgment only on this technical as- 
pect of the matter as we find that 
even on merits the assessee company 
has a good case to succeed before 
us. 

14. The High Court agreed with 
the Tribunal that the technical infor- 
mation furnished by the  assessee- 
company by post was a service 
which could not be said to have : 
been rendered in India, putting it to 
use in India is not relevant as opin- 
ed by the Commissioner. But in re- 
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gard to the fact of the foreign 
technicians having been employed by 
the Indian company on payment of 
salary in India, it took the view 
that the service was rendered in 
India as foreign technicians were 
deputed by the assessee company. In 
the opinion of the High Court it did 
amount to some activity or service 
in India, Then the High Court pro- 
ceeds to say: “Therefore, we are of 
the view that the assessee having 
rendered at least some services in 
India which amounts to a business 
activity the technical fee should be 
taken to have accrued through or 
from its business connection in 
India.” Even though, according to 
he High Court, the finding aforesaid 
was sufficient to rope in the entire 
receipts of the assessee company as 
income having accrued or arisen in 
India as a result of its business con- 
nection, it felt obliged to make the 
apportionment to the extent of 75% 
because of the apportionment so 
made by the Commissioner, In our 
judgment the High Court went 
wrong in its approach to the ques- 
tion raised before it and did not 
quite correctly appreciate the scope 
and applicability of S. 42 of the Act. 


15. On a plain reading of sub-sec- 
tions (1) and (3) of S. 42 it would 
appear that income accruing or aris- 
ing from any business connection in 
the taxable territories — even though 
the income may accrue or arise out- 
side the taxable territories — will 
be deemed to be income accruing or 
arising in such territory provided 
operations in connection with such 
business, either all or a part, are 
carried out in the taxable territories, 
Tf all such operations are carried 
out in the taxable territories, sub- 
s. (1) would apply and the entire in- 
come accruing or arising outside the 
taxable territories but as a result of 
the operations in connection with the 
business giving rise to the income 
would be deemed to accrue or arise 
in the taxable territories, If, how- 
ever, all the operations are not car- 
ried out in the taxable territories 
the profits and gains of the business 
deemed to accrue or arise in the 
taxable territories shall be only 
such profits and gains as are rea- 
sonably attributable to that part of 
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the operations carried out in the 
taxable territories. Thus comes in 
the question of apportionment under 
sub-s, (3) of S, 42, In Commissioner 
of Income-tax Punjab v. R. D. Agar- 
wal and Co., 56 ITR 20 = (AIR 1965 
SC 1526) Shah J., as he then was, 
speaking for this Court said at page 
24 (of ITR) = (at p. 1529 of AIR): 


“A business connection in S. 42 in- 
volves a relation between a business 
carried on by a non-resident which 
yields profits or gains and some acti- 
vity in the taxable territories which 
contributes directly or indirectly to 
the earning of those profits or gains. 
Tt predicates an element of conti- 


nuity between the business of the 
non-resident and the activity in the 
taxable territories: a stray or iso- 


lated transaction is normally not to 
be regarded as a business connec- 
tion, Business connection may take 
several forms: it may include car- 
rying on a part of the main business 
or activity incidental to the main 
business of the non-resident through 
an agent, or it may merely be a re- 
lation between the business of the 
non-resident and the activity in the 
taxable territories, which facilitates 
or assists the carrying on of that 
business. In each case the question 
whether there is a business connec- 
tion from or through which income, 
profits or gains arise or accrue to a 
non-resident must be determined 
upon the facts and circumstances of 
the case.” i 

The learned Judge says further: 

“A relation to be a “business con- 
nection” must be real and intimate, 
and through or from which income 
must accrue or arise whether direct- 
ly or indirectly to the non-resident. 
But it must in all cases be remem- 
bered that by S. 42 income, profit or 
gain which accrues or arises to a 
non-resident outside the taxable 
territories is sought to be brought 
within the net of the income-tax 


Jaw, and not income, profit or gain 
which accrues or -arises or is deem- 
ed to accrue or arise within the 


taxable territories. Income received 
or deemed to be received, or ac- 
cruing or arising or deemed to be 
accruing or arising within the tax- 
able territories in the previous year 
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is taxable by S, 4 (1) (a) and (c) of 
the Act, whether the person earn- 
ing is a resident or non-resident, If 
the agent of a non-resident receives 
that income or is entitled to receive 
that income, it may be taxed in the 
hands of the agent by the machinery 
provision enacted in S, 40 (2) Tn- 
come not taxable under S. 4 of the 
Act of a non-resident becomes tax- 
able under S, 42 (1) if there sub- 
sists a connection between the acti- 
vity in the taxable territories and 
the business of the non-resident, and 
if through or from that connection 
income directly or indirectly arises.” 

16. The High Court was wrong in 
its view that activities of the foreign 
personnel lent or deputed by the 
American company amounted to a 
business activity carried on by that 
company in the taxable territory. 
The finding of the Tribunal in 
that regard was specific and clear 
and was unassailable in the re- 
ference in question, The American 
company had made the services of 
the foreign personnel available to 
the Indian company outside the tax- 
able territory. The latter took them 
as their employees, paid their salary 
and they worked under the direct 
control of the Indian company. The 
service rendered by the American 
company in that connection was 
wholly- and solely rendered in the 
foreign territory, Even = assuming, 
however, that there was any busi- 
ness connection between the earning 
of the income in the shape of the 
technical fee by the American com- 
pany and the affairs of the Indian 
company, yet no part of the activity 
or operation could be said to have 
been carried on by the American 
company in India. And in absence 
of such a sustainable finding by the 
High Court the provisions of S, 42, 
either of sub-s. (1) or of sub-s. (3), 
were not attracted at all, The judg- 
ment of the High Court under ap- 
peal reported in Commissioner of 
Income-tax, Madras-I v, Carboran- 
dum Company, 92 ITR 411 = (1974 
Tax LR 419) (Mad) is not correct. It 
has rightly been pointed out by the 
Bombay High Court in Commissioner 
of Income-tax, Bombay City I v. 
Tata Chemicals Ltd., (1974) 94 ITR 
85 (Bom) with reference to the simi- 
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lar or almost identical provisions in 
S. 9(1) of the Income-tax Act, 1961 
that in order to rope in the income 
of a non-resident under the deem- 
ing provision it must be shown by 
the Department that some of the 
operations were carried out in India 
in respect of which the income is 
sought to be assessed. The finding 
of fact recorded by the Tribunal be- 
ing against the department in that 
connection the Bombay High Court 
refused to call for a reference, 


17. For the reasons stated above 
we hold that on the, facts and in the 
circumstances of the case the technical 
service fee received by the Assessee 
company from the Indian Company 
during the accounting year relevant 
to the assessment year 1957-58 did 
not accrue or arise in India nor 
could it be deemed to have accrued 
or arisen in India. But since 5% of 
the technical service fee was brought 
to tax by the Income Tax Officer 
and no appeal was filed against it on 
behalf.of the Assessee-Company, we 
cannot interfere with the addition of 
this 5% but it must be held that the 
technical fee in excess of 5% was not 
taxable. We accordingly allow the 
appeal, set aside the judgment of 
the High Court and answer the 
question referred by the Tribunal in 
favour of the assessee and against 
the Revenue, The Commissioner will 
pay the costs of the appeal as also 
of the reference to the assessee. 

Appeal allowed. 


Nellammal 


AIR 1977 SUPREME COURT 1265 
(From: (1971) 1 Mad LJ 439) 
P. N. BHAGWATI, A. C. GUPTA 
AND S. MURTAZA FAZAL ALI. JJ. 
Sellammal and others, Appel- 
lants v. Nellammal (dead) by L. Rs. 
Respondents.. 
Civil Appeal 
D/- 17-3-1977. 
Hindu Succession Act (1956), 
Section 14 — Properties allotted to 
Hindu widow in lieu of her main- 
tenance — Properties were in recog- 
nition of pre-existing right — Sec, 14 
(2) therefore not attracted — Widow 
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No, 126 of 1972, 
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acquired absolute rights in those pro- 
perties under S. 14 (1). (Prs. 2, 3) 


Mr, K. Jayaram, Advocate, for 
Appellants; M/s. S. Srinivasan and 
A.T.M. Sampath, Advocates, for 


Respondents Nos, 2, 3, and 5, 


The Judgment of the Court was 
delivered by 


FAZAL ALI, J:— Palanisamy 
Gounder and Nallasamy Gounder 
were step brothers and the first res- 
pondent Nallammal was the wife of 
Palanisamy. Gounder, Palanisamy 
Gounder died in 1936, Nallasamy 
Gounder died on March 11, 1949 
leaving his widow Sellammal and 
two sons Pariyasami Gounder and 
Doraisami Gounder, Admittedly P. 
Gounder and N, Gounder were mem- 
bers of a joint family but the plain- 
tiff Nallammal claimed that there 
was a division in the family, This 
fact was contested by N. Gounder 
who took proceedings against the 
plaintiff Nallammal in Original Suit 
No. 43 of 1942 where it was held 
that there was no division in the 
status between the two brothers. P. 
Gounder and N, Gounder and 
that the entire family pro- 
perties passed by survivorship 
to the other brother Nallaswami 
Gounder. This judgment is dated 
February 22, 1945 and it was con- 
firmed in appeal by the sub-Judge on 
March 17, 1946. The plaintiffs case 
was that after this suit there was a 
panchayat in the family some time 
in the year 1949 wherein the plain- 
tiffs claim for maintenance and resi- 
dence was settled and the suit pro- 
perties comprising an extent of 40 
acres out of a total 160 acres were 
given by the defendants Nos. 2 and 
3 to the first plaintiff Nallammal in 
lieu of her claim for maintenance 
and residence, As disputes arose 
between the parties, the plaintiff 
filed a suit for injunction or in the 
alternative for possession on the 
ground that the property had been 
given to the plaintiff absolutely > by 
the panchayat and she became an 
absolute owner of the same under 
Section 14 (1) of the Act of 1956, The 
suit was resisted by the defendants 
on the ground that the properties 
were given to the first plaintiff 
only for her maintenance with a 
stipulation that they should be en- 
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joyed by her during her lifetime 
without any powers of alienation 


and, therefore, the case of the plain- 
tiff fell within the ambit of Section 
14 (2) of the Act and she would not 
get an absolute interest, It was fur- 
ther averred by the defendants that 
the plaintiff had already agreed to 
take Rs, 500/-, per annum towards 
her maintenance and was to surren- 
der the properties to the defendants 
and, therefore, as she was not in 
possession of the properties when the 
Act of 1956 came into force, she 
could not claim any benefit. under 
Section 14 (1} of the Act. 


2. The learned Munsif as also 
the appellate Court found that the 
suit properties were given to Nallam- 
mal in lieu of her maintenance and 
as she continued to be in possession 
when the 1956 Act came into force, 
she got, by force of Section 14 (1) 
and explanation to that section an 
absolute right over the properties. 
The Courts below also did not ac- 
cept the case of the defendants that 
the plaintiff had surrendered pos- 
session of the properties to them in 
lieu of getting Rs. 500/- per annum. 
The present suit’ was filed on June 
11, 1963 and was decreed by the 
Munsif on February 26, 1964, The 
defendants went up in appeal before 
the appellate Court which was dis- 
missed on March 18, 1966. There-| 
after the defendants filed a secondi, 
appeal in the High Court which was} 
also dismissed on March 3, 1971. The 


the properties were allotted to 
plaintiff in lieu of her maintenance 
in 1949, the properties. were in re-| 


cognition of a pre-existing right, 
and, therefore, Section 14 (2) was 
not attracted. The High Court,| 


therefore, affirmed the findings of 
the Courts below that the 
acquired absolute interest in 





of Section 14 (1) of the 1956 Act.) 
Thereafter, the appellant obtained] 
special leave to appeal from the 


judgment of the High Court dated 
November 1, 1971 and hence this ap- 
peal, (This is really an appeal 
against the judgment of Ramamurti, 
J. in Chellammal v. Nellammal.)* 


*(1971) 1 Mad LJ 439, 
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3. For the reasons given by us 
in Civil Appeal No. 1360 of 1968 
which was heard along with this 


appeal, we find ourselves in complete 
agreement with the view taken by 
the High Court who has rightly held 
that the present case is covered by 
Section 14 (1) and not by Section 14 
(2) of the 1956 Act. Accordingly the 
judgment of the High Court is here- 
by affirmed and the appeal is dis- 
missed, In the circumstances, how- 
ever, we make no order as to costs 
in this Court. 





Appeal dismissed. 


AIR 1977 SUPREME COURT 1267 
(From: Allahabad) 


H. R. KHANNA, P. N. BHAGWATI 
AND 5. MURTAZA FAZAL ALI, JJ. 
State of Uttar Pradesh and an- 
other, Appellants v. Nand Kishore 
Tandon, Respondent, i 
Civil Appeal No, 14 of 1972, D/- 
14-11-1975. 


Constitution of India, Arti- 
ele 311 — Appointment in substan- 
five capacity to temporary post — 
Post made permanent subsequently 
— Appointee does not become per- 
manent employee automatically. De- 
cision of Allahabad High Court, Re- 


versed, 


_ A temporary government servant 
does not become a permanent gov- 
ernment servant unless he pets that 
capacity either under some rule or 
he is declared or appointed by the 
‘Government as a permanent Govern- 
ment. servant. A person who is ap- 
pointed in a substantive capacity to a 
temporary post does not become 
permanent merely because the post is 
declared to bes permanent, In such a 
ease the order terminating the ser- 
vices of such an employee as a tem- 
porary employee is not illegal. AIR 
1972 SC 420, Followed, Decision of 
Allahabad High Court, Reversed. 


(Para 3) 

Cases Referred: Chronological Paras 
ATR 1972 SC 420 = (1972) 2 SCR 
400 1, 3 
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Judgment of the Court was de- 
livered by 


FAZAL ALI, J.:— In this appeal 
by special leave, the State of Uttar 
Pradesh urged before this Court that 
the judgment of the High Court is 
illegal and erroneous inasmuch as it 
is against the ratio laid down by this 
Court in Director of Panchayat Raj 
v. Babu Singh, (1972) 2 SCR 400 = 
(AIR 1972 SC 420). 


2. The facts of the appeal lie 
within a narrow compass, The res- 
pondent was appointed as Enquiry 
Inspector in the Food and Civil Sup- 
plies Department some time in the 
year 1945, He was appointed in a 
substantive capacity to a temporary 
post. Subsequently the post became 
permanent but there was no declara- 
tion by the Government confirming 
the respondent, By order dated 
August 29, 1967, the District Magis- 
trate, Gonda served a notice on the 
respondent terminating his services 
and directed payment of one month’s 
salary in lieu of one month’s notice 
for termination of service. The order 
was passed on the basis that the res- 
pondent was merely a temporary 
employee. The respondent filed a 
writ petition before the High Court 
which was heard by a single Judge 
who, relying on a Division Bench 
decision of that Court held that as 
the respondent had been appointed in 
a substantive capacity to a tempo- 
rary post and since the post was 
subsequently made permanent, the 
respondent must be treated to be a 
permanent employee and therefore 
the order of the District Magistrate 
terminating the services of the respon- 
dent asa temporary employee was bad. 
The High Court accordingly quashed 


that order. The appellant then 
went up in Special Appeal to a 
Division Bench of the Allahabad 


High Court which was also dismissed. 
Hence this appeal by special leave. 
3. Learned counsel, Mr. Dik- 
shit, appearing for the State, has re- 
lied on the decision of this Court in 
Director of Panchayat Raj v, Babu 
Singh, (AIR 1972 SC 420) (supra) for 
the proposition that the mere fact 
that a person who is appointed in a 
substantive capacity to a temporary 
post does not become permanent if 
the post is declared to be perma- 
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nent, We find that the present case is 
on all fours with the facts decided 
by this Court in Director of Pancha- 
jyat Raj v. Babu Singh, (AIR 1972 
SC 420) (supra) where this. Court 
held as follows: 


“A temporary Govt. servant does 
not become a permanent : 
servant unless he gets that capacity 
either under some rule or he is de- 
clared or appointed by the govern- 
ment as a permanent government 
servant. Our attention has not been 
invited to any rule under which res- 
pondents in these appeals can be 
considered as having been appointed 
either permanently or in a substan- 
tive capacity to permanent posts. All 
along they continued to be temporary 
government servants whether the 
posts held by them were temporary 
posts or permanent posts.” 

In view of this decision it is clear 
that the decision of the Allahabad 
High Court was illegal and eérrone- 
ous. In fact the decision of this 
Court referred to above was given 
in an appeal against the very Divi- 
sion Bench judgment of the Allaha- 
bad High Court which was relied 
upon by the High Court in this case. 


4. Mr. A. K. Sen appearing 
for the respondent submitted that 
the respondent had raised a number 
of' points relating to the merits of 
the case which were not at all con- 
sidered by the High Court which de- 
cided the case only on a point of 
law. In these circumstances, it was 
submitted that the case should be 
remanded to the High Court for dis- 
posal of the other points taken by 
the respondent. We think that the 
contention of learned counsel for the 
respondent is well founded because in 
his petition before the High Court 
the respondent had raised some 
points relating to the merits of the 
case which were not decided by the 
High Court. 

5. We, therefore, allow this ap- 
peal and remand the writ petition to 
the High Court for disposal] in ac- 
cordance with law. There will be no 
order as to costs. 

Case remanded. 


“Fey 





Venkateswara Prabhu v. Krishna Prabhu 


ALR. 


AIR 1977 SUPREME COURT 1268 
(From: Kerala)* 


A. N. RAY C, J., M. H. BEG AND 
P. N. SHINGHAL, JJ, 


'Narayana Prabhu Venkateswara 
Prabhu, Appellant v. Narayana 
Prabhu Krishna Prabhu (dead) by 


L. Rs., Respondent. 


Civil Appeal No. 1763 of 1968 with 
Civil Mise Petns, Nos, 8585-8586 of 
1976 and Spl. Leave Petn, No. 2816 
of 1976, D/- 19-1-1977. 

(A) Civil P. C. (1908), S, 11 Expla- 
nation I — Res judicata — Question 
whether there is a bar of res judi- 
cata does not depend on the existence 
of a right of appeal of the same na- 
ture against each of the two deci- 
sions, 

The partition suit was filed origi- 
nally in another Court but was sent 
to the Court of the Second Additional 
Sub-Judge, and the preliminary de- 
cree was passed therein, The High 
Court allowed the appeal modifying 
the decree to some extent. The de- 
fendant in the partition suit had 
also filed a money suit in the Court 
of the Munsif only against . one of 
the four brothers but all of them 
were impleaded in the partition suit. 
The money suit was, however, trans- 
ferred to the file of the Additional 
Sub-Judge and tried together with 
the partition suit and was also de- 


creed by the Additional Sub-Judge 
on the same date as the partition 
suit. The plaintiff had appealed 


against both the decrees in the High 


Court. The two appeals were heard 
and decided together by the 
High Court. The High Court, 
after pronouncing judgment in 


the partition suit, proceeded to give 
judgment, under a new heading and 
number of the appeal in the money 
suit. 

The defendant’s appeal by certifi- 
cate granted to him as a matter of 
right, following upon the modifica- 
tion of the decree in the partition 
suit was held to be barred by res 
judicata as the defendant did not 
seek leave to file any appeal against 


*(Appeal Suit No. 843 of 1960 and 
A. S. No, 600 of 1961, D/- 28-7- 
1964——(Ker.)). 
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the High Court’s judgment and de- 
cree in the money suit and there 
was no appeal before the Supreme 
Court against the decree in the 
money suit, (Para 16) 


Although no appeal lay as a mat- 
ter of right in the Supreme Court 
against judgment in the appeal in 
the money suit the question whe- 
ther there is a bar of res judicata 
does not depend on the existence of 
a right of appeal of the same nature 
against each of the two decisions but 
on the question whether the same 
issue, under the circumstances given 
in S. 11, has been heard and finally 
decided. That was certainly purport- 
ed to be done by the High Court in 
both the appeals before it subject, of 
course, to the rights of parties to 
appeal, The mere fact that the de- 
fendant could come up to the Sup- 
reme Court in appeal as of right by 
means of a certificate of fitness of 
the case under the unamended Arti- 
cle 133 (1) (c) in the partition suit, 
could not take away the finality of 
the decision so far as the High 
Court had determined the money 
suit and no attempt of any sort was 
made to question the correctness 
or finality of that decision even by 
means of an application for special 
leave to appeal. (Para 16) 


The expression “former suit”, ac- 
cording to explanation I of 11, 
makes it clear that, if a decision is 
given before the institution of the 
proceeding which is sought to þe 
barred by res judicata, and that de- 
cision is allowed to become final or 
becomes final by operation of law, a 
bar of res judicata would emerge. 
AIR 1976 SC 1645 and (1901) ILR 28 
Cal 78, Followed, (Para 18) 


(B) Civil P. C. (1908), S. 11, Ex- 
planation VI — Expression “claiming 


aright in common for themselves 
and others” — Meaning. 
In a partition suit each party 


claiming that the property is joint, 
asserts a right and litigates under a 
title which is common to others 
who made identical claims, If that 
very issue is litigated in another suit 
and decided the others making the 
same claim can be held to be claim- 
ing a right “in common for them- 
selves and others.” Each of them can 
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be deemed by reason of explanation 
VI, to represent all those the nature 
of whose claims and interests are 
common or identical, Otherwise, it 
would necessarily mean that there 
would be two inconsistent decrees. 
One of the tests in deciding whether 
the doctrine of res judicata applies to 
a particular case or not is to deter- 
mine whether two inconsistent de- 
crees will come into existence if it 
is not applied, AIR 1933 PC 183, 
Followed. (Para 20) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1645 (1976) 1 SCWR 

484 17, 18 
AIR 1966 SC 1332 (1966) 3 SCR 

300 21 
AIR 1953 SC 33 = 1953 SCR 154 21 
(1950) 1 SCR 754 
AIR 1933 PC 183 


10 
60 Ind App 278 


19 
AIR 1927 Lah 289 = 28 Pun LR 712 
(FB) 10 


AIR 1916 PC 78 = 43 Ind App 91 12 
ae) ILR 29 Mad 195 16 Mad 
J 41 


(1901) ILR 28 Cal 78 = 5 Cal WN 
483 17 
(1891) ILR 15 Bom 104 13 


Mr, T. C. Raghavan, Sr, Advocate, 
(M/s, Sardar Bahadur Saharya, V, B. 
Saharya, Advocates with him), for 
Appellant; Mr. T. S. Krishnamoorthy 
Iyer, Sr, Advocate, (Mr. M. R. K. 
Pillai, Advocate with him, (for No. 1) 
and Mr. T, S. Krishnamoorthy Iyer, 
Sr, Advocate, (M/s. P, K. Pillai and 
N. Sudhakaran, Advocates with him), 
(for No. 2), for Respondents, 

The Judgment of the Court was 
delivered by 

BEG, J:— This is a defendants 
appeal by certificate granted by the 
Kerala High Court under Art, 133 (1) 
(a) of the Constitution as a matter of 
course before its amendment because 


the High Court had modified a de- 
cree in the partition suit and the 


subject-matter satisfied the require- 
ments of the unamended Art. 133, 

2. The parties to the partition suit 
are descendants of Narayana Prabhu 
(hereinafter referred to as ‘Nara- 
yana’), Krishna, the plaintiff (now 
dead) was the 3rd son of Narayana. 
The defendant appellant, Venkate- 
swara, was the eldest of the four 
sons of Narayana, The partition suit 
related to 72 items mentioned in 
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Sch, ‘A’ to the plaint claimed by 
the plaintiff to be joint family pro- 
perty, It appears that there was ne 
dispute with regard to certain items, 
but, the defendant-appellant claimed 
other items as his exclusive property 
on the ground that they had been 
purchased from his personal income 
due to his own enterprise and exer- 
tions and ability in carrying on busi- 
ness. The trial Court had accepted 
the case of the defendant-appellant 
that all items, except No. 35 and a 
part of item No. 52 which belonged 
to the 3rd defendant, were the self- 


acquired properties of the defen- 
dant-appellant, The High Court re- 
versed this finding on the ground 


that there was “little reliable evi- 
dence on record as to the exact 
source of the fund with which the 


first defendant started the trade.” The 
High Court rejected the submission 
‘of the defendant-appellant that, 
when the tobacco business under 
consideration was started, Narayana 
being the karta of the family, the 
fact that the eldest son Venkate- 
swara, the defendant-appellant, was 
carrying on the business, raised a 
presumption that it was the separate 
or self acquired business of Venkate- 
swara, The High Court relying on 
certain documentary evidence, in- 
cluding the letter-heads showing the 
business as that of “P. N. Venkate- 
swara Prabhu & Brothers” held that 
the business was joint family busi- 
ness. 


3. The partition suit was filed ori- 
ginally in another Court but was 
sent to the Court of the Second Ad- 
ditional Sub-Judge of Alleppey in 
1957, and the preliminary decree 
was passed on 5th August, 1960. 
The High Court allowed the appeal, 
modifying the decree to the extent 
that 3/4th share of items 4 to 72 of 
the schedule, except item 35 and 
part of 52 standing in the name of 
the 3rd defendant, were held to þe 
partible properties as part of joint 
family business, but it excluded as- 
sets which came into existence after 
the filing of the partition suit which 
operated as a clear unequivocal ex- 
pression of intention to separate. It 
also left the extent of mesne profits 
of landed properties to be decided in 
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proceedings for the passing of the 
final decree. 

4. It appears that the defendant- 
appellant had also filed a money 


suit in the Court of the Munsif only 
against defendant No. 3, one of the 
four brothers, but all of them were 
impleaded in the partition suit, The 
money suit was, however, transfer- 
red to the file of the Additional Sub 
Judge and tried together with the 
partition suit and was also decreed 
by the Additional Sub Judge of Al- 
leppey on the same date as the 
partition suit. The  plaintiff-respon- 
dent had appealed against both the 
decrees in the High Court. The two 
appeals were heard and decided to- 
gether by the High Court. The High 
Court, after pronouncing judgment 
in the partition suit, proceeded to 
give judgment, under a new heading 
and number of the appeal in the 
money suit. It said, in this separate 
judgment: 

“The suit that gave rise to this 

appeal has been instituted by the 
respondent against the appellant for 
money due on 14-10-1123 on account 
of tobacco delivered to the latter’s 
shop. The defence was that the 
trades run by both the brothers 
were parts of the joint family trade, 
and not separate to foster such a 
claim by the respondent on the ap- 
pellant, The court below, having 
found in the other suit the shops 
run by the parties to belong to the 
concerned individuals, has decreed 
the suit. As we have reversed that 
finding in A.S. No. 843 of 1960 and 
found the shop standing in the name 
of each brother to be a branch of 
the joint family trade in tobacco and 
directed ascertainment of the assets 
and liabilities of the entire trade to 
be settled as on 2-3-1124, the date of 
that partition suit, this suit has to 
be dismissed.” 
The judgments were, therefore, two 
separate ones given in one continua- 
tion but under separate heading. 
Separate decrees were prepared in 
each appeal relating to a separate 
case. 

5. As the defendant-appellant did 
not seek leave to file any appeal 
against the High Court’s judgment 
and decree in the money suit and 
there is no appeal before us against 
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the decree in the money suit, a pre- 
liminary objection is taken on the 
ground that the defendant’s appeal 
now before us is barred by res judi- 
cata. ` 

6. Learned Counsel for the defen- 
dant-appellant urges that the two 
suits were different in nature and 
were filed in different Courts origi- 
nally so that the Court trying the 
partition suit and the Court in which 
the money suit was triable were not 
Courts of co-ordinate jurisdiction, It 
was also objected that the partition 
suit was earlier and the money suit 
having been filed sixteen days later 
could not be deemed to be a suit de- 
cided earlier, Furthermore, it was 
pointed out that the judgment was 
common, It was also urged that all 
the four brothers were parties to 
the partition suit but the money suit 
was only between two brothers. 

7. It is true that the appeals 
against both the decrees of the trial 
Court were heard together in the 
High Court, and, although the appeal 
in the money suit is decided under 
a separate heading and the short 
judgment in it appears to be practi- 
cally consequential on the judgment 
in the partition suit, yet, the judg- 
ments in the two appeals decide a 
common issue and resulted in two 
decrees. 

8. It is urged that, whereas the 
defendant-appellant had filed an ap- 
peal on the strength of a certificate 
granted to him as a matter of right, 
following upon the modification of 
the decree of the trial Court by the 
High Court, the defendant-appellant 
had no such right of appeal in this 
Court. Hence, it was submitted that 
neither in law nor in equity could 
the defendant-appellant be barred 
from putting forward his objections 
to the decree in the partition suit. 

9. Certain decisions were relied 
upon by learned Counsel for the de- 
fendant-appellant Venkateswara in 
support of the contention that the 
plea of res judicata is not available 
as a preliminary objection to the 
respondent to the hearing of the ap- 
peal before us in the circumstances 
of this case, We proceed to consider 
these cases. 

10. Narhari v. Shankar, (1950) 1 
SCR 754 is no doubt the judgment of 


in 
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the Supreme Court of India, although 
it was, if one may so put it, “the 
Hyderabad Wing” of it in a transi- 
tional period when a learned Judge 
of this Court, Mr. Justice Mehr 
Chand Mahajan, presided over a 
bench of which the other two Mem- 
bers were formerly Members of His 


Exalted Highness the Nizam’s Judi- : 
cial Committee. Technically, how- 
ever, it was this Court’s judgment. 


In that case, Naik, J, had followed a 
decision of the Judicial Committee of 
the Hyderabad State and held that. 
when there was only one suit and 
the appeals had been disposed of by 
the same judgment, it was not 
necessary to file two separate ap- 
peals, It elaborated the ratio of the 
decision as follows (at p. 757-758): 


“It is now well settled that where 
there has been one trial, one finding, 
and one decision, there need not be 
two appeals even though two de- 
crees may have been drawn up. As 
has been observed by Tek Chand J. 
his learned judgment in 
Mst. Lachhmi v. Mst. Bhulli, AIR 
1927 Lah 289 (FB)  menticn- 
ed above the determining factor 
is not the decree but the matter in 
controversy. As he puts it later in his 
judgment, the estoppel is not created 
by the decree but it can only be 
created by the judgment, The ques- 
tion of res judicata arises only when 
there are two suits. Even when 
there are two suits, it has been held 
that a decision given simultaneously 
cannot be a decision in the former 
suit, When there is only one suit, 
the question of res judicata does not . 
arise at all and in the present case, 


both the decrees are in the same 
case and based on the same judg- 
ment, and the matter decided con- 


cerns the entire suit. As such, there 
is no question of the application of 
the principle of res judicata, The 
same judgment cannot remain effec- 
tive just because it was appealed 
against with a different number or a 
copy of it was attached to a differ- 
ent appeal. The two decrees in sub- 
stance are one.” 

It seems to us that to be 
fair to confine the ratio decidendi of 
the Hyderabad case to cases where 
there is only one suit. In the case 
now before us, not only were the 
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decrees different but the suits 
were different. The mere fact 
that the judgment in the 


two suits were given together or in 
continuation did not matter. In fact, 
eyen in form, the judgment in the 
appeal relating to the money suit 
was separate from the rest of the 
judgment, And, in any case, there 
were two separate decrees. 


li. We think that 5S, 11, Civil 
Procedure Code enables the party to 
raise the statutory plea of res judi- 
cata if the conditions given therein 
are fulfilled. The principle embodied 
in the statute is not so much the 
principle of “estoppel by record”, 
which the British Courts apply, as 
one of public policy, based on two 
maxims derived from Roman juris- 
prudence: firstly, interest reipublicae 
ut sit finis litium — it concerns the 
State that there be an end to law 
suits; and, secondly, “nemo debet bis 
vexari pro una at eadem causa” — 
no man should be vexed twice over 
for the same cause. 

12. Sir Lawrence Jenkins pointed 
out, in Sheoparsan Singh v. Rama- 
nandan Prasad Narayan Singh, (AIR 
1916 PC 78) = 43 Ind App 91 that 
the rule of res judicata “while 
founded on ancient precedent is dic- 
tated by a wisdom which is for all 
time.” Litigation which has no end 
or finality defeats its very object. 
This object is decision of disputes or 
an end to each litigation. But, if 
there is no finality to it, the dispute 
cannot be said to be really decided 
at all. It is the duty of the State to 
see that disputes brought before its 
judicial organs by citizens are de- 
cided finally as early as possible. 
Hence, S. 11 of our Civil Procedure 
Code contains in statutory form, 
with illuminating explanations, a very 
salutary principle of public policy. 
An “estoppel”, even if it be “by re- 
cord”, rests on somewhat different 
grounds. Even such an estoppel sa- 
vours of an equity or justice creat- 
ed by actions of parties the results 
of which have become recorded for- 
mally behind which they are not al- 
lowed to go. 


13. Reliance was also placed on 
Govind v. Dhondba, (1891) ILR 15 
Bom 104 on behalf of the appellant. 


ALR. 


Here, it was held that decisions in 
previous suits of the nature of small 
cause suits in which there was no 
right of second appeal could not ope- 
rate as res judicata in suits before 
Courts in which questions were ela- 
borately litigated and decided in 
cases which could go to the High 
Court in second appeal. We were 
also referred to a Full Bench deci- 
sion of the Madras High Court in 
Avanasi Gounden v. Nachammal 
(1906) ILR 29 Mad 195 where it was 
similarly held that: “A decision in 
a previous suit of a small cause na- 
ture, in which no second appeal is 
allowed by law, is no bar to a sub- 
sequent suit, in the same Court, 
which, not being of a small cause 
nature, is open to second appeal”, We 
have to remember that Small Cause 
jurisdiction is a limited one exer- 
cisable only in specified matters. 
Decisions given beyond jurisdiction to 
try an issue cannot operate as res 
judicata, 


14. Our attention was drawn to 
explanation II of S. 11, on behalf of 
the respondents, It reads: 

“Explanation IL— For the purposes 
of this section, the competence of a 
Court shall be determined irrespec- 
tive of any provision as to a right of 
appeal from the decision of such 
Court.” 

15. It seems to us that S. 11 it- 
self refers to a Court which actually 
tries the two suits, We think that, 
in the circumstances of the case be- 
fore us, the incompetence of the 
Court, in which the money suit was 
initially filed to try the partition 
suit did not matter when the actual 
hearing of both the cases took place 
in the same Court. That Court was, 
obviously, competent to try both the 
suits, After the money suit had been 
transferred from the Court of the 
Munsif, the Second Additional Sub 
Judge actually tried and decided both 
of them. This was enough to make 
the difference in the jurisdictions of 
the Courts, in which the suits were 
initially filed. quite immaterial. Simi- 
larly, the High Court was competent 
to hear appeals from judgments in 
both. It heard and decided the two 
appeals together. 

16. So far as the question of ap- 
peal to this Court is concerned, it is 
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true that no appeal lay as a matter 
of right against the judgment in the 
appeal in the money suit, but, we 
think that the learned Counsel for 
the respondents is correct in submit- 
ting that the question whether there 
is a bar of res judicata does not de- 
pend on the existence of a right of 
appeal of the same nature against 
each of the two decisions but on the 
question whether the same issue, 
under the circumstances given in 
S. 11, has been heard and: finally de- 
cided, That was certainly purported 
to be done by the High Court in 
both the appeals before it subject, of 
course, to the rights of parties to 
appeal, The mere fact that the de- 
fendant-appellant could come up to 
this Court in appeal as of right by 
means of a certificate of fitness of 
the case under the unamended Arti- 
cle 133 (1) (c) in the partition suit, 
could not take away the finality of 
the decision so far as the High Court 
had determined the money suit and 
no attempt of any sort was made to 
question to the correctness or finality 
of that decision even by means of 
an application for Special Leave to 


Appeal. 


17, Learned Counsel for the res- 
pondents appears to us to have right- 
ly relied upon Bhugwanbutti Chow- 
dhrani v. A. H. Forbes, (1901) 
ILR 28 Cal 78 where it was held 
that “in order to make a matter res 
judicata it is not necessary that the 
two suits must be open to appeal in 
the same way”. He also relied on 
Lonankutty v. Thomman, AIR 1976 
SC 1645 a recent decision of three 
Judges ofthis Court, where Chandra- 
chud, J., observed (at p. 1650): 


“Respondents did not file any fur- 
ther appeal against the decree passed 
by the District Court in the appeals 
arising out of their suit, They filed 
a second appeal in the High Court 
only as against the decree passed by 
the District Court in A, 5. 66 of 
1958 which arose out of the decree 
passed by the trial Court in the ap- 
pellant’s suit. Thus, the decision of 
the District Court rendered in the 
appeal arising out of the respon- 
dent’s suit became final and conclu- 
sive.” 
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It was also observed there: 


“The decision of the District Court 
was given in an appeal arising out 
of a suit which, though instituted 
subsequently, stood finally decided 
before the High Court disposed of 
the second appeal, The decision 
was, therefore, one in a ‘former suit’ 
within the meaning of S. 11, Expla- 
nation I, Civil Procedure Code.” 


18. The expression “former suit”, 
according to explanation I of S. 11, 
Civil Procedure Code, makes it clear 
that, if a decision is given before 
the institution of the proceeding 
which is sought to be barred by res 
judicata, and that decision is allow- 
ed to become final or becomes final 
by operation of law, a bar of res 
judicata would emerge, This, as 
learned Counsel for the respondents 
rightly submits, follows from the de- 
cision of this Court in Lonankutty’s 
ease (AIR 1976 SC 1645) (supra). 


19. The only other point which 
we need consider is whether the 
fact that the money suit was only 
between the defendant-appellant and 
one of his brothers, who was also a 
respondent in the partition suit, 
makes any difference to the applica- 
bility of the principle of res judi- 
cata in this case, Learned Counsel 
for the appellant submits that the 
defendant-appellant could not come 
within the ambit of explanation VI 
of S. 11, Civil Procedure Code which 
provides as follows: 


“Where persons litigate bona fide 

in respect of a publie right or of a 
Private right claimed in common for 
themselves and others, all persons in- 
terested in such right shall, for the 
purposes of this section, be deemed 
to claim under the persons so. litiga- 
ting.” 
On the other hand, learned Counsel 
for the respondent submits that the 
ease of the respondents is fully 
covered by this explanation and re- 
lies on Kumaravelu Chettiar v. 
Ramaswamy Ayyar, AIR 1933 PC 183 
where it was held: 


“Explanation 6 is not confined to 
eases covered by O. 1, R. 8 but ex- 
tends to include any litigation in 
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which, apart from the Rule altoge- 
ther, parties are entitled to repre- 
sent interested persons other than 
themselves.” 


20. We think that the submission 
made by the learned Counsel for the 
respondents is sound, In a partition 
suit each party claiming that the 
property is joint, asserts a right and 
litigates under a title which is com- 
mon to others who make identical 
claims. If that very issue is litigated 
in another suit and decided we do 
not see why the others making the 


same claim cannot be held to be 
claiming a right “in common for 
themselves and others.” Each of 
them can be deemed, by reason of 
explanation VI, to represent all 
those the nature of whose claims 


and interests are common or identi- 
cal. If we were to hold otherwise, it 
would necessarily mean that there 
would be two inconsistent decrees. 
One of the tests in deciding whether 
the doctrine of res judicata applies 
to a particular case or not is to de- 
termine whether two inconsistent de- 
crees will come into existence if it 
is not applied, We think this will be 
the case here. 


21. We need not deal with other 
cases of this Court cited, including 
Sheodan Singh v. Smt. Daryao Kun- 
war, 1966 (3) SCR 300 = (AIR 1966 
SC 1332) which supports the respon- 
dents’ submissions, and Raj Lakshmi 
Dasi v. Banamali Sen, 1953 SCR 154 
= (AIR 1953 SC 33) which is not 
directly applicable inasmuch as that 
was a case in which the general 
principles of res judicata, and not 
S. 11, Civil Procedure Code, were 
applied, The preliminary objection in 
the case before us is fully support- 
ed, for the reasons given above, by 
S. 11, Civil Procedure Code read in 
the light of the explanations men- 
tioned above. Consequently, the pre- 
liminary objection must prevail. 


22. Learned Counsel for the ap- 
pellant, conscious of the difficulties 
in his way, filed, after the hearing 
of the appeal was begun before us, 
an application for condonation of de- 
lay in applying for leave to appeal 
against the judgment of the High 
Court in the money suit, He sub- 
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mits that, in view of the uncertain 
position in law, we should try to ex- 
tend equities as much as possible in 
his client’s favour, On the other hand 
learned Counsel for the respondents 
points out that the objection based 
on the bar of res judicata was taken 
as long ago as 1968 by the respon- 
dents. It seems to us that the delay 
in waking up to the existence of the 
bar on the part of the appellant is 
much too long to be condoned. 
Moreover, we also find that the 
judgment of the High Court, based 
on the admissions of the appellant, 
does not disclose any error of law 
so as to deserve grant of special 
leave to appeal, Indeed, in so far as 
we could express any opinion at all 
upon the merits of the judgment of 
the High Court, based as it is upon 
documents containing admissions of 
the defendant-appellant, it seems to 
us that the appellant would have a 
very uphill task indeed in arguing 
his appeal even in the partition suit. 
We may mention here that the par- 
tition suit was instituted as long ago 
as 1947 and was only given a new 
number in 1957. If there is a case in 
which the principle that litigation 
should have an end ought to be ap- 
plied, it is this on the face of facts 
of the case apparent to us. We, 
therefore, reject the Civil Miscel- 
laneous Petition No, 8585 of 1976, 
the application for econdonation of 
delay în the filing the Special Leave 
Petition, We dismiss the Civil Mis- 
cellaneous Petition No. 8586 of 1976 
as well as the over-delayed special 
leave petition No, 2816 of 1976, 


23. The result is that this appeal 
must be and is hereby dismissed, 
but, in the circumstances of the 
case, the parties will bear their own 
costs, 


h Appeal dismissed, 
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P. N. BHAGWATI, N, L. UNTWALIA 
AND S. MURTAZA FAZAL ALI, JJ. 


The Bhopal Sugar Industries Ltd., Ap- 
pellant v, Sales Tax Officer, Bhopal, Res- 
pondent. 


Civil Appeals 
D/- 14-4-1977. 


M. P. Sales of Motor Spirit and Lubri- 
cants Taxation Act (4 of 1958), S. 2 (1) — 
“Sale” — Contract of agency or contract 
of sale — Construction of contract — 
Agreement for supply of H. S. D. Oil and 
petrol between assessee and oil company 
— Part of goods consumed by assessee it- 
self — Held, the consumption by the as- 
sessee was mot sale exigible to tax 
— Decision of Commissioner of Sales Tax 
(M. P.) in Revision Case Nos. 2-5/RMS of 
1968-1969, D/~ 5-5-1970, Reversed; (1961) 
12 STC 464 (Ker) held impliedly overruled 
by AIR 1968 SC 784 and AIR 1967 SC 181; 
(1891) 35 Law Ed 882, Dissented from. 


The appellant-assessee primarily car- 
ried on the business of manufacturing 
sugar and incidentally the business of 
selling HSD oil, petrol and lubricants 
from the petrol! pump installed by the 
appellant in the factory premises. The 
appellant entered into an agreement with 
Caltex (India) Ltd., for supply of petrol 
and petroleum products to it on certain 
conditions, In the course of its business 
the appellants sold petrol to various trucks 
and other car owners and also consumed 
part of the petrol for its own purposes. 
Under the terms of the agreement be- 
tween the Caltex Company and the ap- 
lant the loss sustained by the latter had 
to be borne by it after delivery of the 
goods and the Caltex Company was not 
responsible for the same. The question 
arose whether the consumption by the ap- 
pellant of the quantity of petrol for its 
own purposes, could be treated as a sale 
and therefore exigible to sales tax. 


Nos, 1135-1138 of 1972, 


Held, that from the facts and circum- 
stances it was clear that the appellant, 
after taking delivery of the goods, was 
the owner of the goods and if it consum- 
ed the same for its own purposes it was 
not doing so as agent but as owner which 
it was fully entitled to do, In this view 
of the matter, the quantities of petrol 


*(Revn, Case Nos, 2-5/RMS of 1968-69, D/- 
5-5-1970 (Commr. of S, T. (M. P.)). 
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consumed by the appellant for its own 
purposes would not constitute a 
sale so as to be exigible to sales tax. 
(1961) 12 STC 464 (Ker) held impliedly 
overruled by AIR 1968 SC 784 and AIR 
1967 SC 181. Decision of Commissioner 
of Sales Tax (Madh, Pra.) in Revision 
Case Nos, 2-5/RMS of 1968-69 D/- 5-5-1970 
Reversed; (1891) 35 Law Ed 882, Dissented 
from. (Paras 26, 27) 


It is well settled that while interpret- 
ing the terms of an agreement, the Court 
has to look to the substance rather than 
the form of it, The mere fact that the 
word “agent” or “agency” is used or the 
words “buyer” and “seller” are used to 
describe the status of the parties concern- 
ed is not sufficient to lead to the irresis- 
tible inference that the parties did in fact 
intend that the said status would be con- 
ferred, Thus the mere formal description 
of a person as an agent or buyer is not 
conclusive, unless the context shows that 
the parties clearly intended to treat a 
buyer as a buyer and not ag an agent, In 
a contract of sale, title to the property 
passes on to the buyer on delivery of the 
goods for a price paid or promised, Once 
this happens the buyer becomes the owner 
of the property and the seller has no ves- 
tige of title left in the property. The con- 
cept of a sale has, however, undergone a 
revolutionary change, having regard to 
the complexities of the modern times and 
the expanding needs of the society, which 
has made a departure from the doctrine of 
laissez faire by including a transaction 
within the fold of a sale even though the 
seller may by virtue of an agreement im- 
pose a number of restrictions on the 
buyer, e.g., fixation of price, submission 
of accounts, selling in a particular area or 
territory and so on, These restrictiong per 
se would not convert a contract of sale 
into one of agency, because in spite of 
these restrictions the transaction would 
still be a sale and subject to all the inci- 
dents of a sale. A contract of agency, 
however, differs essentially from a con- 
tract of sale inasmuch ag an agent from 
taking delivery of the property does not 
sel] it as his own property but sells the 
same as the property of the principal and 
under his instructions and directions, Fur- 
thermore, since the agent is not the 
owner of the goods, if any loss is suffered 
by the agent he is to be indemnified by 
the principal. This is yet another domi- 
nant factor which distinguishes an agent 
from a buyer — pure and simple. 


(Paras 5, 6) 
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From the clauses in the agreement and 
some recitals in the correspondence be- 
tween the two it wag clear that the 
moment the appellant received the sup- 
plies of Hispeedol from the seller, the 
Hispeedol became the property of the ap- 
pellant and the appellant was absolutely 
free to sell the Hispeedol and petrol to 
any one it liked at the prices fixed with- 
in the territory specified in the agree- 
ment. Thus the title to the property pass- 
ed to the appellant the moment it took 
delivery of the same, It is, therefore, 
manifest that having taken delivery of 
the property if the appellant was using it 
for its own consumption it was using its 
own property in which the Company had 
no title at all and such a user therefore 
could not, by any stretch of imagination, 
be treafed as a gale, (Para 14) 


Another very important circumstance 
which clearly shows that the contract was 
one of sale and not of agency is the fact 

that after having taken delivery of the 
` petrol and Hispeedol the appellant sold 
the same to its various customers, not 
even mentioning that the property be- 
longed to Caltex Company but issued cash 
memos in its own name which clearly 
indicates that after taking delivery of the 
property the appellant became the abso- 
lute owner thereof and represented itself 
to be the owner of the property and sold 
it not as the property of the Company but 
as its own property, (Para 15) 


Under another clause of the agreement 
the appellant was required to deliver rea- 
sonable quantities of products at the re- 
quest of the Company to consumers de- 
signated by the Company at such points 
within the territory as may be specified. 
In consideration of complying with the 
request, the seller company agreed to re- 
imburse the appellant in full for the 
supplies and the appellant was also en- 
titled to be paid transportation expenses 
and handling allowances as may have 
been incurred by it. This is another de- 
cisive factor which negatives the theory 
that the agreement could be one of 
agency, (Para 17) 


The fact that the appellant under the 
agreement was to maintain sale, service 
and other record as may be considered 
necessary and was to furnish the com- 
pany when called upon statements of 
sales, financial and other matter as and 
when required by company or that the 
appellant was under the terms of agree~ 
ment to sell the goods at a price fixed 
and in a territory fixed by the company 
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could not be a restriction which would 
take away the freedom of contract of 
sale, (Paras 22, 23) 

In the circumstances, the agreement in 
question undoubtedly contained some 
elements of agency also but at the point 
of time when the appellant wag consum- 
ing the HSD or petrol for its own purpo~ 
Ses it was acting as an owner and-not as 
an agent of the seller company, 


(Para 26) 

Cases Referred: Chronological Paras 
1971 Tax LR 1460 = 80 ITR 213 (Bom) 8 
AIR 1968 SC 784 = 21 STC 313 6, 13 
AIR 1967 SC 181 = (1966) Supp SCR 1 
7, 18 

(1962) 3 All ER 386 = (1962) 1 WLR 1184 
11 

(1961) 12 STC 464 = 1960 Ker LJ 1508 13 
(1961) 12 STC 615 (SC) 13 
AIR 1958 Pat 414 = 9 STC 248 13 


AIR 1956 Cal 188 = 25 Com Cas 357 24 


(1934) 2 KB 1 = 151 LT 242 9 
(1932) 1 KB 710 = 101 LJKB 214 6 
AIR 1919 PC 166 24 
(1917) 2 Scots LT 205 10 
(1891) 141 US 627 = 35 L Ed 882 12 


Mr. S, T. Desai, Sr. Advocate (Mrs. 
Anjali K, Verma and Mr. Srinarain, Advo- 
cates with him), for Appellant; Mr. Ram 
Panjwani, Sr. Advocate (Mr, H, S, Pari- 
har, Advocate for Mr. I, N. Shroff, Advo~ 
cate with him), for Respondent. 


5 Judgment of the Court was delivered 
y 

FAZAL ALI, J:— These appeals by 
special leave are directed against the 
order of the Commissioner of Sales Tax 
dated May 5, 1970, rejecting the revision 
filed by the appellant before him against 
the order of the Appellate Assistant Com- 
missioner, Sales Tax, imposing sales tax 
for the period April 1, 1958 to March 31, 
1959 on consumption of motor spirit by 
the appellant for its own purposes which 
was treated by the Sales Tax Authorities 
as a sale to the appellant, and therefore 
falling squarely within the purview of 
S. 2 (1) of the Madhya Pradesh Sales of 
Motor Spirit and Lubricants Taxation. 
Act, 1957 as it stood prior to May 31, 1961. 
It also appears that for the period April 1, 
1957 to March 31, 1958 the tax was levied 
under the Madhya Bharat Sales of Motor 
Spirit Taxation Act, 1953. The appellant 
primarily carries on the business of 
manufacturing sugar and incidentally the 
business of selling high speed diesel oil, 
petrol and lubricants from the petrol 
pump installed by the appellant in the 
factory premises, The appellant entered 
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into an agreement with Caltex (India) 
Limited for supply of petrol and petroleum 
products to it on certain conditions, The 
relevant assessment years are 1-4-1957 to 
31-3-1958; 1-4-1958 to 31-3-1959; 1-4-1959 
to 31-3-1960 and 1-4-1960 to 31-3-1961, In 
the course of its business the appellant sold 
petrol to various trucks and other car 


owners and also consumed part of 
the petrol for its own  purpo- 
ses. In the instant appeals, we 


are only concerned with the consumption 
by the appellant of the quantity of petrol 
for its own purposes which has been, as 
we have indicated, treated as a sale and 
therefore exigible to sales tax. 


2. The appellant filed an appeal against 
the order of the respondent — Sales Tax 
Officer — to the Appellate Authority 
under the Madhya Pradesh Sales of Motor 
Spirit and Taxation Act, 1957—hereinafter 
referred to as ‘the Act’? — and pari passu 
filed a petition under Art. 226 of the Con- 
stitution in the High Court of Madhya 
Pradesh challenging the constitutionality 
of the Act and the assessments made in 
pursuance thereof, The High Court, by 
its judgment dated January 25, 1961, dis- 
missed the petition of the appellant, The 
appellant then approached this Court 
through a special leave petition and also 
a petition. under Art. 32 of the Constitu- 
tion but without any success, This Court 
by its judgment dated December 21, 1962, 
held that the High Court had erred in as- 
suming jurisdiction in deciding disputed 
questions involved in the petition and 
should have insisted on the appellant to 
move the Appellate Authority provided 
under the Act, The petition under Art. 
32, however, was allowed by this Court 
and a part of the definition of “sale” in 
S. 2 (1) of the Act was declared ultra 
vires, In the instant case, however, we 
are not concerned with this aspect of the 
matter, ; 

3. In compliance with the orders of 
this Court, the appellant filed an appeal 
before the Appellate Assistant Commis- 
sioner of Sales Tax which was allowed by 
his order dated March 6, 1963, and the 
case was remanded to the Sales Tax 
Officer for fresh assessment after making 
necessary enquiries, Thereafter the res- 
pondent Sales Tax Officer assessed the 
appellant afresh by his order dated Octo- 
ber 20, 1963, and made similar assess- 
ments for the other periods. Against this 
order the appellant moved this Court 
again, but ultimately withdrew the peti- 
tion and filed a revision petition under 
S. 28 of the Act to the Commissioner of 


Bhopal Sugar Industries v. S. T. O., Bhopal 


[Prs, 1-4] S.C. 1277 


Sales Tax, Madhya Pradesh. The Com- 
missioner, after hearing the arguments of 
both the parties, imvited further docu- 
ments and after making further queries 
upheld the order of the Appellate Assis- 
tant Commissioner of Sales Tax holding 
that the appellant was liable to pay sales 
tax inasmuch as the contract which was 
entered into between the appellant and 
Caltex (India) Ltd., was a pure and simple 
contract of agency and not a contract of 
sale, The Commissioner opined that as 
the contract was one of agency, the title 
to the property remained in the Caltex 
(India) Ltd. and if the appellant used the 
petrol for its own purposes as agent, then 
such a user would amount to a sale of the 
property of the Company by the agent to 
itself so as to be exigible to sales tax, It 
is against the order of the Commissioner 
dated May 5, 1970, that the appellant has 
come up to this Court after obtaining spe- 
cial leave, 


4. We have heard counsel for the par- 
ties at very great length and we have also 
gone through the documents filed by the 
parties before the Commissioner and in- 
corporated in the Paper Book, It seems 
to us that the only point for decision lies 
within a very narrow compass, The short 
point to be decided is whether at the time 
when the appellant was consuming the 
high speed diesel oil and petrol for its own 
purposes, was it doing so as owner of 
these articles or merely as an agent of 
Caltex Company? In other words, if it 
is held that as a result of the agreement 
between Caltex and the appellant and the 
transactions following thereupon the title 
to the diesel or petrol passed to the ap- 
pellant by the delivery of these articles, 
then from that date the appellant became 
owner of these articles and was entitled 
to use them as he liked, because he had 
already paid the price of the diesel and 
petrol received by it, If this be the posi- 
tion, then it is manifestly clear that the 
user by the appellant for its own purpo- 
ses may not amount to a sale which had 
already taken place at a point of time 
when the goods were delivered by the 
Caltex Company to the appellant. On the 
other hand, if it is held that the appel- 
lant was a mere agent under the agree- 
ment and was selling the articles on be- 
half of its principal — the Caltex Com- 
pany — then any user of these articles or 
properties may amount to a sale so as to 
be exigible to sales tax. We may add 
that even then it was contended for the 


appellant that it would not amount to 
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‘sale, but it did not press this contention 
later. 

& The question, therefore, will have 
to be determined having regard to the 
terms and recitals of the agreement, the 
intention of the parties as may be spelt 
out from the terms of the documents and 
the surrounding circumstances and having 
regard to the course of dealings between 
the parties, In all the Sales Tax statutes 
as also the definition of “sale” in the Act 
im this case, the definition given in the 
Sale of Goods Act has been bodily lifted 
from that Act and imserted in the Tax 
Statutes, Im the instant case under the 
Madhya Pradesh Sales of Motor Spirit 
Taxation Act, 1957, “sale” is defined thus: 


“Sale” with all its grammatical vari- 
ations and cognate expressions means 
transfer of motor spirit for cash or de- 
ferred payment or for ofher valuable con- 
sideration and includes transfer of motor 
spirit by a society or club or any asso- 
ciation to its members, but does not in- 
clude a mortgage, hypothecation, charge 
or pledge; 

Explanation I. — Consumption of motor 
spirit by a dealer himself or on his behalf 
shall be deemed to be a “sale”; 

Explanation II, — A sale of motor spi- 
rit deemed to be a sale inside the State 
within. the meaning of sub-s. (2) of S. 4 
of the Central Sales Tax Act, 1956 (74 of 
1956), shall also be deemed to be sale in- 
side the State for the purposes of this 
clause.” 


Thus it would appear that in order to 
satisfy the conditions of “sale” under the 
definition of the Act, the following con- 
ditions must be satisfied: 
(i) thaf there should be a transfer of 

motor spirit from the seller to the buyer; 

(ii) that the transfer must be for valu- 
able consideration which may be either 
cash or deferred payment; and 

(iii) that the transfer must not be in 
the nature of a mortgage, hypothecation, 
charge or pledge. 
Under Explanaion I, consumption of motor 
spirit by a dealer himself or on his be- 
half shall be deemed to be a sale, But 
this Explanation has already been held 
to be ultra vires by this Court in the pre- 
‘vious Bhopal Sugar Industries Ltd.’s case. 
Thus the essence of the matter is that in 
a contract of sale, title to the property 
passes on to the buyer on delivery of the 
goods for a price paid or promised, Once 
‘this happens the buyer becomes the owner 
lof the property and the seller has no ves- 
tige of title left in the property, The con- 
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cept of a sale has, however, undergone a 
revolutionary change, having regard to 
the complexities of the modern times and 
the expanding needs of the society which 
has made a departure from the doctrine 
of laissez-faire by including a transaction 
within the fold of a sale even though the 
seller may by virtue of an agreement 
impose a number of restrictions on the 
buyer, e.g., fixation of price, submission 
of accounts, selling in a particular area or 
territory and so on, These restrictions 
per se would not convert a contract of 
sale into one of agency, because in spite 
of these restrictions the transaction would 
still be a sale and subject to all the inci- 
dents of a sale. A contract of agency, 
however, differs essentially from a con- 
tract of a sale inasmuch as an agent after 
taking delivery of the property does not 
sel] it as his own property but sells the 
same as the property of the principal and 
under his instructions and directions, Fur- 
thermore, since the agent is not the owner 
of the goods, if any loss is suffered by the 
agent he is to be indemnified by the prin- 
cipal, This is yet another dominant fac- 
tor which distinguishes an agent from a 
buyer — pure and simple, In Halsbury’s 
Laws of England, Vol. 1, 4th Edn, in 
para, 807 at p. 485, the following observa- 
tions are made: 


“The relation of principal and agent 

raises by implication a contract on the 
part of the principal to reimburse the 
agent in respect of all expenses, and te 
indemnify him against all liabilities, in- 
curred in the reasonable performance of 
the agency, provided that such implica- 
tion is not excluded by the express terms 
of the contract between them, and pro~ 
vided that such expenses and liabilities 
are in fact occasioned by his employ- 
ment.” 
We have mentioned this fact, particularly 
because under the agreement between the 
Caltex Company and the appellant the 
loss sustained by the buyer has to be 
borne by it after delivery of the goods 
and the seller is not responsible for the 
same, Such a special arrangement be- 
tween the parties is a factor which taken 
along with other circumstances points to- 
wards the agreement being one of sale. 

6. It is well settled that while inter- 
preting the terms of the agreement, the 
Court hag to look to the substance rather 
than the form of it. The mere fact that 
the word ‘agent’ or ‘agency’ is used or 
the words ‘buyer’ and ‘seller’ are used to 
describe the status of the parties concern- 
ed is not sufficient to lead to the irresis- 
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tible inference that the parties did in fact 
intend that the said status would be con- 
ferred, Thus the mere formal description 
of a person as an agent or buyer is not 
conclusive, unless the context shows that 
the parties clearly intended to treat a 
buyer as a buyer and not as an agent, 
Learned Counsel for the appellant relied 
on several circumstances to show that on 
a proper construction of the agreement it 
could not, but be, held to be a contract of 
sale. Learned counsel strongly relied on 
a decision of this Court in Sri Tirumala 
Venkateswara Timber and Bamboo Firm 
v. Commercial Tax Officer, Rajahmundry, 
21 STC 313 at p. 316 = (AIR 1968 SC 784 
at p. 787) where this Court held the 
transaction to be a sale in almost similar 
circumstances. Speaking for the Court, 
Ramaswami, J., observed as follows: 


“As a matter of law there is a distinc- 

tion between a contract of sale and a con- 
tract of agency by which the agent is au- 
thorised to sell or buy on behalf of the 
principal, The essence of a contract of 
sale is the transfer of title to the goods 
for a price paid or promised to be paid. 
The transferee in such a case is liable fo 
the transferor as a debtor for the price to 
be paid and not as agent for the proceeds 
of the sale, The essence of agency to sell 
is the delivery of the goods to a person 
who is to sell them, not as his own pro- 
perty but as the property of the principal 
who continues to be the owner of the 
goods and will therefore be liable to ac- 
count for the sale proceeds.” 
It is clear from the observations made by 
this Court that the true relationship of 
the parties in such a case has to be ga- 
thered from the nature of the contract, 
its terms and conditions, and the termi- 
nology used by the parties is not decisive 
of the said relationship, This Court re- 
lied on a decision in W, T. Lamb and Sons 
v. Coring Brick Company Ltd, (1932) 1 
KB 710 at p. 717 where despite the fact 
that the buyer was designated as sole 
selling agent, the Court held that it was a 
contract of sale. Lord Scrution, with 
whom other Lords agreed, observed as 
follows: 


“Now it is well known that in certain 
trades the word “agent” ig often used 
without any reference to the law of 
principal and agent. The motor trade 
offers an obvious example, where persons 
described as “agents” are not agents in 
respect of any principal, but are purcha- 
sers who buy from manufacturers and sell 
independently of them; and many diffi- 
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culties have arisen from this babit of des- 
eribing a purchaser sometimes a purchaser 
upon terms, as an agent.” 

7. In an earlier decision of this Court 
in Gordon Woodroffe and Co. v, Sheikh 
M. A. Majid and Co., (1966) Supp SCR 1 
at pp, 3-4 = (AIR 1967 SC 181 at p. 182) 
it wag observed thus: 

“The essence of sale is the tramsfer of 
ihe title to the goods for price.paid or to 
be paid. The transferee in such case be- 
comes liable to the transferor of the goods 
as a debtor for the price to be paid and 
not as agent for the proceeds of the sale. 
On the other hand, the essence of a 
agency to sell is the delivery of the goods 
to a person who is to sell them, not as 
his own property but as the property of 
the principal who continues to be the 
owner of the goods and who is therefore 
liable to account for the proceeds.” 

8. The Bombay High Court in Daru- 
vala Bros, (P) Ltd, v. Commissioner of 
Income-tax (Central) Bombay, 80 ITR 213 
= (1971 Tax LR 1460) had, in almost simi- 
lar facts, held that even though there 
were restrictions on the -assessee, the 
agreement being one of distribution was 
to be treated as a contract of sale and not 
an agreement of agency. It would thus 
appear that even if a party is described 
as agent in the agreement he may not be 
an agent but a buyer though described as 
an aj-nt, In fact we feel that there may 
be agreen.>nts which may contain some 
elements of agency but may be contracts 
of sale in other respects. 


9. Learned counsel for the respondent 
then relied on the decision in Foley v. 
Classique Coaches Ltd, (1934) 2 KB 1. 
This authority does not appear to be of 
any assistance to the respondent because 
in that case the Court came to a finding 
of fact that there was no concluded con- 
tract at all and the agreement was mere- 
ly an exeeutory one and, therefore, the 
question of determining the relationship 
between the parties did not naturally 
arise, 

10. Similarly reliance was placed on 
Michelin Tyre Company Ltd, v. Macfar- 
lane (Glasgow) Ltd, (in Liquidation), 
(1917) 2 Scots LT 205. Here also the 
question was decided on the peculiar 
terms of the agreement in question and 
this authority cannot be called into aid 
for the purpose of deciding the present 
case, 

11. Learned counsel for the respon- 
dent also relied on Financings Ltd. v. 
Stimson, (1962) 3 All ER 386 but the facts 
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in the aforesaid case appear to be quite 
different from the facts of the present 
. case, 


12. Strong reliance was also placed by 
Mr. Panjwani counsel fer the respondent 
on Willcox and Gibbs Sewing Machine 
Company v, Daniel 5, Ewing. (1891) 35 
L Ed 882 at p, 884, where the Court: ob- 
served as follows: 


“And it is agreed and understood that 
this appointment or agency is not saleable 
or transferable by second party without 
obtaining the written consent of first 
party, but such consent is to be given 
providing the purchaser or other person 
is acceptable to said first party.” 


“There was some discussion at the bar 

as to whether Ewing was, strictly, an 
agent .i the company. We think he was. 
He was nonetheless an agent because of 
his appointment as “exclusive vendor” of 
the defendant’s machines within a particu- 
lar territory, or because of the peculiar 
privileges granted to or the peculiar 
restrictions imposed upon him.” 
It seems to us that the law on the subject 
has been stated by the Court in a differ- 
ent context and, therefore, thig case does 
not appear to us to be of any assistance 
in determining the question at issue in the 
instant case. The Court in the aforesaid 
case had inferred agency from the mere 
fact that under the agreement the sale 
was to operate in a limited territory. This 
by itself, in our opinion, is not sufficie. 
to lead to the inference that the agree- 
ment was one of agency. It is always 
open to the buyer to purchase goods for a 
limited purpose and within the field of 
that limited purpose the buyer has abso- 
lute title to the property once it ig deli- 
vered to him by the seller, 


18. Learned counsel for the respon- 
dent then relied ona decision of the 
Kerala High Court in Goverdhan Hathi- 
bhai and Co, v, Appellate Assistant Com- 
missioner of Agricultural Income-tax and 
Sales Tax, Trivandrum, (1961) 12 STC 464 
(Ker), But that decision is contrary to 
the principles enunciateu by this Court in 
Sri Tirumala Venkateswara Timber and 
Bamboo Firm’s case (AIR 1968 SC 784) 
and Gordon Woodroffe and Company’s 
case (AIR 1967 SC 181) (supra). More- 
over, as pointed out by the Kerala High 
Court in that case there were special 
terms and stipulations in the contract 
which persuaded the Court to hold that it 
was a contract of agency. We would, 
therefore, like to confine the ratio of that 
case to the peculiar facts of that case. 
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Further, it appears that while the Kerala 
High Court had expressly dissented from 
a decision of the Patna High Court in 
Rohtas Industries Ltd. v, State of Bihar 
9 STC 2:8 = (AIR 1958 Pat 414) and did 
not accept the propositions laid down by 
the said Court, this Court had affirmed 
the aforesaid Patna High Court decision 
in Rohtas Industries Ltd. v. State of Bihar, 
(1961) 12 STC 615 at p, 622 (SC) where it 
was observed thus: 

“We therefore, agree with the view of 
the High Court that Cl. 24 does not qua- 
lify the legal effect of the other important 
cleuses of the agreement, and that the 
cement delivered, despatched or consign- 
ed by the manufacturing companies to 
the Marketing Company or to its orders 
nr in accordance with its directions was 
suld by the manufacturing companies to 
the Marketing Company. ............ z 
In view of the observations of this Court, 
therefore, the Kerala High Court decision 
referred to above must be held fo have 
been impliedly overruled, 


14, Having discussed the law on the 
subject, we shall now analyse the agree- 
ment in the present case and interpret the 
same in accordance with the principles 
laid down by the various authorities re- 
ferred to above. To begin with, Cls. 1 
and 2 expressly in absolutely categorical 
terms that the nature of the agreement 
is to sell the property in question and 
nothing else. Clause 2 runs thus: 

“The Company shall sell to the dealer 
and the dealer shall buy from the Com- 
pany the said products at the prices pre- 
established by the Company therefor and 
which are in effect on the date on which 
the Diesel Oil is despatched/delivered 
by the Company.” 

Clause 2 expressly states that Hispeedol 
was to be sold and the dealer was buying 
the property from the Company at prices 
to be fixed by the Company. The terms 
“buying” and “selling” have not been used 
by way of a routine or formal description 
of the status of the parties but appear to 
us to form an integral part of the contract 
clearly exhibiting an intention of the 
nature of transaction which the parties in- 
tended this document to be, namely, that 
it is a contract for sale and nothing else. 
We must remember that the agreement in 
question ig a contract for distribution of 
Hispeedol produced by the Caltex Com- 
pany which has a monopoly for producing 
a particular type of oil which it sells, A 
common feature of any distribution agree- 
ment is that the seller insists on a parti- 
cular price at which the property is to be 
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sold and impose certain restrictions in 
order to protect his goodwill and ensure 
the quality of his goods to be distributed 
through sale, The chart filed by the ap- 
pellant at p. 191 of the Paper Book would 
clearly show that the appellant paid the 
price of the bulk supplies almost within 
a month of the date of delivery of the 
goods, This chart runs thus: 
(See Chart below) 

This chart also reveals a crucial fact, 
namely, that the supply of the products 
by the Company was made to the appel- 
lant not on consignment basis but by way 
of outright sale. It appears from the 
documents produced by the appellant be- 
fore the Commissioner that on inquiries 
made from the seller, namely, the Caltex 
Company, they confirmed the fact that 
the goods were sent to the buyer on the 
basis of outright sale. In this connection, 
the relevant portions of the letter read 
thus: 

“We refer to the discussion your Mr. 
Mody had this forenoon with our M/s. 
G. H. Sani and M. R. Patankar. ...... 

In this connection we would like to con- 
firm as under: 

“1, Since the inception of your dealer- 
ship, Cl, No. 4 of our Standard Petrol 
Dealer Agreement does not apply to you. 

2. Supplies of Petroleum Products ex 
Bombay or ex our Depots in Madhya Pra- 
desh have been made to you on the basis 
of outright sale.” 

This letter also shows that Cl, 4 of the 

Standard Petrol Dealer Agreement did 

not apply to the appellant, Similarly an- 

other letter at page 167 of the Paper Book 

written by the Manager of the appellant 
(Contd. on Col. 2) 


“A. H, Bhiwandiwalla and Co. (Bombay) 
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to the Commissioner of Sales Tax clari- 
fied the positior that the appellant had 
purchased the goods on outright basis. The 
relevant portion of this letter may be ex- 
tracted thus: 


"M/s. Caltex (India) Ltd, never sup- 
plied goods i.e, petrol and Hispeedol on 
consignment basis, We had always pur- 
chased the goods from them on out-right 
purchases against our orders placed with 
them from time to time. Sample copies 
of our correspondence relating to place- 
ment of orders in respect of petrol and 
Hispeedol are enclosed herewith for your 
perusal.” 


The appellant had filed detailed corres- 
pondence to prove the facts clarified be- 
fore the Commissioner, This aspect of the 
matter was further reiterated by the ap- 
pellant in his letter to the Commissioner 
dated November 7, 1969, the relevant por- 
tion of which may be extracted as fol- 
lows: 

“M/s. Caltex (India) Ltd, supplied us 
petro] & hispeedo] against our orders 
placed with them from time to time and 
they billed us immediately thereafter at 
the bulk rates prevailing from time to 
TIME, oo. eee eee ee Payments were also made 
to M/s, Caltex (India) Ltd., on outright 
basis immediately after receipt of the 
goods, .........005 

All books of account, all files contain- 
ing orders, bills, payment vouchers and 
correspondence are produced before you 
for your verification.” 

This letter further shows that all the 
vouchers, correspondence etc., had been 
produced by the appellant in proof of the 
recitals mentioned in the letter, It is, 
therefore, clear that the moment the ap- 
pellant received the supplies of Hispeedol 


Private Ltd., Managing Agents, 


The Bhopal Sugar Industries Ltd., 





SEHORE ; 
Cash Debit voucher No, 2011 
1-7-1958 
Please pay to M/s, Caltex (India) Ltd., 
Account: Petrol Diesel Oil & Lubricants. 
In full payment of the following bills Rs, n.p 
No, 19232 dt. 9.4-58 for 1000 Gs, Petrol sa eee aoe Rs. 2920-00 
No. 19288 dt. 8.5.58 for 1000 Gs, Petrol 1. on ove Rs. 2920.00 
No. 19321 dt. 29-5.58 for 1000 Gs. Petrol  .. ove ee Rs, 2920-00 8760-00 
No, 17586 dt, 1-5-58 for 1000 Gs. Hispeedol on eo. Rs. 1776.00 
No 17598 dt, 7-5-58 for 1000 Gs. n ~ oes oon Rs. 1770.00 
No. 17610 dt, 14.5-58 for 1000 Gs. „n mr ove s.. Rs. 1770.00 
No. 17621 dt. 18-5.58 for 8860 Gs, u ae nee we Rs. 1540.00 6850-00 
Rupees fifteen thousand six hundred ten only. ee ee 15810-00 
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For the Bhopal Sugar Industries Ltd. 
Sd/- Tilegible 
Manager." 
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from the seller, the Hispeedol became the 
property of the appellant and the appel- 
lant was absolutely free to sell the Hi- 
speedol and petrol to any one it liked at 
the prices fixed within the territory spe- 
cified in the agreement. Thus the title 
to the property passed to the appelant 
the moment it took delivery of the same. 
It is, therefore, manifest that having taken 
delivery of the property if the appellant 
was using it for its own consumption it 
was using its own property in which the 
Company had no title at all and such a 
user therefore could not, by any stretch 
of imagination, be treated as a sale, 


15. Another very important circum- 
stance which clearly shows that the con- 
tract was one of sale and not of agency 
is the fact that after having taken deli- 
very of the petrol and Hispeedol the ap- 
pellant sold the same to its various custo- 
mers, not even mentioning that the pro- 
perty belonged to Caltex Company but 
issued cash memos in its own name which 
clearly indicates that after taking delivery 
of the property the appellant became the 
absolute owner thereof and represented 
itself to be the owner of the property and 
sold it not as the property of the Com- 
pany but as its own property. This fact is 
clearly proved by the cash memos and 
credit vouchers produced by the appellant 
at pp. 195-197 of the Paper Book, The 
cash memo describes the Bhopal Sugar 
Industries Ltd. as the owner of the goods 
and so does the credit voucher, This, 
therefore, conclusively shows that the 
agreement could not have been an agree- 
ment of agency because the essentia] dis- 
tinction between an agreement of sale and 
agreement of agency is that in the former 
case the property is sold by the seller as 
his own property and in the latter case 
the property is scld by the agent not as 
his own property but as the property of 
his principal and on his behalf. 


16. Another important circumstance 
which indicates that the goods were sold 
to the appellant is that the appellant in 
his letters produced on further queries 
made by the Commissioner of Sales Tax 
made a clear statement that the appellant 
had borne the losses due to leakage, dri- 
age, evaporation etc., during the course of 
storage at the pumps of the appellant and 
the seller Caltex Company did not reim- 
burse the appellant for such losses. The 
relevant portion of this letter may be ex- 
tracted thus: 


“As we had purchased petrol and hi- 
speedol on out-right purchase and sale 
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basis from M/s. Caltex (India) Ltd., we 
borne the entire losses arising out of 
entire expenses or handling at our receiv- 
ing point, We also borne the losses due 
to leakages, driage and/or evaporation 
during the course of storage at our pumps. 
M/s, Caltex (India) Ltd., did not reimburse 
us for any loss.” 
If the appellant would have been agent 
of the Caltex then under the law of 
agency the agent had an indefeasible right 
to be reimbursed or indemnified by the 
principal for the losses caused, But as 
the appellant bore the losses personally, 
this clearly indicates that the properties 
after being sold to it were its absolute 
Properties and if any losses occurred they 
were borne by the appellant as owner 
and not by the seller. 

17. Another important condition in 
the agreement was clause 23 at p. 130 of 
the Paper Book which runs thus: 


“The dealer shall at any time, upon 
request of the Company make from his 
stocks, deliveries of reasonable quantities 
of said products for account of the Com- 
Pany, to consumers at such points within 
the territory as the Company may desig- 
nate. In consideration of his making such 
deliveries, the dealer shall be reimbursed 
in full for all transportation expenses, and 
receive in addition thereto, such allow- 
ances for handling as may then currently 
be in effect under this agreement.” 
Under this clause the appellant was re- 
quired to deliver reasonable quantities of 
products at the request of the Company 
to consumers designated by the Company 
at such points within the territory as may 
be specified. In consideration of com- 
plying with the request, the seller Com- 
pany agreed to reimburse the appellant 
in full for the supplies and the appellant 
was also entitled to be paid transportation 
expenses and handling allowances as may 
have been incurred by it, This is another 
decisive factor which negatives the theory 
that the agreement could be one of 
agency. Indeed such a stipulation in the 
agreement is wholly inconsistent with the 
position of the appellant being an agent 
for in that case there was absolutely no 
scope for such a stipulation and the seller 
Company as a principal of the agent could 
have instructed it to supply the goods or 
petrol to designated customers and there 
wag no question of the agent being reim- 
bursed, because the property supplied be~ 
longed to the principal and was deliver- 
ed to certain persons on the instructions 
of the principal. This clause, therefore, 
is yet another important factor which 
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shows that the agreement was intended to 
be a contract of sale rather than a con- 
tract of agency, 


18. Furthermore, the agreement con- 
tains a clear and unequivocal declaration 
by the seller Company that the status of 
the appellant would not be that of an 
agent. In this connection, Cl. 15 of the 
agreement runs thus: 

“Nothing in this agreement contained 

shall in any way operate by implication 
or otherwise to constitute the dealer as 
agent of the Company in any respect and 
for any purpose whatsoever, and the 
dealer shall have no right or authority to 
assume or create any obligation of any 
kind express or implied on behalf of the 
Company in any other respect whatso- 
ever.” 
This clear declaration on the part of the 
parties leaves no room for doubt that the 
agreement was intended to be a contract 
for sale and that the appellant was not 
only not regarded as an agent but was 
expressly excluded from the category of 
en agent, 

19. The cumulative effect of the cir- 
cumstances mentioned above leads to the 
inescapable conclusion that the Hispeedol 
had been sold to the appellant and not 
held by it merely as an agent of the Cal- 
tex Company, The petrol agreement also 
which has been placed before us contains 
similar stipulations and it wag not disput- 
ed by counsel for the respondent that if 
the Hispeedol Agreement is held to he a 
contract of sale, then the same would 
have to be said of the Petrol Agreement 
also. Thus the principles which 
would make the contract of the purchase 
of Hispeedol a contract of sale would apply 
mutatis mutandis to the Petrol Agreement 


also, 


20. Learned counse] for the respon- 
dent, as also the Commissioner, have re- 
lied on certain stipulations in the agree- 
ment which show that the agreement was 
one of agency, The first circumstance 
relied in this connection was that under 


Cl, 12 of the agreement, the appellant was - 


to maintain sale, service and other record 
as may be considered necessary and was 
to furnish the Company when called upon 
statements of sales, financial and other 
matters as and when required by the 
Company. Clause 12 runs thus: 

“The dealer shall maintain sales, ser- 
vice, and other record as may be consi- 
dered necessary by the Company and 
shall furnish the Company when called 
upon with all such. sales, financial and 
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other statements as may be required by 
and in forms satisfactory to the Com- 
pany.” 

In our opinion this clause does not at all 
conclusively show that the appellant was 
an agent of the Company. The object of 
inserting this clause in the agreement ap- 
pears to be that during the term of the 
agreement the appellant undertook to 
maintain proper sales, service and other 
record so that the Company’s reputation 
may not suffer and if any statement re- 
garding the sales or other matter were 
required by the Company, they were not 
required because the appellant was the 
agent of the Company but it was because 
the Company wanted to keep itself fully 
informed of the proper conduct of the 
business by the appellant in order to 
maintain its goodwill, It is manifest that 
if during the period of the agreement 
there were serious complaints against the 
appellant regarding the misuse of the pri- 
vilegeg given to it under the agreement, 
the Company could under the terms of the 
agreement terminate the agreement so as 
to save its reputation, Read as a whole, 
this stipulation doeg not amount to make 
the appellant liable to render regular ac- 
counts to the Company inasmuch as the 
statements called for were required only 
for a very limited purpose, viz., to pre- 
vent the appellant from misusing his pri- 
vileges and thereby jeopardising or 
harming the reputation of the Company. 
In these circumstances, therefore, the 
argument based on this clause appears to 
be of no assistance to the counsel for the 
respondent, 


21. Clause 8 of the agreement clearly 
shows that the appellant had been loaned 
properties belonging to the Company like 
petrol pumps and their accessories etc., 
and it was in respect of these properties 
which had been given to the dealer for 
working the petrol pumps that the state- 
ments of account were called for from 
the appellant. This appears to be the 
modus operandi adopted by the seller 
Company in respect of all its distributors. 
There is no stipulation in the agreement 
which requires or enjoins on the appel- 
lant to submit accounts of the Hispeedol 
or petrol which he may have sold to 
various customers, after having taken 
delivery of the same from the Company. 
In these circumstances, therefore, this 
argument of the learned counsel for the 
respondent must be overruled, 

22. Another circumstance relied upon 
by the respondent was the fact that the 
appellant was under the terms of the 
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agreement to sell the goods at a price 
fixed and not higher or lower than that. 
We have already indicated that when a 
Company enters, into a distribution 
agreement it always fixes a particular 
price in order to protect its goodwill and 
in order to contro] the market, Such fixa- 
tion of the price by itself would not be a 
restriction which would take away the 
freedom of contract of sale, Such a sti- 
pulation is found in almost all the agree- 
ments entered into between the monopo- 
list Companies and their distributors, The 
respondent would not, therefore, be justi- 
fied in treating this circumstance in order 
to show that the agreement was one of 
agency, 


23. Similarly the argument that the 
appellant was to sell the goods in a terri- 
tory fixed by the Company does not show 
that the agreement was not of sale be- 
cause this is also one of the common fea- 
tures of a distribution agreement, The 
question to be determined is not what was 
the territory fixed by the seller Company 
but whether there was any limitation to 
sel] to any particular person within the 
territory for which the properties were 
sold to the appellant. On this point there 
is absolutely no restriction, 


24. It was further contended that 
under clause 26 of the agree- 
ment the company agreed to pay a 
commission and certain allowances to the 
appellant which shows that the appellant 
was an agent. The relevant portion of 
clause 26 runs thus: 

“In consideration of the dealer under- 
taking faithfully, to carry out their part 
of the Agreement as set for the above, 
the Company undertakes to pay the dea- 
ler such commission and allowances as 
the Company in its sole discretion shall 
think fit, The rate of commission and al- 
lowances that are current at the time are 
set forth in the schedule attached hereto, 
but the Company reserve the right to 
alter such commission and allowances as 
and when they think fit without any pre- 
vious notice to the dealer and without as- 
signing any reason therefor.” 

A perusal of this clause as a whole would 
show that the use of the words “commis~ 
sion and allowances” is not to indicate 
agency, but to indicate certain special 
benefits which the Company wanted to 
confer on its distributors. Furthermore, 
the payment of commission by itself is 
not conclusive to show that the agree- 
ment was one of agency. In Balthezar 
and Son v. E, M. Abowath, AIR 1919 PC 
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166 at p. 167, Lord Dunedin observed as 
follows: 


“It comes to this, that all the documents 

show on the face of them a contract as 
between principals, The mere mention of 
commission in the contract as signed is 
not in any way, as pointed by the learned 
Judges of the Court of Appeal, inconsis- 
tent with the relation being between prin- 
cipal and principal.” 
This decision was followed by the Cal- 
cutta High Court in Ganesh Export and 
Import Company v, Mahadeolal Nathmal, 
AIR 1956 Cal 188 and we find ourselves 
in complete agreement with the view 
taken by the Calcutta High Court, For 
these reasons, therefore, the argument by 
learned counsel for the respondent is 
not tenable in law. 


25. Finally, reliance was placed on 
Cl. 18 of the agreement appearing at p. 126 
of the Paper Book which requires the 
dealer to furnish security for the due ob- 
servance and performance of the stipula- 
tions contained therein. Such a stipula- 
tion also does not by itself show that the 
agreement was one of agency, 


26. The present agreement undoubted- 
ly contains some elements of agency also, 
but the main question which has to be 
determined in this case is whether or not 
at the point of time when the appellant 
was consuming the Hispeedol or petrol 
for its own purposes it was acting as an 
owner of the goods or as agent of the sel- 
ler Company. From the facts and circum- 
stances discussed above, we have shown 
that the appellant, after taking delivery 
of the goods, was the owner of the goods 
and if it consumed the same for its own 
purposes it was not doing so as agent but 
as owner which it was fully entitled to 
do, In this view of the matter, the quan- 
tities of petrol consumed by the appellant 
for its own purposes would not constitute 
a sale so as to be exigible to sales tax. 
We have carefully perused the order of 
the Commissioner and find that the Com- 
missioner has taken an erroneous view of 


- the law and has drawn legally wrong in- 


ferences from the various stipulations con- 
tained in the agreement, The Commis- 
sioner has also not given effect to well 
established legal principles in interpreting 
the agreement. 


27, For the reasons given above, we 
are unable to maintain the order of the 
Commissioner which suffers from mani- 
fest errors of law apparent on the face of 
the record. We, therefore, allow these 
appeals, set aside the order of the Com- 
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missioner dated May 5, 1970, and hold 
that the use of the Hispeedol and petrol 
by the appellant for its own purposes is 
not exigible to sales tax and the proceed- 
ings for imposing sales tax on the appel- 
lant are hereby quashed. The appellant 
will be entitled to its costs throughout. 
Appeals allowed. 
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(From: 1976 Tax LR 1852 (M.R.T.P.C.)) 
M. H, BEG, C. J. AND A. C. GUPTA, J. 

M/s. Hindustan Lever Ltd., Bombay, 
Appellant v. The Monopolies & Restric- 
tive Trade Practices Commission, New 
Delhi and others, Respondents. 

Civil Appeal No. 680 of 1976, D/- 7-4- 
1977. 


(A) Monopolies and Restrictive Trade 
Practices Act (1969), S. 10 — Proceed- 
ing under — Complaint at the instance 
of stockist of Vanaspati against its manu- 
facturing Company — Agreement of 
Company with stockist terminated be- 
cause of reduction of Vanaspati price in 
order to remove public discontent — Mo- 
tives of stockist held to be quite irrele- 
vant in such a case, (Para 5) 


(B) Monopolies and Restrictive Trade 
Practices Act (1969), S. 2 (0) — Scope of. 


Under S. 2 (o) it is not only the actual 
practice of a restriction under a clause 
in an agreement which is struck by the 
provisions of the Act, but also a “trade 
practice” which “may have” the effect of 
restrictions falling within the mischief 
provided for. In other words, if the in- 
troduction of the clause in itself is a 

_trade practice and could be used to pre- 
vent, distort or restrict competition “in 
any manner” it may be struck down. 

(Para 8) 


(C) Monopolies ‘and Restrictive Trade 
Practices Act (1969), S. 2 (a) — Scope of. 


The definition of “trade practice” is 
wide enough to include any “trade pnac- 
tice” if it is in relation to the carrying 
on of a trade. It cannot be said that the 
introduction of a clause in an agreement 
does not amount to an action which re- 
lates to the carrying on of a trade, If 
the result of that action or what could 
reasonably flow from it is to restrict 
trade in the manner indicated, it will, 
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undoubtedly, be struck by the provisions 
of the Act. (Para 9) 


(D) Monopolies and Restrictive Trade 
Practices Act (1969), Ss. 2 (0), 33 (1) (b) 
38 —- Agreement between re-distribution 
stockist and a manufacturer — Clauses 
thereof, if amounted to restrictive trade 
practice — Applicability of Ss, 33 (1) (b) 
and 38 — Rules of interpretation of clau- 
ses of agreement, (Contract Act (1872); 
S. 10). 

The informant was a redistribution 
stockist of the Hindusthan Lever Com- 
pany carrying on business regulated by 
the terms of an agreement, known a9 
the redistribution stockists’ agreement of 
the company, found in a standard print- 
ed form entered into with each stockists. 
The last line of Cl. 5 of the agreement 
ran as “The Redistribution Stockist 
shall purchase and accept from the Com- 
pany such stock as the Company shall at 
its discretion send to the Redistribution 
Stockist for fulfilling its obligations under 
this Agreement”. Cl, 9 of the agreement 
ran as “In order to ensure equitable and 
reasonable distribution of stocks at fair 
prices, the Redistribution Stockist shall 
not rebook or in any way convey, trans- 
port or despatch parts of stocks of the 
products received by him outside the 
aforesaid town except when he is so ex- 
pressly directed in writing by the Com- 
pany. He shall also whenever so requir- 
ed by the Company make available from 
the stocks of Company’s merchandise 
purchased by him such part as the Com- 
pany directs him to do for purposes of 
resale on his behalf by the Company’s 
employee”. The practices of resale price 
maintenance and full line forcing to 
which Cl. 5 related was discontinued and 
Cl. 9 was held to be void by the M.R T.P. 
Commission. On appeal to Supreme 
Court: ; 

Held (1) that the last sentence in Cl. 5 
of the agreement placed the redistribu- 
tion stockist at the mercy of the com- 
pany which could dictate to him what 
amounts of various commodities he ‘shall 
purchase and accept from the company’ 
in the form of a total lot supplied to him. 
If the stockists wanted to remain in the 
list of the redistribution stockists of the 
company, the stockist was bound to ac- 
cept and carry out the decision of the 
company, Thus, the commission was 
right in discontinuing the said line, 

(Para 16) 

(2) that in absence of registration, the 

last line of cl. 5 would be struck by S, 33 
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(1) (b). But inasmuch as the said clause 
gave the stockist the discretion to sell 
at lower than maximum resale prices 
stipulated, the agreement was not struck 
by 5. 33 (1) (b) of the Act, The deletion 
of the last sentence was, however, essen- 
tial to prevent possible misuse of the 
company’s powers, by resort to it, so 
as to even regulate prices contrary to ex- 
press provisions in the agreement. 
(Paras 17, 19) 


(3) that the power given to the Com-. 


pany under Cl, 9 was unreasonably very 
wide. A power to impose restrictions 
falling under S. 38 had to be justified by 
the company by actual proof of a pub- 
lic interest which could not be better 
served without it. S. 38 could not be ap- 
plied to a clause conferring such a wide 
power as in cl. 9. Nor could S, 38 be 
used to determine the meaning of that 
clause. (Paras 20, 21, 22, 30) 

(4) that the Commission had rightly 
applied the rules of reason and found the 
clauses to be capable of misuse. The 
introduction of clauses constituted the 
restrictive trade practice, The “per se 
rule” and the rules of reason in inter- 
preting the clauses of an agreement ex- 
plained. 1976 Tax LR 1852 (MRTPC), Af- 
firmed; AIR 1977 SC 973, Distinguish- 
ed. (Paras 27, 28, 29) 

(E) Monopolies and Restrictive Trade 
Practices Act (1969), S. 55 — Appeal un- 
der — Duty of counsel. (Civil P. C. (1908), 
S. 100). 


Under S, 55 an appeal lies to Supreme 
Court only on one of the grounds men- 
tioned in S. 100 of the Code of Civil Pro- 
cedure, It is, therefore, necessary in all 
such cases for counsel to clearly formu- 
late and direct courts attention to only 
questions of law which arise so that 
these may be decided, It is not permissi- 
ble to go over the whole range of evi- 
dence led. (Para 23) 

(F) Evidence Act (1872), Ss. 91, 92 — 
Case under Monopolies and Restrictive 
Trade Practices Act —- Clauses of agree- 
ment, clear and decisive — No oral evi- 
dence could be led to deduce their mean- 
ing or to vary it in view of Ss, 91, 92. 

(Paras 14, 15) 

Cases Eeferred: Chronological Paras 
AIR 1977 SC 973 = 1977 Tax LR 1789 

` 10, 12, 13, 14, 15, 26 

(1917) 246 US 231 = 62 Law Ed 683 265 

Mr. L. M. Singhvi, Sr. Advocate, (Mr. 
Ravinder Narain, Mr, Talat Ansari and 
Mr. Shri Narain, Advocates with him), 
for Appellant; Mr. L. N. Sinha, Sol, Gene- 


Hindustan Lever v, M. R, T. P, C, (Beg C. J.) 


A.L R. 


ral, (M/s. B. Datta and Girish Chandra, 
Advocates with him) (for Nos. 1 & 2) and 
M/s. G. A, Shah and N. Nettar, Advo- 


cates (for No, 3), for Respondents, 
> Judgment of the Court was delivered 
wy 

M. H. BEG, C. Ju— This is an appeal 
under S. 55 of the Monopolies & Restric- 
tive Trade Practices Act, 1969 (herein- 
after referred to as ‘the Act’), against the 
order and judgment of the Monopolies & 
Restrictive Trade Practices Commission, 
New Delhi (hereinafter referred to as the 
‘Commission’), in proceedings started un- 
der S, 10 (a) (iv) of the Act against the 
appellant M/s. Hindustan Lever Ltd. 
(hereinafter referred to as ‘the Com- 
pany’), upon information furnished by 
Bhogilal Manilal Shah of M/s, Shah 
Manilal Motichand & Sons of Poona 
(hereinafter referred to as the ‘infor- 
mant’). 

2. The informant was a redistribu7 
tion stockist of the appellant company 
carrying on business regulated by the 
terms of an agreement, known as the re- 
distribution stockists’ agreement of, the 
company, found in a standard printed 
form entered into with each stockist. 
The agreement has 23 terms or clauses 
in it. The clauses complained of are & 
and 9, which may be reproduced here: 

“5, The Redistribution Stockist shall 
use his best endeavours to maintain and 
increase the trade of the products in the 
said town and for this purpose. he shall 
at all times keep and maintain adequate 
stocks of the products in all its packings 
and he shall carry out all instructions 
and directions including those as to the 
maximum resale price which may from 
time to time be given by the Company 
or by the Company's accredited repre- 
sentatives in respect of the sale or resale 
or disposal by the Redistribution Stock- 
ist of stocks of the products supplied to 
him in pursuance of this agreement, The 
Redistribution Stockist is prohibited 
from charging in excess of the maximum 
resale prices stipulated by the Company, 
but he may, at his discretion, charge pri- 
ces lower than the said maximum resale 
prices. The Redistribution Stockist shall 
purchase and accept from the Company 
such stock as the Company shall at its 
discretion send to the Redistribution 
Stockist for fulfilling its obligations un- 
der this Agreement.” 

"9, In order to ensure equitable and 
reasonable distribution of stocks at fair 
prices, the Redistribution Stockist shall 
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not rebook or in any way convey, trans- 
port or despatch parts of stocks of the 
products received by him outside the 
aforesaid town except when he is so ex- 
pressly directed in writing by the Com- 
pany. He shall also whenever so requir- 
ed by the Company make available from 
the stocks of Company’s merchandise 
purchased by him such part as the Com- 
pany directs him to do for purposes of 
resale on his behalf by the Company’s 
employees”, 

3. It is alleged that the two clauses, 
set out above. found in identical agree- 
ments entered into by the Company with 
its stockists, whose number is quite 
large, constitute or authorise restricticns 
which are unreasonable and illegal. 
Hence, it was submitted by the respon- 
dents that it must be struck down or 
modified so as to make the business and 
trade of the appellant company and its 
stockists conform to the requirements of 
law. 

4, The Commission had accepted the 
case brought to its notice by the infor- 
mant and made the following order:— 

(1) Clause 5 of the Agreement (Exhi- 
bit F) shall stand modified so that the 
following shall be substituted in place 
thereof: 

“5. The Redistribution Stockist shall 
use his best endeavours to maintain and 
increase the trade of the products in the 
said town and for this purpose he shall 
at all times keep and maintain adequate 
stocks of the products in all its packings 
and he shall carry out the instructions 
and directions including those as to 
maximum resale price which may from 
time to time be given by the Company 
or by the Company’s accredited repre- 
sentatives in respect of the sale or re- 
sale or disposal by the Redistribution 
Stockist of stocks of the products sup- 
plied to him in pursuance of this Agree- 
ment, The Redistribution Stockist is pro- 
hibited from charging in excess of the 
maximum resale prices stipulated by- the 
Company but he may at his discretion 
eharge prices lower than the said maxi- 
mum resale prices.” 


“(2) The practices of resale price main- 
tenance and full line forcing to which 
original cl. 5 of the agreement related, 
shall be discontinued and shall not be 
repeated, 

(3) Cl. 9 of the Agreement (Exhibit F) 
shall be void. 

(4) The practice of area allccation to 
which cl. 9 of the Agreement (Exhibit F) 
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related, shall be discontinued and 
not be repeated. 

(5) In all future price circulars or lists 
to be issued by the respondents, it shall 
be clearly stated that the prices therein 
mentioned are maximum prices and that 
prices lower than those prices may be 
charged. 

(6) This order shall come into force 
with effect from Ist July, 1976. On or 
before the said date, the respondents 
shall intimate all Redistribution Stock- 
ists of the modifications in cl, 5 of the 
Agreement (Exhi it F) and the voidity 
of cl. 9 of the Agreement (Exhibit F)”. 


5. There was some argument before 
us on the question whether proceedings 
before the Commission were maintain- 
able at the instance of a ‘complainant’ 
who had reasons to nurse a grievance 
against the Company and whose motives 
could be questioned. It was pointed out 
that the agreement of the company with 
the informant had been terminated, The 
version of the informant was that this 
had been done because his firm had sold 
Vanaspati at the rate of Rs. 127 per tin 
which was below the price of Rs. 129.85 
per tin fixed by the Company. The infor- 
mant stockist said that the price had to 
be reduced by him to remove public dis- 
content. We think that the motives of 
the informant are quite irrelevant in 
such a case, All that the Commission, 
and, on appeal this Court, has to exa- 
mine is whether what would undoubted- 
ly be a ‘practice’ by the appellant com- 
pany, of introducing the two clauses 
complained of, in its agreements with its 
stockists, amounted to a restrictive trade 
practice, 


6. The distinction sought te be made 
on behalf of the appellant, between a 
practice and clauses in a contract which 
give a company the power to regulate 
trade in a manner which may constitute 
a restriction, appears to be inconsequen- 
tial here, We do not think that we can 
isolate the terms of a contract from the 
actual practice of the company. It is not 
the case of the company anywhere that 
the clauses in its agreement with its 
stockists are to be treated as dead-letter. 
Its case is that they do not operate as 
restrictions. The intreduction of such 
clauses in so many agreements meant to 
regulate relations, either between a prin- 
cipal and an agent or the seller and the 
stockist who acquires complete proprie- 
tary rights in the stock of goods pur- 
chased, is itself a trade practice. ‘The 
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simple question before us is: can powers 
conferred upon the company under such 
clauses be exercised in such a way as to 
constitute restrictive trade practices? 

7. It is true that the practice of im- 
posing restrictions under such clauses is 
one thing and the practice of introducing 
such clauses is quite another thing. Both 
may constitute separate practices. Never- 
theless, the introduction of such clauses 
into an agreement between the manu- 
facturer and the seller who purchases 
and stocks his goods is in itself some- 
thing practised. It is immaterial that the 
use of powers under such clauses may 
constitute another set of practices which 
depend upon the existence of such clauses 
as sources or springs. Inasmuch as the 
introduction of clauses in such an agree- 


ment is a practice, taken by itself, the 
question whether such a _ practice 
amounts to a restrictive trade practice 


or not could only be decided by consi- 
dering whether the clauses could be so 
used as to unjustifiably restrict trade? 
It would be specious reasoning in such 
a case, to separate the clauses in the 
agreement from action under the agree- 
ment and then to urge that, as evidence 
of action under the clauses is meagre or 
even absent, the clauses are innocuous 
and should not be modified or struck 
down because we are only concerned 
with what is actually being practiced 
under them or with the use that is be- 
ing made of such clauses and not with 
what is permissible or possible under the 
clauses of the agreement of the kind be- 
fore us. This argument seems to us to 
overlook the definition of ‘restrictive 
trade practice’ contained in S, 2 (o) of 
the Act which lays down: 

‘(o) ‘restrictive trade practice’ means 
a trade practice which has, or may have, 
the effect of preventing, distorting or 
restricting competition in any manner 
and in particular— 

(i) which tends to obstruct the flow of 
capital or resources into the stream of 
production, or 

(ii) which tends to bring about mani- 
pulation of prices, or conditions of deli- 
very or to affect the flow of supplies in 
the market relating to goods or services 
in such manner as to impose on the con- 
sumers unjustified costs or restrictions.” 

8. It is clear from a bare perusal of 
the abovementioned definition that it is 
not only the actual practice of a restric- 
tion under a clause which is struck by 
the provisions of the Act, but also a 
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‘trade practice’ which ‘may have’ the 
effect of restrictions falling within the 
mischief provided for. In other words, if 
the introduction of the clause in itself is 
a trade practice and could be used to 
prevent, distort or restrict competition 
‘In any manner’ it may be struck down. 
A trade practice is defined by S. 2 (u) o 
the Act as follows:— 

"(u)} ‘trade practice’ means any prac- 
tice relating to the carrying on of any 
trade, and includes— 


(i) anything done by any person which 
controls or affects the price charged by 
or the method of trading of, any trader 
or any class of traders. 

(ii) a single or isolated action of any 
person in relation to any trade”. 

9. This definition is wide enough to 
include any ‘trade practice’ if it is in 
relation to the carrying on of a trade. It 
cannot be argued that the introduction 
of the clauses complained of does not 
amount to an action which relates to 
the carrying on of a trade. If the result 
of that action or what could reasonably 
flow from it is to restrict trade in the 
manner indicated, it will, undoubtedly, 
be struck by the provisions of the Act. 


10. Reliance was sought to be placed 
by the learned counsel for the appellant 
company on a recent decision of this 
Court in Tata Engineering & Locomotive 
Co. Ltd. v. The Registrar of the Restric- 
tive Trade Agreement, New Delhi, 
(C. A. No. 1117 of 1976 decided on 21st 
day of January 1977) = (AIR 1977 SC 
973) (hereinafter referred to as the 
‘Telco’ case) where it was held: 


“The definition of restrictive trade 
practice is an exhaustive and not an in- 
clusive one. The decision whether trade 
practice is restrictive or not has to be 
arrived at by applying the rule of reason 
and not on the doctrine that any restric- 
tion as to area or price will per se be a 
restrictive trade practice. Every trade 
agreement restrains or binds persons or 
places or prices. The question is whether 
the restraint is such as regulates and 
thereby promotes competition or whe- 
ther it is such as may suppress or even 
destroy competition, To determine this 
question three matters are to be consi- 
dered, First, what facts are peculiar ta 
the business to which the restraint is 
applied. Second, what was the condition 
before and after the restraint was im- 
posed. Third, what is the nature of the 
restraint and what is its actual or pro- 
bable effect.” : 
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11. It was also held there: ‘The ques- 
tion of competition cannot be considered 
in vacuo or in a doctrinaire spirit. The 
concept of competition is to be under- 
stood in a commercial sense, Territorial 
restriction will promote competition 
whereas the removal of territorial res- 
triction would reduce competition, As a 
result of territorial restriction there _is 
in each part of India open competition 
among the four manufacturers. If the 


territorial restriction is removed there 
will be pockets without any competi- 
tion in certain parts of India, If the 


dealer in Kashmir is allowed to sell any- 
where in India wealthy cities like Delhi, 
Bombay, Calcutta will buy up trucks 
allocated for Kashmir and the buyer in 
Kashmir will not be able to get the 
trucks, The other three manufacturers 
whose trucks are not in equal demand 
will have Kashmir as an open field to 
them without competition by Telco. 
Therefore. competition will be reduced 
in Kashmir by the successful competitor 
being put out of the field”, 

12. It is evident that in the Telco 
ease (AIR 1977 SC 973) this Court was 
considering the territorial restrictions 
placed upon the stockists of Telco in 
the light of the special facts and circum- 
stances of that particular case. Each type 
of business has, undoubtedly, its pecu- 
liarities, its own mode of operation, the 
special features relating to the market 
for it, and the requirements of distribu- 
tion of particular goods which may be 
the subject-matter of an agreement 50 
as to secure a just and equitable distri- 
bution consistently with maintenance of 
freedom of competition so that prices 
are not artificially pushed up, In the 
Telco case, the subject-matter of the 
agreement was sale of trucks of a type 
in which the Telco had a monopoly inas- 
much as no other firm produced trucks 
which were of such special quality and 
specifications, Hence, there was great 
demand for these trucks, which were in 
short supply. Again. for the maintenance 
and running of these specially designed 
trucks the manufacturer had to provide 
especially trained and skilled personnel 
and special equipment and tools so as 
to enable stockists to service and repair 
trucks distributed. Unless the manufac- 
turers were able to impose restrictions 
upon sales outside the areas in which 
they had established their stockist-cum- 
servicing suppliers, they could not at all 
render the kind of service they were 
giving in addition to selling. In other 
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words, it was a mixed practice for pur- 
chase of trucks and provision of specia- 
lised service to the consumers, through 
the stockists. On the peculiar facts and 
circumstances of that case, it was found 
that the agreements did not, on the 
whole, result in restricting trade or cur- 
tailing competition, 


13. The facts of the case before us 
are entirely different, We are concerned 
here with a manufacturer of mixed con- 
sumer goods of different varieties, The 
appellant company produces dehydro- 
genated oi] (known in the market as 
‘Vanaspati’), toilet preparations of vari- 
ous kinds such as soaps, shaving creams, 
toothpastes, and baby milk powder, and 
animal foods. The soaps manufactured 
by it are undoubtedly the main type of 
goods supplied. But it manufactures 
other type of goods too. It can, there- 
fore, compel stockists to buy them, whe- 
ther stockists want these other goods or 
not, if the terms of the agreement are 
to be held to be binding and enforceable. 
The manufacturer is under no obligation 
to render any service in relation to main- 
tenance of the goods supplied. The whole 
trade is completely unlike that of manu- 
facture and sale of motor trucks for 
which the stockists, selling to the actual 
consumers, had to, as already pointed 
out, also have the services of the manu- 
facturer’s trained personnel for the pur- 
poses of maintenance and repair of the 
vehicles supplied, It would amount to an 
application of the law in a thoroughly 
doctrinaire fashion if we were to deduce 
some general principles, from the very 
different facts of the Telco case (AIR 
1977 SC 973) and attempt to apply them 
to those of the case now before us, Thus, 


the contention advanced on behalf of 
the appellant, against a doctrinaire ap- 
proach in such cases, really weighs 


against the appellant company. 


14. In the Telco case (AIR 1977 SC 
973), the agreement could not be under- 
stood without reference to the actual 
facts to which they were sought to be 
applied. Those facts explained the nature 
of the special agreements for restriction 
or distribution of areas. In the case be- 
fore us, the problem is entirely different. 
This is not a case in which certain terms 
of the agreement require to be explain- 
ed by the facts to which they were meant 
to be applied, It is a clear case in which 
the meanings of the clauses are decisive. 
If these clauses are capable of being so 
used, on the meanings which appear un-| 
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ambiguously from them. as to undoubt- 
edly restrict trade, the intention to so 
use them to restrict trade could reason- 
ably be inferred without any difficulty. 
Otherwise, why have them? No oral evi- 
dence could be led to deduce their 
meaning or to vary it in view of the pro- 
visions of Ss. 91 and 92 of the Evidence 
Act, the prineiples of which were, we 
think, rightly applied by the Commis- 
sion. The Telco case, on the other hand, 
was one in which extraneous evidence 
could be led under S. 92, Proviso (6) of 
the Evidence Act which may be set out 
here with S, 92:— 


“92. When the terms of any such con- 
tract, grant or other disposition of pre- 
perty or any matter required by law to 
be reduced to the form cf a document, 
have been proved according to the last 
section, no evidence of any oral agree- 
ment or statement shall be admitted, as 
between the parties to any such instru- 
ment or their representatives-in-interest, 
for the purpose of contradicting, vary- 
ing, adding to or subtracting from, its 
terms: 


Proviso (6)— Any fact may be proved 
which shows in what manner the langu- 
age of a document is related to existing 
fact.” 


15. The principle embodied in S, 92 
(6) of the Evidence Act, which was ap- 
plicable in Telco case (AIR 1977 SC 973) 
(supra) is not, for the reasons given 
above, applicable in the case now before 
us, Indeed, no attempt has been made 
by reference to any case law apart frem 
the Telco case (supra), which we have 
distinguished above, to show that extra- 
neous evidence could have been led here 
in order to apply S. 92 proviso (6) of the 
Evidence Act, In the Telco case this 
provision was not directly referred to, 
but, we think, that it could have been 
applied there. Thus, we think that the 
basic difficulty, placed before us by 
learned counsel for the appellant, in the 
way of examining the plain meaning and 
effect of cls, 5 and 9 of the Distribution 
Stockists’ agreement, does not exist af 
all in the case now under consideration. 
We must, therefore, proceed to examine 
the meanings of these clauses from the 

` point of view of what could be done by 
the Company under them, If what may 
be done under these clauses could be a 
restrictive practice as defined by the Act, 
it was encugh to vitiate them. A clause 
having been introduced in an agreement 
entered into, as a part of the settled 
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practice of the company, could be struck 
by the provisions of S, 2 (o) of the Act, 
set out above, quite apart from what is 
actually done under it. We do not think 
that any other question is really rele- 
vant or need be considered by us at all 
in such a case, It is not a case in which 
we could be taken through the oral evi- 
dence, as has been attempted to be done, 
because that is shut out by an applica- 
tion of provisions of Ss, 91 and 92 of the 
Evidence Act, if all we need do is to inter- 
pret the agreement. We are unable to see 
why those provisions do not apply here. 


16. Not much argument appears to 
us to be needed to demonstrate that the 
last sentence in para, 5 of the above- 
mentioned clause places the redistribu- 
tion stockist at the mercy of the com- 
pany which can dictate to him what 
amounts of various commodities he 
“shall purchase and accept from the 
company” in the form of a total 
lot supplied to him. The com- 
pany need only send to the re- 
distribution stockists what it “shall at 
its discretion send to the Redistribution 
Stockists for fulfilling its obligations 
under this Agreement”, The meaning 
and effect are obvious here, The intro- 
duction of the word ‘shall’ does not bind 
down the exercise of the discretion by 
reference to any requirements of the con- 
sumers in a particular area which the 
stockists may convey to the company. 
Hence, if the stockists want to remain on 
the list of the redistribution stockists of 
the company, the stockist is bound to 
accept and carry out the decision of the 
company. Even if, in view of some other 
practice adopted by the company, a power 
given in such wide terms was not meant 
to be exercised unreasonably, its presence 
in the agreement would be a needless 
surplusage which could, whenever the 
company wanted it, be used to impede 
freedom of competition and trade, This 
result was enough to make. it quite objec- 
tionable, We, therefore, think that ‘the 
Commission was quite right in reframing 
cl, 5 in the way it did. We are unable! 
to find any flaw in the detailed reasons, 
given by the Commission for doing that. | 


17. The Commission rightly points out 
that, among agreements the registration 
of which is compulsory according to the 
provisions of Chapter V of the Act is, 
under S. 33 (1) (b) “any agreement re- 
quiring a purchaser of goods, as a condi- 
tion of such purchase, to purchase some 
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other goods”. The last part of cl. 5, as 
we have observed clearly makes it neces~ 
sary for the stockist to purchase such 
goods and in such combination as the 
company may decide, Hence, it would be 
struck by S. 33 (1) (b) of the Act, It has 
not been shown to have been registered 
under the Act. 

18. It is also submitted on behalf of 
the respondent that cl. 5 of the agree- 
ment infringes S, 33 (1) (f) of the Act 
which requires registration of: 

“any agreement to sell goods on con- 
dition that the prices to be charged on 
resale by the purchaser shall be the 
prices stipulated by the seller unless it 
is clearly stated that prices lower than 
those prices may be charged.” 


19. The Commission held that cl. 5 
of the agreement meant provision for 
“prices stipulated” and that it had been 
so treated by the company in its circu- 
lars stating that prices lower than the 
“maximum resale price stipulated” by 
the company may be charged. If that 
was so clear, there was no reason why 
the company should have attempted to 
clarify by means of its circulars what, 
according to it, the stockist is free to do 
under the agreement. Even if the prac- 
tice of the company by issuing circulars 
is established, it does not justify the 
retention of cl, 5 in a form which can be 
used to compel stockists to act on the 
company’s behests whether reasonable or 
not, On the other thand, it justifies its 
clarification by an alteration of it in the 
manner directed by the Commission so 
as to make the clause covering price re- 
gulation also very clear. The order of the 
Commission modifying cl. 5 only makes 
the position crystal clear. Inasmuch as 
cl. 5, even before deletion of the last 
sentence of it by the Commission, ex- 
pressly gives the stockist the discretion 
to sell at lower than maximum resale 
prices stipulated, the agreement was not 
struck by S, 33 (1) (b) of the Act, But, 
the deletion of the last sentence was 
essential to prevent possible misuse of 
the company’s powers, by resort to it, s0 
as to even regulate prices contrary to 
express provisions found earlier in the 
clause. 

20. Turning now to cl. 9 of the agree- 
ment, we think that the Commission was 
right in rejecting the argument that evi- 
dence led on behalf of the company was 
enough to establish that cl. 9 fell within 
one of the ‘gateways’ provided by S. 38 
of the Act, A power to impese restric- 
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tions falling under this provision had to 
be justified by the company by actual 
proof of a public interest which could 
not be better served without it. The sub- 
mission that S, 38 could be applied here 
amounts at least to a concession that a 


‘clause conferring such wide power upon 


the manufacturer may be so used as to 
amount to a restrictive practice. It is the 
practice of putting in such a clause which 
has to be justified. 


21. The power given to the company 
under cl, 9 is very wide. The manufac- 
turer can compel the redistribution stock- 
ists to make available to the company 
any stocks purchased by the stockist. It 
also compels the stockist to take the 
permission of the company for convey- 
ing, transporting or despatching parts of 
stocks of the products received by him 
outside a specified town except when he 
is so expressly directed in writing by the 
company. It directly prevents him from 
doing so without the company’s permis- 
sion. If the stockist violates this condition 
the whole agreement can be revoked by 
the company so that the stockist loses his 
right to carry on business under the 
agreement, If what had to be justified is 
not how this power is actually used, but 
the practice of conferring such power 
upon the company by placing the stock- 
ist at the mercy of the company, the 
evidence of facts showing how the power 
is exercised could be relevant only very 
indirectly. However, if it could be shown 
that some facts did exist which make it 
imperative to confer such a power on 
the company for the benefit of the public, 
that may be relevant to establish the 
existence of a ‘gateway’ under S, 38. But, 
it could certainly not be used to deter- 
mine the meaning of a clause for which 
it is not necessary here to go. beyond the 
language of the clause involved. We are 
primarily concerned in this case, as we 
have repeatedly emphasized, with the 
clear meanings of the two clauses, 


22. As the Commission pointed out, 


it is immaterial that a purchaser from 
outside may be able to get round cl. 9 
by purchasing across the counter from 
the stockist inside a town. The clause 


itself, however, gives to the company an 
unreasonably wide power of deciding 
what is actually fair and equitable distri- 
bution, The Commission very rightly 
points out that this is more properly a 
part of the duty of governmental autho- 
rities which may be entrusted with pow- 
ers of rationing such consumers’ goods 
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if this is found to be necessary in public 
interest. However, before any question 
of reasonableness of a power to ration 
any goods is entrusted by any method to 
any person or authority those goods must 
be shown to be scarce or in short supply. 
That was the position in the Telco case 
(supra), Evidence establishing such a 
need has not been shown to exist, And, 
in any case, it has to be a very excep- 
tional set of facts indeed which could 
justify lodging of such a power in the 
manufacturer. The Commission has dealt 
with a good deal of evidence to justify 
its conclusion that the need to justify 
the lodging of such a power in the com~- 
pany has not been established, We see no 
reason to disturb it. 


23. Under the provisions of S, 55 of 
the Act, an appeal lies to this Court only 
on one of the grounds mentioned in 
5. 100 of the Code of Civil Procedure. It 
is, therefore, necessary in all such cases 
for counsel to clearly formulate and 
direct our attention to only questions of 
law which arise so that these may be de- 
cided, It is not permissible to go over the 
whole range of evidence led as was at- 
tempted before us. 


24. Learned counsel for the appellant 
when asked by us to formulate the ques- 
tions of law which arise mentioned the 
following questions: 

25. Firstly, whether the Commission 
was right in applying what he described 
as the ‘per se’ rule as opposed to ‘the 
rule of reason’. It was submitted that the 
correct rule which should have been ap- 
plied is stated in Board of Trade of the 
City of Chicago v. United States of Ame- 
rica, (1917) 246 US 231 = 62 L Ed 683 
as follows (at p, 237): 

“Every agreement concerning trade, 
every regulation of trade, restrains, To 
bind to restrain, is of their very essence. 
The true test of legality is whether the 
restraint imposed is such as merely regu-~ 
lates and perhaps thereby promotes com- 
petition, or whether it is such as may 
suppress or even destroy competition. 
To determine that question the Court 
must ordinarily consider the facts pecu- 
liar to the business to which the restraint 
applied; its condition before and after 
the restraint was imposed; the nature of 
the restraint, and its effect, actual or pro- 
bable. The history of the restraint, the 
evil believed to exist, the reason for 
adopting the particular remedy, the pur- 
pose or end scught to ‘be attained, are 
all relevant facts, This is not because a 
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good intention will save an otherwise 
objectionable regulation, or the reverse; 
but because knowledge of intent may 
help the court to interpret facts and to 
predict consequences,” 

We find no objection whatsoever in adopt- 
ing the rule indicated above in cases to 
which it applies. That was a case in 
which a rule adopted by the Board of 
Trade of the City of Chicago (supra), 
prohibiting offers to purchase during the 
period between the close of the call and 
the opening of the session on the next 
business day for sales of wheat, corn, 
oats, or rye at a price other than at the 
closing bid, was challenged, Hence, ques- 
tions relating to effects of the rule arose 
so as to determine its reasonableness. 
Such questions could not be determined 
without examining evidence of facts to 
which the rule was meant to apply and 
findings as to how it operated. The issue 
was whether the rule, having regard to 
the facts to which it was to be applied, 
offended against the anti-trust laws, The 
Government’s case was thus stated by 
Mr, Justice Brandeis (at p. 237):— 


“The Government proved the existence 
of the rule and described its application 
and the change in business practice in- 
volved, It made no attempt to show that 
the rule was designed to or that it had 
the effect of limiting the amount of grain 
shipped to Chicago or of retarding or 
accelerating shipment; or of raising or 
depressing prices; or of discriminating 
against any part of the public; or that 
it resulted in hardship to anyone. The 
case was rested upon the bald proposi- 
tion that a rule or agreement by which 
man occupying positions of strength in 
any branch of trade fixed prices at which 
they could buy or sell during an impor- 
tant part of the business day is an illegal 
restraint of trade under the anti-trust 
law. But the legality of an agreement or 
regulation cannot be determined by so 
simple a test as whether it restrains 
competition.” 


26. Apparently, Mr, Singhvi means, 
by his plea against the use of a ‘per se 
rule’, nothing more than an assumption, 
that a restriction is illegal in itself, 
should not be made without examining 
its impact upon the particular trade in- 
volved, As contrasted with any such 
assumption what the learned counsel des- 
cribes as ‘the rule of reason’ was stated 
in the earlier passage quoted above giv- 
ing the nature of facts to be considered 
so as to determine the context in which 
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the restraint was imposed. This Court 
accepted the correctness, in the Telco case 


(AIR 1977 SC 973) (supra) of the ap- 
proach that no bald or simple test, di- 
vorced from the context or surrounding 


circumstances, should be adopted in judg- 
ing the legality of a restraint upon trade. 
Such a view, applicable to actual restric- 
tions imposed, has really nothing to do 
with the rules relating to interpretation 
of documents which are used in finding 
out the effect and intent of words used 
in a document, It is after a difficulty of 
interpretation, if any, is resolved and a 
rule or a clause in an agreement is found 
to have either a clear meaning or to be 
ambiguous that its effect can be consider- 
ed, No doubt that effect has to be exa- 
mined to determine how a restraint ac- 
tually imposed affects trade. It is one 
thing to say that the impact of the res- 
traint imposed on trade should be consi- 
dered with reference to the nature of the 
trade or business to be regulated, It is 
quite another to say that the effect can- 
not be gauged, sometimes, even by a bare 
examination of the meaning of a clause 
giving power to impose restraints apart 
from other evidence of what its actual 
effects are or may be. In some cases, the 
effect itself is given primarily by the 
clear meaning of the language used in 
the clause which is alleged to infringe 
the law, We do not think that any ‘per se’ 
rule, if we may use this somewhat quaint 
expression, is adopted whenever a Court 
determines the meaning and effects of 
the words of a rule or a clause in an 
agreement, All that the Court does in 
such a case is simply to interpret the 
clause, the effect of which may become 
obvious on a bare determination of the 
meaning or may be seen from other evi- 
dence too, Where that effect is not obvi- 
ous, as we have already indicated, evi- 
dence may be led to show how the lan- 
guage used is actually applied to the 
facts to which it was meant to apply. 
That is also a recognised rule of interpre- 
tation, It is the function of Courts te in- 
dicate and explain the varying facts and 
circumstances to which different rules of 
interpretation may apply. Where mean- 
ing and intent of language used is given 
by the words used nothing more is 
needed. 


27. Furthermore, the Commission held 
that, taking into account the nature of 
goods or the business to be regulated by 
the agreements under consideration, the 
clauses, as they stood, were not permis- 
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sible, It had applied the rule of reason in 
arriving at the conclusion that, upon the 
facts of a business is commonly used con- 
sumer goods of several varieties, which 
are not shown to he scarce, clauses under 
consideration having the obvious mean- 
ing and effect which their language carried 
with them, are unreasonable and illegal. 
We are unable to see how any law laid 
down in American decisions, dealing with 
anti-trust laws, or in English cases, deal- 
ing with agreements in restraint of 
trade, lay down rules of reason at vari- 
ance with the ones we are applying here. 
The rules of reason applicable to a case 
like the one before us may be simply 
stated as follows: Firstly, the meaning of 
the impugned clause or clauses in an 
agreement said to offend the law must be 
determined according to law; secondly, 
the possible effects of such a clause upon 
competition in the trade to be regulated 
must be determined. We think that the 
Commission had rightly applied these 
tules and found the clauses to be capable 
of misuse, We think that this was enough 
to vitiate the impugned clauses. 


28. We would like to make it clear 
that we are really concerned only with 
the law as we dind it in our own statute 


and can only examine evidence in the 
light of our own law of evidence. We 
think that the confusion which may be 


created by using terms—such as ‘per se’ 
rule—which could perhaps be more use- 
fully applied to indicate doctrines or to 
describe practices developed under very 
different sets of circumstances in other 
countries with statutory provisions 
couched in language which differs from 
that before us, should be avoided so far 
as possible, 


29. Secondly, it was submitted that 
we should look at evidence of what takes 
place in the trade under consideration ra- 
ther than cls. 5 and 9 of the agreement 
we have considered, We have already in- 
dicated the correct procedure in such 
cases as the one before us, Indeed, we: 
think that a consideration of extraneous 
evidence is not required at all when the 
practice complained of is the introduc- 
tion of clauses conferring wide powers 
which may be used to impose restric- 
tions contrary to the Act. In such a case, 
the introduction of clauses constitutes 
the restrictive practice. Hence, their 
interpretation is all that we are really 
concerned with here in accordance with 
our law. Evidence of what is actually 
practised could only be relevant for pur- 
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poses other than a determination of the 
meaning and the effect which follows 
logically or reasonably from such deter- 
mination, 


30. Thirdly, it was submitted that, in 
holding el, 9 to be invalid, the purpose 
of ‘equitable distribution’, which imposes 
a limit on the powers of the company, 
was overlcoked by the Commission. For 
the reasons already given, we do not 
think that this supposed limitation rea- 
sonably restricts the company’s power to 
decide what to distribute, The company 
is left entirely to itself to decide what 
is ‘equitable distribution’. An interpreta- 
tion of a document, according to well 
established rules, cannot ‘be dispensed 
with by labelling it as an application of a 
‘per se’ doctrine. We think that the 
clause, as it stands, confers too wide a 
power and has to be struck down wholly 
as unreasonable on that ground. 


31. Fourthly, our attention was sought 
to be drawn to the absence of evidence 
of distortion of competition and the pre- 
sence of evidence that competition pre- 
vails in the market despite these clauses. 
We have already held such oral evidence 
to be really unnecessary for judging the 
possible effects of the clauses. The proba- 
bility of the effect is only part of the rule 
ef reason to be applied where extraneous 
evidence is admissible. In the instant case 
we are only, as already indicated above, 
concerned with a reasonable and natural 
interpretation of the clauses of the agree- 
ment and their reasonably possible 
effects. 


32. Fifthly, it was submitted that 
there was clear evidence of public bene- 
fit from an equitable distribution in ac- 
tual practice so that the requirements of 
a ‘gateway’ under S. 38 were satisfied. 
We cannot assume public benefit from a 
mere declaration of intention to exercise 
a power so as to benefit the public. We 
are not satisfied, on the evidence actually 
adduced and placed before us, that this 
power was necessary so as to benefit the 
public. 

33. Furthermore, we cannot reasséss 
evidence, Actual benefit to the public is 
a question of fact on which findings can- 
not be reopened unless some error of law 
is revealed. No error of law in assessing 
evidence is disclosed. This is an additional 
reason for not disturbing the findings of 
fact recorded by the Commission. 

34. Sixthly, it was submitted that the 
Cornmission had ignored the last sentenc® 
of cl. 9 in interpreting it, We have, how- 
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ever, considered it and find that, far from 
making cl. 9 more acceptable and reason- 
able, the last part of it makes it more ob- 
jectionable and unreasonable inasmuch as 
it enhances the powers of the Company. 

35. Learned counsel for the appellant 
company has pointed out that the order 
of the Commission was to come into force 
from 1 July, 1976, so that the appellant 
company had nearly four months to re- 
write the agreements which are over four 
thousand in number. He prays for exten- 
sion of time for six months from today 
for executing fresh agreements, It is not 
really necessary for us to fix any particu- 
lar time within which the company will 
print or get new agreements executed on 
freshly printed forms in accordance 
with law. That is a matter for parties 
themselves to each agreement to decide 
and werk out. All that we need make 
clear is that all agreements which are 
operative and binding between parties 
will be so interpreted now as if cl. 9 was 
not there at all and cl. 5 was there only 
in the modified form which omits the last 
sentence from cl. 5 as it originally stood. 
However, if the company wants to com- 
plete any formalities for bringing each 
individual agreement into line with the 
law as declared by this Court it may do 
so; and, it will file, within six months 
from today an affidavit showing that it 
has done this. The requirement to file 
such an affidavit showing compliance will 
ensure that the company has taken due 
steps to inform each stockist of the cor- 
tect legal position, The time given for 
doing this will not, however, authorise it 
to act under those parts of the agreement 
which this Court has declared to ‘be 
illegal. 

36. Subject to the observations made 
above we uphold the Commission’s order 
and dismiss this appeal with costs, 

Appeal dismissed. 
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1977 Satbir Singh v, State of Punjab (Goswami J.) [Prs, 1-3] S.C. 1295 
(A) Evidence Act (1872), S, 24 — Judgment of the Court was de- 

Criminal case — Extra-judicial con- livered by 

fession — Whether hit by S. 24 — GOSWAMI, J.:— The 

To be considered from point of view under the Supreme Court aoe 

of confessing accused as to how in- mont of Criminal Appellate Juris- 

ducement, threat or promise proceed- diction) Act, 1970, are directed 


ing from person in authority would 
operate in his mind, (Paras 27, 28) 

(B) Criminal P, C, (1898), S. 423 
~- Appeal against acquittal — Duty 
of Court — It should examine rea- 
sons given by trial Court for ac- 
auitting accused — Not enough for 
High Court to give its own reasons 
for convicting accused — Interfer- 
ence with acquittal, when justified. 
1975 Punj LJ (Cri) 261, Reversed. 

As a practical proposition, in an 
appeal against acquittal, it is always 
necessary that the reasons given by 
the trial Court for recording an ac- 
quittal should be examined by the 
High Court, If the conclusions of the 
trial Court are not based upon any 
evidence or they are such as no 
reasonable body of men, properly in- 
structed in law, can reach, on the 
evidence, or they are so palpably 
wrong as to shock the sense of jus- 
tice, the High Court will be justified 
in taking a contrary view by giving 
its own reasons. It is not enough that 
it is just possible for the High 
Court to take a contrary view, While 
interfering with acquittal the judg- 
ment of the High Court should de- 
monstrate clearly the unworthiness 
of the conclusions of the trial Court 
having regard to all the relevant 
evidence in record. 

Held that it was not a fit case 
where the High Court should have 
interfered with acquittal, 1975 Punj 
LJ (Cri) 261, Reversed. 

(Paras 31, 32, 33) 

Mr, Frank Anthony, Sr. Advocate, 
(M/s. Herjinder Singh and S, N. 
Singh Advocates with him). for Ap- 
pellant No, 1 in Cri. A. 178/75 and 
Appellants in Crl. A. 179/75 and Ap- 


pellants Nos, 1-2 in Cri. A, 228/75; 
Mr. A, K. Sen Sr, Advocate, (Mr. 
Herjinder Singh, Advocate with 


him, (for No. 2) in Crl. A. 178/75 and 
M/s. R, L. Kohli, Rameshwar Nath 
and Miss Manju Malhotra. Advocates 
(for No, 3) in Crl. A. 228/75, for Ap- 
pellants; Mr. O. P. Sharma and Miss 
Kusum Choudhury, Advocates, for 
Respondents in all the Appeals, 


against the judgment and order of 
the High Court of Punjab and Har- 
yana convicting five of the appel- 
lants (Satbir Singh, Paramjit Singh, 
Harbhajan Singh, Shiv Narain and 
M. P. Singh) under S, 302/120B, 
Indian Penal Code, and sentencing 
them to imprisonment for life. Sat- 
bir Singh was also convicted on the 
sole testimony of Puran Singh under 
S. 364, I.P.C. and sentenced to 
rigorous imprisonment for seven years 
and fine. The remaining eight appel- 
lants (Ajit Singh, Darshan Singh, 
Arjan Singh, Baghal Singh, Tara 
Singh, Dial Singh, Bachan Singh, 
and Malook Singh) were convicted 
under 5. 364, I. P.C. and sentenced 
to seven years’ rigorous imprisonment 
and fine, They had all earlier been 
acquitted by the Additional Ses- 
sions Judge, Amritsar. 


2. This case throws a lurid light 
on smuggling activities at the inter- 
national India-Pakistan border near 
Amritsar. 


3. Amongst the appellants (herein- 
after to be described as the accused) 
M. P. Singh was an Inspector of the 
Border Security Force (BSF), Shiv 
Narain was a Sub Inspector (BSF) 
and Harbhajan Singh was a Cons- 
table (BSF). Accused Ajit Singh is 
the father of the two accused, 
Satbir Singh and Paramjit Singh. 
Ajit Singh is alleged to be a big 
smuggler indulging in his smuggling 
activities at the India-Pakistan bor- 
der with his two sons and the other 
accused persons, namely, Darshan 
Singh, Arjan Singh, Baghal Singh, 
Tara Singh, Dial Singh, Bachan 
Singh and Malook Singh, It is alleg- 
ed that Inspector M, P, Singh, S. I. 
Shiv Narain and Constable Harbhaian 
Singh, along with other BSF per- 
sonnel were conniving at the smug- 
gling activities of Ajit Singh and 
party and were reaping their illegal 
harvest. 

Shingara Singh and his son 
Hardip Singh and Kartar Singh are 
the three deceased whose murders 
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form the subject-matter of this case. 
While the dead bodies of Hardip 
Singh and Kartar Singh were found 
that of Shingara Singh was not 
available. 

4. Puran Singh (PW 3) son of 
Shingara Singh (deceased) was a 
member of the gang of smugglers 
headed by accused Ajit Singh and in 
the course of smuggling activities 
there was a quarrel with regard to 
the sharing of money to the extent 
of Rs. 15000/- which was said to be 
his due and which Ajit Singh and 
party were not paying, A few months 
prior to July 6, 1970, the date of 
occurrence, when accused Satbir 
Singh, Jasbir Singh and ten or 
twelve labourers along with Puran 
Singh smuggled 15 jackets of gold 
each weighing 1000 tolas from Pakis- 
tan into Indian territory with the 
connivance of Inspector M. P. Singh 


and S. I. Shiv Narain (BSF), Puran 
Singh succeeded in slipping away 
under the cover of darkness with 


two jackets of gold, The gold with 
which Puran Singh fled away was 
then worth about Rs. 5 to 6 lakhs. 


5. May 20, 1970: A report was 
lodged by Shingara Singh, deceased, 
at Police Station, Gharinda, alleging 
that hisson Puran Singh (PW 3) who 
had been carrying on smuggling acti- 
vities with the sons of accused Ajit 
Singh was taken away by accused 
Satbir Singh and some others (not 
before us) on May 6, 1970, in a car. 
He did not then suspect anything. 
But now he had a firm suspicion 
that Satbir Singh, Jasbir Singh and 
Paramjit Singh, sons of Ajit Singh of 
village Burj, Rajinder Singh and 
Makhan Singh, had abducted his son 
Puran Singh over a dispute about 
the smuggled gold and they had kept 
him concealed at some unknown 
place with the intention to kill him. 
On receipt of this report a case under 
S. 364, IPC was registered by S. L 
Baldev Singh (PW 63) at Police Sta- 
tion. Gharinda (Ex. P. P. Y). 


6. July 7, 1970: A report was 
sent to Police Station, Gharinda, by 
accused Shiv Narain, S&S, L 
about an encounter of 
smugglers on the midnight of July 
6, 1970, on the border of India-Pakis- 
tan at Border Pillar No, 100 near 
Amritsar that “two sikh young men” 


AIR. 


fell dead to the fire opened by the 
Border Security Force of the Indian 
side. 

7. July 17, 1970: The first infor- 
mation report (Ex. PPZ/1) of the 
present case was registered by Po- 
lice Station, Gharinda, on the report 
dated July 12, 1970 (Ex, P. P. Z) of 
D. S.P. Surjit Singh (P. W. 64) 
which, inter alia, disclosed: 


“I heard a rumour on 8th July, 
1970, on my return from casual leave 
that three persons namely Shingara 
Singh son of Inder Singh, Kartar 
Singh son of Mangal Singh and Har- 
dip Singh son of Shingara Singh, 
jats, residents of Ranike. Police Sta- 
tion Gharinda had been abducted 
forcibly by Ajit Singh of Burj and 
his sons residents of village Burj, 
Police Station Gharinda and party 
from near Crystal Chowk, Amritsar 
and that they had been shown killed 


in an encounter in connivance with 
Border Security Force and Pak 
Rangers.” 


This report of D. S. P, Surjit Singh 
has discounted the encounter 
story as a fib but yet it continued to 
be the defence of the accused. Ac- 
cording to the trial Court “the en- 
counter version appears to be true.” 


8. Were the three persons, Shin- 
gara Singh, Hardip Singh and Kar- 
tar Singh, killed in an encounter 
with the BSF or murdered in pur- 
suance of a conspiracy to abduct 
and murder? While the first part of 
the question need not even be prov- 
ed, the second part must needs be 
proved to the hilt. 


9. The prosecution case further 
is that Puran Singh after having 
been taken away from his village 
was taken to the Haveli of Ajit 


Singh where he was asked about the 


gold which he had stolen away. 
Puran Singh informed the accused 
persons that he had delivered the 


gold to his brother, Hardip Singh. It 


is alleged that Puran Singh was 
afterwards taken to the border and 
left with accused M. P. Singh and 
accused Shiv Narain who later on 
handed over him to Shaffi and Ya- 
kub, two Pakistani smugglers and 
the latter took him to village Dial 


(Pakistan). Puran Singh was brought 
to the Indian side of the border on 
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the night intervening 6th and 7th 
July, 1970, but was again taken 
back to Pakistan wherefrom he 
could manage to escape and cross 
over to the Indian side of border 


only on November 6, 1970, to figure 
as an eye witness to the murder of 
his father, 

10. It is alleged that on July 6, 
1970, Shingara Singh, Hardip Singh 
and Kartar Singh (all deceased) along 


with Harnam Singh (P. W, 5) went 
to Amritsar, Shingara Singh and 
Hardip Singh had gone to attend 


court, Kartar Singh to sell his vege- 
tables and Harnam Singh to attend 
to his wife, Smt. Piaro, who was a 
patient in the V. J. Hospital. After 
being free from their work at about 


1.00 P.M. the three deceased along 
with Harnam Singh (P. W. 5) went 
towards the V, J. Hospital. When 


they had reached Crystal, Chowk on 
way to the V. J. Hospital, a big 
vehicle and a car came from the 
side of the Railway Station, in which 
accused Ajit Singh, Jasbir Singh (ab- 
sconder), accused Satbir Singh, 
Satara (absconder), accused Paramįit 
Singh, accused Baghal Singh, accused 
Tara Singh, accused Arjan Singh, 
accused Bachan Singh,-accused Dar- 
shan Singh, Pritu (Pritam Singh) 
(acquitted), accused Malook Singh 
and accused Dial Singh with two 
other persons in police uniforms 
(Pamma and Malkiat) were travelling. 
These persons were armed with guns 
and revolvers. The accused came out 
of the vehicles and physically lifted 
Shingara Singh, Hardip Singh . and 
Kartar Singh and whisked them 
away in the said vehicles, It is al- 
leged that the deceased persons 
were first taken to the Haveli of 
Ajit Singh in village Burj where 
they were belaboured and later on, 
blindfolded and tied, removed to the 
Indo-Pakistan border where on that 


night some goods were to be ex- 
changed between the accused with 
Balkar Singh (P. W, 4) and the 


Pakistani smugglers. Accused M, P. 
Singh was also present there. At 
about mid-night all of them includ- 
ing accused Shiv Narain and accused 
Harbhajan Singh moved near Pillar 
No, 100. This party handed over 1'% 
maunds of silver to Yakub and 
Shaffi. Pakistani smugglers and re- 
1977 S. C./82 VI G—7 


Satbir Singh v. State of Punjab (Goswami J.) 


[Prs, 9-12] S.C. 1297 


ceived gold in return. Hardip Singh 
and Kartar Singh were brought by 
accused Satbir Singh and others to- 
wards Indian side of the border but 
Shingara Singh was left behind with 
the Pakistani smugglers, Balkar 
Singh (P. W, 4) then enquired as to 
why Shingara Singh had been hand- 
ed over to Pakistanis, At that mo- 
ment accused Shiv Narain fired two ~ 
shots with very light pistol, Ac- 
cused Harbhajan Singh, accused 
M. P. Singh, accused Paramjit Singh 
and accused Satbir Singh also fired 
shots at Hardip Singh and Kartar 
Singh from a distance of 25 yards 
who then dropped dead. Accused 
Jasbir Singh (absconder) came there 
and untied their hands and removed 
the cloth covering their eyes, A 
rifle was placed near the dead body 
of Hardip Singh and a kirpan was 
placed near the dead body of Kar- 
tar Singh. Balkar Singh (P. W., 4) 
also heard the sound of a fire shot 
fn Pakistan territory when Ajit 
Singh (accused) said that Shingara 
Singh had also been killed. 


11. According to the prosecution 
to justify the killing of Hardip 
Singh and Kartar Singh, accused M. 
P. Singh, accused Shiv Narain and 
accused Harbhajan Singh with other 
officials of BSF, manipulated an en- 
counter story and got a false case 
registered at Police Station, Gharinda, 
on July 7, 1970 (Ex, P. P. O/1) on a 
“ruqa” having been sent by S.I. 
Shiv Narain (accused) falsely alleg- 
ing, inter alia, that on a secret in- 
formation having been received by 
Inspector M. P. Singh (accused) that 
some smugglers would bring some 
goods from Pakistan to India they 
conducted an ambush behind Burji 
(Border Pillar) No, 100 on the night 
intervening 6th and 7th July, 1970, 
and during the process in defence the 
Naka party fired which resulted in 
killing of two persons who were 


subsequently identified as Hardip 
Singh and Kartar Singh. 
12. The accused persons were 


charged under S. 364/120B, IPC for 
abducting Puran Singh. They were 
also charged under 5. 364/120B, IPC 
for abducting Shingara Singh, Har- 
dip Singh and Kartar Singh, They 
were further charged under S, 302/ 
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120B, IPC for causing the death of 
Kartar Singh and Hardip Singh. 
They were also charged under S. 109 
IPC for abetting the murder of 
Shingara Singh which offence was 
committed in consequence of the 
abetment, 


13. The prosecution examined 68 
witnesses, The accused denied the 
charges and the BSF accused sug- 
gested a motive for the prosecution 
by alleging animus against the D.S.P. 
Surjit Singh (PW 64). According to 
them Kartar Singh and Hardip Singh 
were killed as a result of an en- 
eal with smugglers on the bor- 

er, 


14. The Sessions Judge giving 
his reasons for not accepting the evi- 
dence of the eye-witnesses and 
other material evidence acquitted all 
the accused, The High Court on ap- 
peal confirmed the acquittal of two 
accused, namely, Pritam Singh and 
Mehar Singh, but convicted the ap- 
pellants as mentioned above. 


15. With regard to the charge 
under S. 302/120B, IPC the case will 
depend upon the evidence of Puran 
Singh (PW 8) and the extra-judicial 
confession by the aceused, Shiv 
Narain and Harbhajan Singh, before 
R. K. Kapur (PW 41). With regard 
to the charge under S. 364, IPC the 
prosecution rests upon Harnam Singh 
(PW 5) and also upon the evidence of 
Gurdial Singh (PW 10), Inspector 
Gurmukh Singh (PW 11) and Con- 
stable Amrik Singh (PW 46) with re- 
gard to the Roznamcha entry (Ex. 
P. P A). We may also note here 
that Puran Singh (PW 3) and Balkar 
Singh (PW 4) were the two eye- 
witnesses to the murder and Bal- 
kar Singh (PW 4) was disbcleved 
both by the Sessions Judge and the 
High Court. Harnam Singh (PW 5) is 
an eye-witness te abduction, We 
should also note that Gurdip Singh 
(PW 14) Atma Singh (PW 27) and 
Mohinder Singh (PW 28) who were 
witnesses with regard to the charge 
of abduction, ‘zere also disbelieved 
both by the Sessiòns Judge and the 
High Court. Harnam Singh (PW 5) 
who is the eye-witness to abduction 
was disbelieved by the Sessions Judge 
but partly believed by the High 
Court. 


A.LR. 


16. In the above state of the evi- 
dence Mr. Sharma appearing on be- 
half of the State rests his case on 
the evidence of Puran Singh (PW 3) 
and the extra-judicial confession 
made by the accused Shiv Narain 
and Harbhajan Singh before R, K. 
Kapur (PW 41) with regard to the 
murder charge under S, 302/120B, 
I. P. C. He also relies upon the 
Roznamcha and the recoveries, 


17. We will therefore first exa- 
mine the reasons given by the Ses- 
sions Judge for acquitting the accus- 
ed, After narrating the facts deposed 
to by Puran Singh (PW 3) the Ses- 
sions Judge held that “the story 
on the face of it appears to be 
false.” According to Puran Singh 
(PW 3) the accused took him away 
to Ajit Singh’s Haveli and then to 
the Indo-Pakistan border only with 
a view to ‘reeover the gold which 
he had earlier managed to steal 
away. The Sessions Judge took note 
of the fact that Puran Singh had 
told the accused that the gold was 
lying with his brother, Hardip 
Singh. It, was, therefore, inconceiv- 
able that this clue with regard to 
the gold would not be pursued by 
the accused and Hardip Singh would 
be left out and Puran Singh alone 
would be taken away. This witness 
even after he had seen the murder 
of his father, Shingara Singh, on 
July 6, 1970, stayed in Pakistan for 
about four months without disclos- 
ing this fact to anybody nor did he 
communicate about it to any of his 
relations, Although this witness said 
that he crossed from Pakistan to 
India only on November 6, 1970, 
after the murder, and was arrested 
and interrogated by S. L Jai Ram 
(PW 58) and was also prosecuted 
for crossing the border, there is no 
evidence from any police officer, nor 
even from S.I, Jai Ram (PW 58). No 
documentary evidence, which would 
have been available if his statement 


was true, was produced in the case. 
Apart from that, this witness stated 
that he was arrested by S. I. Jai 


Ram and he narrated the entire oc- 
currence to him. S. I. Jai Ram does 
not support him, On the other hand 
he had earlier stated before the com- 


mitting Magistrate that he did not 
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tell anything about the said mur- 
ders to S. I. Jai Ram. 

18. The Sessions Judge also noted 
several discrepancies in his evidence 
and finally came to the conclusion 
that he was not actually present at 
the time of the murders nor was he 
abducted by the accused as alleged. 

19. The High Court does not ap- 
pear to have closely considered the 
reasons given by the Sessions Judge 
for disbelieving the testimony of Pu- 
ran Singh, It is difficult to appreciate 
how the High Court can say that 
the statement of this witness “seems 
to be quite natural” in view of 
the infirmities pointed out by the 
Sessions Judge. After examining the 
entire discussion of the evidence of 
this witness by the High Court, we 
are not satisfied that the High 
Court was right in relying upon the 
testimony of this witness. It is point- 
ed out that the High Court was not 
correct in observing that “it is not 
disputed that he (Puran Singh) is be- 
ing tried for having come to Indian 
territory on November 6, 1970 and 
the moment he entered the Indian 
territory, he was taken into custody 
and his statement was recorded by 
the police.” On the other hand the 
Sessions Judge found just to the con- 
trary and there is no reference in 
the judgment of the High Court to 
the discussion by the Sessions Judge 
with regard to this aspect. 

20. We have next to see the rea- 
sons given by the Sessions Judge for 
disbelieving the testimony of Harnam 
Singh (PW 5). This witness gave evi- 


dence about the abduction of the 
three deceased from the Crystal 
Chowk, near V, J. Hospital, Amrit- 


sar. The witness is a near relation of 
the deceased and he admitted that 
when the three deceased were ab- 
ductd he suspected that the accused 
might inflict injuries on their per- 
son, Even so he did not go for po- 
lice assistance nor did he inform 
even Mangal Singh (PW 17), father 
of the deceased Kartar Singh, about 
the occurrence although the latter 
was residing with him in the same 
house, He also did not ask the rela- 
tions of the deceased to lodge any 
report with the police. Crystal Chowk 
is a busy commercial area where 
there are shops and some residential 


houses and the shops were open at 
the time of the incident. Even so 
this witness stated that there were 
no shops or bazar near’ the place of 
occurrence, This witness named five 
accused persons including two ab- 
sconders and stated that he knew 
them by names about one year prior 
to the occurrence. Since he had named 
accused Paramjit Singh and accused 
Satbir Singh in the committing 
court he was asked there to identify 
these two accused. He, however, 
wrongly pointed towards accused M. 
P. Singh as Paramjit Singh and ac-, 
cused Pritam Singh as Satbir Singh. 
Accused M. P. Singh was not even 
alleged to be present at Amritsar at 
the time of abduction. Although this 
witness stated that he informed 
Kabal Singh (PW 6) brother of Shin- 
gara Singh, Kabal Singh did not 
corroborate him on this point, 


21. Further, Harnam Singh (PW 5) 
states about abduction of the three 
deceased from Crystal Chowk, The 
High Court accepts his evidence as 
being corroborated by witnesses re- 
garding his presence at Amritsar 
with the three deceased persons. It 
is difficult to see how because his 
presence at Amritsar is proved the 
further fact about the abduction of 
the three deceased from Crystal 
Chowk is also established. There is 
no corroboration whatsoever of this 
part of the story. If the High Court 
has to look for corroboration of the 
evidence of Harnam Singh even 
about his presence at Amritsar, on 
its own reasoning, the principal part 
of the prosecution case about abduc~ 
tion depending upon his sole testi- 
mony cannot be held to be esta- 
blished. The High Court also seeks 
to find corroboration of this part of 
the case from Roznamcha of July 
6, 1970 (Ex, P. P. A) wherein a 
certain information from an undis- 
closed source was received at 2.00 
P.M. by Gurdial Singh (PW 10) to 
the effect “that there was . some 
fight. between some smugglers near 
Crystal Chowk or some legislator had 
been abducted.” This information is 
hearsay in absence of the informant. 
The name of the informant is not 
even disclosed. Apart from this, 
this Roznamcha does not corroborate 
Harnam Singh (PW 5) with regard 
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to his statement that the three de- 
ceased persons were abducted by the 
accused from Crystal Chowk. The 
High Court did not fail to observe 
that the reasons given by the witness 
for his belated examination by the 
police as “padding obviously at the 
instance of the police.” Even so, the 
High Court explained away the fact 
of Harnam Singh’s not reporting to 
the police in a very unusual way. 
The High Court observed firstly that 
it was natural for the witness not to 
be involved in the dispute of smug- 
glers and secondly that there was no 
use informing the police as no petty 
police officer would take action 
against the international smugglers. 
The High Court went on to record 
that “it appears in the present day 
administration that no petty police 
officer is likely to take responsibility 
in the matter of prosecuting inter- 
national smugglers without having the 
blessings of the highest police officer 
in the district and even above.” Wit- 


nesses, like Harnam Singh, were, 
therefore, according to the High 
Court “helpless.” We cannot com- 


mend this line of approach in a cri- 
minal case in order to find justifica- 
tion for conviction on shaky testi- 
mony by making a virtue of the in- 
alertness of the police administration. 
The witness cannot be relied upon 
by resort to a kind of special plead- 
ing in his aid. We find that the High 
Court has not given any cogent rea- 
son for taking a different view with 


regard to the appreciation of evi- 
dence of this witness by the Ses- 
sions Judge. 

22. About recovery of fire-arms 


and gold at the instance of some of 
the accused, the case rested on the 
evidence of the police officers alone. 
The other search witnesses were de- 
clared hostile on account of their not 
supporting the prosecution. The Ses- 
sions Judge did not feel it safe to 
act upon the testimony of police wit- 
nesses including Inspector Bachan 
Singh (PW 68) in the matter of dis- 


closure statement as well as of reco-. 


very of the fire-arms and of gold in 
absence of corroboration by indepen- 
dent witnesses, The High Court 
held that there was no reason to dis- 
believe the police witnesses. But when 
both the Sessions Judge and the 


ALR. 


High Court seem to be in agreement 
in finding that there was “padding” 
by the police in respect of evidence 
produced in the case, it could not be 
said that the Sessions Judge was so 
grievously in error that a contrary 
appreciation of the evidence was 
compelling under the circumstances, 


23. There is also the evidence with 
regard to extra judicial confessions 
said to have been made by the ac- 
cused Shiv Narain and Harbhajan 
Singh before R, K. Kapur (PW 41), 
the Commandent of the Border Secu- 
rity Force, The Sessions Judge has 
considered that evidence as inadmis- 
a under S. 24 of the Evidence 

ct, 


24. The High Court, differing from 
the opinion of the Sessions Judge, 
held the extra-judicial confession as 
admissible in evidence since, accord- 
ing to the High Court, “it cannot be 
held that he (Kapur) gave any 
threat, inducement or promise to the 
accused.” The High Court observed: 

“When this (warning) was conveyed 
to the accused by Shri Handa D. S.P., 
the accused still stuck to the encoun- 
ter versions and made their state- 
ments in writing supporting the en- 
counter version. The said threat of 
Shri Kapur P. W. did not work and 
the accused stuck to their old story... 
Tt was on 19th July, 1970 that Shiv 
Narain and Harbhajan Singh were 
questioned separately when he told 
them that they should come out with 
the truth otherwise they would 
themselves be responsible for their 
actions and if they had done any- 
thing wrong, they would go to jail. 
Instead of giving them any promise 
or help, he in fact told them that if 
they were in the wrong, they would 
go to jail From the statement 
of this witness, which I have gone 
through minutely, it is difficult to 
hold that he gave any inducement, 
threat or promise to the accused per- 
sons and that the accused per- 
sons made the confessions in pur- 
suance thereof.” 


25. S. 24 of the Indian Evidence 
Act provides that a confession made 
by an accused person is irrelevant in 
a criminal proceeding, if the making 
of the confession appears to the 
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court to have been caused by any 
inducement, threat or promise, having 
reference to the charge against the 
accused person, proceeding from a 
person in authority and sufficient, in 
the opinion of the court, to give the 
accused person grounds, which would 
appear to him reasonable, for sup- 
posing that by making it he would 
gain any advantage or avoid any 
evil of a temporal nature in refer- 
ence to the proceedings against him. 


26. Indeed, Mr, Kapur was a per- 
son in authority being the Comman- 
dant of the rank of a Senior Superin- 
tendent of Police and the confessing 
accused were his subordinates, Apart 
from this, it appears from his evi- 
dence that the oral confessional 
statements were not readily forth- 
coming from the accused persons but 
they had to be interrogated on seve- 
ral occasions, He further advised 
D.S.P. Handa to interrogate them 
“with a warning that they should 
state the truth otherwise they would 
not be supported by me.” Mr. Kapur 
further admitted in his cross-exami- 
nation that he “did tell Mr. Handa 
on telephone on 10-7-1970 that he 
should give a warning to Border Se- 
curity Force people to come out with 
truth otherwise they themselves 
would be responsible for their ac- 
tions”, Mr. Kapur also himself “en- 
quired from M, P. Singh and Shiv 
Narain accused about the matter on 
19th July, 1970 telling them that now 
that the case has been registered 
they should state the truth.” 

27. In deciding whether a parti- 
leular confession attracts the frown 
of S. 24 of the Evidence Act, the 
question has to be considered from 
ithe point of view of the confessing 
accused as to how the inducement, 
threat or promise proceeding from a 
person in authority would operate in 
his mind. 

28. It is true that Mr. Kapur, in 
his evidence, denied having held out 
to the accused any inducement, 
threat or promise, We, however, find 
that on July 17, 1970, the police gave 
a go-by to the encounter story and 
the present case was registered 
against the accused. Two days after, 
on July 19, 1970. Mr. Kapur having 
already failed to get any confessional 
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statement from the accused through 
other agency, took upon himself to 
question accused Shiv Narain and 
Harbhajan Singh separately and this 
time he succeeded in securing con- 
fessional statements. When the two 
accused were questioned separately 
after several abortive attempts to se- 
cure confessions, can it be said that 
thefe was no inducement, threat or 
promise of some kind proceeding 
from Mr. Kapur to have made any 
impact on their minds resulting in 
the confessions? Mr. Kapur having 
stated to the accused on July 19, 
1970, that “now that the case has 
been registered they should state the 
truth”, it is difficult to hold that by 
this statement he would not generate 
in the minds of the accused some 
hope and assurance that if they told 


the “truth” they would receive his 
“support” which he had earlier con- 
veyed to them through D. S, P. 


Handa, It is true that in the course 
of cross-examination Mr. Kapur 
stated that he had told the accused 


that if they had done anything 
wrong they would go to jail. But 
having regard to the effect of the 
totality of the evidence of this wit- 


ness, We are unable to hold that the 
confessions made by the accused be- 
fore Mr. Kapur on July 19, 1970, 
were free from the taint of infirmity 
within the mischief of S, 24 of the 
Evidence Act. We are, therefore, 
clearly of opinion that the extra- 
judicial confessions by the two ac- 
cused, Shiv Narain and Harbhajan 
Singh, have to be completely exclud- 
ed from consideration being hit by 
S. 24 of the Evidence Act. 

29. Similarly not much can be 
made of abscondence of certain ac- 
cused when other material evidence 
connecting the accused with the 
erime has failed in this case. 


30. A serious infirmity in the | 
judgement of the High Court is that 
it has not at all considered the rea- 
sons given by the Sessions Judge 
for acquitting the accused, The High 
Court has given its own reasons for 
convicting the appellants but that is 
not enough in an appeal against ac- 
quittal. 

31. As a practical proposition, in 
an appeal against acquittal, it is al- 
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ways necessary that the reasons given 
by the trial Court for recording an 
acquittal should be examined by the 
High Court, If the conclusions of 
the trial Court are not based upon 
any evidence or they are such as no 
reasonable body of men, properly in- 


structed in law, cam reach, on the 
evidence, or they are so palpably 
wrong as to shack the sense of jus- 


tice, the High Court will be justified 
in taking a contrary view by giving 
its own reasons. It is not enough that 
it is just possible for the High Court 
to take a contrary view. While in- 
terfering with acquittal the judg- 
ment of the High Court should de- 
monstrate clearly the unworthiness of 
the conclusions of the trial Court 
having regard to all the relevant evi- 
dence in record. We are unable to 
say in these appeals that the High 
Court has followed these salutary 
Principles in dealing with an appeal 
against acquittal. 





32. We may also observe that the 
High Court need not have mention- 
ed the fact that the Sessions Judge 
was “suspended on account of cor- 
ruption charges.” If we may say so, 
it was absolutely unnecessary to re- 
fer to this in disposing of the ap- 
peal. 


33. We are clearly of opinion that 
this was not a fit case where the 
High Court should have interfered 
with the acquittal of any of the ap- 
pellants. The appeals are allowed, The 
judgment and order of the High 
Court are set aside and the appel- 


lants are acquitted of all the char- 
ges. The appellants, Satbir Singh, 
Paramjit Singh, Harbhajan Singh, 


Shiv Narain and M. P, Singh shall be 
released from detention forthwith. 
The remaining appellants, Ajit 
Singh, Darshan Singh, Arjan Singh, 
Baghal Singh, Tara Singh, Dial 
Singh, Bachan Singh and Malook 
Singh, who have been on bail shall 
be discharged from their bail bonds. 


Appeals allowed. 
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V. R. KRISHNA IYER AND 
A. C, GUPTA, JJ, 


Union of India and another, Ap- 


pellants v. Vijay Chand Jain, Res- 
pondent, 
Civil Appeal No, 2081 of 1968, 


D/- 9-2-1977. 


____Foreign Exchange. Regulation Act 
(1947), Sections 23 (1-B), 23 (1) (a) 
and 4(1) — Confiscation — Term “in 
respect of” in Section 23 (1-B) — 
Meaning of. C. W, No, 112 of 1966, 
D/-. 30-3-1967 (Delhi), Reversed, 

The Indian currency constituting 
the sale proceeds of foreign exchange 
seized from a person is currency in 
respect of which the contravention 
has taken place and can be confis- 
cated. C.W. No. 112 of 1966, D/- 
30-3-1967 (Delhi), Reversed, (Para 4) 


It seems that in the context of 
Section 23 (1-B) “in respect of” has 
been used in the sense of being “con- 
nected with”, and there is no diffi- 
culty in holding that the currency: in 


respect of which there has been 
contravention covers the sale pro- 
ceeds of foreign currency, sale of 


which is prohibited under Section 4 
(1). The intention of the legislature 
is clear from the explanation to sub- 
section (1-B) of See, 23 which pro- 
vides that “for the purposes of the 
sub-section property in respect of 
which contravention has taken place 
shall include deposits in a bank, 
where such property is converted 
into such deposits.” If for this sub- 
section any property in respect of 
which a contravention has taken 
place includes deposits - into which 
the property may be converted and 
can be reached even where the de- 
posits are in a bank, it is not rea- 
sonable to think that the sale pro- 
ceeds in Indian currency of any 
foreign exchange would be outside 
the scope of Section 23 (1-B) and 





therefore not liable to be confiscat- 
ed. (Para 4) 
*(Civil Writ No. 112 of 1966, D/- 


30-3-] 967—(Dethi)). 
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Cases Referred: 

AIR 1960 SC 695 = 
926 

(1946) 174 LT 133 = 
159 


Chronological Paras 
(1960) 2 me 


(1946) 1 All 


Mr, G. L. Sanghi, Sr, Advocate, 
(Mr. Girish Chandra, Advocate with 
him), for Appellants; Mr. Y. 5. 
Chitaley, Sr. Advocate, (Mr. Ashok 
Grover, Advocate with him), for Res- 
pondents. 


Judgment of the Court was de- 
livered by 

GUPTA. J:— This appeal on 
certificate of fitness turns on the 
meaning of the words “in respect of” 
occurring in Section 23 (1B) of the 
Foreign Exchange Regulation Act, 
1947, For a proper appreciation of 
the question ıt is necessary to refer 
to two other sections of the Act, 
Section 4(1) and Section 23 (1) (a), 
before we turn to Section 23 (1B). 

2. Section 4 (1) lays down: 

“Except with the previous gene- 
ral or special permission of the 
Reserve Bank, no person other than 
an authorised dealer shall in India 
and no person resident in India 
other than an authorised dealer 
shall outside India, buy or otherwise 
acquire or borrow from, or sell or 
otherwise transfer or lend to, or ex- 
change with, any person not being 
an authorised dealer, any foreign ex- 
change,” 

Section 23 (1) (a) provides: 

“If any person contravenes the 
provisions of Section 4,. Section 5, 
Section 9, Section 10, sub-section (2) 
of Section 12, Section 17, Section 18A 
or Section 18B or any rule, direction 
or order made thereunder, he shall— 


(a) be liable to such penalty not 
exceeding three times the value of 
the foreign exchange in respect of 
which the contravention has taken 
place, or five thousand rupees which- 
ever is more, as may be adjudged 
by the Director of Enforcement in 
the manner a provided, or 

(b) x 
The part of “Section 23 (1B) material 
for the present purpose reads: 

“Any Court trying a contraven- 
tion under sub-section (1) or sub- 
section (1A) and the authority adjudg- 
ing any contravention under clause 
(a) of sub-section (1) may, if it 
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thinks fit, and in addition to any 
sentence or penalty which it may im- 
pose for such contravention, direct 
that any currency, security, gold or 
silver, or goods or any other money 
or property, in respect of which the 
contravention has taken place, shall 
be confiscated to the Central Gov- 
ernment.. 

There is an explanation to this sub- 
section which says: 

“Explanation.— For the purposes 
of this sub-section, property in res- 
contravention has 
taken place shall include deposits in 
a bank, where the said property is 
converted into such deposits.” 

3. These are the facts on 
which the question of construction of 
Section 23 (1B) arises, On the morn- 
ing of January 28, 1966 the respon- 
dent who resides and carries on busi- 
ness in Delhi arrived at Palam Air- 
port by LAC, Flight No 181, A cus- 
te ‘ms officer recovered from his pos- 
session Indian currency amounting to 
Rs, 78,481/- which sum, the respon- 
dent admitted, was the sale proceeds 
of the foreign currency entrusted to 
him for sale by someone else On 
February 14, 1966 the second appel- 
lant, Director, Enforcement Directo- 
rate, Ministry of Finance, asked the 
respondent to show cause why the 
Indian currency recovered from his 
possession, which admittedly was the 


sale proceeds of foreign currency, 
should not be confiscated, The 
second appellant was the authority 


adjudging under Section 23 (1) (a) 
an alleged contravention of the pro- 
visions of Section 4. On October 14, 
1966 the second appellant held on 
the evidence before him that the 
respondent was guilty of contraven- 
ing the provision: cf Section 4 (1) 
and imposed a tensity of Rupees 
50,000/- under Section 23 (1) (a). He 
further directed the sum of Rupees 
78,481/- seized from the respondent 
to be confiscated under Section 23 
(1-B). The respondent moved the 
High Court of Delhi under Article 
226 of the Constitution seeking an 
appropriate writ quashing the order 
of confiscation, The High Court view- 
ed the matter as follows: 

“What has happened is that 
foreign currency had been sold for 
Indian currency. In other words, a 
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contravention under Section’ 23 (1) 
(a) had taken place in respect of 
some foreign currency and not in 
respect of the Indian currency seiz- 
ed.” 


Accordingly, the High Court held 
that the Director of Enforcement 
“had no competence to order the 
confiscation of the Indian currency 
in question” and quashed the im- 
pugned order. 


4, The contravention alleged 
is of Section 4(1) which prohibits, 
inter alia, sale of any foreign ex- 
change. Foreign exchange as defined 
jn Section 2(d) means foreign cur- 
rency, Under Section 23 (1B) any 
currency, security, gold or silver, or 
goods or any other money or pro- 
perty “in respect of which” the con- 
travention has taken place is liable 
to be confiscated to the Central 
Government, The currency confis« 
cated in this case was Indian cur- 
rency, The question is whether the 
Indian currency. constituting the sale 
proceeds of foreign exchange seized 
from the respondent was currency in 
respect of which the contravention 
had taken place. The words “in res- 
pec: of” admit of a wide connotation: 
Lord Geene M. R, in Cunard’s Trus- 
tees v, Inland Revenue Commis- 
sioners, (1946) 174 LT 133 calls them 
colourless words, This Court in S. S. 
Light Railway Co, Ltd. v. Upper 
Doab Sugar Mills Ltd., (1960) 2 SCR 
926 = (AIR 1960 SC 695) construing 
these words in Section 3 (14) of the 
Indian Railways Act, 1890 has held 
that they are very wide. It seems to 
us that in the context of Section 23 
(1B) ‘in respect of’ has been used in 
the sense of being ‘connected with’, 
and we have no difficulty in holding 
that the currency in respect of 
which there has been contravention 
covers the sale proceeds of foreign 
currency, sale of which is prohibited 
under Section 4 (1). The intention of 
the legislature is clear from the ex- 
planation to sub-section (1B) of Sec- 
tion 23 which provides that “for the 
purposes of the sub-section property 
in respect of which contravention has 
taken place shall include deposits in 
a bank, where such property is con- 
verted into such deposits.” If for this 
sub-section any property in respect 
of which a contravention has taken 
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place includes deposits into which 
the property may be converted and 
can be reached even where the de- 
posits are in a bank, it is not rea- 
sonable to think that the sale pro- 
ceeds in Indian currency of any 
foreign exchange would be outside 
the scope of Section 23 (1B) and 
therefore not liable to be confiscated. 
In our pinion the High Court was 
wrong in quashing the order of con- 


fiscation which we consider valid 
and lawful, 
5. The appeal is accordingly 


allowed with costs. 
Appeal allowed. 
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- P, K. GOSWAMI AND 
P. 5. KATLASAM, JJ, 

Ashok Kumar, Appellant v. The State 
(Delhi Administration), Respondent, 

Criminal Appeal No. 246 of 1976, D/- 
7-3-1977. 

Criminal P, C. (1898), Section 288 — 
Evidence Act (1872), Section 145 — Evi- 
dence recorded in committing court — 
Transfer to record of Sessions Court — 
Section 145 Evidence Act substantially 
complied with — Held, it was substantive 
evidence and was admissible, 

Section 288, Criminal Procedure Code, 
which provides for transfer of evidence 
recorded in the committing court under 
certain circumstances, is subject, inter 
alia, to the provisions of Section 145 of 
the Evidence Act, i 

(Para 12) 

Held, in the circumstances of the 
case after drawing the attention of the 
two witnesses to their contradictory state- 
ments recorded by the police with regard 
to their having seen the assault which 
they denied, the entire respective state- 
ments recorded by the committing Magis- 
trate in Hindi were read out to the wit- 
nesses who did not deny to have made the 
same but only explained that they had 
deposed in that manner under threat and 
pressure from the police. Under the 
circumstances there is no legal infirmity 
about the transfer of the deposition of the 
two witnesses to the record-of the Ses- 
sions Court under Section 288, Criminal 
P. C. and it was a legitimate use of dis- 
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cretion by the Sessions Judge in adopting 
this course. Their evidence recorded in 
the committing court is substantive evi- 
dence in this case and is clearly admis- 
sible. (Paras 11, 12) 

Mr. R. L, Kohli and Mr, R, C. Kohli 
Advocates, for Appellant; Mr. G, L. Sanghi 
Sr. Advocate (M. N. Shroff Advocate 
with him), for Respondent, 


. The Judgment of the 
delivered by 
GOSWAMI, J. This appeal by 
special leave is directed against the judg- 
ment of the Delhi High Court confirming 
the conviction of the Appellant under 
Section 302/34, Indian Penal Code, and 
sentence of imprisonment for life, 


2. Ashok Kumar aged about 17 
years and his younger brother, Vijay 
Kumar, below the age of 16 years were 
charge-sheeted for an offence under Sec. 
302/34, Indian Penal Code for causing the 
death of Rajinder Kumar aged about 23 
years. Vijay Kumar wag sent for trial 
under the Children Act, 1960, and is not, 
therefore, before us. . 

3. In June, 1971, Jai Bhagwan, 
father of the accused, had complained to 
the police against the deceased, Rajinder 
Kumar, alleging that he had kidnapped 
his daughter, Saroj Kumari, It is said 
that Saroj Kumari was recovered from 
the company of Rajinder Kumar at 
Ahmedabad and Rajinder Kumar was 
charged for offences under Sections 366 
and 376, Indian Penal Code, and the case 
was pending on the date of occurrence. 

4, The prosecution case is that on 
May 22, 1973, Hukam Chand (P. W. 1), 
father of the deceased, Rajinder Kumar, 
was coming back from the Fountain in 
Chandni Chowk on H. C. Road and took 
a turn towards right leading to Mor Sarai 
when he saw the accused, Ashok Kumar, 
and his brother, Vijay Kumar having sur- 
rounded his son Rajinder Kumar. He also 
saw that Ashok Kumar caught hold of 
the hand of Rajinder Kumar while his 
younger brother stood behind him in front 
of the gate of Mor Sarai. Having seen 
this he walked quickly and when he was 
at a distance of four or five paces from 
them he heard Ashok Kumar and his bro- 
ther, Vijay Kumar, telling Rajinder 
Kumar that they would avenge the kid- 
napping of their sister no matter whether 
the court might punish him or not. Hukum 
Chand then saw both the brothers taking 
out their knives, Accused Ashok Kumar 
struck a blow on the left cheek of Rajin- 
der Kumar, Vijay Kumar struck one blow 


Court was 
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on Rajinder Kumar which was warded off 
by him as a result of which his right fore- 
arm was struck by the knife on the back 
of his palm, Rajinder Kumar tried to 
tun away but was pursued by the two 
brothers and was overpowered. They then 
gave several blows on the back of his 
waist, on left abdomen and on the right 
thigh, As a result of these blows Rajin- 
der Kumar fell down on the footpath on 
the side. of the quarters of Mor Sarai. 
Accused Ashok Kumar ran away towards 
the station along with his brother. Hukum 
Chand sent for a taxi and took Rajinder 
Kumar in it to the Irwin Hospital where 
he was examined by Dr, U. Kaul (P. W. 
12) who found the following injuries on 
his person: 

1. Stab wound 4” X 2” left inter 
scapular region with surrounding surgical 
emphysema, 

2. Stab left lumber region 2” X 2”, 

3. Stab left thigh 2” X 1”. 

4, Stab left cheek 2” x 2”, 


5. Stab left hand 4” X 1” on the 
dorsum, 
Constable, Vijay Kumar, (P. W. 7) who 


was on duty at the Irwin Hospital in- 
formed the Police Station, Kotwali, about 
the admission of Rajinder Kumar in the 
Hospital. Constable, Ram Saran (P. W. 14) 
made an entry in the daily diary about 
the report received from the Irwin Hos- 
pital, He sent a copy of this report to 
S. 1. Diwan Singh (P. W. 20) who pro- 
ceeded to the Hospital, When P, W. 20 
arrived Rajinder Kumar was not in a 
position to make a statement and he re- 
corded the statement of Hukum Chand 
(Ex, P, W. 1/A) at about 8.40 P. M. which 
is the first information report registered 
under Section 307/34, Indian Penal Code. 
According to the Doctor the punctured in- 
jury at the left inter scapular region was 
sufficient to cause his death in the ordi- 
mary course of nature. On the death of 
Rajinder Kumar at 11.35 P, M., the same 
night, the section under which the case 
was registered was altered to Section 302, 
Indian Penal Code and investigation pro- 
ceeded accordingly. Names of Ashok 
Kumar and Vijay Kumar appeared in the 
first information report, as the assailants. 
The first informtion report also disclosed 
that there was another person, Mohar 
Singh (P. W, 2) with Hukum Chand. The 
accused, Ashok Kumar, was arrested on 
May 25, 1973, near Jat Dharamshala in 
Jamuna Bazar. It is said that on the fol- 
lowing day Ashok Kumar made a state- 
ment before Inspector Sardar Singh, Sta- 
tion House Officer, P. S. Kotwali, Delhi 
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(P. W, 21) in pursuance of which on May 
28, 1973, a blood-stained knife (Ex, P-7) 
was recovered, Evidence was also led by 
the prosecution to prove recovery of a 
shirt and pantaloong having stains of blood 
` although these had already been washed 
from the person of the accused, Ashok 
Kumar, when he was arrested on May 25, 
1973. The serological report showed the 
origin of these stains as human blood, At 
the trial not only Hukum Chand gave 
evidence as an eye-witness, but Mohar 
Singh (P. W. 2), Rajinder Kumar Jain 
(P. W. 3) and Puran Singh (P, W, 4) were 
also produced as eye-witnesses, While 
P. W. 1, Hukam Chand, continued to tell 
his melancholy story, P. Ws, 3 and 4 did 
not support the prosecution and were ac- 
cordingly declared hostile, It was shown 
in the course: of their cross-examination 
that they had earlier during the investi- 
gation made statements as eye-witnesses 
to the occurrence, The statements of 
P. Ws. 3 and 4 which were recorded in 
the committing court were transferred to 
the record during the trial under Section 
288, Criminal Procedure Code, In the 
committing court these witnesses had 
stated that they had seen the accused as- 
saulting the deceased with a knife, P. W. 
2, Mohar Singh, was not examined before 
the committing court. 


5. The accused denied the charge 
and stated that he was arrested by the 
police in Agra on May 24, 1973, and not 
on the following day at Jat Dharamshala 
as alleged by the prosecution. After 
examining the evidence of the defence 
witnesses as well as the station diary en- 
tries about the departure of the Head 
Constable, Manohar Lal and Constable 
Balbir Singh, to outside districts the 
Sessions Judge held that it was “not at all 
improbable” that the two policemen ac- 
companied by Jai Bhagwan went to Agra 
and brought the accused from there, The 
Sessions Judge also did not rely upon the 
disclosure statement made by the accus- 
ed and also ignored the recovery of the 
knife as being in pursuance of that dis- 
closure statement, The Sessions Judge ob- 
served that it wag very unusual in a mur- 
der case that recovery of the offending 
weapon was so belated. 


6. The trial court convicted the 
accused on the testimony of Hukam Chand 
(P. W. 1) and accepted the evidence of 
P, Ws. 3 and 4 recorded in the commiting 
court, Referring to P. Ws, 3 and 4, the 
trial court observed as follows:— 

“I treat the evidence of P. W, 3 Ra- 
jinder Kumar Jain and P, W. 4 Puran as 
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substantive evidence under Section 288, 
Criminal Procedure Code, I find abun- 


dant corroboration thereof in the testi- 
mony of P. W. 1 Hukam Chand, This 
evidence treated as substantive evidence 
under Section 288, Criminal Procedure 
Code taken into consideration with the 
testimony of P. W, 1 Hukam Chand pro~ 
vides a complete picture by ocular evi- 
dence of what “happened to the victim: 
Rajinder Kumar on that fateful evening 
at the hands of Ashok accused and his 
brother Vijay. I accept this part of the 
testimony”. 


With regard to the evidence of P. W, I 
the trial court observed as follows:— 


“In the- case before me Hukam Chand 
is a father of the deceased, He admits 
the enmity on the part of the accused 
towards the deceased, He mentioned the 
name of the accused in the F. I. R. and 
gave complete sequence.of events, He did 
not lose any time. He had no time to 
manufacture things so as to be incorporat~ 
ed in the report. This is a strong circum~ 
stance.in favour of the prosecution in this 
case.” 

7. The High Court, as stated ear- 
lier, confirmed the conviction by accept- 
ing the testimony of Hukam Chand as 
well as the statements made by P, Ws. 3 
and 4 before the committing court in 
which they had clearly supported the pro~ 
secution case, 


8. Since the accused had oppor- 
tunity to cross-examine the P, Ws. 3 and 
4 in the committing court the fact that 
he had not actually cross-examined these 
witnesses is of no consequence, Apart 
from that during the Sessions trial their 
explanation was that they had made the 
statement before the committing court 
under the threat of the police. This ex- 
planation had been rejected by both the 
courts. 


9. Mr, Kohli submits that P, Ws, 
3 and 4 were not mentioned in the first 
information report although P, W. 1 men- 
tioned, therein, at three places about the 
presence of Mohar Singh (P. W. 2) who 
was not even examined before the com- 
mitting court, Since P. W. 2 denied hav- 
ing seen the occurrence, his evidence is 
of no assistance and the fact that he was 
contradicted by his previous statement 
made before the police only dubs him as 
an unreliable witness, 


10. So far as P, Ws, 3 and 4 are 
concerned, we do not see much force in 
the contention that their names were not 
mentioned in the first information report, 
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It is possible that even if they had seen 
the occurrence from some other point, 
P, W. 1 hastening away to the Hospital 
might not have noticed them. Besides, 
when S. I, Diwan Singh (P. W, 20) went 
to the place of occurrence with P, W. 1 
(Hukam Chand) at about 9.45 P. M. the 
same night he found a large crowd there, 
P. W., 20 stated that he recorded at that 
time the statements of Mohar Singh 
(P. W. 2), Rajinder Kumar Jain (P. W. 3) 
and Puran Singh (P. W. 4), The omis- 
sion of the names of P. Ws, 3 and 4 in the 
first information report lodged at 8.45 
P. M. cannot, therefore, be of much sig- 
nificance to reject their testimony on that 
score, 


1L Next, Mr. Kohli submits that 
the statements of P. Ws. 3 and 4 recorded 
in the committing court and transferred 
under Section 288, Criminal Procedure 
Code, is inadmissible and should not be 
acted upon, since no specific portion of 
their contradictory statements had been 
put to them in the course of their cross- 
examination by the public prosecutor, 
We find that after drawing the attention 
of these two witnesses to their contradic- 
tory statements recorded by the police 
with regard to their having seen the as- 
sault which they denied, the entire res- 
pective statements recorded by the com- 
mitting magistrate in Hindi were read out 
to the witnesses who did not deny to have 
made the same but only explained that 
they had deposed in that manner under 
threat and pressure from the police. 


12. ° Section 288, Criminal Proce- 
dure Code, which provides for transfer of 
evidence recorded in the committing court 
under certain circumstances, is subject, 
inter alia, to the provisions of Section 145 
of the Evidence Act, and the provisions 
of the latter section have been substan« 
tially complied with in this case, Under 
the circumstances there ig no legal infir- 
mity about the transfer of the deposition 
of the two witnesses to the record of the 
Sessions Court under Sec, 288, Criminal 
Procedure Code, and it was a legitimate 
use of discretion by the Sessions Judge in 
adopting this course, Their evidence re« 
corded in the committing court is substan-~ 
tive evidence in this case and is clearly 
admissible. 

13. Rajinder Kumar Jain (P. W. 3) 
had written an inland letter which the 
Inspector-General of Police received on 
January 18, 1974, complaining about the 
police torture in threatening him to give 

“evidence in the court, He wag examined 
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before the Sessions Judge on January 19, 
1974, when he, for the first time, denied 
in court to have seen the occurrence, He 
had been examined in the committing 
court on November 21, 1973, about six 
months after the occurrence when he had 
made no complaint about police torture 
and gave evidence as an eye-witness to 
the occurrence. The trial court was, 
therefore, perfectly justified in not ac- 
cepting the belated explanation of P, Ws. 
3 and 4 about police threat under which 
alone they stated that they had supported 
the prosecution case, 


14. Although the High Court was 
not prepared to accept the defence case 
about the arrest of the accused in Agra, 
it is not necessary to pursue the matter 
further. It is also not necessary to deal 
with the recovery of the knife and the 
bloodstained clothes about which the High 
Court was not prepared to accept the 
reasons given by the Sessions Judge for 
discarding that evidence, We agree with 
the Sessions Judge that it was unusual for 
the police to delay recovery of the blood- 
stained knife in a murder case, But since 
the two courts have relied upon the evi- 
dence of the three eye-witnesses, it is 
not necessary to consider whether the 
High Court was right in differing from 
the views of the trial court in the matter 
of the recovery of the knife and the. 
clothes, 


15. After having perused the 
entire evindence, we see no reason te 
interfere with the conviction in this case, 
In the result the appeal is dismissed, 

Appeal dismissed, 


hes i 
ta 
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Ordinarily, the Supreme Court does not 
interfere with the concurrent findings of 
fact arrived at by the Courts below, but 
in the instant case the Sessions Judge as 
also the High Court have completely 
overlooked some striking facts and glaring 
defects appearing in the prosecution evi- 
dence which have vitiated the findings of 
fact. Furthermore, the Sessions Judge 
dismissed the plea of consent of the pro- 
secutrix for sexual intercourse on the 
ground that it was not pleaded by the ac- 
cused, completely losing sight of the fact 
that in a criminal case the accused was 
not bound by his pleading and it was open 
to the accused to prove his defence even 
from the admissions made by the prosecu- 
tion witnesses or the circumstances prov- 
ed in the case, The High Court also has 
not considered this aspect at all, Such a 
wrong approach therefore, by both the 
Courts below has resulted in a serious 
miscarriage of justice to the accused call- 
ing for our interference in these appeals. 


(Para 2) 


Held on a consideration of the entire 
evidence in this case that the appellants 
had no doubt committed sexual inter- 
course with the prosecutrix but such an 
intercourse was done with the tacit con- 
sent of the prosecutrix and the conni- 
vance of her husband. There was, no 
material at all to prove the allegation of 
rape, the medical evidence did not sup- 
port it, the circumstances proved in the 
case militated against the case of such a 
theory and the conduct of P, Ws. 1 and 
2 itself was inconsistent with the allega- 
tion of rape, Both the Courts below, 
while appreciating the evidence have com- 
pletely overlooked the telling circumstan- 
ces and the glaring errors found in the 
prosecution case which have necessitated 
its rejection in toto. The Courts below 
appear to have presumed that the allega- 
tion of rape was true without there being 
sufficient evidence and without even 
examining the possibility of consent 
which was not only present in this case 
but almost proved and probabilised by 
the circumstances which appear from the 
prosecution evidence itself. The Courts 
below have made an absolutely wrong 
approach to this case, have failed to con- 
sider the striking circumstances which 
demolish the prosecution case and have 
committed gross error of procedure in 
not examining the possibility of consent 
merely on the ground that the same was 
not pleaded by the accused, Such an ap- 


proach, therefore, clearly vitiates the 
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judgments of the Courts below, (Appel- 
lants acquitted), (Para 22) 


(B) Evidence Act (1872), Section 45 — 
Medical expert — Evidence of doctor 
opon time of occurrence of rape — Value 
of, 

It is well settled that the medical juris- 
prudence is not an exact science and it is 
indeed difficult for any Doctor to say with 
precision and exactitude as to when a par- 
ticular injury was caused and in the in- 
stant case as to the exact time when the 
appellants may have had sexual inter- 
course with the prosecutrix. The Doctor 
who has examined the victims is in a best 
position to depose about the medico-legal 
aspects of the offence committed on the 
victim, Thus, where there was a discre- 
pancy of some hours between the opinion 
of the doctor and the version of the pro~- 
secution about the time of commission of 
rape, it was futile for the Courts to make 
a detailed research on the point and the 
opinion of the doctor should not have 
been disbelieved on that ground alone. 


(Para 5) 
(C) Penal Code (1860), Section 376 — 
Rape — Evidence and proof — Prosecu- 


trix, a grown up and experienced preg- 
nant lady — Allegation that three accus- 
ed had forcible and voilent sexual inter- 
course with her one after the other in 
quick succession resulting in her abortion 
4 or 5 dayg thereafter —- Absence of any 
injury on any of the accused or on prose- 
cutrix except some bleeding from vagina 
— Inference of consent of prosecutrix if 
can be drawn, x 

The opinion of the doctors examined in 
this case was that if three persons had for- 
cible intercourse with a pregnant woman 
one after the other the abortion which 
occurs would be immediate due to shock 
and not after some days as alleged by the 
prosecution. The doctors also stated that 
there were absolutely no signs of abortion 
and blood found in the vagina may be 
due to either local injuries or occurrence 
of bleeding at the usual interval in preg- 
nant ladies right upto sixth month. The 
opinions of medica] experts also show 
that it is very difficult for any person to 
rape single-handed a grown up and an 
experienced woman without meeting 
stiffest possible resistance from her, 

Held that the absence of any injuries 
either on the accused or the prosecutrix 
clearly showed that she did not put up 
any resistance to the alleged rape com- 
mitted by the accused, The only irres- 
sistible inference therefrom was that she, 
was a consenting party and that was re- 
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inforced by other circumstances in the 
case, (Paras 6 to 8) 
Cases Referred: Chronological Paras 
AIR 1957 SC 589 = 1957 SCR 854 = 1957 

Cri LJ 889 5 

AIR 1954 SC 28 = 1954 Cri LJ 257 5 

Mr. A. N, Mulla, Sr. Advocate (Mr. 
Vinoo Bhagat, Advocate with him), for 
Appellants in both Appeals; Mr. M. K. 
Ramamurthi, Sr. Advocate (Mr. R. K. 
Mohta, Advocate with him), for Respon- 
dent, 

The Judgment 
delivered by 

FAZAL ALI, J..— In these appeals by 
special leave the appellant Pratap Misra 
(hereinafter referred to as ‘A-1’) in Crimi- 
nal Appeal No, 564 of 1976 and appellant 
Suresh Chandra Sahu referred to as ‘A-2’ 
and Khitish Chandra Paltasingh referred 
to as ‘A-3’ in Criminal Appeal No, 565 of 
1976 have been convicted under S. 452, 
I, P, C. and sentenced to rigorous impri- 
sonment for one year, under S, 376, I. P. C. 
and sentenced to rigorous imprisonment 
for five years, under S, 342 I. P. C. to 
rigorous imprisonment for two months, 
and under S, 313 I. P, C. to rigorous im- 
prisonment for three years, Suresh 
Chandra Sahu A-2 was also convicted 
under S, 325 J, P. C. and sentenced to 
rigorous imprisonment for one year, The 
learned Sessions Judge directed the sen- 
tences to run concurrently. The appel- 
lants filed appeals against their convic- 
tions and sentences to the High Court of 
Orissa which affirmed the judgment of the 
Sessions Judge and upheld the convic- 
tions as also the sentences passed against 
each of the appellants, The appellants 
then moved the High Court for a certifi~ 
cate of fitness for leave to appeal to this 
Court, which having been refused they 
obtained special leave from this Court, 
and hence these appeals, 

2. Ordinarily this Court does not in- 
terfere with the concurrent findings of 
fact arrived at by the Courts below, but 
after hearing counsel for the parties we 
are satisfied that this is a case in which 
the Sessions Judge as also the High Court 
have completely overlooked some strik- 
ing facts and glaring defects appearing in 
the prosecution evidence which have 
vitiated the findings of fact, Further- 
more, none of the Courts below tried to 
examine the possibility which was clear- 
ly suggested by the evidence of the pro- 
secution itself that one or more of the ap- 
pellants may have had sexual intercourse 
with the prosecutrix not against her will 


of the Court was 
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but with her consent and the connivance 
of her husband P. W. 2, The learned 
Sessions Judge dismissed the plea of con- 
sent on the ground that it was not plead- 
ed by the accused, completely losing sight 
of the fact that in a criminal case the ac- 
cused wag not bound by his pleading and 
it was open to the accused to prove his 
defence even from the admissions made 
by the prosecution witnesses or the cir- 
cumstances proved in the case, The High 
Court has not considered this aspect at 
all. Such a wrong approach, therefore, by 
both the Courts below has resulted in a 
serious miscarriage of justice to the ac- 
cused calling for our interference in these 
appeals. 

3. Put briefly the prosecution case is 
as follows. 

P. W. 1 Pramila Kumari Rout aged 
about 23 years was the wife of P, W. 2 
Bata Krishna Rout and according to the 
finding of the High Court she was living 
in a state of concubinage with P. W, 2 
who had already married a wife who was 
living at the time when P, W. 1 started 
living with him, The High Court re- 
corded its finding at p. 15 of Paper Book 
Vol, I as under: 

“It is, therefore, clear that he was 
having legally wedded wife Basanthi by 
the time he came in contact with P, W. 1. 
Thus it is clear that P, W. 2 is having 
illicit intimacy with P. W, 1. Even if 
their version that their marriage had 
taken place by exchange of garlands is 
accepted such a marriage cannot be held 
to be valid while their previous marriages 
were subsisting. At worst, P, W, 1 can 
be treated as the concubine of P. W, 2.” 
P. Ws. 1 and 2 were the residents of Du~ 
bagadia within the limits of Dharamsala 
Police Station in Puri District, P. W, 1 
was carrying a child and her pregnancy 
was running in the fifth month at -the 
time of the incident, It is also admitted 
that the prosecutrix P. W. 1 was also a 
midwife and had served in that capacity 
with a Doctor, On April 19, 1972, the 
prosecutrix persuaded her husband P. W. 
2 to take her to Nandan Kanan for a 
pleasure trip, It appears from the evi- 
dence that Nandan Kanan was a beauty 
spot being constantly visited by tourists 
and other persons, There is a Rest House 
as also tourist lodges in Nandan Kanan, 
P. Ws, 1 and 2 reached Nandan Kanan in 
the afternoon at about 3.40 p.m, on April 
19, 1972 and contacted the chowkidar of 
the Tourist Lodge for giving them accom- 
modation, Fortunately since Lodge No. 4 
was vacant, P, W. 3 the chowkidar of the 
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said Tourist Lodge allotted Lodge No. 4 to 
P. Ws, 1 and 2 after getting the necessary 
entries made in the accommodation regis- 
ter, Thereafter P. Ws. 1 and 2 went out 
for sight-seeing and returned to the Lodge 
at about 6.30 p.m. At that time a number 
of N.C.C, students including appellants 1 
to 3 who were students of the Orissa Uni- 
versity of Agriculture and Technology had 
also visited Nandan Kanan to practice 
horse-riding and were led by their Com- 
mander and other N., C. C. Officers, After 
nightfall] P, Ws, 1 and 2 bolted their room 
from inside, spread the bed-sheets on the 
floor and started taking their dinner. 
While P. Ws. 1 and 2 were taking their 
dinner the appellants approached them 
through the window and requested them 
to open the door, The appellants are also 
alleged to have disclosed their complete 
identity to P. W., 2 who asked them to 
come after they had finished their food. 
The appellants then went away but re- 
turned soon thereafter and insisted that 
the door should be opened, P. W, 2 open- 
ed the door of the Lodge followed by 
P. W. 1. As soon as P, W., 2 had opened 
the door, A-2 and A-3 forcibly dragged 
away P, W. 2, through the verandah and 
took him to two trees about 15 feet away. 
Immediately thereafter A-1 entered the 
room, threatened P. W, 1 and after mak- 
ing her lie on the bed-sheet already spread 
on the floor, he is alleged to have raped 
her in spite of her protests, P, W. 1 felt 
pain all over the body. It is said that 
while A-1 had entered the room he was 
dressed only in a white-stripped towel 
and was wearing no other garment. The 
evidence on this point is by no means 
consistent, and we will refer to this part 
of the case a little later, After having 
raped P. W, 1, A-1 left the room and was 
soon followed by A-2 who also in spite of 
the protestation of P, W, 1 raped her, The 
prosecutrix is alleged to have shouted at 
the top of her voice but no one tried to 
protect her, While P. W. 2 was being de- 
tained by A-1 and A-3, P. W. 3 the chowki- 
dar arrived and found P, W. 2 sobbing. 
P, W. 3 then went away to inform his 
officers about the incident. After A-2 
came out of the room, A-3 entered the 
room and is said to have raped P. W, 1. 
While A-3 was raping the prosecutrix, 
P. W, 3 returned with P, Ws, 4, 5 and 
others and remonstrated with A-1 and 
A-2 who gave a call to A-3 to come out 
of the room as people had come, P. W. 2 
was also released by A-1 and A-2 and 
soon thereafter Pp W, 4 asked 
P, W. 2 to go into the room and bolt the 
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same from inside, P, W. 4 asked the three 
appellants as to why they had left their 
lodge and come to Lodge No. 4, This led 
to some altercation in the course of which 
A-2 is said to have given a fist blow on 
the nose of P. W, 4 as a result of which 
P. W. 4 fell down. P. W, 3 informed 
P. W., 6 and a number of forest employees 
including P, W, 6 who also arrived at the 
scene, when P. W, 1 on being asked nar~ 
rated the harrowing experience she had 
gone through, It appears that one of the 
persons who had arrived at the spot was 
the Forest Ranger Ali who immediately 
brought the Police Assistant Sub-Inspec« 
tor P. W. 12 at the spot, First Informa- 
tion Report was lodged by P, W. 1 before 
the A. S. I. at about 11.30 P, M, on April 
19, 1972. Soon thereafter some articles in 
the nature of skirt and underwear of 
P. W, 1, a towel and a bed-sheet were 
seized and a search list was prepared, On 
the morning of April 20, 1972, P. W. 1 
was produced before the police station 
Chandaka -where she was examined by 
P. W, 7 and was later produced before 
P. W. 8 Dr, (Mrs.) Mimati Padhi at about 
5 P.M. P. W, 1 was also examined by 
P. W. 10 who was working as Professor 
and Head of the Department of Forensic 
Medicine and Toxicology, who admitted 
her as an indoor patient for evacuation of 
the uterine contents, According to the 
Doctor complete evacuation was done on 
May 13, 1972. In other words, the prose- 
cution case was that a few days after the 
incident the prosecutrix had an abortion 
which was really caused because of the 
rape committed by the three appellants 
one after the other and this formed the 
backbone of the prosecution case, We 
shall, however, point out that the Courts 
below did not consider that this aspect of 
the case was not only not proved but posi- 
tively disproved by the medica] evidence 
of P. Ws. 8 and 10 which has not been 
rejected by the Courts below on this 
ground, The Sessions Judge, however, 
seems to have entered into the realm of 
speculation in trying to explain away the 
effect of medical evidence, 

4. According to the prosecution, the 
report regarding the assault on P. W., 4 
by A-2 was made at the Chandaka Police 
Station two days later, ie, on April 21, 
1972, We have not been able to find any 
explanation by the prosecution as to why 
when the incident of rape on the prosecu< 
trix and the assault on P, W. 4 by A-2 
transaction and 
one continuous act it was thought neces- 
sary to split up the incident into two 
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parts, report of one being lodged on 
April 19, 1972 and of the other on 
April 21, 1972, In this connection the 
statement of P, W. 3 who is not in a posi- 
tion to give any explanation makes an 
intersting reading and speaks for itself. 
The said statement of P, W. 3 may be 
extracted thus: 


"On 21-4-1972 I- gave a report to the 
S. L of Police Chandaka at Nandan Kanan 
about the occurrence that took place on 
19-4-1972. The S, I. Chandaka Police 
Station had come to Nandan Kanan to in- 
vestigate about the said occurrence and 
then I gave him that report. There is no 
reason why JI did not lodge a complaint 
on 19-4-1972 or on 20-4-1972 even at the 
out post, and why I gave the report for 
the first time only on 21-4-1972, The 
A. S. I. was not at the out post after the 
night of 19-4-1972 and 20-4-1972, I did 
not try to give a report to the person in 
charge of the out post on 20-4-1972, I 
cannot give any reason for not lodging a 
complaint at Chandaka with the police 
prior to 21-4-1972, Neither my depart- 
mental superiors nor the S, JI. wanted 
me to give a report on 21-4-1972. No- 
body advised me to make such a report.” 


We shall show from a discussion of the 
evidence on this point that the likelihood 
is that really the F. I. R, was lodged on 
April 21, 1972 and that explains why the 
F. I. R. reached the Magistrate as late as 
April 22, 1972-as would appear from the 
endorsement of the Magistrate and as ad- 
mitted by the Investigating Officer P. W, 
16. The articles were sent to the Exa- 
miner who found blood and seminal stains 
on some of the articles, After the usual 
investigation a charge-sheet was submit- 
ted against the appellants who were then 
prosecuted and tried by the Sessions Judge 
with the result mentioned aforesaid, 


5. The defence of the appellants was 
one of complete denial of the prosecution 
allegations. The appellants denied to have 
committed any rape on the prosecutrix 
and averred inter alia that there was 
some altercation between the appellants 
and P, Ws, 3 and 4 as a result of ‘which 
P. W, 4 was injured and as the forest em- 
ployees felt humiliated they, in collusion 
with the local police, and P. Ws. 1 and 2, 
bolstered up a false case of rape against 
the appellants to teach them a lesson. 
Even if we may not be in a position to ac- 
cept the defence in toto, the circumstan-~ 
ces appearing in the evidence clearly dis- 
prove the case of rape but suggest a clear 
possibility that either one of the appellants 
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or two of them may have had sexual 
intercourse with P, W., 1 with her consent 
and with the connivance of her husband. 
In our view the fact that the Saya and 
the underwear of P, W. 1 had some blood 
or seminal stains or even the chadhi of 
the accused had similar stains is not by 
itself conclusive to prove the case of rape 
and is quite consistent with the appel- 
lants having had intercourse with the pro- 
secutrix with her consent, The learned 
Sessions Judge has taken great pains to 
refer to various books on Medical Juris- 
prudence to disbelieve the evidence of 
P. W. 8 on the question that the prosecu~ 
trix could not have been raped beyond 24 
to 48 hours of the time when she was pro- 
duced before the Doctor. The reason 
given by P. W. 8 was that the presence of 
spermatozoa in the cervical smear indi- 
cated that the prosecutrix had sexual in- 
tercourse between 24 to 48 hours and not 
earlier, Secondly, the Doctor thought that 
as the vaginal fluid did not contain any 
spermatozoa whether living or dead, the 
spermatozoa found in the cervical smear 
could only be dead one and this was con- 
sistent with the prosecutrix having sexual 
intercourse at a time beyond 24 hourg at 
the period of time when she was produc- 
ed before the Doctor. In this opinion 
P. W, 8 was supported by P., W. 14 Dr. 
Pradhan. The learned Sessions Judge 
tried to demolish the two reasons given 
by the Doctor on the basis of the medical 
opinions referred to by some authors. In 
the first place, it is well settled that the 
medical jurisprudence is not an exact 
science and it is indeed difficult for any 
Doctor to say with precision and exacti- 
tude as to when a particular injury was 
caused and in the instant case as to the 
exact time when the appellants may have 
had sexual intercourse with the prosecu- 
trix. The period of 24 hours prior to exa- 
mination was given by the Doctor only 
roughly and would also include 20 or 18 
hours before, According to the prosecu- 
tion the incident of rape took place near 
about 10 P.M, on April 19, 1972, and the 
Prosecutrix was produced before the Doc- 
tor on April 20, 1972, at about 5 P.M, i.e., 
about 18 to 19 hours after the incident, In 
these circumstances, therefore, the’ possi- 
bility that the sexual intercourse may 
have been committed by the appellants 
with the prosecutrix even before 24 hours 
but more than 18 to 19 hours before she 
wag produced before the Doctor cannot 
be ruled out. In these circumstances it 


was not at all necessary either for the 
Sessions Judge or for the High Court to 
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have made a detailed research on this 
point which was more or less futile, The 
High Court has itself pointed out that this 
Court in Bhagwandas v, State of Rajas- 
than, 1957 SCR 854 = (AIR 1957 SC 589) 
_ and Sunderlal v. State of Madhya Pra- 

desh, AIR 1954 SC 28 had deprecated the 
approach of Judges in drawing adverse 
conclusions by relying upon the particu- 
lar passages in Medical Books without 
drawing attention of the Doctor who has 
examined the victims to such passages. It 
is evident that the Doctor who has exa- 
mined the victims ig in a best position to 
depose about the medico-legal aspects of 
the offence committed on the victim, In 
these circumstances we are not at all im- 
pressed with the finding of the learned 
Sessions Judge that P, Ws, 8 and 14 ought 
to have been disbelieved on this ground 
alone. On the other hand on a perusal 
of the evidence of P. Ws. 1 and 2 and the 
circumstances of the case we are fully sa- 
tisfied that there can be no doubt that 
the appellants had sexual intercourse with 
P. W. 1, though not in the manner and the 
circumstances as alleged by the prosecu- 
tion, 


6. Before referring to the evidence, we 
might dispose of one important aspect of 
the matter which forms the sheet-anchor 
of the judgments of the Courts below. 
The Sessions Judge has found by a cir- 
cuitous process of reasoning that abortion 
of the prosecutrix was the logical result 
of the rape committed on her by the ac- 
cused, There does not appear to be any 
legal evidence to support this conclusion 
of the Sessions Judge which has been 
affirmed by the High Court, P. W. 8 has 
clearly explained that when she examin- 
ed P. W. 1 she did not find any trace of 
abortion, In this connection she stated 
thus: 

“In the case of P, W. 1, the presence 
cf blood in the vagina was not due to 
local injuries or abortion.” 

She has further deposed that the pre- 
sence of blood in the vagina may be due 
to either local injuries or occurrence of 
bleeding at the usual interval in the case 
of pregnant ladies right upto sixth month 
lof pregnancy. Such a bleeding may be 
a symptom of abortion also, She has fur- 
ther stated that when she examined P, W. 
1 on April 20, 1972 she did not suspect 
that she was likely to have abortion and 
she did not give any treatment because 
P. W. 1 did not complain of pain and there 
was no contraction of uterus, She has 
further stated that if three persons had 
forcible intercourse with a pregnant lady 
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one after the other, the abortion which 
occurs in consequence thereof would be 
immediate, due to shock, In this connec- 
tion she stated thus: 


“If three men had forcible intercourse 
with a pregnant lady, the abortion which 
occurs in consequence thereof would be 
immediate, due to shock. By shock I 
meant psychological state resulting from 
re ae fear and physical discomfort 
ete.” 


T. Similarly P, W. 10 who is a highly 
qualified Doctor and a Professor in the 
Medical College at Cuttack has corrobo- 
rated P, W. 8 by categorically stating that 
if a pregnant lady who is alleged to have 
been raped does not exhibit any symptoms 
of abortion about ten or twelve hours 
later and subsequently has a complete 
abortion about four days later, that abor- 
tion could not have been caused by the 
rape, The Doctor stated thus: 


“If a pregnant lady who is alleged to 
have been raped does not exhibit any 
symptoms of abortion about ten or twelve 
hours later, and subsequently has a com- 
piete abortion about four days later, that 
abortion could not have been caused by 
the alleged rape.” 


Thus this witness also fully supports the 
view of P, W. 8 that if the prosecutrix 
had been raped by the three appellants 
one after the other in quick succession 
with force and violence, the abortion 
would have been immediate and not after 
a few days, It is the admitted case of the 
prosecution that the abortion of P. W., 1 
took place 4 or 5 days after the occur- 
rence. This important circumstance which 
has been completely overlooked by the 
Courts below clearly demonstrates that 
the accusation of rape is absolutely false. 
It is, therefore, manifest that when the 
Doctor P, W, 8 examined the prosecutrix 
and found no trace of abortion, though 
there was bleeding, that would clearly 
negative the story of rape by the three 
appellants one after the other. Both 
P, Ws, 8 and 10, however, stated that one 
of the causes of abortion is shock and vio- 
lence which was completely absent in this 
case, otherwise we should have expected 
the abortion to take place even before the 
prosecutrix was produced before the Doc- 
tor P. W. 8. If, however, the appellants 
had sexual intercourse with the prosecu- 
trix with her consent, there can be no 
question of any shock and it could not 
have caused any abortion unless if was 
a case of threatened abortion from before 
the occurrence. P, W.’8 has further ex- 
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plained in her evidence that from the 
third to sixth month of the pregnancy, 
sexual intercourse can be had without in- 
curring the risk of abortion. Thus it is 
clear that if the prosecutrix would have 
been subjected to rape by the three ap- 
pellants in the manner alleged to have 
been described by her, the inescapable 
conclusion would be that she would have 
abortion immediately and not a few days 
later, On this aspect, neither the Sessions 
Judge nor the High Court appear to have 
disbelieved the Doctors P, Ws. 8 and 10. 
Moreover, we do not see any reason to 
distrust the statements of these two Doc- 
tors who were fully conversant with the 
medica] science, Thus on this ground 
alone, the appellants would have been en- 
titled to an acquittal, But we find that 
there are a number of other circumstances 
which clearly show that the prosecutrix 
was not raped by the three appellants, 
although there can be no doubt that the 
appellants may have had sexual inter- 
course with her with her consent, We 
now proceed to deal with these circum- 
stances. 


8. In the first place, the admitted posi- 
tion is that the prosecutrix is a fully 
grown up lady and habituated to sexual 
intercourse and was pregnant, She was 
experienced inasmuch as she had acted as 
a midwife. It is true that the learned 
Sessions Judge was impressed with the 
demeanour of this witness, but that by it- 
self is not sufficient to prove the case if 
the allegation of the prosecution suffers 
from inherent improbabilities. The opin- 
ions of medical experts show that it is 
very difficult for any person to rape single- 
handed a grown up and an experienced 
woman without meeting stiffest possible 
resistance from her, In the instant case, 
according to the evidence given by P, W. 
1, A-1 entered the room and committed 
sexual intercourse with very great force 
and violence against her consent, Indeed 
if this was so, we should have expected 
the stiffest possible resistance from her 
resulting in injury over the penis or 
scrotum of the accused or abrasions over 
other parts of the body caused by the 
nails of the prosecutrix. The accused 
were examined by P. W. 9 who did not 
find any injury over the penis or scrotum 
and he does not say that he found any 
injury on any other part of the body. 
This is rather an important circumstance 
which negatives the allegation of rape. 
The prosecutrix knew full well that the 
appellants had entered the room ' with 
evil intention from the fact that her hus- 
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band was dragged away to the verandah 
and the door was bolted by A-1, In these 
circumstances we fail to see why the pro- 
secutrix should have silently abided te 
have the intercourse with the appellant 
without putting up any resistance, except 
shouting, particularly when the prosecu- 
trix was a fully grown up lady and ex- 
perienced not only in sexual intercourse 
but also in the art of midwifery, She 
knew that she was pregnant and if any 
violence was caused to her it may lead to 
abortion, This circumstance would natu- 
rally impel her to put up the stiffest pos- 
sible resistance against A-1 who was 
single-handed and was not armed with 
any weapon which may have silenced the 
prosecutrix, The theory propounded by 
the learned Sessions Judge was that as the 
appellants were N. C. C, students and 
sturdy persons the prosecutrix may have 
found it futile to put up any resistance 
and may have decided to submit to the 
onslaught on her, Such a course of con- 
duct is wholly improbable, particularly in 
the case of grown up and an experienced 
lady like P. W, 1. Taylor, in the Principles 
and Practice of Medical Jurisprudence, 
Vol, II, dealing with the cases of rape on 
a grown up woman observes as follows: 


“Unless under the influence of drink or 
drugs or asleep or ill, a fully grown girl 
or adult woman, should be able to resist 
a sex assault, We should expect to find 
evidence of a struggle to avoid sexual 
contact or penetration, and may well feel 
uncertainty about the real nature of an 
alleged assault in its absence, 

A false accusation of rape may some- 
times be exposed by marks of violence 
being wholly inadequate or absent. ......... 

Bruises upon the arms or the neck may 
be considered to constitute some evidence 
of a struggle; and impressions of finger 
nails are also significant, Bruises or 
scratches about the inner side of the 
thighs and knees may be. inflicted during 
attempts to abduct the legs forcibly, and 
care must also be taken to examine the 
back, for the victim may have been pin- 
ned against the wall or floor. It is import- 
tant to record these in detail, and to say, 
if possible, how fresh they are. The age- 
ing of bruises is, as was indicated in 
Volume I, a matter of some uncertainty in 
the absence of microscopy. 


Strong corroborative evidence of a 
struggle might be obtained from an exa- 
mination of the accused for similar marks 
of bruises or scratches about the arms or 
face, and possibly even about his penis, 
though this is less likely.” : 
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“Though injury ig most unlikely to the 

penis, a man may have had his face serat- 
ched or have been bitten during a sex 
assault. The clothing may bear some con- 
tact traces of the woman-hairs, vaginal 
secretion or blood, and, though of less sig- 
nificance, seminal stains.” 
The medical evidence, therefore, clearly 
discloses that the prosecutrix does not 
appear to have put up any resistance to 
the alleged onslaught committed on her 
by the appellants. From this the only 
irresistible inference can be that the pro- 
secutrix was a consenting party which 
would be reinforced by other circumstan~ 
ces to which we shall refer hereafter, 


9. Another aspect of the matter is that 
where there has been any real resistance 
there is bound to be local injury and 
marks of violence on the body and the 
limbs -of the victim. Taylor in his book 
Principles and Practice of Medical Juris~ 
prudence, Vol. II, observes thus at p. 64: 

“Nevertheless, it is most likely that 

when there has been some real resistance, 
local injury will be apparent and proba- 
bly also marks of violence on the body 
and Hmbs,” 
Although according to the prosecutrix, 
three persons raped her with great force 
and violence resulting in great pain to 
her and her breasts becoming swollen and 
red and other injuries, yet when she was 
examined by the Doctor P. W. 8 only 
after 16 to 17 hours of the occurrence, the 
Doctor found no marks of injuries on her 
body at all, In this connection P, W, 8 
has categorically stated thus: 


“I examined her (P. W. 1) at 5-15 p.m, 
on 20-4-1972, There was no injury or 
bruise mark on the breasts or chest. There 
was no injury mark on the face, thighs 
and over the whole body.” 


If the story of the prosecutrix was true, 
then we should have expected an injury 
or bruise mark on the breasts or chest or 
on the thighs or other part of the body. 
The learned Sessions Judge, with whom 
the High Court has agreed, seems to have 
brushed aside this important circum~ 
stance on the ground that as the prosecu- 
trix was examined by the Doctor on April 
20, 1972, at about 5 P.M. about 17 hours 
after the occurrence injuries may have 
disappeared and has relied on an observa- 
tion of Taylor at p. 66 of his book which 
runs as follows: 

“Injuries from rape may soon disap- 
pear or become obscure, especially in 
women who have been used to sexual 
intercourse,” 
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The Sessions Judge explained that as the 
prosecutrix was habituated to sexual 
intercourse injuries may have disappear- 
ed, While referring to one part of the 
observation of Taylor, the learned Sessions 
Judge has completely lost sight of the 
other part which explains the real issue 
and which runs thus: 

“After 3 or 4 days, unless there has 

been unusual degree of violence, no tra- 
ces may be found. Where there has been 
much violence, the signs may of course 
persist longer.” 
Thus, if such a serious violence was caus- 
ed to the prosecutrix by the appellants, 
the injuries are not likely to have disap- 
peared before 2 or 3 days and the signs 
were bound to persist at least when she 
was examined by the Doctor, The ab- 
sence of injuries on the person of the ap- 
pellants as also on the person of the pro- 
secutrix is yet another factor to negative 
the allegation of rape and to show that 
the appellants had sexual intercourse with 
the prosecutrix with her tacit consent, 


10. Another important circumstance 
that negatives the story of rape is that 
both P, Ws, 1 and 2 have categorically 
stated that while they were having their 
food, the three appellants approached 
them through the window and asked them 
to open the door, and on inquiries being 
made by P, W, 2 they disclosed their com- 
plete identity. Such a conduct on the 
part of the appellants would be wholly 
inconsistent with their guilt or with any 
guilty intention that they may have, The 
appellants were fully aware that they did 
not know either P. W. 1 or P, W, 2 and 
if they really had hit upon a plan to rape 
the wife of P, W. 2 they would be the 
last persons to disclose their complete 
identity and place all their cards on the 
table. Furthermore, the evidence of 
P. Ws, 1 and 2 shows that the appellants 
not only asked P. W, 2 to open the door 
but told them that he should come to 
their lodge No. 3 because they wanted to 
talk to P. W., 2 in the absence of his wife. 
In this connection P. W, 1 stated thus in 
her statement under Section 164 of the 
Code of Criminal Procedure which had 
been put to her in her evidence: 


“The boys said “Come after finishing 
your meal. We are in room No, 3. We 
shal] tell you something in the absence 
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of your wife”. 
This would naturally show that the ap- 
pellants may have entertained some sus- 
picion that P. W, 1 was not of a good 
character and was merely a concubine of 
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P, W, 2, They, therefore, wanted to nego- 
tiate with P, W, 2 the husband of P. W. 1 
and that is why they had asked him to 
come to their lodge, Having done so, it 
ig difficult to believe that the appellants 
would suddenly try to get the door open- 
ed and drag out the complainant when 
the matter could be settled, if possible, 
by negotiation, We do not mean to sug- 
gest for a moment that P. W, 2 was a 
pimp, but the fact remains that the ap- 
pellants undoubtedly wanted to have 
negotiations with him before insisting 
upon him to open the door. This is also 
a circumstance which militates against 
the case of rape and shows that P. W. 2 
himself connived at the sexual intercourse 
committed by the appellants with his con- 
cubine, 

11. Another important circumstance 
which negatives the theory of rape and 
suggests that the prosecutrix might be a 
consenting party is the admission of P, Ws. 
fl and 2 that even after A-1 left the room 
after having raped the prosecutrix no 
attempt was made by the prosecutrix to 
get up and close the door at once so as to 
stop the entry of the other accused, Ac- 
cording to the prosecutrix A-1 had come 
without any garment and wearing only a 
towel. A little before he along with com- 
panions, namely the other two appellants, 
had contacted P, W. 2 and asked him to 
open the door. In these circumstances as 
an experienced woman it would not have 
been difficult for P, W, 1 to anticipate the 
intention of the other appellants, and the 
first natural instinct on her part would be 
to close the door after she had been raped 
by A-1. P, W, 2 has also stated in his 
evidence that the time-lag between A-1 
coming out of the room and A-2 entering 
therein was about 5 to 6 minutes, This 
was sufficient for the prosecutrix to have 
closed the door and thus avoid the rape 
by the other two appellants, The fact 
that she allowed the door to remain open 
so as to allow the entry of the other two 
appellants clearly shows that the whole 
thing was a pre-arranged show. 

12. Another circumstance, which taken 
cumulatively with the circumstances 
mentioned above, is the fact that even 
though P. W, 2 had several opportunities 
to narrate the incident to the persons 
who carne to the spot, yet he did not do 
so and short of sobbing he made no dis- 
closure at all, To begin with, the evi- 
dence of P. W, 3 is that when he reached 
the spot, he found P. W, 2 being detained 
by A-1 and A-3 and a woman crying from 
lodge No. 4. The witness categorically 
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admits that except sobbing P. W, 2 did 
not at all complain to the witness of the 
actions of the appellants one of whom was 
raping his wife inside the room and two 
of them were trying to detain him forci- 
bly. In this connection P, W, 3 stated 
thus: 


"I asked P, W, 2 why he was weeping 
and I also questioned A-1 and A-3 why 
they were holding P. W. 2. A-1 and A-3 
told me that P, W. 2 was their friend and 
that it was none of my business to ques- 
tion them, They asked me to go away.” 
Even while A-1 and A-3 tried to send 
away P. W., 3, no attempt was made by 
P. W. 2 to tell P. W, 3 that what A-1 and 
A-3 had told him was absolute falsehood. 
The witness further admits that before 
the Committing Court he stated thus: 


“Tl found P. W, 2 was crying on the 
verandah of Lodging No, 4 and accused 
Pratap Misra and Kitish sitting with him.” 
This reveals that A-1 and A-3 were not 
detaining or catching hold of P. W. 2, but 
they were only sitting with him which 
suggests that the appellants must have 
gone inside the room with the consent of 
P. W. 2, Finally P. W, 3 states thus: 

“r did not talk to P, W, 2 when I first 
saw him being detained by A-1 and A-3 
and before starting for the office to in- 
form my superiors, Even when J return- 
ed to the Lodge with Sridhar and Kedar 
I did not have any conversation with 
him.” 

This statement of the witness clearly 
shows that there was no disclosure by 
P. W. 2 to this witness either when the 
witness had come to the spot or even 
when P. W., 3 returned to the spot with 
two more persons, namely, Sridhar and 
Kedar, Thus there were two clear oppor- 
tunities when P. W, 2 could have revealed 
the fact to Sridhar, Kedar or P. W. 3 
but he chose to remain silent, Such a 
conspiracy of silence could only be con- 
sistent with the theory that the appel- 
lants were committing sexual intercourse 
with tacit consent of P, W. 1 and with 
the positive connivance of her husband. 


13. Similarly P. W. 4 Sridhar who is 
said to have been injured by A-2 appears 
to have reached the spot after being in- 
formed by P. W, 3, This witness clearly 
states that except asking P. W. 2 to go 
inside the lodge and bolt the door he did 
not talk anything to P. W, 2 nor did P. W. 
2 talk to him. The witness stated thus: 

“Except asking him to go inside the 
lodge and bolt the doors, I did not talk 
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anything else to P, W, 2, P. W, 2 also 
did not talk to me,” 


14, Similarly, P, W, 5 Kedar who also 
arrived at the spot with Sridhar when in= 
formed by P. W, 3 clearly stated thus: 


“I did not question P. Ws. 1 and 2 
about the occurrence nor did they inform 
me about it.” 


15. The last witness on the point is 
P. W, 6 Brundaban Das who was a fores- 
ter and held a higher rank than P, Ws. 3 
to 5, He is the only witness who claims 
in the Court that on being asked as to 
what had happened, P. W. 1 told him that 
three students had committed ‘Atyachar’ 
on her, meaning thereby they had raped 
her. This was, however, a statement by 
the witness made for the first time in the 
Court and this statement was heavily re~ 
lied upon by the learned Sessions Judge 
to corroborate the testimony of P, Ws, 1 
and 2, The learned Sessions Judge, how- 
ever, failed to consider that the witness 
stated no such thing in his earlier state- 
ment to the police. At p. 49 of the Paper 
Book a definite suggestion was put to him 
that the statement made by him in the 
Court that he had gone to Lodge No, 4 in 
the company of 10 to 12 employees of the 
Forest Department and that P, W. 1 was 
found crying and narrated the story of 
rape to him was not made before the 
police, the witness appears to have denied 
the suggestion, but it has been proved by 
his statement before the police which is 
Ext. D-24 where he stated that he heard 
about the occurrence at about 4 A.M, in 
the night which completely falsifies the 
story given out by the witness in the 
Court, $ 


16. Similarly, P, W. 12 at p, 73 of the 
Paper Book falsifies the statement of 
P. W, 6 in the Court when the Investigat- 
ing Officer admits that these statements 
were not made before him, The Investigat~ 
ing Officer P, W. 12 deposes thus: 


"P, W, 6 did not state before me that 
on the night of 19-4-1972 he went to 
‘Lodge No. 4 in the company of ten or 
twelve Forest Department employees in- 
cluding P. W, 3, or that he had seen 
P. W. 4 lying speechless on the ground 
in front of Lodge No, 4, with bloodstains 
on his clothes, or that P. W. 4 was re- 
moved by two persons or that he went to 
Lodge No, 4 at all on that night or that 
after P, W. 3 had knocked at the Door of 
Lodge No, 4, P, W. 2 opened it, or that 
he went into that lodge or that P. W., 1 
was found erying or that on that night 
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P, W. 1 told him that Atyachar was com 
mitted on her by any One, .ecerscccans 


Thus it is difficult to accept the belated 
statement of P, W. 6 made for the first 
time in the Court when he did not speak 
about the fact of the disclosure of the 
statement of rape to him by P, W. 1 in 
his statement before the police, Thus the 
Position is that out of the witnesses who 
arrived at the spot, namely, P. Ws. 3 to 
6, neither P, W. 1 nor P, W. 2 narrated 
the story of rape to any of them, Ac- 
cording to the prosecution after a number 
of Forest Department employees gather- 
ed at the spot some officers also came 
there, namely, T, Ali, Forest Ranger and 
Mr, Nara Commander of the N, C. C., in 
whose presence also it is said that P. Ws. 
1 and 2 narrated their story. They would 
have been the best persons to corroborate 
the evidence of P, Ws, 1 and 2, but for 
the reasons best known to the. prosecution 
they have not been examined. On the 
other hand, a definite suggestion was 
given by the accused to the witnesses 
that these two responsible persons were 
not examined, because no disclosure was 
made to them or if any statement was 
made to them it was that the appellants 
had committed no rape, To this may be 
added the circumstances which we have 
discussed already, namely, the lodging of 
two separate F. I. Rs. by splitting up one 
incident into two parts, for which the pro- 
secution has no explanation to offer. In 
fact P. W. 4 was definitely asked as to 
why he did not lodge one report for both 
the occurrences and he has failed to give 
any explanation for the same, This cir- 
cumstance taken with the conduct of the 
police officers in preparing a seizure list 
but leaving the articles at the Lodge. with- 
out taking them to the police station or 
placing them in the custody of any super- 
dar fortifies our conclusion that the story 
of rape appears to have come to light only 
after P, Ws. 1 and 2 were persuaded to 
support the case of rape, The position, it 
appears, was that the seizures by them- 
selves did not prove rape, but in fact they 
did not exclude the possibility of the 
sexual intercourse having taken place by 
the appellants with the prosecutrix with 
her consent, The police wanted to fish 
out further evidence to prove the charge 
of rape, Such evidence was procured in 
the shape of testimony of P. W. 7 who 
however turned hostile in the Court who 
denied having examined the prosecutrix 
and having found any injuries or bleeding 
from her vagina, Neither the Sessions 
Judge nor the High Court have relied on 
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the testimony of P. W. 7 who, in our opin- 
ion was undoubtedly a trumped up wit- 
ness, 

17. The next question that arises was 
as to why a false case of rape was bols- 
tered up against the appellants. It seems 
to us that the Forest Department emplo- 
yees must have resented the conduct of 
P. W, 2 in allowing his wife to have sexual 
intercourse with the students in another 
Lodge. This may have led to an alterca- 
tion between some of the students and 
the employees of the Forest Department 
including P. W, 4 as a result of which 
P. W. 4 was seriously injured, The em- 
ployees of the Forest Department must 
have felt insulted and humiliated at the 
action of the accused and they may have 
persuaded P, Ws, 1 and 2 to reconstruct a 
case of rape so as to teach a lesson to the 
students, As the matter was taken at 
the lower level, the higher officers T. Ali 
the Forest Ranger and Mr. Nara, the 
Commander N, C. C, were not prepared 
to support this case and, therefore, they 
were not produced as prosecution wit- 
nesses at the trial, although having re- 
gard to the circumstances of the present 
ease they were the most material wit- 
nesses whose evidence would have clinch- 
ed the issue, As the police was not sure 
of the case of rape made out against the 
appellants, the articles seized were not 
taken in custody but were allowed to re- 
main in the Lodge, proper sealing was 
not done and the F, I, R., was despatched 
to the Magistrate as late as April 22, 1972 
fie, after the report regarding the assault 
on P. W, 4 was also lodged. This ex- 
plaing the various irregularities and dis~ 
crepancies which appear in the evidence 
of the Investigating Officer and other 
witnesses regarding the manner in which 
the articles M, Os. 1 to 4 were seized and 
kept, Sometimes the A, S, I. has ascrib- 
ed this irregularity to a lapse on hig part. 
sometimes he gives some other explana- 
tion, It is, however, not necessary for us 
to go into the question of seizure of these 
articles, because assuming that the arti- 
cles were seized they are in no way in- 
consistent with the appellants having 
committed sexual intercourse with the pro- 
secutrix with her consent as is proved 
from the circumstances discussed above, 


18. Another important circumstance 
which proves the theory of consent is that 
there is a serious contradiction in the 
manner in which A-1 raped the prosecu- 
trix. According to the definite case of 
P. W., 1 in her evidence, the appellant No. 
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1 entered the room wearing only a tur- 
kish towel and had no other garment. 
Before the police the prosecutrix clearly 
stated that the appellant No, 1 took out 
his pants and then raped the prosecutrix. 
As the towel did not bear any blood or 
seminal stains, a case now put forward by 
the prosecution that the towel was not 
the towel worn by the accused, This is, 
however, completely falsified by the state- 
ments mentioned in the seizure list at 
page 92 where it is clearly and categori- 
cally stated that the Turkish towel re- 
covered was worn by all the accused per- 
sons at the time of committing rape on 
the prosecutrix and the towel was seized. 
from the cot. In this connection the sei- 
zure list contained the following state- 
ment: 


“Accused persons wearing a striped 
Turkish towel committed rape on the 
complainant, The complainant showed 
the said towel lying on the sofa bed of 
Lodge No. 4 of Nandan Kanan and so it 
was seized.” 


According to the statement made at the 
time of the seizure it is absolutely clear 
that the prosecutrix herself gave out that 
this was the towel which was used in the 
commission of the rape and yet when she 
came to depose in Court she categorically 
stated that the towel seized was not the 
one which was worn by the accused, This 
is a glaring instance as to how the prose- 
cution tried to get out from a very diffi- 
cult situation, 


19. Similarly Ext, P-29 seizure list 
shows that one blue-coloured Chadi 
(underwear) was recovered from A~2 
Suresh Chandra Sahu, and a blue striped 
trouser from A-3 Khitish Chandra Palta- 
singh, None of these articles had any 
blood-stains but they had a gum-like sub- 
stance which may be semen in a dried 
form, Recovery of these articles from the 
appellants, therefore, is not inconsistent 
with their having committed sexual inter- 
course with the prosecutrix with her con- 
sent, 


20. Then there are the articles M. Os. 
1 and 2 the skirt -worn by the prosecutrix 
and the pad used by her to prevent bleed- 
ing. There is no doubt that these two arti~ 
cles were blood-stained. This is, however, 
clearly explainable on the hypothesis that 
the bleeding from the vagina could be 
due to natural causes as deposed to by 
P. Ws. 8 and 10, P. W. 8 Dr. (Mrs.) 
Minati Padhi has categorically stated that 
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it is not unusual for a woman upto the 
sixth month of her pregnancy to bleed 
from her vagina, The recovery of these 
two articles, therefore, did not advance 
the case of the prosecution any further. 


21. Lastly, there is the recovery of the 
bedsheet which also does not take us 
anywhere, : 


22. This is all the evidence that has 
been Jed in this case. After going through 
the entire evidence carefully we are clear- 
ly of the opinion that the evidence in this 
case shows that the appellants had no 
‘doubt committed sexual intercourse with 
the prosecutrix but such an intercourse 
was done with the tacit consent of the 
prosecutrix and the connivance of her 
husband, There is no material at all to 
prove the allegation of rape, the medical 
evidence does nof support it, the circum~ 
stances proved in the case militate against 
the case of such a theory and the con- 
duct of P, Ws. 1 and 2 itself is inconsis- 
tent with the allegation of rape. Both the 
Courts below, while appreciating the evi- 
dence have completely overlooked the 
telling circumstances and the glaring 
errors found in the prosecution case which 
have necessitated its rejection in toto. 
The Courts below appear to have pre- 
sumed that the allegation of rape was 
true without there being sufficient evi- 
dence and without even examining the 
possibility of consent which was not only 
present in this case but almost proved 
and probabilised by the circumstances dis- 
cussed by us and which appear from the 
prosecution evidence itself We are, 
therefore, satisfied that the Courts below 
have made an absolutely wrong approach 
to this case, have failed to consider the 
striking circumstances which demolish 
the prosecution case and have committed 
gross error of procedure in not examin- 
ing the possibility of consent merely on 
the ground that the same was not plead- 
ed by the accused. Such an approch, 
therefore, clearly vitiates the judgments 
of the Courts below, 


23. In these circumstances we are un- 
able fo accept the contention of Mr. Ra- 
mamurthi that this was not a case in 
which this Court should interfere. Mr. 
Ramamurthi counsel for the State of 
Orissa submitted that once if P, W., 1 is 
believed, as she has been believed by the 
two courts below, this Court should not 
interfere We have already found that in 
view of the inherent improbabilities and 
the circumstances militating against the 
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case put up by P. W. 1 it is not possible 
for us to believe her evidence which is not 
only untrue but inherently improbable, 
We have given our anxious consideration 
fo all the aspects of the case and we feel 
that the story with which P. W. 1 has 
come forward is not true and she has de- 
liberately suppressed the truth, In these 
circumstances it is not possible for us to 
accept the evidence of P, W, 1 even 
though her demeanour may have impress~ 
ed the Sessions Judge who appears to 
have been too presumptuous, Further- 
more when the evidence of the prosecu~ 
trix is totally inconsistent with the medi- 
cal evidence consisting of P, Ws. 8 and 
10, when it is found to be false in mate~ 
rial particulars regarding the preparation 
of the seizure lists, when it is wholly dis- 
crepant with respect to a most vital point, 
namely, the manner in which the appel- 
lant No. 1 committed rape on her and 
finally when she has been guilty of deli- 
berately suppressing the truth by denying 
the towel recovered to be the one which 
was used in the offence, which she her- 
self had pointed out to the A. S, I. af 
the time of the seizure on April 19, 1972, 
it is difficult for us to place any impli- 
cit reliance on the testimony of such a 
witness, In this view the contentions 
raised by the learned counsel for the 
State are, therefore, overruled, 


24. Once the case of rape which is 
closely connected with the case of assault 
by A-2 on P, W. 4 is rejected, then the 
fundamental part of the case fails, and it 
would be in our opinion unsafe to rely on 
the allegation of assault divorced from the 
circumstances on which the prosecution 
relieg, 


25. For these reasons, therefore, we 
are satisfied that the prosecution has fail- 
ed to bring home any of the charges 
against the appellants. The appeals are 
accordingly allowed, the convictions and 
sentences passed on the appellants are set 
aside and the appellants are acquitted of 
al} the charges framed against them, The 
appellants are now directed to be released 
forthwith, 


Appeals allowed, 
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(From: Bombay)* 
P. N, BHAGWATI AND S. MURTAZA 
FAZAL ALI, JJ. 
Ashok Laxman Sohoni and another, 
‘Appellants v, The State of Maharashtra, 
Respondent, 


Criminal Appeals Nos. 238-239 of 1976, 
D/- 17-2-1977. 

(A) Penal Code (1860), S. 302 — Mur- 
der — Intention to commit murder — 
Proof — Accused believing his wife to be 
practising witchcraft beating her to death 
in presence of accused No. 2 his sister — 
Recovery of bloodstained saree and crow- 
bar at the instance of accused — Fact of 
accused beating his wife substantiated by 
witnesses — Disposal of dead body basti- 
ly without customary rites and without in- 
forming relatives about death — Accused 
who started beating deceased leaving the 
room only after deceased was silenced— 
Absence of evidence to show that there 
Was any substantial ground to entertain be- 
lief that deceased was practising sorcery 
— Held that accused who started beating 
his wife left only when she was silenced 
led to inference that he intended the mur- 
der. x (Para 11) 

(B) Penal Code (1860), S. 302 — Mur- 
der — Punishment — Accused beating 
his wife to death — Disposal of dead body 
hastily — Absence of corpus delicti — 
Sentence of death commuted to one of 
life imprisonment, Criminal Appeal No. 
611 and Confirmation Case 5 of 1975, D/- 
10/13-10-1975 (Bom). Reversed only on 
question of sentence, 

Accused believing that the deceased his 
wife was a witch and practised sorcery 
beat her, in presence of his sister, to 
death. The fact of accused beating his 
wife wes substantiated by witnesses. 
Blood-stained clothes and a crow-bar was 
recovered at the instance of accused, The 
dead body was disposed of hurriedly 
without performing religious rites and 
also - without informing the relatives. 
The accused was convicted under S. 302 
and was awarded death sentence, In an 
appeal by special leave, 

Held that as the accused was labouring 
under a hallucination, however, unfound- 
ed, it may be, and as there was no cor- 
pus delicti so that the courts might be in 
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D/- 10/13-10-1975 (Bom).) 
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a position to know the nature and cha- 
racter of the injuries and to assess that 
the murder was of such a brutal or das- 
tardly character that only a death sen- 
tence could be imposed on the accused 
and in the absence of there being any- 
thing to show the exact circumstances in 
which the murder took place Court would 
like to err on the side of leniency, The 
death sentence commuted to one of life 
imprisonment, Criminal Appeal No. 611 
and Confirmation Case 5 of 1975, Dj- 
10/13-10-1975 (Bom), Reversed on question 
of sentence. {Para 12) 

(C) Penal Code (1860), Ss, 352, 325 and 
34 ~ Accused found to be present and in- 
citing another accused to beat deceased — 
Accused stated to be having a spirit of a 
saint — Deceased, wife of another aceus- 
ed believed to be a witch—Accused shown 
to be present when deceased was beaten 
to death — Held that no common inten- 
tion to murder could be attributed to the 
accused — Conviction under S. 302/34 al- 
tered to one under S, 325/34 1, P. C. — 
Sentence of life imprisonment reduced to 
one for two years, Criminal Appeal No. 
665 of 1975, D/- 10/13-10-1975 (Bom), Re- 
versed, (Para 13) 

Mr. C, A. Phadkar, Advocate and Mr. 
C, 8.58, Rao, Advocate Amicus Curiae, for 
Appellant in both the appeals; Mr. V. S. 
Desai, Sr, Advocate (Mr. H. R. Khanna, 
Advocate for Mr, M. N. Shroff, Advocate 
with him), for Respondent, 

The Judgment of the Court was deli- 
vered by 

FAZAL ALI, Ju— It is strange that 
supersititious beliefs should still persist 
in an age where science has made such 
progress and rationalism dominates over 
thinking. Yet we find a few stray cases 
where baseless and unfounded supersti- 
tions entertained by an educated person 
may lead to a family disaster, One such 
case forms the subject of this appeal filed 
in this Court after obtaining special leave. 

2. The appellant Ashok Laxman Sohoni 
has been convicted under S. 302, I. P, C. 
and sentenced to death, whereas another 
appellant Vijaya has been convicted under 
S. 302/34, I. P., C, and sentenced to 
imprisonment for Hfe, The facts of the 
present case lie within a narrow compass. 
Laxman’s family was residing in House 
No, 622, Ravivar Peth in the town of 
Nasik, Prabhakar Sohoni who was the 
grandfather of appellant No, I had five 
sons, namely, Ram, Pandua, ‘Laxman, 
Bharat and Raghunath, We are not con- 
cerned with the branches of Pandua, 
Bharat and „Raghunath, The appellant 
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Ashok was one of the sons of Laxman by 
his wife Prabhavati. Usha and Vijaya 
appellant No. 2 were the daughters of 
Laxman and sisters of Ashok, Shyam was 
another son of Laxman, In the branch of 
Ram, we have P, W, 1 Suresh who is mar- 
ried to one Sabita, Suresh was, therefore. 
the first cousin of appellant No. 1. 
According to the prosecution Suresh used 
to reside on the second floor of the house 
and Ashok on the first floor of the house 
which consisted of a few rooms, some of 
which were converted into a kitchen, bed- 
room and a Baithak, The ground floor 
was occupied by a tenant. Appellant 
No. 1 Ashok Schoni, for short to be re- 
rerred to as “Ashok” was married to 
Shubhangi on June 22, 1973, Ashok ap- 
pears to have joined the Army in 1962 
and left the same in 1969 and took a job 
in the State Transport Department as a 
mechanic at Nandgaon 40 miles away 
from Nasik, The family of Ashok was a 
typical middle-class family which had 
just sufficient means to meet their two 
ends, Ashok and Vijaya lived in the first 
floor of the house along with their father. 
Ashok used to stay with his wife in a part 
of the kitchen which was converted into 
a bed-room. Shyam was married to 
Shelpa on June 27, 1974 about six 
months before the occurrence. Appellant 
No, 2 Vijaya was.a primary school tea- 
cher but was unmarried, The other son 
Shyam was working as an electrician in 
Ozar a locality about 8 miles away from 
Nasik, It appears that soon after the 
marriage of Ashok and Shubhangi their 
relations became strained and the happi- 
ness of the couple was marred by a super- 
stitious belief entertained by Ashok and 
other members of the family that Shu- 
bhangi was a witch and was practising 
sorcery with the aid of beads, wooden 
snakes and other articles. It is also al- 
leged and in fact admitted by the accus- 
ed that Vijaya appellant No, 2 appears to 
have been possessed of by a spirit of 
Meeravali Baba. Meeravali Hills situated 
at a short distance from the place of oc- 
currence contained a Muslim Dargah 
where an old saint Syed Ishaque Ali Shah 
had been buried since 1565. It appears from 
the evidence that Ashok and other mem- 
bers of the family were the devotees of 
this saint and so deep was the devotion 
of Vijaya appellant No. 2 that she got 
possessed with the spirit of Meeravali 
Baba himself, From a letter produced by 
the prosecution Ext. 55 dated June 10, 
1974, the deceased Shubhangi whose mai- 


den name was Pushpa had written to her 
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brother for bringing certain presents on 
the forthcoming marriage of Shyam, This 
letter has been used by the prosecution 
in order to build a suggestion that the 
family of Ashok tried to make heavy de- 
mands for presents and money from the 
father of the deceased and that may have 
led to the death of the deceased at the 
hands of the appellants, We are, how- 
ever, unable to find any clear or cogent 
evidence to prove this suggestion, Some 
stray observations in Ext. 55 cannot lead 
to the inescapable conclusion that there 
was any kind of unusual demand by the 
family of Ashok, We might also mention 
that few months before the occurrence 
Shubhangi had given birth to a daughter 
who was named Jahan Nabi. This daugh- 
ter was born on May 5, 1974, at Nasik. 
The birth of a daughter to Shubangi at 
her father-in-law’s place clearly indicates 
that till that time relations between the 
two families were quite cordial. It ap- 
pears that on the night intervening 14th 
and 15th January, 1975, which was Maghar 
Sankranti day there was some altercation 
which unfortunately ended in the death of 
the deceased Shubhangi and the appel- 
lants tried their best to hush up the mat- 
ter by arranging a quick and hasty cre- 
mation and by not informing their normal 
relations regarding the circumstances in 
which the death had occurred, A van 
was sent for along with the stretcher and 
the body of the deceased covered with 
chadar was placed on the streteher and 
taken to the cremation ground, The pro- 
secution further alleged that even the 
usual religious rites which were custo- 
mary in the family were also not per- 
formed, It appears that somebody in- 
formed the police that the deceased Shu- 
bhangi had died an unnatura] death and 
that the matter was tried to be hushed up 
by the appellants who were the real mur- 
derers. Thereupon the Sub-Inspector of 
Police visited the house of the appellants 
and interrogated the appellant and other 
members of his family, It may also be 
noted here that the father of the deceased 
had also arrived on getting a telegram and 
he was also told that Shubhangi had died 
without revealing the circumstances under 
which she died. On January 16, 1975, the 
appellant Ashok made a disclosure state- 
ment before the Sub-Inspector and one 
Ashok Ganpatrao Sambre when he nar- 
rated the incident and expressed his desire 
to point out the various incriminating 
articles, Consequently he climbed a loft 
over the kitchen with the aid of a ladder 


and after removing a number of clothes 
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which were kept there he recovered and 
produced a crow bar, pieces of stick, the 
clothes of Shubhangi which were blood- 
stained, a blouse and other articles. A 
search memo, namely, panchanama, was 
made at 8.15 A.M. on January 16, 1975, 
which was duly signed by Ashok Ganpat- 
tao Sambre and another person, The 
search witness Ashok Ganpatrao Sambre 
has appeared as P, W, 9 in the case and 
has proved the contents of the pancha- 
nama as also the fact that appellant No, 
1 after having made. the statement took 
the party to the house and recovered the 
articles mentioned above. The witness 
appears to have been cross-examined only 
on the point whether he had seen the 
blood on the blade of the crow bar or in 
the middle of it, There is no dispute that 
the crow-bar was blood-stained, Whether 
the bloodstains were in the middle or on 
the blade may only be a matter of detail 
which the witness may or may not re- 
member, But his testimony in the Court 
remains unchallenged. In these circum- 
stances the recovery of the articles which 
has been proved by P. W, 9 and supported 
by the panchanama Ext, 32 fully esta~ 
blisheg the guilt of the appellant Ashok. 


3. Apart from this circumstantial 
evidence, the. prosecution has led the evi- 
dence of three eye-witnesses and three 
other witnesses to prove the fact that it 
was appellant No. 1 and his sister Vijaya 
who had combined to cause the death of 
Shubhangi, Both the High Court and the 
Sessions Judge have believed P. Ws, 1 
and 2 the eye-witnesses and P, Ws, 3, 4 
and 5 the ear-witnesses and have accept- 
ed their evidence. Learned counsel for 
the appellants fairly conceded before us 
that in the present state of the evidence 
it was not possible to contend that the 
deceased had not died an unnatural death. 
The only argument put forward by coun- 
sel for the appellants was that even tak- 
ing the evidence at its face value, at the 
most the case made out is one under 
S. 323, I, P. C. and not one under S, 302, 
I. P. C. 

4. Before indicating the evidence in 
the case, it may be necessary to state de- 
fence of the accused. The fact that appel- 
lants 1 and 2 were to go during the night 
of 14th and 15th January, 1975, to Dargah 
of Meeravali Baba ig not disputed, Ac- 
cording to the statement of Ashok after 
taking food and before retiring to bed he 
had asked his wife to give up the habit 
of sorcery and try to mend her ways and 
she promised to do so and both the hus- 
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band and wife went to sleep, At about 
4.30 A.M, he woke up and reminded his 
wife that they had to go to the Hill of 
Meeravali Baba and that she should aban- 
don her witch-craft, This appears to have 
enraged her as a result of which she con- 
fessed and exhorted Meeravali Baba to 
forgive her as she was at fault, She be- 
came wild all of a sudden, dishevelled her 
hair‘ and removed her Saree and also 
wanted to take out even her blouse. 
Thereafter, says the appellant No. 1, that 
she exhorted Meeravali Baba to save her 
and dashed her head on the floor and the 
wall and also on the wooden cupboard. 
She also dashed her hands and feet 
against the trunks, In spite of the appel- 
lant’s trying to pacify her, she paid no 
heed, fainted and fell on the floor, There- 
after his mother, and Vijaya appellant 
No, 2 came and the appellant narrated the 
incident to them, Dr, Dani who was also 
one of the accused came at 7-15 A. M, and 
after examining the deceased went away. 
An ambulance was called at about 
9-45 A. M. and the body of Shubhangi 
was taken to the cremation ground, We 
might like to note one important admis- 
sion made by the accused in his state- 
ment, He clearly states that he had him- 
self covered the body of Shubhangi from 
feet only upto the neck by a white new 
cloth, This is important because one of 
the witnesses P, W, 5 Franciz has been 
disbelieved by the High Court on the 
ground that he could not have seen the 
face of the deceased, P. W, 5 had said 
that when the body was being kept on 
the stretcher the chadar slipped and thus 
he saw the face of the deceased and found 
that it contained blood marks, If the ver- 
sion of appellant No, 1 in his statement is 
believed, then it would appear that the 
body of the deceased wag covered only 
upto the neck and no further, If that was 
so, there can be no impediment for P. W.5 
Franciz in noticing the blood-stains on the 
deceased’s face which was open. Appellant 
No, 1 has further stated in his statement 
that according to the custom in their fa- 
mily the face of a person having issue is 
not covered while being taken for crema- 
tion. In these circumstances, therefore, if 
P. W. 5 Franciz was in a position to notice 
the blood-stains on her face his evidence 
furnishes a very strong corroboration of 
the prosecution case against the accused, 
namely, that the appellants had caused 
the death of the deceased, The High 
Court did not notice this important fact 
while disbelieving P, W, 5. However, 
even if we exclude this fact from consi- 
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deration, that would not make any mate- 
ria] difference to the prosecution case. 


5. The two main eye-witnesses are 

P. W. 1 Suresh Sohoni and P. W, 2 Ratna- 
mala wife of Gopalrao Arole, Suresh So- 
honi has clearly stated that he saw Shu- 
bhangi alive on January 15, 1975, at about 
3.30 or 4.00 A. M, in the partitioned room 
in the kitchen, He also saw Ashok and 
Vijaya. The witness further stated that 
at that time the deceased Shubhangi was 
wearing one violet coloured saree, This 
fact is corroborated by the recovery of 
the articles which included a blood-stain- 
ed violet coloured saree. The witness 
goes on to state that near about 3.30 A. M. 
he heard the shrieks of a woman shouting 
“Baba”, “Baba” and when he came to the 
premises of his uncle he found appellant 
- No, 1, Shubhangi and also Vijaya. He ac- 
tually saw Ashok holding a stick in his 
hand and giving one stroke to his wife 
Shubhangi, The witness further deposed 
that no one from the family of his uncle 
informed him that Shubhangi was dead 
although it was customary to do so. This 
fact is admitted by appellant No. 1 under 
S. 313 of the Code of Criminal Procedure 
and forms'a very important conduct of 
the accused which speaks volumes against 
im, P, W. 2 Ratnamala who is the next 
door neighbour of the appellants’ family 
deposes that about 3.30 A.M. she heard 
the cries of Shubangi coming from her 
house. She then peeped through the open 
Jali over the window and through the 
chink in the window she saw Ashok with 
a stick in hand in the partitioned room of 
the kitchen. She also saw appellant No. 
2 Vijaya catching hold of the hands of 
Shubhangi, She also deposed that appel- 
lant No, 1 was hitting Shubhangi with the 
stick. She further states that Shubangi 
also used to say “Baba Save me, I have no 
bead” which suggests that while beating 
the appellant No, 1 was demanding his 
wife to return the beads and she denied 
that she possessed any, Learned counsel 
for the appellant suggested that this witness 
could not have seen the occurrence from 
the chink because the partitioned room in 
the kitchen was situated at a fair distance 
from the place where the witness was. 
The learned Sessions Judge, in view of 
the controversy, visited the site and held 
a local inspection and got prepared a site- 
plan which is Ext. 80. The inspection 
was held in the presence of the parties 
and the Sessions Judge has categorically 
observed that the maximum width of the 
chink at the southern end was 1’-6” 
whereas the width of the window in the 
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kitchen in the western wall was 2-1”, 
The learned Judge was also of the opin- 
ion that the portion from waist to chest of 
a person standing in the bed-room of the 
accused No, 1 was clearly visible, In these 
circumstances it is: not possible for us to 
distrust the evidence of P. W, 2 Ratna- 
mala which ig of a purely independent 
character, 

6. The evidence of P. Ws. 1 and 2 is 
further corroborated by the evidence of 
P. Ws, 3, 4 and 6 P, W. 3 Pushpawati 
relates the conversation between accused 
Nos, 1 and 2 and the deceased and says 
that while the appellants were demanding 
beads from the deceased and were con- 
stantly beating her, Shubhangi was de- 
manding water and was being accused of 
being a witch, 

7. Similarly P, W. 4 Rajmal husband 
of P. W. 3 corroborates his wife and says 
that nearabout early morning he heard 
conversation between Vijaya and the de- 
ceased, Vijaya appellant No. 2 was de~ 
manding beads and Shubhangi was pro- 
testing that she had no beads, A similar 
demand was then made by appellant No, 
1 Ashok. Thereafter he and his wife both 
heard the noise of a stroke being given 
to Shubhangi. 

8. P. W, 6 Balchandra also proved that 
at about 3.30 A.M, he heard the cries of 
Shubhangi and shouting the words “Aaf 
Ga, Do not beat me”, The witness says 
that he heard these words being uttered 
by Shubhangi three or four times, The 
evidence of this witness which has been 
believed by the courts below clearly esta- 
blishes the following circumstances: 

(i) that the appellants undoubtedly, 
believed the deceased to be a witch; 

(ii) that such a belief was totally un- 
founded and was not based on anything 
substantial; 

(iii) that Vijaya and appellant No, I 
were Jast seen with the deceased Shu- 
bhangi; 

(iv) that appellant No, I Ashok held a 
stick with which he had given several 
strokes to the deceased while Vijaya was 
helping him; and 

(v) that Vijaya was also inciting the 
appellant No, 1 to assault the deceased. 
These facts are substantially corroborated 
by the recovery of the articles in conse- 
quence of the disclosure statement made 
by appellant No, 1 and supported by the 
panchanama referred to above, 

9. Another important fact which sugs 
gests the guilty intention on the part „of 
the appellants js the fact of the burried 
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cremation without informing their near 
relations and without performing the ne- 
cessary ceremonies. 

10. Finally the courts below have 
pointed out that even in the death regis- 
ter a false entry was made at the instance 
of appellant No. 1 that his wife had died 
due to sickness which was the case of 
neither party. A consideration of these 
circumstances, therefore, unmistakably 
leads to the conclusion that appellant No. 
1 had undoubtedly beaten his wife to 
death, The evidence shows that he start- 
ed beating his wife with various weapons 
right from 3.30 A.M. and stopped only 
after she was completely silenced. 

11. Learned counsel 
lants submitted that since the appellants 
were under a bona fide belief that the 
deceased was a witch and was practising 
sorcery appellant No, 1 never intended to 
cause her murder but only inflicted a sim- 
ple assault, We are, however, unable to 
apree with this argument. The appre- 
hension that Shubhangi was a witch was 
totally unfounded, No reliable evidence 
has been led by the defence to show that 
there was any substantial ground for en- 
tertaining this belief, Furthermore when 
appellant No, 1 started beating his wife 
continually for one or two hours and left 
her only when she was silenced the only 
inference that could be drawn from his 
act was that he deliberately intended the 
murder of the deceased, In these circum- 
stances, therefore, we fully agree with the 
courts below that the prosecution has 
proved its case of murder beyond reason- 
able” doubt. 7 

12. The other question that remains is 
whether the courts below were right in 
passing the sentence of death on appel- 
lant No, 1, We feel that as appellant No. 
1 was labouring under a hallucination, 
however unfounded it may be, and as 
there is no corpus delicti in the instant 
case so that the courts may be in a posi- 
tion to know the nature and character of 
the injuries and to assess that the murder 
was of such a brutal or dastardly charac- 
ter that only a death sentence could be 
imposed on appellant No, 1 and in 
the absence of there being anything to 
show the exact circumstances in which 
the murder took place we would rather 
like to err on the side of leniency. We 
do not find any special reasons for award- 
ing the extreme penalty of death on the 
appellant No. 1. We, therefore, allow ap- 
peal of appellant No. 1 only to this ex- 
tent and commute his sentence from one 
of death to imprisonment for life, 
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13. A regards Vijaya appellant No. 
2 the evidence does not show that she was 
present throughout when the beating was 
given to the deceased, From the evidence 
it also appears that at the time when Vi- 
jaya wag inciting her brother Ashok to 
assault Shubhangi she believed that she 
had been possessed of some spirit and was 
shouting slogans, Ag the deceased had 
recently given birth to a child and there 
was nothing to show that in her presence 
any other weapon excepting a stick was 
used it will be impossible to attribute to 
Vijaya a common intention to murder 
along with appellant 
No, 1. Moreover, it is quite likely that 
after having uttered a few words and 
after having incited her brother to beat 
the deceased she might have either left 
the room or ceased to be in possession of 
the spirit, At any rate in the present 
state of the evidence it cannot be said that 
Vijaya shared a common intention to 
murder the deceased along with appel- 
lant No, 1. For these reasons, therefore, 
we would alter the conviction of Vijaya 
from one under S, 302, read with S, 34, 
I. P, C, to that under Ss, 325/34, 1, P, C. 
and reduce her sentence from life impri- 
sonment to that of two years’ rigorous 
imprisonment, As Vijaya has already 
served out the sentence of two years she 
is directed to be set at liberty forthwith. 


14. We accordingly confirm the con- 
viction of appellant No. 1 Ashok and re- 
duce his sentence from death to life im- 
prisonment, The conviction of Vijaya is 
altered from that under Ss, 302/34, I. P, C. 
to one under Ss. 325/34, I. P, C. and the 
sentence is reduced to two years’ rigorous 
imprisonment. The appeals are disposed 
of accordingly, 


t 


eg Order accordingly. 
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(A) Criminal P. C. (1974), S. 357 (1) 
(c) — Offence of murder — Sentence 
of death or life imprisonment com- 
bined with a sentence of fine — 
Principles governing imposition of 
sentence of fine, (Penal Code (1860), 
S. 302), 


Though for the offence of murder 
courts have the power to combine a 
sentence of death with a sentence of 
fine that power is sparingly exer~ 
cised because the sentence of death 
is an extreme penalty to impose and 
adding to that grave penalty a sen- 
tence of fine is hardly calculated to 
serve any social purpose, In fact, the 
common trend of sentencing is that 
even a sentence of life imprisonment 
is seldom combined with a heavy 
sentence of fine. Before imposing 
the sentence of fine, particularly a 
heavy fine, along with the sentence of 
death or life imprisonment, one must 
pause to consider whether the sen- 
tence of fine is at all called for and 
if so, what is a proper or adequate 
fine to impose in the circumstances 
of the case. (Para 9) 


It cannot, however, be overlooked, 
that since by S. 357 (1) (c) of the 
new Code and its precursor, S. 545 
(1) (bb) of the old Code, compensa- 
tion can only come out of fine, it is 
always necessary to consider in the 
first instance whether the sentence 
of fine is at all called for, particu- 
larly when the offender is sentenced 
to death or life imprisonment. If so, 
the fine must not be excessive, hav- 
ing regard to all the circumstances of 
the case like motivation of the of- 
fence. the pecuniary gain likely to 
have been made by the offender by 
committing the offence and his 
means to pay the fine. (Para 12) 

In the instant ease the High Court 
instead of applying its mind to these 
factors, considered only what compen- 
sation the heirs of the deceased 
ought to receive, And that question 
it decided on inadequate data. In 
view of the fact that the appellant 
was under the sentence of death 
since its imposition by the Sessions 
Court and its reduction to life im- 
prisonment by the High Court and 
since a sentence of life imprisonment 


has been imposed on the appellant, 
that being the only other sentence 
permissible under the law, the un- 
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duly excessive fine of Rs, 20,000 im- 
posed by the High Court was re- 
duced to a sum of Rs, 3,000/-. 
A (Para 13) 
(E) Criminal P, C. (1974), Ss. 357 4 
482 — Application by heirs of de- 
ceased for compensation under S. 482 
— Application can be treated as þe- 
ing under S. 357, 


If there is an express provision in 
a statute governing a particular sub- 
ject-matter there is no scope for in- 
voking or exercising the inherent 
powers of the Court because the 
Court ought to apply the provisions 
of the statute which are made ad- 
visedly to govern the particular sub- 
ject-matter, Thus the application 
made by the heirs of the deceased 
for compensation could not have 
been made under S. 482 since S. 357 
expressly confers power on the 
court to pass an order for payment of 
compensation in the circumstances 
mentioned therein, That did not, 
however, affect the power of the 
High Court to deal with the applica- 
tion because though the application 
was wrongly described as having 
been made under S. 482 the High 
Court could deal with it as if it 
were made under S, 357 of the Code. 


(Para 3) 

Cases Referred: Chronological Paras 
ATR 1956 Bom 711 = 1956 Cri LJ 
1306 9 


AIR 1952 SC 14 = 
1953 Cri LJ 542 


“M/s. Vineet Kumar and M. Mudgal 
Advocates, for Appellant; Mr, A. V. 
Rangam and Miss A. Subhashni, Ad- 
vocates, (for No, 1) and M/s. K. 
Jayaram and K. Ram Kumar, Advo- 
cates, (for Nos, 2-4), for Respon- 
dents. 

The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.:— The appel- 
lant, Palaniappa Gounder, was 
convicted by the learned Principal 
Sessions Judge, Salem, under 8S, 302 
of the Penal Code and was sentenced 
to death on the charge that on 
August 23, 1974 he had committed 
the murder of one Sengoda Gounder. 
The appellant’s son and daughter-in- 
law were convicted by the learned 
Judge for abetting the murder and 
were sentenced to life imprisonment. 


1952 SCR 172 = 
9 





1977 ` 


The three accused filed an appeal in 
the High Court of Madras which up- 
held the appellant’s conviction under 
S. 302 but reduced the sentence from 
death to imprisonment of life. How- 
ever, while reducing. the substantive 
sentence the High Court imposed a 
fine of Rs, -20,000/- on the appellant 
and directed that out of the fine, if 
realised, a sum of Rs, 15,000/- should 
be paid to the son and daughters of 
the deceased under S. 357 (1) (c) of 
the Cr. P. C. 2 of 1974, The other 
two accused were acquitted by 
the High Court. We are not concern- 
ed in this appeal with the legality of 
the appellant’s conviction or with the 
acquittal of his daughter and son-in- 
law. The special leave granted by 
this Court is limited to the question 
of the propriety of the fine imposed 
by the High Court. 


2. The reason and occasion for im- 
posing the sentence of fine was that 
an application was filed before the 
High Court under S. 482 of the Cri- 
minal Procedure Code by a son and 
two daughters of the deceased pray- 
ing that the appellant, his son and 
daughter-in-law be asked to pay to 
them, as heirs of the deceased, com- 
pensation in the sum of Rupees 
40,000/- for the death of their father. 


3. S. 482 of the Code under which 
the heirs of the deceased filed the 
application for compensation corres- 
ponds to S. 561-A of the Criminal 
Procedure Code of 1898. It saves the 
inherent powers of the High Court 
to make such orders as may be 
necessary to give effect to any order 
under the Code or to prevent abuse 
of the process of any Court or other- 
wise to secure the ends of justice, A 
provision which saves the inherent 
powers of a Court cannot override 
any express provision 
the statute which saves that power. 
This is put in another form by say- 
ing that if there is an express provi- 
sion in a statute governing a particu- 
lar subject-matter there is no scope 
for invoking or exercising the in- 
herent powers of the Court because 
the Court ought to apply the provi- 
sions of the statute which are made 
advisedly to govern the particular 
subject-matter. From this it will be 
clear that the application made by 
the heirs of the deceased for com- 
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pensation could not have been made 
under S. 482 since S. 357 expressly 
confers power on the court to pass anl. 
order for payment of compensation in 
the circumstances mentioned there- 
in, That did not, however, affect 
the power of the High Court to deal’ 
with the application because though 
the application was wrongly describ- 
ed as having been made under S, 482 
the High Court could deal with it: 
as if it were made under S. 357 of: 
the Code. That in fact is what the! 
High Court proceeded to do, for it 
passed the order of compensation not 
under S. 482 but under S, 357 (1) (ce) 
of the Code. 


4. S. 357 of the Code of Criminal 
Procedure, 2 of 1974, reads thus: 

“357. Order to pay compensation. 
(1) When a Court imposes a sentence 
of fine or a sentence (including a 


sentence of death) of which fine 
forms a part, the Court may, when 
passing judgment, order the whole 


or any part of the fine recovered to 
be applied. 


(a) in defraying the expenses pro- 
perly incurred in the prosecution: 

(b) in the payment to any person 
of compensation for any loss or in- 
jury caused by the offence, when 
compensation is, in the opinion of 
the Court, recoverable by such per- 
son in a Civil Court; 

(c) when any person is convicted of 
any offence for having caused the 
death of another person or of having 
abetted the commission of such an 
offence, in paying compensation to 
the persons who are, under the 
Fatal Accidents Act, 1855 (13 of 
1855), entitled to recover damages 
from the person sentenced for the 
loss resulting to them from such 
death; 


(d) when any person is convicted of 
any offence which includes theft, 
criminal misappropriation, criminal 
breach of trust, or cheating, or of 
having dishonestly received or retain- 
ed, or of having voluntarily assisted 
in disposing of, stolen property 
knowing or having reasons to be- 
lieve the same to be stolen, in com- 
pensating any bona fide purchaser of 
such property for the loss of the 
same if such property is restored to 
the possession of the person entitled 
thereto. i 
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(2) If the fine is imposed in a case 
which is subject to appeal, no such 
payment shall be made before the pe- 
riod allowed for presenting the ap- 
peal has elapsed, or, if an appeal be 
presented, before the decision of the 
appeal. 

(3) When a Court imposes a sen- 
tence, of which fine does not form a 
part. the Court may, when passing 
judgment, order the accused person 
to pay, by way of compensation, 
such amount as may be specified in 
the order to the person who has suf- 
fered any loss or injury by reason of 
the act for which the accused person 
has been so sentenced, 


(4) An order under this section 
may also be made by an Appellate 
Court or by the High Court or 
Court of Session when exercising 
its powers of revision, 

(5) At the time of awarding com- 
pensation in any subsequent civil 
suit relating to the same matter, the 
Court shall take into account any 
sum paid or recovered as compensa- 
tion under this section.” 


5. Clauses (a), (b) and (d) of 
S. 357 (1) need not be considered 
firstly because the High Court has 
passed the order of compensation 
under cl. (c) and secondly because 
those clauses have no application, No 
order having been passed by the 
High Court fer defraying the expen- 
ses incurred in the prosecution cl. (a) 
does not come for consideration. 
Clause (b) has no application to 
cases in which the heirs of a person 
whose death has been caused apply 
for compensation because that clause 
deals with the payment of compen- 
sation to the very person to whom 
any loss or injury has been caused 
as a result of the offence committed 
against him or his property and 
when compensation is recoverable by 
such person in a Civil Court. Clause 
(d) deals with a different class of 
cases altogether and need not detain 
us. 

6. Clause (c) of S. 357 (1) under 
which the High Court has passed 
the order for compensation enables 
the Court to direct that the whole 
or any part of the fine recovered 
may be applied in paying compensa- 
tion to the persons who are under 
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the Fatal Accidents Act, 1855 en- 
titled to recover damages from the 
person sentenced for the loss result- 
ing to them from the death of the 
person whose heirs, as described in 
the Act of 1855, they claim to be, 
Since under the Act of 1855, persons 


who may be compensated are the 
wife, husband, parent (including 
grand parents) and child (including 


grandchildren and stepchildren), the 
application filed in the High Court 
was maintainble at the instance of 
the son and daughters of the de- 
ceased. 


7 It cannot however be overlook- 
ed that the order for compensation 
can be passed under S. 357 (1) (c) 
only when “a Court imposes a sen- 
tence of fine or a sentence (including 
a sentence of death) of which fine 
forms a part.” We are concerned in 
this appeal to examine primarily the 
legality and propriety of the sentence 
of fine imposed by the High Court 
because upon that would depend the 
efficacy and indeed the very exis< 
tence of the order for payment of 
compensation to the heirs of the de~ 
ceased, The compensation, as provid~ 
ed in the section, has to come out of 
the fine. Therefore, if on a proper 
application of the principles of sen- 
tencing, the fine imposed by the 
High Court is found to be excessive 
and has therefore to be reduced, the 
order regarding the payment of com- 
pensation must suffer a correspond< 
ing variation. 

8. There can be no doubt that for 
the offence of murder Courts have 
the power to impose a sentence of 
fine under S. 302 of the Penal Code. 
That section provides that whoever 
commits murder shall be punished 
with death or imprisonment for life, 
and “shall also be liable to fine.” 
That is why S. 357 (1) of the Code 
speaks of “a sentence (including a 
sentence of death) of which fine 
forms a part.” That is only an in- 
stance of the practical application ol 
S. 302 under which not only a sen- 
tence of imprisonment for life bul 
even a sentence of death can legiti- 
mately be combined with a sentence 
of fine. 

9. But legitimacy is not to be 
confused with propriety and the 
fact that the Court possesses a cer 
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tain power does not mean that it 
must always exercise it, Though, 
therefore, the High Court had the 
power to impose on the appellant a 
sentence of fine along with the sen- 
tence of life imprisonment the ques- 
tion still arises whether a sentence of 
fine of Rs. 20,000/- is justified in 
the circumstances of the case, Eco- 
nomic offences are generally visited 
with heavy fines because an offen- 
der who has enriched himself un- 
eonscionably or unjustifiably by vio- 
lating economie laws can be assumed 
legitimately to possess the means to 
pay that fine. He must disgorge his 
ill-gotten wealth, But quite different 
considerations would, in the genera- 
lity of cases, apply to matters of the 
present kind. Though there is power 
to combine a sentence of déath with 
a sentence of fine that power is 
sparingly exercised because the sen- 
tence of death is an extreme penalty 
to impose and adding to that grave 
penalty a sentence of fine is hardly 
calculated to serve any social pur- 
pose. In fact, the common trend of 
sentencing is that even a sentence of 
life imprisonment is seldom combin- 
ed with -a heavy sentence of fine. We 
cannot, of course, go so far as to ex- 
press approval of the unqualified view 
taken in some of the cases that a 
sentence of fine for an offence of 
murder is wholly “inapposite” (See, 
for example, State v. Pandurang 
Shinde, AIR 1956 Bom 711 at p. 714) 
but before imposing the sentence of 
fine, particularly a heavy fine, along 
with the sentence of death or Tife 
imprisonment, one must pause to 
consider whether the sentence of 
fine is at all called for and if so, 
what is a proper or adequate fine to 
impose in the circumstances of the 
case. As observed by this Court in 
Adamji Umar Dalal v. The State of 





Bombay, 1952 SCR 172 = (AIR 1952 
SC 14) determination of the right 
measure of punishment is often a 


point of great difficulty and no hard 
and fast rule can be laid down, it 
being a matter of discretion which 
is to be guided by a variety of con- 
siderations but the Court must al- 
ways bear in mind the necessity of 
maintaining a proportion between the 
offence and the penalty proposed for 
it. Speaking for the Court Mahajan 
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J. observed in that case that: “in 
imposing a fine it is necessary to 
have as much regard to the pecuniary 
circumstances of the accused persons 
as to the character and magnitude of 
the offence, and where a substantial 
term of imprisonment is inflicted, an 
excessive fine should not accompany 
it except in exceptional cases” (page 
177). Though that case related to an 
economic offence, this Court reduced 
the sentence of fine from Rs, 42,3(C0/- 
to Rs, 4,000/- on the ground that due 
regard was not paid by the lower 
Court to the principles governing the 
imposition of a setence of fine, 


10. The High Court imposed in the 
instant case a fine of Rs, 20,000/- on 
the ground that “the deceased was 
aged about 48 years and was active- 
ly supervising the cultivation of the 
family lands and would have lived 
for another 15 to 20 years with his 
abilities intact, and the loss to the 
dependents, viz, the son and 
daughters would be about Rupees 
20,000/-.” Except for the bald sand 
bare statements contained in the peti- 
tion for compensation filed by ‘the 
heirs of the deceased, there is no 
warrant for the assumption made by 
the High Court as regards the re- 
tention of “abilities intact” or as 
regards the extent of “loss to the de- 
pendants.” 


11. It appears to us that the 
High Court first considered what 
compensation ought to be awarded to 
the heirs of the deceased and then 
imposed by way of fine an amount 
which was higher than the compensa- 
tion because the compensation has 
to come out of the amount of 
fine, Apart from the fact that 
even the compensation was not fixed 
on any reliable data, the High Court, 
with respect, put the cart before the 
horse in leaving the propriety of 
fine to depend upon the amount of 
compensation, The first concern of 
the Court, after recording an order of 
conviction, ought to be to determine 
the proper sentence to pass, The sen- 
tence must be proportionate to the 
nature of the offence and the sen- 
tence. including the sentence of fine, 
must not be unduly excessive. In 
fact, the primary object of imposing 
a fine is not to ensure that the of- 
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fender will undergo the sentence in 
default of payment of fine but to see 
that the fine is realised, which can 
happen only when the fine is not 
unduly excessive having regard to 
all the circumstances of the case, in- 
cluding the means of the offender. 


12. S. 357 (1) (ce) of the new Code 
corresponds to S. 545 (1) (bb) of the 
Code of 1898 which was introduced 
by S. 110 of Amending Act 26 of 
1955. The Statement of Objects and 
Reasons of that Act shows that the 
Joint Committee took the view that, 
in suitable cases, the person who 
causes death should compensate the 
heirs and dependents of the deceas~ 
ed for the loss resulting from the 


death, The Joint Committee 
was in full agreement with 
the view that in a case 


where death has resulted from homi- 
cide, the Court should award com- 
pensation to the heirs of the deceas- 
ed because that would result “in 
settling the claim once for all by do- 
ing away with the need for a fur- 
ther claim in a civil Court, needless 
worry and expense to both sides of 
the party.” The views of the Joint 
Committee incorporated in the State- 
ment of Objects and Reasons to the 
Amending Act of 1955 are undoubt- 
edly entitled to consideration but 
those views only reflect that there 
should reside in the criminal Court 
the power in appropriate cases to 
pass an order of compensation in 
favour of the heirs of the deceased. 
It cannot, however, be overlooked 
that since by S. 357 (1) (c) of the 
new Code and its precursor, S, 545 
(1) (bb) of the old Code, compensa- 
tion can only come out of fine, it is 


always necessary to consider in the 
first instance whether the sentence 
‘lof fine is at all called for, particu- 


larly when the offender is sentenced 
to death or life imprisonment, If so, 
the fine must not be excessive, hav- 
ing regard to all the circumstances of 
the case like motivation of the of- 
fence, the pecuniary gain likely to 
have been made by the offender by 
committing the offence and his means 
to pay the fine. 

13. The High Court. instead of ap- 
plying its mind to these factors, con- 
sidered ‘only what compensation the 
heirs of the deceased ought to re- 
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ceive, And that question it decided 
on inadequate data, In view of the 
fact that the appellant owas under 
the sentence of death since its impo- 
sition by the Sessions Court and its 
reduction to life imprisonment by the 
High Court and since a sentence of 
life imprisonment has been imposed 
on the appellant, that being the only 
other sentence permissible under the 
law, the fine of Rs. 20,000 imposed 
by the High Court seems to us un- 
duly excessive. In the circumstances 
we reduce it to a sum of Rs, 3,000/- 
and direct that the fine or so much 
of it as is recovered shall be paid 
to the son and daughters of the de- 
ceased who had filed the petition in 
that behalf in the High Court, 


Order accordingly. 
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(From: RAJASTHAN)* 

Y. V. CHANDRACHUD, P. K. 
GOSWAMI a N. SHINGHAL, 
The State of Rajasthan, Appellant 

v. Ramdeen and others, Respendents. 

Criminal Appeal No. 343 of 1976, 

D/- 4-3-1977. 


Criminal P, C. (1974), S. 378 (1) (3) 
-~ Appeal by State against order of 
acquittal with leave of High Court 
—Appeal can he filed within 90 days 
from the date of order of acquittal 
and prayer for leave may be includ- 
ed in that appeal — (Lim. Act (1963), 
Art, 114), Cri. A. No. 575 of 1974, 
D/- 27-1-1975 (Raj), Reversed. 


Under the law it will be perfectly 
in order if a composite application is 
made giving the necessary facts and 
circumstances of the case along with 
the grounds which may be urged in 
the appeal with a prayer for leave 
to entertain the appeal. It is not 
necessary as a matter of law. that an 
application for leave to entertain the 
appeal should be lodged first und 
only after grant of leave by the High 
Court an appeal may be preferred 


*(Criminal Appeal No. 575 of 1974, 
D/- 27-1-1975—(Raj)). 
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against the order of acquittal, If 
such a procedure is adopted, it is 
likely, the appeal may be time-bar- 
red if the High Court takes more 
than ninety days for disposal of the 
application for leave. The possibility 
that the High Court may always in 
such cases condone the delay on ap- 
plication filed before it does not, in 
law, solve the legal issue. The right 
conferred by S. 378 (1), Cr. P. C., 
upon the State to prefer an appeal 
against acquittal will be jeopardised 
if such a procedure is adopted, for 
in certain cases it may so happen 
that the High Court may refuse to 
exercise its discretion to condone the 
delay, The right conferred under the 
section cannot be put in peril by 
an interpretation of S. 378, Cr. P.C. 
which is likely to affect adversely or 
even perhaps to destroy that right. 
(Para 8) 
Held that the application for leave 
to appeal, which was made by the 
State in this case was equivalent to 
a memorandum of appeal under 
S. 378 (1) read with sub-s. (3) of 
that section, The fact that the appli- 
cation mentioned S. 378 (3) was not 
decisive of the true character of the 
application which to all intents and 
purposes was a memorandum of ap- 
peal, There was, therefore, no need 
for presentation of a second petition 
of appeal nor for an application for 
condonation of delay in this case. 
The petition of appeal was filed with- 
in time and the High Court commit- 
ted an error of law in dismissing the 
same as time-barred, Crl. Appeal No. 
575 of 1974, D/- 27-1-1975 (Raj), Re- 
versed. (Para 10) 
M/s. S. M, Jain, I. Makwana and 
D. Shandari, Advocates, for Appel- 
lant; M/s. Doongar Singh and S, K. 
Gambhir, Advocates, for Respon- 
dents, 
The Judgment of the Court was 
delivered by 
GOSWAMI, J.:.— 
were tried by the 
Merta (Rajasthan) for offences under 
Ss, 302, 302/149 and some other mi- 
nor sections of the I. P.C, Respondent 
Goparam was acquitted of all the 
charges. The other respondents also 
were acquitted of the charges under 
Ss. 302 and 302/149, IP.C. Res- 
pondent Sangram was convicted 
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The respondents 
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Sessions Judge, - 
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under 5. 304 Part II, I. P.C. Res- 
pondent Dayalram was convicted 
under S, 324, I1P.C, Respondents 


Budharam and Ramdeen were con- 
victed under S, 323, I. P.C, 
2. Being aggrieved by the judg- 


ment of the Sessions Judge, the State 
of Rajasthan preferred an appeal 
against acquittal of the major char- 
ges under S. 378 of the Code of Cri- 
minal Procedure, 1973, 


3. The Sessions Judge delivered 
the judgment on March 30, 1974 and 
the Code of Criminal Procedure, 
1973, came into force from April 1, 
1974. The appeal was, therefore, 
preferred under the new Code, 


4. It appears that the State of 
Rajasthan preferred a petition for 
leave to appeal under S. 378 (3) of 
the Code of Criminal Procedure, 
1973, on June 27, 1974 which was 
within the period of limitation pre- 
scribed under Art. 114 (b) of the Lim. 
Act, 1963, Art. 114 (a) of the Lim. 
Act, 1963, provides for a period of 
limitation for appeal from an order 
of acquittal under sub-s. (1) or sub- 
s. (2) of S, 417 of the Code of Cri- 
minal Procedure, 1898 (hereinafter to 
be described as the old Code). The 
Lim. Act being an Act of the year 
1963, does not naturally refer to 
S. 378 of the Code of Criminal Pro- 
cedure 1973, S, 378 of the Code of 
Criminal Procedure, 1973, is equiva- 
lent to S. 417 of the old Code with 
an important difference in case of 
appeal against acquittal by the State. 
Under the old Code there was no 
provision for taking leave of the 
High Court by the State for presen- 
tation of an appeal to the High Court 
against an original or appellate order 
of acquittal, There was, however, 
provision for obtaining special leave 
to appeal under S. 417 (3) of the 
old Code against an order of acquit- 
tal in any case instituted upon com- 
plaint. With some changes about 
limitation, with which we are not 
concerned, provision for special leave 
to appeal in any case instituted upon 
complaint has been retained in the 
new Code. Unlike in the old Code, 
S. 378 (3) provides that no appeal 
under sub-s, (1) or sub-s, (2) thereof 
shall be entertained except with the 
leave of the High Court. Such a 
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provision for obtaining leave of the 
High Court by the State was absent 
‘in the old Code. 


5. Since the State filed an appeal 
against acquittal in this case soon 
after the coming into force of the 
new Code, the State of Rajasthan 
preferred an application describing it 
as a petition for leave to appeal 
under S, 378 (3) of the Code of Cri- 
minal Procedure, 1973, with a prayer 
“to aecept this petition to file an ap- 
peal in the present case......... ” Al- 
though the application was deseribed 
as one under S, 378 (3) of the Code 
of Criminal Procedure, all the facts 
and other requisites for a memoran- 
dum of appeal, including the grounds 
on which the appeal was founded, 
were given in as great a detail as 
was necessary, The High Court after 
hearing the State granted leave to 
appeal on August 16, 1974, The 
State thereafter filed again a petition 
of appeal on September 10, 1974. 
This date is clearly beyond the pe- 
riod of ninety days prescribed under 
Art. 114 (a) of the Lim. ` Act, 1963. 
The High Court dismissed the ap- 
peal on January 27, 1975, as time- 
barred. 

6. In view of S, 8 of the General 
Clauses Act, 1897, it is not disputed 
before us that Art. 114 (a) is appli- 
cable in this case, The respondents, 
however, submit that the petition of 
appeal should have been presented 
within ninety days of the judgment 
of the Sessions Judge which was on 
March 30, 1974. Since that was not 
done and there was not even an ap- 


plication for condonation of delay, 
the High Court had no alternative 
than to dismiss the appeal as time- 


barred. The respondents further add 
that it was the practice of the 
Rajasthan High Court to present a 
memorandum of appeal after obtain- 
ing leave of the High Court, It was, 
therefore, incumbent upon the ap- 
pellant to have preferred the petition 
of appeal within ninety days as pre- 
scribed under the law. The High 
Court also while refusing leave to 
appeal to the Supreme Court observ- 
ed in its order that “the practice of 
this court is that separate memo of 
appeal has to be filed in all matters 
relating to the grant of leave to 
appeal under S. 378, Cr. P. C.”. 


A.LR. 


7. It is difficult to appreciate the 
reference to practice, by the High 
Court, so far as appeals by State 
are concerned when the new Code of 
Criminal Procedure, for the first 
time, provided for obtaining leave to 
appeal by the State only from April 
1, 1974, It is admitted that there are 
no rules laid down by the High 
Court in the matter of application 
for leave to appeal by the State: It 
is, therefore, not possible to decide 
the matter relying upon the so-call- 
ed practice soon after the provision 
has been introduced. 


8. The matter will, therefore, have 
to be decided in terms of S. 378 (1) 
and (3) of the Code of Criminal 
Procedure, 1973. S. 378 (1), so far as 
it is material for our purpose, pro- 
vides that the State Government may 
direct the Public Prosecutor to pre- 
sent an appeal to the High Court 
from an original or appellate order of 
acquittal, Sub-s, (3) of that section 
provides that such an appeal shall 
not be entertained except with the 
leave of the High Court, Under the 
law it will be perfectly in order if a 


composite application is made giving 
the necessary facts and  circumstan- 
ces of the case along with the 


grounds which may be urged in the 
appeal with a prayer for leave to en- 
tertain the appeal. It is not necessary 
as a matter of law, that an applica- 
tion for leave to entertain the ap- 
peal should be lodged first and only 
after grant of leave by the High 
Court an appeal may be preferred 
against the order of acquittal. If 
such a procedure is adopted. as above, 


it is likely, as it has happened 
in this case, the appeal may 
be time-barred if the High 
Court takes more than ninety 


days for disposal of the application 
for leave. The possibility that the 
High Court may always in such 
cases condone the delay on applica- 
tion filed before it does not, in law, 
solve the legal issue. The right con- 
ferred by S. 378 (1), Cr. P.C., upon 
the State to prefer an appeal against 
acquittal will be jeopardised if such 
a procedure is adopted, for in certain 
cases it may so happen that the 
High Court may refuse to exercise 
its discretion to condone the delay. 
The right conferred under the sec- 
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(tion cannot be put in peril by an 
linterpretation of S. 378, Cr. P.C. 
which is likely to affect adversely or 
even perhaps to destroy that right. 

9. Besides, under Art, 114 of the 
Limitation Act, in an appeal from an 
order of acquittal by the State, the 
period of limitation is ninety days 
from the date of the order appealed 
from, whereas in an appeal from an 
order of acquittal, in any case insti- 
tuted upon complaint, the period is 
thirty days from the date of the 
prant of special leave. Thus there is 
a clear distinction between the two 
types of appeals with regard to ter- 
minus a quo under Art, 114. It is, 
therefore, not necessary to wait un- 
til the grant of leave by the High 
Court to present a memorandum of 
appeal against acquittal at the in- 
stance of the State. Thus, appeal can 
be filed by the State within ninety 
days from the date of the order of 
acquittal and a prayer may be in- 
cluded in that appeal for entertain- 
ing the appeal under  sub-s. (3) of 
S. 378, Cr.P.C. If the leave sought 
for is not granted by the High Court 
the appeal is not entertained and 
stands dismissed. 

10. We are, therefore, clearly of 
opinion ` that the application for 
leave to appeal, which was made by 
the State in this case, is equivalent 
to a memorandum of appeal under 
S. 378 (1) read with sub-s. (3) of 
that section of the Code of Criminal 
Procedure, 1973. The fact that the 
application mentioned S, 378 (3) is 
not decisive of the true character of 
the application which to all intents 
and purposes was a memorandum of 
appeal, There was, therefore, no 
need for presentation of a second 
petition of appeal nor for an applica- 
tion for condonation of delay in this 
case, The petition of appeal was filed 
within time and the High Court 
committed an error of law in dis- 
missing the same as time-barred, 


il. In the result the appeal is al- 
lowed. The order of the High Court 
is set aside, The petition of appeal of 
June 27, 1974, shall be restored to 
the file of the High Court and treat- 
ed as a memorandum of appeal 
under S. 378 (1) of the Code of Cri- 
minal Procedure, 1973, and, since 


‘ner of a dissolved firm, as 


Surya Kant S. C. 1331 
leave had already been granted by 
the High Court, the appeal will be 


disposed of in accordance with law. 
Appeal allowed. 


AIR 1977 SUPREME COURT 1331 
(From: Madhya Pradesh)* 
P. K. GOSWAMI AND P. N. 
SHINGHAL, JJ. 
Vasudeo Kulkarni, Appellant v. 


Surya Kant Bhatt and another, Res- 
pondents, 


Criminal Appeal No. 24 of 1972, 
D/- 2-3-1977. 
Criminal P, C. (1898), S. 423 — 


Appeal against acquittal — Interfer- 
ence by High Court —- Reasons given 
by trial Court weighty and cogent — 
Held interference was unjustified. 
Cri. A, No, 292 of 1970, D/- 22-10- 
1971 (M. P.), Reversed, 


The accused appellant was a senior 
lawyer and was appointed by a part- 
counsel 
and attorney for filing suits and re- 
covering dues from various parties. 
The partner’s son filed a complaint 
making allegations under Ss. 409, 468 
and 474 Penal Code against the ac- 
cused appellant in regard to some 
amount paid to him in the course of 
legal services, The trial Court who 
had an opportunity to see the com- 
plainant giving evidence did not 
choose to rely on his version of the 
case and preferred to accept the ex- 
planation of the accused appellant 
and acquitted him, In appeal against 
acquittal the High Court set aside 


‘the acquittal and convicted the ac- 


cused. 


Held, that there was no sufficient 
ground for the High Court te inter- 
fere with the acquittal in the case 
when the reasons given by the trial 
Court were weighty and cogent and 
there was no compelling justification 
to take a contrary view. Crl, A. No. 


292 of 1970, D/- 22-10-1971 (M. P.), 
Reversed. (Para 9) 
*(Criminal Appeal No. 292 of 1970, 


D/-_ 22-10-1971 (Madh Pra) (Indore 
Bench)), 


CU/DU/A887/77/MVI 
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M/s, R. L, Kohli, R. C. Kohli and Rs, 110/- is one of several items 
A. G. Ratnaparkhi, Advocates for mentioned therein as expenses incur- 


Appellant; Mr. M. K. Khan and Mr. 
S. K. Dhingra, Advocates, (for No. 1) 
and Mr, Ram Panjwani, Sr, Advocate 
(Mr. H. S. Parihar, Advocate with 
him, for No, 2) for Respondents, 

Judgment of the Court was deliver- 
ed by 

GOSWAMI, J.:— This appeal by 
special leave is directed against the 
judgment of the High Court of 
Madhya Pradesh convicting the ap- 
pellant under S. 409, I. P. C. and sen- 
tencing him to one year’s rigorous 
imprisonment and to a fine of Rupees 
250/-, in default further rigorous im- 
prisonment for three months, in ap- 
peal against acquittal at the instance 
of the complainant (first respondent 
herein). 

2. The appellant is a senior law- 
yer of 25 years’ standing in Indore 
and the complainant was acting as 
his junior, The complainant’s father, 
Dinubhai, was the senior partner of 
afirm of Chartered Accountants, 
M/s, Dinubhai & Co., with its regis- 
tered office in Bombay and a branch 
office in Indore, The Indore office 
was looked after by the second part- 
ner, M. C. Mehta. It appears that 
the firm was dissolved on July 5, 
1960, when Mehta ceased to be a 
partner and Dinubhai appointed the 
appellant as counsel and _ attorney 
for filing suits and for recovering 
dues from various parties, Dinubhai 
filed a suit, being suit No. 13 of 
1962, for recovery of Rs, 12,500/- in 
the court of the Third Additional 
District Judge, Indore, impleading 
M. C. Mehta and one Chandulal Shah 
as defendants in that suit, Although 
the suit was decreed, it appears 
there were two cross appeals against 
the decree in the High Court, one 
by Dinubhai and the other by Chan~ 
dulal Shah, The appellant was ap- 
pearing for Dinubhai in both the ap- 
peals. He received some amounts in 
advance from Dinubhai and submit- 
ted a statement of account of Shri 
Dinubhaj (Ex. P-1) dated February 
9, 1965, wherein two items, namely, 
Rs, 210/- and Rs. 110/- were men- 
tioned as being towards “paper book 
charges” respectively on 21-4-1964 
and 22-9-1964. The entry on 22-9- 
1964 shows that the amount of 


red in the appeal filed by Chandu- 
lal Shah against Dinubhai. So far as 
the items mentioned in Ex, P-1 on 
21-4-1964 including the last item of 
Rs. 210/-, there is no mention whe- 
ther the expenditure was actually in- 
curred on that date. 

3. The complainant was not pull- 
ing on well with his father for 
some reason or other and also 
parted company with his senior, the 
appellant. He filed a complaint 
against the appellant on December 
8, 1967, making allegations under 
Ss, 409, 468 and 474,1. P.C. Ulti- 
mately the appellant was charged 
under S. 409, I. P.C. with regard to 
the amounts of Rs, 210/- and Rupees 
110/- which were mentioned in the 
statement of account (Ex, P-1) re- 
ceived by the complainant on Febru- 
ary 10, 1965. The complainant exa- 
mined himself and a clerk of the 
High Court to prove that no paper 
book charges were deposited on the 
dates mentioned in the accounts. On 
the other hand a sum of Rs. 26.50 
was deposited as paper book charges 
on March 18, 1965, in the particular 
appeal. 


4, The appellant denied the 
charge and stated that there was a 
typing error in the accounts and the 


actual figures should have been 
Rs. 21/- (and not Rs, 210/-) and 
Rs, 10/- (and not Rs, 110/-), When 
the appellant’s attention had been 
drawn to these amounts he admit- 
ted these to be typing errors and 


asked for adjustment of the _ amount 
of Rs. 300/- towards his fees in the 
case of Kothari Book Depot. 


5. It is rather curious that a cri- 
minal complaint should have been 
lodged against the appellant nearly 
three years after the receipt of the 
accounts by the complainant, 

6. The trial Court acquitted the 
accused (appellant herein) by observ- 
ing as follows:— 

“To sum up, the prosecution has 
been launched after inordinate un- 
explained delay, there is no clear 
and conclusive evidence of the erimi- 
nal intention and dishonest mental 
act of the accused, the real aggriev- 
ed person has not come with the 
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complainant but has already sought 
the alternative remedy in Civil Court 
which is being already pursued, The 
question whether or not the adjust- 
ment made- by the accused towards 
his fees was proper can more ap- 
propriately be decided by Civil Court. 
Accused having reasonable claim 
against the complainant for any 
equivalent sum of money, his user of 
the disputed sum for his own pur- 
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pose will not amount to criminal 
breach of trust.” 
7. The High Court, on the other 


hand, held that the charge was esta- 
blished against the accused and set 
aside the acquittal. The High Court 
held that the explanation of the ac- 
cused did not appear to be true and, 
therefore, could not be accepted. It 
further held that it was clear that 
on the dates mentioned in the ac- 
counts no amounts were deposited as 
paper book charges in the 
Court, The High Court concluded as 
follows:— 

“Consequently it cannot be doubted 
that the respondent, who as an agent- 
of the complainant’s father was en- 
trusted with the amounts, showed 
false expenses and thereby kept the 
amounts with himself. In the face of 
these facts and also on the finding 


that the explanation given by the 
respondent cannot be accepted, the 
respondent cannot escape conviction 


under S, 409, I. P.C. as that was the 
only charge framed against him by 
the trying Magistrate.” 


8. The statement of account (Ex. 
P. 1) as well as the correspondence 
between the appellant and the com- 
plainant’s father, who was his cii- 
ent clearly show that there was mu- 
tual accounting and adjustment be- 
tween them. The mere fact that cer- 
tain amounts were in the hands of 
the appellant and the accounts sub- 
mitted were incorrect would not lead 
to the inevitable conclusion that the 
appellant committed criminal breach 
of trust in respect of these items. 
The complainant, who was a junior 
attached to him and was looking 
after his cases could himself easily 
find out the discrepancies in the ac- 
counts and in a normal course he 
would have drawn the attention of 
his senior on receipt of the state- 


High ` 


[Prs, 6-9] S.C. 1333 


ment of account in February 1965. 
The accused in his statement under 
S. 342, Criminal Procedure Code, 
stated, inter alia, as follows:— 

“Typing error has occurred in the 
statement of account of Ex, P-1, The 
difference of Rs. 300.00 which has 
occurred, has been adjusted against 
my fees in Kothari Book Depots 
case at the instance of Suryakant. I 
have given a receipt for it which is 
in possession of Suryakant. Surya- 
kant used to maintain account of 
Court expenses of Dinubhai’s cases 
in a register, That register is with 
Suryakant. Suryakant used to re- 
main present in the court on each 
date along with me, He knows every- 
thing, Nothing is concealed from 
him, There is gadbad of money be- 
tween Suryakant and his father. 
Hence on the instigation of other 
people this false case has been launch- 
ed. Suryakant had got typed the 
statement of account Ex, P-1 from 
the register,” 


9. On one side we have the soli- 
tary statement of the complainunt. 
Even his father is not there to cor- 
roborate him or even to show that 
he authorised him to file the com- 
plaint. As against his statement, we 
have the explanation of the appellant. 
The trial Court who had an opportu- 
nity to see the complainant giving 
evidence did not choose to rely on 
his version of the case and preferred 
to accept the exlpanation of the ap- 
pellant. In this state of the evidence 


(Goswami J.) 


we fail to see how the High Conrt 
in an appeal against acquittal, 
thought it possible to hold the 


charge as proved. While the com- 
plaint was filed on December 8, 
1967, a few months earlier on May 
16, 1967, a lawyer’s notice was ad- 
dressed to the appellant on behalf of 
Dinubhai, We may extract. the fol- 
lowing passage from that letter: 
“My client has instructed me to 


call upon you to remit to him the 
balance of Rs, 1700/- lying with 
you (after deducting your fees of 
Rs, 3300/- from the amount of 
Rs. 5,000/- paid to you) within 24 
hours of the receipt of this reply 
otherwise my client will not only 
place the matter before the Bar 


Council of M. P. but, if so advised, 


will also file a suit for its recovery 
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against you at your cost and conse- 
quences which please note.” 

This would clearly show that neither 
Dinubhai nor his lawyer ever 
thought of attributing any dishonest 
intention or criminal intent to the 
appellant. In view of this letter it is 
not possible to accept the sole testi- 
mony of the complainant imputing 
dishonest intention on the part of the 
appellant, We are clearly of opinion 
that there was no sufficient ground 
for the High Court to interfere with 
the acquittal in this case when the 
reasons given by the trial Court 
were weighty and cogent and there 
was no compelling justification to 
take a contrary view. 

10. At the conclusion of the argu- 
ment by Mr, Khan on behalf of the 
complainant pressing for conviction 
of the appellant, Mr. Panjwani, ap- 
pearing on behalf of the State, fair- 
ly enough, did not think it proper to 
support the judgment of the High 
Court. 

11. In the result the appeal is al- 
lowed. The judgment of the High 
Court is set aside. The appellant 
shall be discharged from his bail 
bond. 

Appeal allowed. 


AIR 1977 SUPREME COURT 1334 
(From: AIR 1975 All 52) 


A, N. RAY, C. J., M. H. BEG 
AND P, S. KAILASAM, JJ. 
Hargovind Dayal Srivastava and 
another, Appellants v. G. N, Verma 

and others, Respondents. 


Criminal Appeal No, 315 of 1974, 
D/- 12-1-1977. 


(A) Contempt of Courts Act (1971), 
S. 2 (eẹ) — Criminal contempt can- 
not be confused with contumacious 
conduct, AIR 1975 All 52, Reversed. 

(Para 10) 

(B) Civil P. C. (1908), O. 3, R. 4— 
Duty of members of Bar — Resolu- 
tion by Avadh Bar Association that 
C. J. was acting in partisan manner 
under influence of Allahabad Bar 
Association — Held, the Bar did not 
act with dignity in passing the Reso- 
lution. 

The lawyers are the custodians of 
civilisation, They have to discharge 


i CU/CU/A335/77/GGM 
| : 





Hargovind Dayal'v. G, N. Verma (Ray C. J.) 


AIR. 


their duties with dignity, decorum 
and discipline, (Paras 12, 13) 

The Judgment of the Court was 
delivered by 


RAY, C. ¥u-— This appeal is against 
the judgment and order dated 22 
May 1974 of the High Court of 
Allahabad in Criminal Contempt 
Case No, 43 of 1973* 


2. The High Court issued notices 
to five persons on the ground that 
they committed contempt of Court. 

3. The two appellants before us 
are the President of the Avadh Bar 
Association and the Chairman, Action 
Committee of the Avadh Bar Asso- 
ciation. 

4. There were three charges 
against the appellants. It is not neces- 
sary to refer in detail to the same. 
The gist of the charge against the 
appellants was that they had met and 
resolved that the Chief Justice was 
acting in a most partisan manner 
under the influence of the Allaha- 
bad Bar, The text of the resolution 
was this— “The Action Committee is 
of the opinion that the Chief Justice 
is acting in the discharge of admin- 
istrative power under cl. 14 of the 
U, P., High Courts (Amalgamation) 
Order, 1948 in a most partisan man- 
ner under the influence of Allaha- 
bad Bar quite unbecoming of the of- 
fice which he holds.” 

5. The High Court discharged the 
notices. The High Court yet made 
certain observations; some of which 
are confusing, some of which are 
conflicting and some of which are 
vague. 

6. If the High Court found that 
there was any contempt it should 
have punished the appellants, The 
High Court however discharged the 
notices. 

7. The High Court held that the 
Chairman of the Action Committee, 
described as contemner No. 2, was 
actively associated with the passing 
of the resolution which contained 
disparaging remarks about the Chief 
Justice and since he also issued that 
resolution for publication in news- 
papers, he is guilty of ‘Criminal 
Contempt.’ 

8 The High Court held that since 
the resolution was passed under the 


"ATR 1975 All 52 — Ed, 
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presidentship of the first appellant, 
described as contemner No. 1, he is 
as much guilty of having committed 
contempt as contemner No, 2 was. 


9. The High Court further held 
that contemners Nos, 1 & 2 are 
guilty of contumacious conduct, and 
the High Court gave the ground that 
they were responsible for the pass- 
ing of the resolution, At another 
place the High Court used words 
showing that the conduct of the ap- 
pellants individually was considered 
only “indiscreet” by it. 


10. The High Court confused ‘eri- 
minal contempt’ with ‘contumacious 
conduct’, The matter becomes clear 
when the High Court said “we do 
not propose to punish contemmners 
Nos. 1 & 2 for the  contumacious 
conduct of which we have adjudged 
them guilty though we express our 
disapproval of that conduct and hope 
that the indiscretion will not be re- 
peated,” 


11. We are unable to find that the 
High Court found the contemners 
guilty of criminal contempt. It is 
true that the High Court referred to 
the contumacious conduct of the ap- 
pellants but the High Court did not 
wish to proceed against the appel- 
lants, The High Court said on that 
aspect as follows: 

“It is a matter of regret that the 
contemners who are prominent mem- 
bers of the Avadh Bar, should have 
themselves embarked on the path of 
vilifying the Chief Justice of this 
Court and that we do not want to 
be over-sensitive in the matter, keep- 
ing in mind the surrounding cir- 
cumstances in which the contumaci- 
ous act was committed by them and 
also keeping in view the fact that it 
was a single act of the Chief Justice 
for which the attack was made, wedo 
not propose to punish contemners 
for the contumacious conduct for 
which we have adjudged them 
guilty, though we express our strong 
disapproval of that conduct and hope 
that the indiscretion will not be re- 
peated.” 

12. Counsel for the appellants 
did not justify the language of the 
resolution, There is no  gainsaying 
that the members of the Bar did not 
act with dignity in regard to the re- 


R. Deenabandhu v, State of A. P. (Khanna J.) 
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solution, The language used by them 


was unfortunate, Counsel for the 
appellants rightly said that it was 
not proper and it should not . have 
been passed in that manner. 

13. It is the duty of lawyers to! 


protect the dignity and decorum of | 
the judiciary, If lawyers fail in eas 
duty the faith of the people in the 
judiciary will be undermined to a 
large extent. It is said that lawyers 
are the custodians of civilisation. 
Lawyers have to discharge their! 
duty with dignity, decorum and dis- 
eipline. 

14. In view of the fact that the 
notices were discharged, the appeal 
‘is disposed of with the foregoing ob- 
servations, 

Order accordingly. 





‘AIR 1977 SUPREME COURT 1335 
(From: Andhra Pradesh)* 


H. R. KHANNA AND R. S. 
SARKARIA, JJ. 


Retti Deenabandhu and others, Ap- 
pellants v, State of Andhra Pradesh, 
Respondents. 


Criminal Appeal No, 20 of 1977, 
D/- 11-1-1977. 


Criminal P. C, (1974), Ss. 373 and 
428 — Appeal against conviction — 
Refusal by appellate Court to go in- 
fo merits because the appellants had 
either undergone sentence or were 
to be set at liberty due to the length 
of the period under detention during 
the course of investigation, inquiry 


and trial — Refusal to go into me- 
rits of conviction cannot be sus- 
tained. Criminal Appeal No. 462 of 


1973, D/- 28-2-1975 (AP), Reversed. | 

(Para 3) 

M/s. S. CŒ. Agarwala and A, P. 

Gupta, Advocates, for Appellants; Mr. 

P. P. Rao, Sr, Advocate, (M/s, G. N. 

Rao and T. V.S. N. Chari, Advocates 
with him), for Respondent, 


The Judgment of the Court was 
delivered by 7 
KHANNA, J.— This appeal by 


special leave is against the judgment 


*(Criminal Appeal No. 462 of 1973, 
D/- 28-2-1975—(Andh, Pra.)). 
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of the Andhra Pradesh High Court 
dismissing the appeal filed by the ap- 
pellants. 


2. The appellants were convicted 
by the Additional Sessions Judge 
Visakhapatnam for offences under 


Ss. 147, 148 and 352, L P.C., Some 
of the appellants were also convict- 
ed for offences under S.5 of the 
Explosive Substances Act and S, 25 
of the Indian Arms Act. They were 
sentenced to various terms of impri- 
sonment and the sentences were 
ordered to run concurrently. The 
total sentence of imprisonment to be 
undergone by some of the appellants 
was two years while in the case of 
the other appellants was one year. 
The appellants went up in appeal to 
the High Court against the judg- 
ment of the trial Court. The High 
Court referred to the fact that the 
appellants had been in custody dur- 
ing the course of the investigation, 
inquiry and trial, for about two 
years, The appellants were held en- 
titled under S. 428 of the Code of 
Criminal Procedure, 1973 to set off 
the period of detention against the 
sentence of imprisonment imposed 
upon them, The High Court in view 
of the above dismissed the appeal 
after observing that it was unneces- 
sary to go into the matter as it 
would be only of an academic inte- 
rest. 


3. We have heard Mr. Agarwala on 
behalf of the appellants and Mr. Rao 
on behalf of the State, and are of 
the opinion that the judgment of the 
High Court in so far as it has re- 
frained from going into the merits 
of the conviction of the appellants, 
cannot be sustained. The fact that a 
convicted person has already under- 
gone the sentence or is otherwise 
entitled to be set at liberty because 
of the length of the period during 
which he has been under detention 
during the course of investigation, 
inquiry and trial cannot prevent the 
said person from challenging his 
conviction in appeal, Conviction 
for an offence entails certain conse- 
quences, Conviction also carries 
with it a stigma for the convicted 
person, A convicted person in chal- 
lenging his conviction in appeal not 
only seeks to avoid undergoing the 
punishment imposed upon him as a 


State of Mysore v. Fakkrusab 


„not visit him and that 


A.T.R. 


result of the conviction, he also 
wants that other evil consequences 
flowing from the conviction should 
the stigma 
which attaches to him because of the 
conviction should be wiped out, In 
case the convicted person undergoes 
the sentence of imprisonment impos- 
ed upon him or he is otherwise en- 
titled to be set at liberty by the 
time his appeal against conviction 
comes up for hearing in view of the 
length of the period he was in de- 
tention during the course of investi- 
gation, inquiry or trial, such a per- 
son would still be entitled to chal- 
lenge his conviction. The fact that he 
is set at liberty and would not have 
to undergo any further sentence of 
imprisonment would not debar him 
from questioning the validity of his 
conviction. The object of such 4a 
challenge to conviction is to avoid 
the other consequences flowing from 
conviction and also to erase the 
stigma resulting from the conviction. 
The High Court, in our view, was in 
error in so far as it declined to go 
into the validity of the conviction of 
the appellants. 


4, We, therefore, remand the case 
to the High Court for disposing of 
the appeal of the appellants on me- 
rits, 

Appeal allowed; case re- 
manded. 


AIR 1977 SUPREME COURT 1336 


(From: Mysore)* 

P. N. BHAGWATI, A. C GUPTA 
AND JASWANT SINGH, JJ, 
State of Mysore, Appellant v. Fak- 
aoe Babusab Karanandi, Respon- 

ent. 


Criminal Appeal No, 
D/- 17-12-1976. 

Mysore Excise Act (21 of 1946), 
S. 60 (b) — Competence of Magis- 
trate to take cognizance of offence 
under S. 34 on the report of Police 
Officer, Cr. Revn. Petn, No, 229 of 
1971, D/- 14-6-1971 (Mys), Reversed. 
Mysore Excise (Second Amendment) 
Act (1 of 1971), S. 23 — Effect, 


16 of 1972, 








*(Criminal Revn. Petn. No. 229 of 
1971, D/- 14-6- -1971—(Mys)). 
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The result of the enactment 
S. 23 of the Mysore Act 1 of 1971 
was that the amendment made in 
S. 60 cl. (b) by deleting the words 
“or police” by Mysore Ordinance 4 of 
1970, was obliterated and wiped out 
with retrospective effect so that in 
the eye of the law it was never made 
at all, The Court must, therefore, 
proceed on the basis that the words 
“or police’ were always there in 
clause (b) of S. 60, even at the time 
when in the present case the Judicial 
Magistrate made his order dated 3rd 
October, 1970 refusing to take cogni- 
zance of the offence and returning 
the charge-sheet to the police on the 
ground that the charge-sheet was 
filed by the police and not .by an 
Excise official, That is the clear ef- 


State of Mysore v, Fakkrusab 
of 


fect of the legal fiction enacted in 
S. 23 of Mysore Act 1 of 1971. Cr. 
Revn, Petn, No, 229 of 1971, D/- 
14-6-1971 (Mys), Reversed. (Para 2) 


Cases Referred: Chronological Paras 
AIR 1958 SC 875: (1959) SCR 703 2 

N. Nettar, for Appellant; K. R. 
Nagaraja, Advocate Amicus Curiae, 
for Respondent, 

The Judgment of the Court was 
delivered by 

BHAGWATI, J.— This appeal by 
special leave raises a short but inte- 
resting question of law. The facts 
giving rise to the appeal are few and 
briefly stated as follows: 

On 1st October, 1970 the police fil- 
ed a charge-sheet against the respon- 
dent in the court of the Judicial 
Magistrate, First Class, Badami, 
charging him with having committed 
an offence punishable under S. 34 
of the Mysore Excise Act, 1965, The 
learned Judicial Magistrate by an 
order dated 3rd October, 1970 refus- 
ed to take cognizance of the offence 
on this charge-sheet, since it was 
filed by the Police and not by an 
Excise official, The view taken by 
the learned Magistrate was that 
under 5, 60 cl. (b) as amended by 
Mysore Ordinance No, 4 of 1970 
which represented the law as it then 
stood, it was not competent to him 
to take cognizance of an offence 
punishable under S, 34, except on 
the complaint or report of an Excise 
Officer and since the charge-sheet in 
the present case was filed by the 
police and not by an Excise Officer, 
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he was precluded from taking cog- 
nizance of the offence, The learned 
Judicial Magistrate on this view 
directed that the charge-sheet be re- 
turned to the police and ordered re- 
lease of the respondent. The State 
thereupon preferred a Revision Appli- 
cation to the Sessions Court, Bijapur. 
The learned Sessions Judge agreed 
with the view taken by the Judicial 
Magistrate and holding that the 
Judicial Magistrate was right in re- 
fusing to take cognizance of the of- 
fence on the charge-sheet filed by 
the police, rejected the Revision Ap- 
plication summarily. This led to the 
filing of a Revision Application by 
the State before the High Court. 
The High Court too summarily re- 
jected the Revision Application and 
hence the State preferred the pre- 
sent appeal with special leave ob- 
tained from this Court, 


2. Now in order to appreciate the 
contention that has been raised on 
behalf of the State in support of the 
appeal, it is necessary to notice the 
various changes which S. 60 of the 
Principal Act went through from 
time to time during the relevant pe- 
riod. S, 60 cl. (b) as it originally 
stood provided that no Magistrate 
shall take cognizance of an offence 
punishable under any section of the 
Act other than S. 35 or 38 or 46 or 
48 “except on his own knowledge or ` 
suspicion or on the complaint or re- 
port of an Excise or Police Officer.” 
But before the charge-sheet in the 
present case came to be filed by the 
police, an amendment was made in 
S. 60 ‘clause (b) by Mysore Ordin- 
ance No, 4 of 1970 which came into 
force on 7th August 1970, S. 18 of 
this amending ordinance omitted the 
words “or police” in clause (b) of 
S. 60. The result was that cogniz-~ 
ance of an offence punishable under 
S. 34 could not be taken by a Magis- 
trate “except on his own knowledge 
or suspicion or on the complaint or 
report of an excise officer.” S. 60B 
was also added at the same time and 
by this new section inter alia offence 
under 5, 34 was made cognizable and 
the provisions of the Code of Crimi- 
nal Procedure 1898 with respect to 
cognizable offences were made ap- 
plicable tosuch offence. It was onthe 
basis of the amended cl. (b) of S. 60 


` 
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that the learned Judicial Magistrate 
as well as the Sessions Judge held 
that cognizance of the offence under 
S. 34 charged against the respondent 
could not be taken, since the charge- 
sheet was filed by the police and not 
by an excise officer, The learned 
counsel appearing on behalf of the 
State contended before us that even 
on the language of the amended 
cl. (b) of 5. 60 without the words 
“or police”, it was competent to the 
Judicial Magistrate by reason of the 
enactment of S. 60B to take cog- 
nizance of the offence, but it is 
necessary for us to examine this con- 
tention since we find that before the 
Revision Application came to be 
heard by the High Court, a further 
amendment was made in cl, (b) of 
S. 60 by Mysore Act I of 1971 and 
that restored the position which ob- 
tained prior to the amendment made 
by Mysore Ordinance No. 4 of 1970. 
Mysore Act No. 1 of 1971 was deem- 
to have come into force on “7th 
August 1970 and S. 23 of this Act 
provided inter alia that the amend- 
ment to S. 60 made by Mysore 
Ordinance No, 4 of 1970 shall be 
deemed never to have been made 
and the provisions of S. 60 as they 
stood prior to the said amendment 
shall be deemed to continue to be in 
force, The result of the enactment of 
this provision by Mysore Act 1 of 
1971 was that the amendment made 
in S. 60 cl. (b) by deleting the 
words “or police’ by Mysore Ordin- 
ance 4 of 1970, was obliterated and 
wiped out with retrospective effect 
so that in the eye of the law it was 
ynever made at all. It is now settled 
‘aw that when a legal fiction is en- 
‘acted by the Legislature, the Court 
should not allow its imagination to 
boggle but must carry the legal fic- 
tion to its logical extent and give 
full effect to it. We must, 
therefore, proceed on the basis that 
the words “or police’ were always 
there in cl. (b) of S. 60, even at the time 
when learned Judicial Magistrate 
made his order dated 3-10-1970 re- 





{fusing to take cognizance of the of- 


fence and returning the charge-sheet 
‘to the police. If these words were in 


clause (b) of S. 60 at that time, 
then obviously the learned Magis- 
trate was in error in refusing to 
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take cognizance of the complaint on 
the ground that the charge-sheet was 
not filed by an excise officer but 
by the police. That is the clear ef- 
fect the legal fiction enacted in S. 23 
of Mysore Act 1 of 1971 and that 
this would be so is amply supported 
by the decision of this Court in M. 
K. Venkatachalam I T.O. v, Bom- 
bay Dyeing and Mfg. Co. Ltd., (1959) 
SCR 703: (AIR 1958 SC 875), The 
High Court as well as the Court of 
Session, were therefore, clearly in 
error in affirming the order made by 
the learned Judicial Magistrate and it 
must be held that the charge-sheet 
was validly filed before the learned 
Judicial Magistrate by the police and 
the Judicial Magistrate was entitled 
to take cognizance of the offence on 
the basis of such charge-sheet, 
3. We accordingly allow the ap- 
peal, set aside the orders made by 
the learned Judicial Magistrate, Ses- 

sions Judge and the High Court, 
Appeal allowed. 
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P. N. BHAGWATI, R. S. SARKARIA 

AND S. MURTAZA FAZAL ALI, JJ. 


Shanabhai Dhulabhai Parmar, Ap- 
pellant v, State of Gujarat, Respon- 
ent, 


Criminal Appeal No, 361 of 1976, 
D/- 2-9-1976. 


Penal Code (1860), S. 307 — Sen- 


tence — Prosecution of accused 14 
years after the date of commission of 
offence — Sentence of 5 years R. I. 


awarded by Sessions Judge and con- 
firmed by High Court — On appeal 
to Supreme Court, on peculiar facts 
and circumstances of the case reduc- 
tion of sentence to two years R.I 
held would meet the ends of justice. 
Cr. A. No, 295 of 1975, D/- 15-9-1975 
(Guj) partly Reversed on point of 
sentence, (Para 2) 


Miss Maya Rao, for Appellant; M/s. 
S. K. Mehta and M. N. Shroff, for 
Respondent. 


*(Criminal Appeal No. 295 of 1975, 
D/- 15-9-1975—(Guj.)). 
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Judgment of the Court was deliver- 
ed by 


P. N. BHAGWATI, J.:— ‘This ap- 
peal by special leave is limited only 
to the question as to the nature of 
the offence committed by the appel- 
lant and the proper sentence to be 
imposed on him, The offence in this 
case was committed on 21st October, 
1960 and it was after about 14 years 
that the appellant owas prosecuted 
for this offence. The learned Ses- 
sions Judge, before whom the: ap- 
pellant was tried, convicted him of 
the offence under S. 307 of IPC be- 
cause the shot which was fired by 
the appellant hit the victim Ambalal 
in the middle of the left upper arm 
which would be only a few inches 
away from the vital part of the 
body, namely, the heart. And for 
this offence the learned Sessions 
Judge sentenced him to suffer rigo- 


rous imprisonment for five years. 
The appellant preferred an appeal 
but the High Court, agreeing with 


the learned Sessions Judge, confirm- 
ed the conviction and sentence re- 
corded against the appellant, Hence 
the present appeal preferred by the 
appellant, which, as we stated above, 
is restricted only to the nature of the 
offence and the sentence to be im- 
posed on the appellant. 


2. We have no doubt that the ap- 
pellant was rightly convicted under 
S. 307 of the IPC. The reasons given 
by the High Court are cogent and 
valid and we do not see any reason 
to differ from them, We, therefore, 
maintain the conviction of the appel- 
lant under S., 307 of the LP.C. But, 
50 far as the sentence is concerned, 
we think that, having regard to the 
peculiar facts and circumstances of 
the case, as also the fact that the 
appellant was prosecuted for the cf- 
fence after a period of about 14 
years, we think it would -meet the 
ends of justice if the seritence is re- 
duced to two years’ rigorous impri- 
sonment. 

3. We accordingly allow the appeal 
on the question of sentence and re- 
duce the sentence of imprisonment 
imposed on the appellant from five 
years to two years’ rigorous impri- 
sonment, We are told that the appel- 
lant is on bail and hence the proper 
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order would be that if the appellant 
has already served the sentence of 
two years’ rigorous imprisonment, he 
need not be re-arrested: otherwise he 
will surrender to his bail, 

Order accordingly. 
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(From: Punjab & Haryana)* 
P. N. BHAGWATI, R. S. SARKARIA 
AND S5. MURTAZA FAZAL ALI, JJ. 


The Assessing Authority and 
others, Appellants v. M/s. Patiala 
Biscuit Manufacturers Pvt, Ltd., Res- 
pondent. 


Civil Appeal No, 721 
D/- 1-3-1977. 


Punjab General Sales Tax Act 
(46 of 1948), Ss, 5 (2) (a) Gi) and 


of 1972, 


7 (1) — Punjab General Sales Tax 
Rules, 1949, Rr, 5 and 26 (before 
amendment) — Requirement of “has 


been registered and possesses” in S. 7 
(i) — When can be said to he satis- 
fied — Deduction under Ss. 5 (2) (a) 
(ii) when permissible, 


The amendment of Rule 5 by 
the Punjab Government Notification, 
dated October 10, 1966, did not con- 
fer any new or additional power on 
the registering authority. The power 
to grant the registration certificate 
with effect from the date of the ap- 
plication was already there. The 
amendment was only clarificatory of 
the law as it stood prior to it. 

(Para 15) 


Be that as it may, the words 
“has been registered and possesses a 
registration certificate’ used in sub- 
section (1) of Section 7 have to be 
construed in accord with the general 
tenor of the section as a whole, and 
in a manner which would avoid op- 
pressive, unreasonable and anomalous 
results, The requirement enjoined by 
the Form prescribed under Rule 26, 
to enter the number of the registra- 
tion certificate in the declaration of 
the purchasing dealer at the time of 
sale, has to be viewed with reason-” 
able flexibility and reconciled with 


*(Civil Writ No. 1831 of 1968, D/- 
13-10-1970—(Punj. & Har.)). 
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Rule 5 as clarified by -the notification, 
dated October 10, 1966. Thus con- 
strued harmoniously with the related 
statutory provisions, the requirement 
of Rule 26 will be substantially 
satisfied, if the number of the regis- 
tration certificate — granted subse- 
quently, but covering retrospectively 
the period of the sales in respect of 
which deduction is claimed — is sup- 
plied by the claimant (assessee) along 
with the declaration of the purchas- 
ing dealer at the time of assessment 
to the Assessing Authority. (1972) 29 
STC 558 (Punj.), Rel. on. 
(Paras 16, 17) 


Where the assessees appointed R 
as their sole selling agents and R, 
made an application for registration 
as a dealer under the Act on 1-1-1966 


and on the same day made an appli- 


eation for obtaining registration certi- 
ficate under Central Sales Tax Act 
and on 27-3-1966, registration certifi- 
cate was issued to R by appropriate 
authority with effect from 1-1-1966 
and the assessees claimed deduction 
under Section 5 (2) (a) (ii) in respect 
of sales made by them to R between 
1-1-1966 to 27-3-1966." 


Held: During the period from 
1-1-1966 to 27-3-1966, also, R was a 
registered dealer possessing a regis- 
tration certificate within the contem- 
plation of Section 7 (1) of the Act. 
The assessees were, therefore, entitl- 
ed to the deduction under Section 5 
(2) (a) Gi) of the Act in respect of 
the sales made by them to R during 
the period 1-1-1966 to 27-3-1966. 

(Para 19) 

Cases Referred: Chronological Paras 
(1972) 29 STC 558 = 1972 Rev LR 
179 (Punj.) 16 


Mr, K. S. Suri, Advocate, for Ap- 
pellants; Mr, R. S. Sharma and Mr. 
A. D. Mathur, Advocates, for Res- 
pondent. 

The Judgment of the Court was 
delivered by 


SARKARIA, J.:— The short 
question involved in this appeal on 
certificate, directed against a judg- 
ment of the High Court of Punjab 
and Haryana is: Whether the sales 
made to a dealer who has applied 
for registration under the Punjab 
General Sales Tax Act, 1948, before 
his application is allowed, are to be 
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treated as sales to an unregistered 
dealer or registered dealer, when the 
registration is effected from the date 
of the application? 


2. M/s. Patiala Biscuits Manu- 
facturers Pvt, Ltd, (hereinafter re- 
ferred to as the assessees) appointed 
M/s. Rajpura Biscuit Company as 
their sole selling agents, The agents 
made an application on 1-1-1966 in 
the appropriate form for registration 
as a dealer under the Punjab Gene- 
ral Sales Tax Act, 1948 (hereinafter 
called the Act). On the same day, 
the agents (referred hereafter as the 
purchasing dealer) made a similar 
application for obtaining registration 
certificate under the Central Sales 
Tax Act, The appropriate Assessing 
Authority accepted both these appli- 
cations and on March 27, 1966 issued 


the registration certificate with ef- 
fect from 1-1-1966. 
3. The assessees filed their re- 


turn for the quarter ending March 31, 
1966, in April, 1966 and claimed de- 
ductions under Section 5 (2) (a) (ii) 
in respect of sales of the value of 
Rs. 32,56,267.35 made by them þe- 
tween 1-1-1966 to 31-3-66 to the pur- 
chasing dealer, The Assessing Autho- 
rity, Patiala rejected this claim and 
assessed tax, amounting to Rupees 
1,99,558.94, on the proceeds of the 
sales made by the assessees to the 
purchasing dealer between 1-1-1966 
and 27-3-1966. The reason given by 
the Assessing Authority for refusing 
this relief to the assessees was that 
during this period, the purchasing 
dealer was not in possession of the 
registration certificate, the same hav- 
ing been issued only on March 27, 
1966. 


4, The ass€ssees impugned the 
validity of this order of the Assess- 
ing Authority by a writ petition in 
the High Court, under Articles 226/ 
227 of the Constitution. The High 
Court held that since the certificate 
of registration had been granted with 
effect from 1-1-1966, which was the 
date of the application, it could not 
be said that the sales during this pe- 
riod commencing from 1-1-1966, were 
made to an unregistered dealer, Tt 
further noted that apart from the 
assessees. the purchasing dealer had 
also, been taxed with regard to the 
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same transactions resulting in double 
taxation which was against the basic 
scheme of the Act, the Rules and the 
Notifications issued thereunder. On 
these premises, the High Court allow- 
ed the writ petition and quashed the 
impugned order to the extent to 
which it was contrary to Sec. 5 (2) 
(a) (ii) of the Act in respect of sales 
made between 1-1-1966 and 27-3- 
1966, The High Court however grant- 
ed a certificate under Article 133 (1) 
(a) and (c) of the Constitution, on the 
basis of which the Revenue has 
come in appeal to this Court. 

5. It would be appropriate to 
have, at the outset, a look at the re- 
levant provisions of the Act and the 
Rules. 

6. The material provision is 
in Section 5 (2) (a) (ii) which reads 
as under: 

"In this Act the expression “tax- 
able turnover” means the part of a 
dealer’s gross turnover during any 
period which remains after deducting 
therefrom: 

(a) his turnover during that pe- 
riod on— 


fi 

(ii) sales to a registered dealer of 
goods declared by him in a pre- 
scribed form as being intended for 
re-sale in the State of Punjab...... 


Provided that in case of such 
sales, a declaration duly filled up and 
signed by the registered dealer to 
whom the goods are sold and eon- 
taining prescribed particulars on a 
prescribed form (obtained from the 
prescribed authority) is furnished by 
the dealer who sells the goods.” 

4. Section 7 provides for the 
registration of dealers. It says: 

(1) No dealer shall, while being 
liable to pay tax under this Act, 
carry on business as a dealer unless 
he has been registered and possesses 
a registration certificate. 

(2) Every dealer required by 
sub-section (1) to be registered dea- 
ler shall make application in this be~- 
half in the prescribed manner tothe 
prescribed authority. 

(3) If the said authority is satis- 
fied that an application for registra- 
tion is in order, he shall, in accord- 
ance with such rules and on pay- 
ment of such fees as may be pres- 
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cribed, register the application and 
grant him a certificate of registration 
in the preseribed forms which may 
specify .the class or classes of goods 
for the purpose of sub-clause (ii) of 
clause (a) of sub-section (2) of Sec- 
tion 5. 

(4) 0... 

(5) When any dealer has paid the 
amount_of Penalty imposed under 
Section 23 in respect of any contra- 
vention of sub-section (1) of this 
section, the Commissioner shall re- 
gister such dealer and grant him a 
certificate of registration, and such 
registration shall take effect as if it 


weeeee = ww oe 


had been made under sub-s, (3) of 
this section on the dealer's applica- 
tion. 
(Orrea to o ieee. Nania ” 
8. In case a dealer commits 


default in not getting himself regis- 
tered as required by Section 7, cer- 
tain consequences follow. Under Sec- 
tion 11 (6) such a defaulting dealer 
is liable to be assessed on the basis 
of best judgment, and the Assessing 
Authority may, in addition to the tax 


_ SO assessed, impose on him by way 


of penalty a sum not exceeding one 
and half times that amount, Such a 
defaulter is further liable to prose- 
cution under Section 23 (1) for car- 
rying on business asa dealer in 
contravention of the provisions of 
Section 7 (1), and on conviction, he 
can be sentenced to fine not exceed- 
ing Rs. 1,000/-. 

9. The application for regis- 
tration has to be made to the ap- 
propriate Authority in the prescribed 
Form. The manner in which such an 
application is to be dealt with by the 
Authority is provided in Rule 5 of 
the Punjab General Sales Tax Rules, 
1949 framed under the Act. This Rule 
as it stood before the amendment of 
October 10, 1966 was as follows: 

“When the appropriate Assessing 
Authority, after making any enquiry 
that he may think necessary, is 
satisfied that the applicant is a bona 
fide dealer and has correctly given 
all the requisite information, that . he 
has deposited the registration fee 
into the appropriate Government 
treasury and that the application is 
in order, he shall register the dea- 
ler and shall issue a certificate of 
registration in Form S, T. II or 
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S.T, IV according as the dealer has 
one or more than one place of busi- 
ness in Punjab.” 


10. Rule 5 was amended by 
Punjab Government Notification No. 
GSR-237/PA  46/48/S-27/Amd (5)/66 
dated 10th October, 1966, and in 
place of the last sentence commenc- 
ing with the words “in Form S.T...” 
of the old Rule, the following was 
substituted: 


We eth in Form S.T. IV which 
shall be valid from the date of re- 
ceipt of application for registration 
by the Assessing Authority or from 
the date of commencement of the 
liability to pay tax, whichever is 
later.” , 

11. Rule 26 provides: 

“A dealer, who wishes to deduct 
from his gross turnover the amount 
in respect of a sale on the ground 
that he is entitled to make such 
deduction under the provisions of 
sub-clause (ii) of clause (a) of sub- 
section (2) of Section 5 of the Act, 
shall, on demand, produce in respect 
of such a sale the copy of the rele- 
vant cash memo or bill, according as 
the sale is a cash sale or a sale on 
credit, and a declaration in writing 
in Form S.T. XXII by the purchas- 
ing dealer or by his agent, that the 
goods in question are intended for 
re-sale in the State of Punjab or 
such goods are specified in his certi- 
ficate of registration for use by him 
in the manufacture in the State of 
Punjab of any goods for sale.” 


12. Rule 26 was also amended 
later. The amended Rule is, in sub- 
stance, the same, excepting that it 
was clarified that the dealer claiming 
deduction has to produce the decla- 
ration of the purchasing dealer, in 
the prescribed form, at the time of 
assessment. 


13. The main contention of 
Shri K. S. Suri, learned Counsel for 
the appellant is that the declaration 
form prescribed under the old Rule 
26, as it stood at the material time, 
required the purchasing dealer to 
specify at the time of the sale, in 
the prescribed Form S. T. XXII, the 
number of the registration certificate. 
Stress has also been placed on the 
words “registered and possesses” used 
in sub-section (1) of Section 7, which 
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according to Counsel, indicate that a 
dealer having a taxable turnover, 
cannot validly carry on his business, 
unless he is actually registered and 
is in physical possession of the re- 
gistration certificate issued under Sec- 
tion 7, A compliance with the afore- 
said mandatory requirement of Sec- 
tion 7(1) and Rule 26, Form XXII— 
proceeds the argument —- could be 
possible only if at the time of the 
sales in question, the purchasing dea- 
ler as well as the selling dealer, 
both, were in actual possession of the 


requisite registration certificates. Shri 
Suri has adopted the reasoning of 
the Sales-Tax Tribunal in Appeal 
No. 109 of 1967-68 (M/s, Darshan 
Soap Mills, Batala Road, Amritsar v. 
The State) decided on 12-2-1968. 


14, It is contended that Rule 
5, as it stood at the material time, 
did not empower the registering 
Authority to grant the registration 
certificate retrospectively, with effect 
from the date of the application, It is 
maintained such a power was con- 
ferred on the authority, only by the 
Punjab Government Notification No. 
GSR-237/PA  46/48/S-27/Amd, (5)/16 
with prospective effect from October 
10, 1966. 


15. Taking the last point first, 
we are of opinion that the amend- 
ment of Rule 5 by the Punjab Gov- 
ernment Notification, dated October 
10, 1966, did not confer any new or 
additional power on the registering 


authority, The power to grant the 
registration certificate with effect 
from the date of the application 
was already there. The amendment 


was only clarificatory of the law as 
it stood prior to it, It only made 
explicit which was formerly implicit. 
A definite indication is available in 
the language of sub-section (5) read 
with sub-sections (2) and (3) of Sec- 
tion 7, itself, that the registering 
authority had the power to give ef- 


fect to the registration from the 
date of making the application. 
16. Be that as it may, the 


words “has been registered and pos- 
sesses a registration certificate” used 
in sub-section (1) of Section 7 have 
to be construed in accord with oe 
general tenor of the section as 

whole, and in a manner which ould 
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avoid oppressive, unreasonable and 
anomalous results. As rightly point- 
ed out in Chandra Industries v. The 
Punjab State, (1972) 29 STC 558 
(Punj.) it could never be the inten- 
tion of the Legislature that a dealer 
liable to pay tax who has in compli- 
ance with the requirements of sub- 
sections (2) and (3) of Section 7, 
“done all which lay in his power to 
obtain the registration certificate, 
should pull down his shutters and 
keep his business closed under pain 
of being punished under Sec. 23 (1) 
and await indefinitely the pleasure 
and leisure of the prescribed autho- 
rity in issuing the registration certi- 
ficate. Adoption of such a construc- 
tion would be to make the applicant 
liable to punishment for the laches 





and delays of the authority and its 
office.” 
17. As regards the require- 


ment enjoined by the form prescribed 
under Rule 26, to enter the number 
of the registration certificate in the 
declaration of the purchasing dealer 
at the time of sale, the same has to 
be viewed with reasonable flexibility 
and reconciled with Rule 5 as clarix 
fied by the Notification, dated Octo- 
ber 10, 1966. Thus construed har-~ 
moniously with the related statutory 
provisions, the requirement of Rule 
26 will be substantially satisfied, if 
the number of the registration certi~ 
ficate — granted subsequently, but 
covering retrospectively the period of 
the sales in respect of which deduc- 
tion is claimed — is supplied by the 
claimant along with the declaration 
of the purchasing dealer at the time 
of assessment to the Assessing Autho- 
rity. 

18. It is thus clear as day- 
light that at the relevant time, also 
the registering authority was fully 
competent to issue the registration 
certificate to the dealer with retros- 
pective effect from the date of filing 
the application, A perusal of the re- 
gistration certificate would show that 
it was, in terms, made effective from 
January 1, 1966. This is manifest 
from the words “the dealer is liable 
to pay tax w.e.f. 1-1-1966" used by 





the authority, prominently, in the 
heading of the certificate. 

19. t necessarily follows 
therefore, that during the period 
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from 1-1-1966 to 27-3-1966, also, the 
purchasing dealer was a registered 
dealer possessing a registration certi- 
ficate within the contemplation of Sec- 
tion 7 (1) of the Act, This being thel 
correct position, the assessees were 
entitled to the deduction under Sec- 
tion 5 (2) (a) (ii) of the Act in respect 
of the sales made by them to the 
purchasing dealer during the whole 
of the quarter ending 31st March 
1966. The High Court was therefore, 
right in determining the question 
posed, in favour of the assessees and 
against the Revenue. 


20. The appeal fails and is 
dismissed with costs. 
Appeal dismissed. 
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(From: (1971) 79 ITR 179 (Cal)) 
P. N. BHAGWATI AND S. MURTAZA 
_ FAZAL ALI, JJ. 
Commr. of I.-T., West Bengal, Appellant 
v. Tollygunge Club Ltd., Respondent, 


Civil Appeal No, 578 of 1972, D/- 15-3- 


¢ 


Income-tax Act (1922), Ss. 3 and 4 — 
Taxable Income —— Assessee charging fee 
for admission to club enclosure — In ad- 
dition, in pursuance of resolution by its 
General Body, levying from race-goer sur- 
charge for local charities — Whether as- 
sessee’s receipts from surcharge could not 
be included in its taxable income — Test 
for determination, 


Income-tax ig a tax on income, It is 
what reaches the assessee as income that 
is intended to be charged to tax under 
the Act. Every receipt by the assessee is 
not necessarily income in hig hands, It 
is only when it bears the character of in- 
come at the time when it reaches the 
hands of the assessee that it becomes exi- 
gible to tax, 1901 AC 26, Rel. on. 

. (Para 4) 


The assessee owned a sport’s club which 
conducted Gymkhana races charging fee 
for admission into the enclosure of the 
club at the time of races, In pursuance 
of a resolution passed by the General 
Body of the club, it levied a surcharge of 
eight annag for local charities and issued 
a ticket for the same in addition to ad- 
mission ticket, The receipts from sur- 
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charge were carried directly to a sepa- 
rate account called “Charity Account” and 
were not treated as trading receipts. It 
was an admitted fact that those amounts 
of surcharge had been disbursed to local 
charities, The question was whether 
these amounts could not be included in 
assessee’s taxable income, 

Held: It is true that but for this insis- 
tence on payment of the surcharge at the 
time of admission to the enclosure, the 
race-goer might not have paid any 
amount for local charities. But that does 
not render the payment of the surcharge 
involuntary, because it is out of his own 
volition that he seeks admittance to the 
enclosure and if he wants such admit- 
tance, he has to pay not only the price 
of the admission ticket but also the sur- 
charge for local charities, The surcharge 
is clearly not a part of the price for ad- 
mission ‘but it is a payment made for the 
specific purpose of being applied to local 
charities, If nothing more had been done 
by the assessee than merely passing a re- 
solution deciding to utilise a part of the 
admission fee received by it to charitable 
purposes, no legal obligation would have 
been created obliging the assessee to uti- 
lise this amount for the purpose of cha- 
rity. Such a resolution would have left 
it open to the assessee to alter it or to 
rescind it and it would have been nothing 
but an expression of the desire or inten- 
tion of the assessee to apply the amount 
for charitable purposes, But here a reso- 
lution was passed at the general meeting 
of the assessee for levying the surcharge 
for local charities and pursuant to this 
resolution, the surcharge was paid by the 
race-goers and received by the assessee 
for the specific purpose of being applied 
to local charities, The surcharge when 
paid was clearly impressed with an obli- 
gation in the nature of trust for being ap- 
plied for the benefit of local charities. 
The only requisites which must be sa- 
tisfied for creating a trust are that there 
should be “purposes independent of the 
donee to which the subject-matter of the 
gift is required to be applied and an ob- 
ligation on the donee to satisfy those pur- 
poses”, When the race-goers paid the 
surcharge to the assessee, they did so for 
a specific purpose and thereby imposed an 
obligation on the assessee to utilise it for 
local charities, 

The question then arises whether this 
obligation to utilise the surcharge for 
local charities was an obligation to apply 
the surcharge to local charities after it 
reached the asessee as its income or it was 
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diverted for being applied to local chari- 
ties before it was received by the asses- 
see, The true test for determining this 
question is whether the amount sought to 
be deducted, in truth, never reached the 
assessee as his income. It is the nature 
of the obligation which is the decisive 
fact, Itis clear on the application of this 
test that in the present case, the surcharge 
being impressed with an obligation in the 
nature of trust for being applied to local 
charities wag by this obligation diverted 
before it reached the hands of the assessee 
and at no stage, it became a part of the 
income of the assessee. When the asses- 
see received the -amounts on account or 
surcharge, they were impressed with a 
legal obligation to be applied for the 
benefit of local charities and they never 
reached the assessee as part of its income. 
The surcharge paid by the race-goers 
was earmarked for local charities ab 
initio and the surcharge was received by 
the assessee with a legal obligation to 
apply it to local charities. The surcharge 
received by the assessee could not there- 
fore be regarded as income assessable to 
tax, AIR 1961 SC 728, Rel. on; AIR 1960 
SC 1219, Explained and Rel, on; (1971) 79 


ITR 179 (Cal), Affirmed. (Paras 5, .6) 
Cases Referred: Chronological Paras 
AIR 1961 SC 728: 41 ITR 367 5 


AIR 1960 SC 1219: 40 ITR 301 
AIR 1933 PC 145:1 ITR 135 
1901 AC 26:70 LJQB 77 4 


Mr. 5. C. Manchanda, Sr, Advocate (Mr. 
R. N, Sachthey, Advocate with him), for 
Appellant; Mr, Sukumar Mitra, Sr. Advo- 
cate (Mr, D, N, Mukherjee and Mr, N. R. 
Chaudhary, Advocates with him), for Res- 
pondent. 


The Judgment of the Court was 
delivered by 

BHAGWATI, J:— This ig an appeal 
on a certificate of fitness granted by the 
High Court of Calcutta under S. 66-A, 
sub-s, (2) of the Indian Income-tax Act, 
1922, The facts giving rise to the appeal 
are few and may be briefly stated as fol- 
lows. 

2. The assessee is Tollygunge Club 
Ltd., a company limited by guarantee, 
and it owns a social and sports club one 
of whose activities consists of conducting 
Gymkhana races, that is, horse races with 
amateur riders. It charges for admission 
into the enclosure of the Club at the time 
of the races, admission fee to the guests 
introduced by the members of the Club 
as well as to the members of the public. 
There is no dispute between the parties 
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that the admission fee received by the 
assessee constitutes trading receipt in the 
hands of the assessee exigible to tax, But 
it appears that on 28th February, 1945, a 
resolution was passed at the meeting of 
the General Body of the Club for levying 
a surcharge of eight annas over and above 
the admission fee, the proceeds of which 
were to go to the Red Cross Fund. This 
resolution was subsequently varied by an- 
other resolution dated 30th January, 1950 
and the new resolution provided that the 
surcharge of eight annas on entrance 
ticket should be earmarked “for local 
charities and not solely for the Indian 
Red Cross’. The assessee accordingly 
issued to every entrant to the enclosure 
on the race course two tickets, one an ad- 
mission ticket for admission to the en- 
closure of the Club and the other, a sepa- 
rate ticket in respect of the surcharge of 
eight annas for local charities, The slip 
in respect of the surcharge of eight annas 
was in the following terms: 


“Surcharge on admission to The Tol- 


lygunge Gymkhana Races for Local 
Charities Rs, 4/8; Enclosure Surcharge 
As, -/8/-:” 


The receipts from the surcharge were 
not credited to the profit and loss account 
but they were carried directly to a sepa- 
rate account styled ‘Charity Account’. 
These receipts on account of surcharge 
were not treated as trading receipts of 
the assessee and were not brought to tax 
as income of the assessee in the assess- 
ment years prior to the assessment year 
1960-61. But while making assessment for 
the assessment year 1960-61, the I, T. O. 
took the view that receipts on account of 
surcharge were revenue receipts in the 
hands of the assessee and they could not 
be excluded from the total income of the 
assessee merely on the ground that they 
were applied for charitable purposes, It 
may be pointed out at thig stage that it 
was not disputed before the Revenue 
Authorities that the amounts realised by 
way of surcharge had been disbursed to 
local charities and in fact a 
list was filed showing the local 
charities in whose favour such dis- 
bursement had been made, The I.-T. O. 
treated the disbursement of the amounts 
received on account of surcharge as ap- 
plication of the income belonging to the 
assessee and he accordingly included these 
receipts in the total income of the asses- 
see, but allowed rebate under S, 158 on 
the amounts actually disbursed in favour 
of local charities during the accounting 
year, This view taken by the L-T.-O. 
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was affirmed on appeal by the Appellate 
Asst, Commr, who held that a person who 
wished to gain admission to the enclosure 
of the Club on any racing day had to 
pay the surcharge whether he was willing 
to contribute to the charity or not and as 
such the amount of the surcharge was a 
part of the price charged by the assessee 
for admission to the enclosure and it was, 
therefore, a revenue receipt in the hands 
of the assessee. This was followed by a 
further appeal to the Tribunal and this 
time the assessee was successful, The 
Tribunal held that the surcharge was le- 
vied on admission tickets for the purpose 
of charity and hence the receipts in res- 
pect of the surcharge were not income of 
the assessee at the point of time when 
they reached its hands and being “ear~ 
marked for charity”, they “never belong- 
ed to the assessee” and were hence not 
includible in the taxable income of the 
assessee, The Tribunal accordingly direct- 
ed that the receipt of the surcharge ere- 
dited to the charity account should be de- 
leted from the total income of the asses- 
see, 


3. The Commissioner then moved the 
Tribunal for stating a case to the High 
Court on the question of law which arose 
out of the order of the Tribunal, The 
Tribunal was of the opinion that a ques- 
tion of Jaw did arise out of its order and 
hence it formulated a question in the fol- 
lowing terms: 

' “Whether, on the facts and in the cir- 
cumstances of the case, the Appellate Tri- 
bunal was right in holding that the as- 
sessee’s receipts from the surcharge levied 
on admission tickets for purposes of cha- 
rity could not be included in the assessee’s 
taxable income for the assessment year 
1960-61 ?”, : 

and referred it to the High Court for its 
opinion, The High Court agreed with the 
view taken by the Tribunal and held that 
since the surcharge on admission tickets 
was charged by the assessee and paid by 
the race-goers for the specific purpose of 
being applied to local charities pursuant 
to the resolution passed by the general 
meeting of the assessee, there was, at the 
time of receipt of the amounts in respect 
of the surcharge, a legally enforceable 
obligation on the assessee to apply them 
to local charities and these amounts ac- 
cordingly did not reach the assessee as its 
income but were diverted to local chari- 
ties before they reached the assessee, The 
correctness of this decision is questioned 
by the Commissioner in the present ap- 
peal under S. 66-A, sub-s. (2) of the Act. 
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4, It is familiar learning and yet Lord 
Macnaughten had to draw our attention 
to it in London County Council v, Attor- 
ney General, 1901 AC 26 that income-tax 
is a tax on income. It is what reaches the 
assessee as income that is intended to be 
icharged to tax under the Act, Every re- 
leeipt by the assessee is not necessarily in- 
come in his hands. It is only when it 
bears the character of income at the time 
when it reaches the hands of the assessee 
that it becomes exigible to tax, The ques- 
tion which, therefore, arises for determi- 
nation here is whether the amounts re- 
ceived on account of surcharge reached 
the hands of the assessee as its income. 
The argument of the Revenue was that 
these amounts were received by the as- 
sessee as part of the price for admission 
into the enclosure of the Club and mere- 
ly because the assessee expressed its 
desire or intention to apply them to local 
charities, they did not cease to be the in- 
come of the assessee. This argument is 
based on two assumptions: First, that the 
amounts on account of surchage were re- 
ceived as part of the price for admission 
to the Club enclosure, and secondly, that 
it was merely a voluntary desire on 
the part of the assessee to use these 
amounts for private charities and there 
was no legally enforceable obligation on 
the assessee to do so, These two assump- 
tions are in a way interrelated, each de- 
pending on and to some extent supporting 
the other, but in our view neither of them 
is well founded. It is not correct to say 
that merely because surcharge is levied 
from every race-goer who wants admis- 
sion to the enclosure of the Club, it be- 
comes a part of the price for admission. 
The test is not whether every race-goer 
seeking admittance to the enclosure of 
the Club is required to pay the surcharge 
but what is it for which the surcharge is 
taken. Is it taken as part of the price for 
admission, or for some other purpose, such 
as, benefit of local charities? Suppose 
every race-goer seeking admittance to the 
Club enclosure were told that in addition 
to the price of the admission ticket he 
would have to contribute a certain amount 
to a recognized charity, could it be con- 
tended that the amount which he is re- 
quired to contribute to charity—and we are 
deliberately using the word “required” be- 
cause otherwise he would not be able to 
secure admittance to the Club enclosure— 
ig part of the price for admission, The 
surcharge is undoubtedly a payment which 
a race-goer is required to make in addi- 


tion to the price of admission ticket if he 
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wants to witness the race from Club 
enclosure, but on that account it does not 
become part of the price for admission. 
The admission to the enclosure is the oc- 
casion and not the consideration for the 
surcharge taken from the race-goer, It is 
true that but for this insistence on pay- 
ment of the surcharge at the time of ad- 
mission to the enclosure, the race-goer 
might not have paid any amount for local 
charities, But that does not render the 
payment of the surcharge involuntary, 
because it is out of his own volition that 
he seeks admittance to the enclosure and 
if he wants such admittance, he has to 
pay not only the price of the admission 
ticket but also the surchage for local cha- 
rities. The surcharge is clearly not a part 
of the price for admission but it is a pay- 
ment made for the specific purpose of be- 
ing applied to loca] charities. Secondly, 
it is not a correct analysis of the nature 
of the legal relationship to say that there 
was nothing more than mere desire or in- 
tention on the part of the assessee to ap- 
ply the amounts received on account of 
surcharge to local charities, without any 
legally enforceable obligation binding it 
to do so, We may straightway concede 
that if nothing more had been done by 
the assessee than merely passing a reso- 
lution deciding to utilise a part of the ad- 
mission fee received by it to charitable 
purposes, no legal obligation would have 
been created obliging the assessee to 
utilise this amount for the purpose of 
charity, Such a resolution would have 
left it open to the assessee to alter it or 
to rescind it and it would have been 
nothing but an expression of the desire or 
intention of the assessee to apply the 
amount for charitable purposes, But here 
a resolution was passed at the general 
meeting of the assessee for levying the 
surcharge for local charities and pursuant 
to this resolution, the surcharge was paid 
by the race-goers and received by the 
assessee for the specific purpose of being 
applied to local charities, The surcharge 
when paid was clearly impressed with 
an obligation in the nature of trust for 
being applied for the benefit of local cha- 
rities. It ig settled law, as observed by 
this Court in C. I. T, v. Thakar Das Bhar- 
gava, 40 ITR 301 = (AIR 1960 SC 1219) 
that a trust may be created by any langu- 
age sufficient to show the intention and 
no technical words are necessary and it 
may even be created by the use of words 
which are primarily words of condition. 
The only requisiteg which must be satis- 
fied are that there should be “purposes 








1977 


independent of the donee to which the 
subject-matter of the gift is required to 
be applied and an obligation on the donee 
to satisfy those purposes’. When the 
race-goers paid the surcharge to the as- 
sessee, they did so for a specific purpose 
and thereby imposed an obligation on the 
lassessee to utilise it for local charities, 


5. The question then arises whether 
this obligation to utilise the surcharge for 
local charities was an obligation to apply 
the surcharge to local charities after it 
reached the assessee as its income or it 
was diverted for being applied to local 
charities before it was received by the as- 
sessee, Did it involve an application by 
the assessee of a part of its income 
to local charities, or was it rather 
an allocation of receipt for local chari- 
ties before it became income in the 
hands of the assessee? ‘The true test for 
determining this question is, to use the 
words of Hidayatullah, J., in C. I. T. v. 
Sitaldas Tirathdas, 41 ITR 367: (AIR 1961 
SC 728), whether the amount sought to be 
deducted, in truth, reaches the assessee as 
his income. The learned Judge proceeded 
to explain this test in the following words: 


“In our opinion, the true test is whe- 
ther the amount sought to be deducted, in 
truth, never reached the assessee as his 
income. Obligations, no doubt, there are 
in every case, but it is the nature of the 
obligation which is the decisive fact. 
There is a difference between an amount 
which a person is obliged to apply out of 
his income and an amount which by the 
nature of the obligation cannot be said to 
be a part of the income of the assessee. 
Where by the obligation income is divert- 
ed before it reaches the assessee, it is de- 
ductible; but where the income is re- 
quired to be applied to discharge an ob- 
ligation after such income reaches the as- 
sessee, the same consequence, in law, does 
not follow, It is the first kind of pay- 
ment which can truly be excused and not 
the second, The second payment is mere- 
ly an obligation to pay another a portion 
of one’s own income, which has been re- 
ceived and is since applied. The first is a 
case in which the income never reaches the 
assessee, who even if he were to collect 
it, does so, not as part of his income, but 
for and on behalf of the person to whom 
it is payable. In our opinion, the present 
case is one in which the wife and children 
of the assessee who continued to be mem- 
bers of the family received a portion of 
the income of the assessee, after the as- 
sessee had received the income as his own. 
The case is one of application of a portion 
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of the income to discharge an obligation 
and not a case in which by an overriding 
charge the assessee becomes only a collec- 
tor of another’s income.” 


It is clear on the application of this test 
that in the present case, the surcharge 
being impressed with an obligation in the 
nature of trust for being applied to local 
charitties was by this obligation diverted 
before it reached the hands of the asses- 
see and at no stage, it became a part of 
the income of the assessee, When the as- 
sessee received the amounts on account of 
surcharge, they were impressed with a 
legal obligation to be applied for the be- 
nefit of local charities and they never 
reached the assessee ag part of its income. 
The case clearly fell within. the rule in 
Bijoy Singh Dudhuria v. C. I. T, 1 ITR 
135: (AIR 1933 PC 145) and the surcharge 
received by the assessee could not be re- 
garded as income assessable to tax. 


6. Before we end the discussion of 
this question, we must refer to the deci- 
sion of this Court in Thakar Das Bhar- 
gava’s case (AIR 1960 SC 1219) (supra) on 
which strong reliance was placed on be- 
half of the Revenue. The assessee in this 
case was an advocate who agreed to de- 
fend certain accused persons in a criminal 
trial on condition that he would be pro- 
vided with a sum of Rs. 40,000/- for creat- 
ing a public charitable trust. When the 
trial was over, the assessee was paid a 
sum of Rs, 32,500/- and he created a trust 
of that amount by executing a trust deed. 
The question arose whether this sum of 
Rs, 32,500/- was liable to be taxed as part 
of the professional income of the asses- 
see, This question was answered by the 
High Court in favour of the assessee but 
the view taken by the High Court was 
reversed by this Court on appeal, This 
Court pointed out that the findings of the 
Tribunal clearly showed “that the persons 
who paid the sum of Rs, 32,500/- did not 
use any words of an imperative nature 
creating a trust or an obligation. They 
were anxious to have the services of the 
assessee in Farukhnagar case; the assessee 
was at first unwilling to give his services 
and later he agreed, proposing that he 
would himself create a charitable trust 
out of the money paid to him for defend- 
ing the accused persons in the Farrukh- 
nagar case,” Considerable reliance was 
placed by this Court on the recital in the 
trust deed where the assessee had said 
“that he was receiving his professional 
income as an advocate accruing after June 
1944, for payment of taxes and charity 
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and accordingly when he received his 
professional income in the Farrukhnagar 
ease he created a charitable trust out of 
the money so received.” It was also em- 


phasised by this Court that it was not 
stated anywhere “that the persons who 
paid the money created a trust or impos- 
ed a legally enforceable obligation on the 
assessee” and even in the affidavit made 
by the assessee there wag “no suggestion 
that the persons who paid the money 
created the trust or imposed any obliga~ 
tion on the assessee” and it was “the as- 
sessee’s own voluntary desire that he 


would create a trust out of the fees paid 
to him for defending the accused persons 


in the Farrukhnagar case” and “such a 
voluntary desire on the part of the as- 
sessee created no trust, nor did it give 
rise to any legally enforceable obligation”. 
This Court accordingly held that “the 
money when it was received by 
the assessee was his professional 
income, though the assessee had 
expressed a desire earlier fo create 
a charitable trust out of the money when 
received by him’, It will be seen from 
what is stated above that when the accus- 
ed persons paid a sum of Rs, 32,500/- to 
the assessee, they paid it by way of fees 
and they did not impose any obligation on 
the assessee that this amount should be 
utilised only for the purpose of charity. 
It was merely a voluntary desire on the 
part of the assessee that he would create 
a trust out of the amount of fees paid to 
him and until the trust was created by 
the assessee, there was no legal obligation 
to utilise that amount for charity, That 
“is why this Court held that the amount 
when received by the assessee was income 
in his hands and the creation of the trust 
was merely application of the amount 
after it reached his hands as his income, 
This Court by approving the following ob- 
servations of the Appellate Asst, Commr. 
that “if the accused persons had themsel- 
ves resolved to create a charitable trust 
in memory of the professional aid render- 
ed to them by the appellant and had 
made the assessee trustee for the money 
so paid to him for that purpose, it could, 
perhaps, be argued that the money paid 
was earmarked for charity ab initio but 
of this there was no indication anywhere” 
clearly suggested that if the money paid 
by the accused persons had been “earmark~ 
ed for charity ab initio” it would have 
been possible to say that they had made 
the assessee trustee for the money so paid 


to him and in that event the conclusion 
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would have been that the money did not 
reach the hands of the assessee as his in- 
come, Here, the surcharge paid by the 
race-goers was earmarked for local cha- 
rities ab initio and the surcharge was re- 
ceived by the assessee with a legal obliga- 
tion to apply it to local charities. The 
decision of this Court in Thakar Das 
Bhargava’s case (AIR 1960 SC 1219) 
(supra), therefore, far from militating 
against the contention of the assessee, sup- 
ports it. 

7. We must accordingly hold that the 
High Court was right in answering the 
question referred to it in favour of- the 
assessee and in this view, the appeal must 
stand dismissed with cost, 


Appeal dismissed. 
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M/s. Jaipur Mineral Development 
Syndicate, Jaipur, Appellant v. The 
A of I.-T., New Delhi, Respon- 

ent. 


Civil Appeal No, 74 of 1972, 
16-12-1976. 

I.-T. Act (1922), S. 66 (1) — Refer- 
ence under — High Court declining 
to answer reference for absence of 
party and non-filing of paper book — 
Application for rehearing — Suffici- 
ent cause — Inherent powers of High 
Court, (1972) 84 ITR 181 (All), Over- 
ruled, (C. P. C. (1908), S. 151) — (1-7. 
Act (1961), S. 256), 

A party or its counsel may be pre- 
vented from appearing at the hearing 
of a reference for a variety of rea- 
sons. In case such a party shows, 
subsequent to the order made by the 
High Court, declining to answer the 
reference, that there was sufficient 
reason for its non-appearance, the 
High Court has the inherent power 
to recall its earlier order and dispose 
of the reference on merits, There is 
nothing in any of the provisions of 
the Act which, either expressly or by 
necessary implication, stands in the 
way of the High Court from passing 
an order for disposal of the refer- 
ence on merits, The Courts have 
power, in the absence ofany express 
or implied prohibition, to pass an 
order as may be necessary for the 
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ends of justice or to prevent the 
abuse of the process of the court. To 
hold otherwise would result in quite 
a number of cases in gross miscar- 
riage of justice. (Para 5) 

Thus, where a party at whose in- 
stance a reference under S, 66 (1) of 


the Act had been made was 
asked by notice of the High 
Court to file the paper books 
within three months but the notice 
was misplaced by the party’s clerk 


with the result that neither the pa- 
per book was filed nor the party ap- 
peared at the hearing of the refer- 
ence and the High Court declined to 
answer the reference on that ground 
it was held that the High Court was 
not functus officio in entertaining the 
application for rehearing the refer- 
ence and disposing it on merits. 
(since there was sufficient cause for 
non-appearance and there was no 
lack of due diligence on the part of 
the applicant High Court was direct- 
ed to rehear the reference on me- 
rits), (1972) 84 ITR 181 (All), Over- 
ruled. (Paras 4, 5, 6) 
Cases Referred: Chronological Paras 
(1972) 84 ITR 181 (Al) 
AIR 1969 SC 1068: 74 ITR 41 4 
(1955) 27 ITR 188:59 Cal WN 104 4 
The Judgment of the Court was 
delivered by 
KHANNA, J.:i— This appeal by 
special leave is against the order of 
Rajasthan High Court whereby the 
High Court held that it was functus 
officio to entertain an application for 
re-hearing the reference made under 
S. 66 (1) of the Indian I.-T. Act, 1922 
(hereinafter referred to as the Act). 
2. The assessee-appellant is carry- 
ing on business in soap stones, At 
the instance of the appellant, the 
following two questions were referred 
to the High Court by the Tribunal 
under S. 66(1) of the Act: 
“tI. Whether on the facts 
the circumstances of the case the 
L.-T, Appellate Tribunal was justi- 
fied in holding that the property in 
the goods passed in the customers in 
erstwhile part ‘A’ and ‘C States, be- 
cause the railway receipts in respect 
of the sale of goods of the vale (sic) 
of Rs, 94,037/- were made out in the 
name of ‘Self? and were sent to the 
purchasers in erstwhile part ‘A’ and 
tŒ States after endorsing the same in 
their favour? 


and in 
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2. Whether on the facts and in the 
circumstances of the case, the entire 


profits and gains amounting to 
Rs, 93,019/~ arisen to the  assessee 
firm in part ‘A’ and part ‘C’ States 


should be taken into account for the 


purpose of applying the test laid 
down under S, 4A (C) (h) (sic) or 
only that profit of the profits (sic) 
which can be determined after the 


application of S, 42 (3) of the Act as 
reasonably be attributable to that 
part of the operations carried on in 
British India?” 

It appears that a notice was sent by 
the High Court to the appellant to 
file paper books within three months 
of the receipt of the notice. 
The notice was received by a 
clerk of the appellant firm on May 
9, 1970. According to the affidavit 
filed on behalf of the appellant, the 
aforesaid clerk misplaced that notice. 
The necessary paper books were con- 
sequently not filed in the High 
Court. The reference came up for 
hearing on August 26, 1970. On that 
date, counsel for the department was 
present, No one appeared on behalf 
of the appellant, apparently because 
the notice sent by the High Court had 
been misplaced. The High Court in a 
brief order observed that the asses- 
see at whose instance the reference 
had been made had not put in ap- 
pearance and had also not filed the 
paper books in spite of the service of 
notice. The High Court accordingly 
declined to answer the reference, 


3. The affidavit filed on behalf of 
the appellant shows that the clerk, 
who had misplaced the notice re- 
ceived from the High Court, while 
proceeding on leave and handing 
over the charge to another clerk, 
discovered on September 21, 1970 
that the above mentioned notice had 
been received from the High Court. 
Counsel was then engaged on behalf 
of the assessee-appellant. On enquiry 
it was found that the matter had 
been disposed of on August 26, 1970. 
On September 24, 1970 an application 
was filed on behalf of the appellant 
stating that the paper books had not 
been filed because of bona fide mis- 
take, Prayer was made for permitting 
the appellant to file the paper books 
and for re-hearing the reference. 
The High Court, as per order dated 
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February 22, 1971, dismissed the 
aforesaid application after observing 
that it had become functus officio to 
entertain the application because of 
its. earlier order declining to answer 
the reference. It is this order which 
is the subject-matter of the appeal. 


4. We have heard Mr, Desai on 
behalf of the appellant and Mr. 
Manchanda on behalf of the revenue. 
Mr. Manchanda has brought to our 
notice a decision of the Calcutta 
High Court: in M, M., Ispahani Ltd. 
Calcutta v. Commr, of Excess Pro- 
fits Tax, West Bengal, (1955) 27 ITR 
188 :59 Cal WN 104 wherein the 
High Court held that- when a party 
at whose instance the reference had 
been made under S. 66 (1) of the 
Indian Income-tax Act, 1922 does not 
appear at the hearing of the refer- 
ence the High Court is not bound to 
answer the question referred to it and 
should not do so. It is urged by Mr. 
Manchanda that the above decision 
has been followed by some of the 
other High Courts, As against that, 
Mr. Desai on behalf of the appellant 
has urged that the correctness of 
those decisions is open to question in 
view of the decisions of this Court in 
the case of Commr, of L-T., Madras 
v. S. Chenniappa Mudaliar, 74 ITR 
41: (AIR 1969 SC 1068). It was held 
by this Court in that case that an 
appeal filed by the assessee before 
the Tribunal under S. 33 of the Act 
should be disposed of on merits and 
should not be dismissed in default 
because of non-appearance of the 
appellant, The Court in this 
context referred to S. 33 (4) of 
the Act and particularly the word 
“therein” used in that sub-section It 
is urged by Mr. Desai that as the 
Tribunal is bound to dispose of the 
appeal on merits even though a 
party is not present, likewise the 
High Court when a question of law 
is referred to it, should dispose of 
the reference on merits and answer 
the question referred to it. In our 
opinion, it is not essential to express 
an opinion about this aspect of the 
matter, because we are of the opinion 
that the High Court was not functus 
officio in entertaining the application 
which had been filed on behalf of 


the appellant for re-hearing the re- 
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ference and disposing of the matter 
on merits. 


_5. A party or its counsel may be 
prevented from appearing at the 
hearing of a reference for a variety 
of reasons, In case such a party 
shows, subsequent to the order made 
by the High Court, declining to ans- 
wer the reference, that there was 
sufficient reason for its non-appear- 
ance, the High Court, in our opinion, 
has the inherent power to recall its 
earlier order and dispose of the re- 
ference on merits. We find it diffi- 


cult to subscribe to the view that 
whatever might be the ground ‘for 


non-appearance of a party, the High 
Court having once passed an order 
declining to answer the question re- 
ferred to it because of the non-ap- 
pearance of that party, is functus 
officio or helpless and cannot pass 
an order for disposing of the refer- 
ence on merits. The High Court in 
suitable cases has, as already men- 
tioned, inherent power to recall thel 
order made in the absence of the 
party and to dispose of the refer- 
ence on merits, There is nothing in 
any of the provisions of the Act 
which, either expressly or by neces- 
sary implication, stands in the way 
of the High Court from passing an 
order for disposal of the reference 
on merits. The courts have power, in 
the absence of any express or implied 
prohibition, to pass an order as may 
be necessary for the ends of justice 
or to prevent the abuse of the pro- 
cess of the court, To hold otherwise 
would result in quite a number of 
cases in gross miscarriage of justice. 
Suppose, for instance, a party pro- 
ceeds towards the High Court to þe 
present at the time the reference is to 
be taken up for hearing and on the 
way meets with an accident. Suppose, 
further, in such an event the High 
Court passes an order declining to 
answer the question referred to it 
because of the absence of the per- 
son who meets with an accident, To 
hold that in such a case the High 
Court cannot recall the said order 
and pass an order for the disposal of 
the reference on merits, even though 
full facts are brought to the notice of 
the High Court, would result in ob- 
vious miscarriage of justice. It is to 


meet such situations that courts can 
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exercise in appropriate cases inherent 
power, In exercising inherent power, 
the courts cannot override the ex- 
press provisions of law. Where how- 
ever, as in the present case. there 
is no express or implied prohibition 
to recalling an earlier order made be- 
cause of the absence of the party 
and to directing the disposal of the 
reference on merits, the courts, in 
our Opinion, should not be loath to 


exercise such power provided the 
party concerned approaches the 
court with due diligence and shows 


sufficient cause for its non-appear- 
ance on the date of hearing. 


6. Our attention has been invited 
to the decision of the Allahabad High 
Court in Roop Narain Ramchandra 
(P) Ltd. v. Commr. of I.-T., U.P., (1972) 
84 ITR 181 (All) wherein the High 
Court held that it has no power to 
recall an order returning a reference 
unanswered, For the reasons stated 
above, we are unable to agree with 
the view taken by the Allahabad 
High Court in that decision, The 
facts brought out in the application 
filed on behalf of the appellant show, 
in our opinion, that there was suffi- 
ent cause for the non-appearance on 
behalf of the appellant on the date 


of hearing as well as for the non- 
filing of the paper books within 
time, It also cannot be said that 
there was lack of diligence on the 


part of the appellant in approaching 
the High Court for recalling its ear- 
lier order and for disposing of the 
reference on merits, We accordingly 
accept the appeal, set aside the 
order of the High Court and remand 
the case to it for answering the ques- 
tions referred to it on merits. Looking 
to all the circumstances, we make no 
order as to costs, 


Case remanded. 
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AIR 1977 SUPREME COURT 1351 
(From: Madhya Pradesh)* 


M. H. BEG, C. J. AND A C. 
GUPTA, P., S. KAILASAM, JJ. 


The Employees’ State Insurance 
Corporation, Bhopal, Appellant v. 
The Central Press and another, Res- 
pondents. 


Civil Appeals Nos. 325-329 of 1977, 
D/- 21-2-1977. 


Employees’ State Insurance Act 
(1948), Ss. 44, 45A, 75 and 99A — 
Scheme of Act as amended by Act 44 
of 1966 — Failure of employer to 
maintain registers and submit returns 
under S. 44 — Duty of Corporation 
— Claim for recovery of contribu- 
tions under S, 75 (1) (c) by Corpora- 
tion — Duty of Insurance Court to 
give direction to Corporaticn to rer- 
form its duty under S, 45A and to 
decide matter in dispute, L. P. A. Nos. 
13-17 of 1969, D/- 1-12-1971 (M. P), 
Reversed. 


The scheme of the Act after its 
amendment by Act 44 of 1966 is 
that the Corporation itself should, 
in a case where there is omission on 
the part of the employer to main- 
tain records in aceordance with S. 44 
of the Act, determine the amount of 
contributions on the strength of svch 
information as it may collect and 
can then make the demand under 
S. 45A. If the employer refuses to 
comply with the demand so made, 
the matter can come up before the 
Employees’ Insurance Court under 
S. 75 of the Act. The Court should 
give the Corporation a direction to 
perform its duty where it considers 
that this should be performed by the 
Corporation, It cannot decline to 
perform its own duty because the 
Corporation has failed to discharge 
its function. (Para 3) 


It seems that the notification of 
the Central Government under S. 99A 
of the Act, also introduced by Act 
44 of 1966, was intended to over- 
come such a difficulty in determining 
the wages of the employees, But it 
is doubtful whether S. 99A can be 
availed of for the purpose of supplv- 


*(L. P. A. Nos, 13-17 of 1969, D/- 
1-12-1971—-(Madh Pra.)). 
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ing a defect or overcoming difficulty 
in adjudication of a dispute for 
which the Employees’ 
Court is given ample powers, 
: (Para 4) 

Mr. L. N. Sinha, (Sol. Genl.), 
Girish Chandra, for Appellant; Mr. J. 


P. Goyal and Shreepal Singh, for 
Respondents. 
The following Judgment of the 


Court was delivered by 

BEG, C. Ju— This appeal by spe- 
cial leave arises out of the proceed- 
ings initiated on 12-7-1961 by the 
appellant Corporation, under S, 75 of 
the Employees’ State Insurance Act, 
1948 (hereinafter referred to as the 
Act), claiming contributions from the 
respodents for various periods be- 
tween 27-9-1959 and 31-3-1965. which 
they are liable to pay under S. 40 of 
the Act. 


2. It appears that the respondents- 
employers failed to maintain the 
registers or records and to submit 
returns of wages paid as required 
under S, 44 of the Act, Hence, the 
Insurance Court, which was called 
upon to adjudicate under S. 75 (1) 
(c) of the Act, on the matter in dis- 
pute. found itself unable to decide 
the question in issue. It dismissed the 
application on the ground that there 
was no provision for deciding such 
a dispute on an “ad hoc basis.” We 
fail to understand what is precisely 
meant by “ad hoc basis.” We find 
that S. 75 (2) of the Act provides, 
inter alia, that a claim for the reco- 
very of contributions shall be decid- 


ed by the Employees’ Insurance 
Court, Not only is the mandatory 
duty cast upon it to decide such 


disputes, but it is armed with the 
powers of a Civil Court, including 
summoning and enforcing the attend- 
ance of witnesses, compelling the 
discovery and production of docu- 
ments and material objects, under 
S. 78 of the Act. 

3. The powers of the Corporation 
are given in S. 45A of the Act, in- 
troduced by Act 44 of 1966, whereby 
the Corporation may, on the basis of 
the information available to it, de- 
termine the amount of contributions 
payable and make necessary demands. 
Apparently, the scheme of the Act, 
after the amendment, is that the 
Corporation itself should, in a case 
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where there is omission on the part 
of the employer to maintain records 
in accordance with S. 44 of the Act, 
determine the amount of contribu- 
tions on the strength of such infor- 
mation as it may collect, It can 
then make the demand. If the em- 


ployer refuses to comply with the 
demand so made, the matter can 
come up before the Employees’ In- 
surance Court under S, 75 of the 


Act, The Court should give the Cor- 
poration a direction to perform its 
duty where it considers that this 
should be performed by the Corpora- 
tion. It cannot decline to perform its 
own duty because the Corporation 
has failed to discharge its function. 


4. The matter having come up 
before that Court, the claim by the 
Corporation was rejected erroneously 
merely on the ground that there 
was difficulty in determining the 
basis of wages in a particular factory 
sor as to enable a calculation of the 
amount of contributions to be -made 
by the employer. It seems that the 
notification of the Central Govern- 
ment under S, 99A of the Act, also 
introduced by Act 44 of 1966, was in- 
tended to overcome such a difficulty 
in determining the wages of the em- 
ployees, After having considered the 
provisions of S, 99A of the Act, we 
doubt whether this provision can be 
availed of for the purpose of supply- 
ing a defect or overcoming difficulty 
in adjudication of a dispute for 
which the Employees’ Insurance 
Court is given ample powers, More- 
over, the Corporation has itself to 
collect the information initially and 
make a provisional demand on the 
basis of that information under 
S. 45A in such a case. 


5. The learned single Judge, þe- 
fore whom the matter went up in 
appeal, thought that the notification 
of the Central Government fixing 
wages. presumably on the strength 
of some notion as to what prevailing 
wages in such cases are, could be 
used for this purpose. The Corpora- 
tion itself should have gathered in- 
formation under S5, 45A. The Em- 
ployees’ Insurance Court should be 
apprised of this information and is 
under a duty to determine the basis 
of calculation itself, It cannot ex- 
pect the Central Government to 
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overcome such a difficulty by an 
order or direction under S, 99A of 
the Act. We think that the na- 
ture of the proceedings was not pro- 
perly understood either by the 
Employees’ Insurance Court or 
by the High Court when the 
matter was taken before these 
authorities. Hence, the Division 
Bench, which accepted the appeal 
from the decision of the single Judge 
had, while invalidating the notifica- 
tion under S. 99A of the Act, failed 
to give a direction that the Emplo- 


yees’ Insurance Court should itself 
perform its duties. 
6. In the light of the foregoing 


statement of the legal position, we 
allow this appeal, set aside the judg- 
ments of the Division Bench as well 
as of the learned single Judge and 
order of the Employees’ Insurance 
Court. We remand the matter to the 
Employees’ Insurance Court for de- 
termination in accordance with law 
as explained by us above. 


7. Parties will bear their 


costs. 


own 


i Case remanded. 





AIR 1977 SUPREME COURT 1353 
(From: Punjab and Haryana)* 


‘( V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 


M. L. Manchanda and others, Ap- 
pellants v. Union Territory of Chandi- 
garh and others, Respondents, 

Civil Appeal No, 1744 of 1976, D/- 
17-3-1977. 

(A) Punjab Industrial Mousing Act 
(Punjab Act 16 of 1956), Ss. 2 (e), 7, 
9 and 24 — Punjab Industrial Mous- 
ing Rules (1956), R. 4 (3) (as added 
by Punjab Industrial Housing (Chan- 
digarh First Amendment) Rules 
1972) — R. 4 (3) is not ultra vires 
S. 2 (e). 


R. 4 (3), which squarely falls with- 
in the purview of S. 24, is not ultra 
vires S. 2 (e). A combined reading of 
Ss. 7 and 9 of the Act goes to show 


*(Civil Writ Petn. No. 1819 of 1975, 
D/- 28-4-1975—(Punj, & Har.)) 
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that if at any time a person becomes 
an unauthorised occupant of the 
house by reason of his ceasing to be 
an industrial worker or by other- 
wise ceasing to fulfil any of the 
prescribed conditions then in . force 
including the one relating to the 
limit of his income, he becomes 
amenable to action under S. 9 (2) of 
the Act, The result is that even 
though the allottee may continue to 
be an industrial worker, still the al- 
lotment under which he holds a 
house can be cancelled if his occupa- 
tion becomes unauthorised on any 
one of the grounds laid down in 
S. 7 of the Act, Civil W, P. No, 1819 
of 1975, D/- 28-4-1975 (Punj. & Har.) 
Affirmed, (Para 8) 

(B) Punjab Industrial Housing 
Rules (1956), R. 4 (3) Proviso (as 
added by Punjab Industrial Housing 
Chandigarh (First Amendment) Rules 
1972) -— Not retroactive in operation. 


A -careful study of the proviso to 
Rule 4(3) would show that the rule 
is not intended to operate retrospec- 
tively on industrial workers who had 
been allotted and were in occupation 
of industrial houses immediately be- 
fore the amendment of the Punjab 
Industrial Housing (Chandigarh First 


Amendment) Rules, 1972. (Para 9) 
Mr. M. K, Ramamurthi, Sr, Advo- 
cate, (Mr. J. Ramamurthi, Advocate 


with him), for Appellants; Mr. Madan 
Mohan Advocate, (for Nos, 4-8, 10-25, 
27-30 and 32- 36) and M/s, B. D. 
Sharma and R. N. Sachthey, Advo- 
cates (for Nos. 1-2), for Respondents 

The Judgment of the court was dé 
livered by 


JASWANT SINGH, J:— This ap- 
peal by special leave which is 
directed against the judgment and 


order dated April 28, 1975, of the 
High Court of Punjab and Haryana 
at Chandigarh, dismissing the Civil 
Writ Petition No, 1819 of 1975 filed 
by the appellants and respondents 3 
to 37 herein, who are industrial 
workers employed in factories situate 
in the industrial area in Chandigarh. 


2. The facts leading to this appeal 
are: In 1956, the Legislature of the 
then State of Punjab enacted what is 
called the Punjab Industrial Housing 
Act, 1956 (Punjab Act 16 of 1956) 
(hereinafter referred to as ‘the Act’) 
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to provide for allotment, recovery of 
rent, eviction and other ancillary 
matters in respect of houses con- 
structed under the subsidised Indus- 
trial Housing Scheme for industrial 
workers in the State of Punjab. In 
exercise of the powers conferred on 
it under S, 24 of the Act, the State 
Government made rules called the 
Punjab Industrial Housing Rules, 
1956 (hereinafter referred to as ‘the 
Rules’). Rule 4 of the Rules as origi- 
nally made ran as under:— 

_ “4, Eligibility for allotment— (1) 
Two-roomed tenements shall be al- 
lotted to industrial workers whose 
income exceeds Rs, 100 per mensem. 


(2) One-roomed tenements shall be 
allotted to workers with an income 
not exceeding Rs, 100 per mensem.” 


3. This rule was amended vide 
Notification No, 4119-2HG-60/29333 
dated October 5, 1960. The rule, 
after its aforesaid amendment, read 
as under:—— 


“4 Eligibility for allotment— (1) 
Two roomed tenements shall be al- 
lotted to industrial workers whose 
income does not exceed Rs, 350.00 
per mensem. 


(2) One roomed/small two roomed 
tenements shall be allotted to workers 
with an income not exceeding 
Rs, 250.00 per mensem; provided 
that where sufficient number of in- 
dustrial workers with income ex- 
ceeding Rs, 250.00 per mensem is not 
forthcoming for «allotment, the La- 
bour Commissioner may, with the ap- 
proval of the State Government, al- 
lot two roomed tenements to indus- 
trial workers with an income not 2X- 
ceeding Rs. 250.00 per mensem. 
Notes: In towns, where only one 
roomed/small two roomed tenements 
have been built, applications should 
first be invited from such workers 
only, whose monthly income does not 
exceed Rs, 250.00. It is only after the 
demand from these workers has 
been met that unallotted tenements 
should be made available for 
allotment to workers, whose in- 
come exceed Rupees 250.00 per 
mensem, Where these tenements are 
given to higher paid workers the nor- 
mal subsidised rent should be charg- 
ed from them till such time as the 
regular two roomed tenements do not 
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become available for them. When 
the two-roomed tenements become 
available the higher paid 


workers must be removed from the 
smaller tenements, failing which 
they should be charged the full eco- 
nomic rent. 

(ii) In cases where after allotment 
of one roomed/small two roomed 
tenements a worker crosses the wage 
limit of Rs, 250.00 per mensem, he 
may be allowed to continue in occu- 
pation of the house allotted to him 
on payment of subsidised rent, till 
such time as the regular two room- 
ed house does not become available, 
in other respects the procedure’ as 
prescribed in note (i) should be fol- 
lowed. 


.(iii) Two-roomed tenements should, 
in the first instance, be offered for 
allotment to workers whose income 
is in between Rs, 251.00 and Rupees 
350.00 per mensem,” 

4, Vide Notification No, 7480-4H 
(8)-72/21542 dated November 7, 1972, 
the Chief Commissioner, Union Ter- 
ritory, Chandigarh, made in exercise 
of the powers conferred by S. 24 of 
the Act what are called the Punjab 
Industrial Housing (Chandigarh First 
Amendment) Rules, 1972 adding the 
following after sub-rule (2) in R. 4 off 
the Rules:— - 

*(3) An industrial worker shall be- 
come ineligible to retain the indus- 
trial house allotted to him from the 
date his income exceeds Rs, 350/- per 
mensem and his allotment of it shall 
stand cancelled with effect from that 
date. 

Provided that in case such an in- 
dustrial worker has been allotted 
and is in occupation of an industrial 
house immediately before the com- 
mencement of the Punjab Industrial 
Housing (Chandigarh First Amend- 
ment) Rules, 1972, his allotment shall 
be cancelled by the Labour Commis- 
sioner after giving him one month’s 
notice in writing of such cancella- 
tion”. 

5. The Chief Commissioner also 
ordained that the following shall be 
added in form ‘Œ of the Rules 
after condition (24):— 

*(25) The allottee shall become in- 
eligible to retain the industrial house, 
allotted to him from the date his in- 
come exceeds rupees 350 per mensem 
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and his allotment shall be deemed to 
have been cancelled from that date. 


6. The appellants and the afore- 
said respondents, who were allottees 
of houses in Sector 30, 
constructed by the State Government 
for occupation of industrial workers 
under the Industrial Housing Scheme 
subsidised by the Central Govern- 
ment and declared under S, 3 (2) of 
the Act to be houses covered by the 
provisions of the Act were given no- 
tices by the Labour Inspector. Union 
Territory. Chandigarh, in terms of 
the proviso to sub-rule (3) of R. 4 of 
the Rules, as amended by the afore- 
said Notification No, 7480-4H (8)-72/ 
91542 dated November 7, 1972, call- 
ing upon them to show cause as to 
why the allotments of houses made 
to them should not be cancelled as 
the income of each one of them ex- 
ceeded Rs. 350/- per mensem which 
disentitled them to retain their res- 
pective allotments. The appellants 
and the aforesaid respondents there- 
upon filed a joint writ petition, be- 
ing writ petition No. 1819 of 1975 
under Arts. 226 and 227 of the Con- 
stitution in the High Court of Pun- 
jab and Haryana for issue of an ap- 
propriate writ, order or direction 
guashing the said notices and notifi- 


cation No, 7480-4H = (8) -'72/21542 
dated November 7, 1972 amending 
R. 4 of the Rules and restraining 


respondents 1 and 2 from proceeding 
with the cancellation of their respec- 


tive allotments and evicting them 
from the houses. They contended 
that the aforesaid R. 4 as amended 


was ultra vires the Act in so far as 
it carved out an exception to the 
statutory definition of ‘industrial 
worker’ as contained in S., 2 (e) of 
the Act within the scope of which 
they admittedly fell. The High Court 
repelled their contention and dis- 
missed their writ petition by its 
judgment dated April 28, 1975. Ag- 
grived by this judgment and order, 
the appellants and the said respon- 
dents made an application to the 
High Court for issue of a certificate 
of fitness under Art, 133 of the 
Constitution which was refused by 


the High Court by its order dated 
May 9, 1975, Thereupon they moved 
this Court for special leave under 


Chandigarh, - 
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Art, 136 of the Constitution which 


was granted. 


7. Appearing in support of the ap- 
peal, Mr. Ramamurthy has reiterated 
before us that since the appellants 
and respondents 3 to 37 are admitted- 
ly industrial workers as defined in 


` cl. (e) of S. 2 of the Act, the impugned 


R. 4 which is designed to cancel . 
their allotment on the ground that 
their salary exceeded Rs. 350/- per 
mensem is clearly repugnant to that 
clause and as such ultra vires and 
invalid as it takes out industrial 
workers with income exceeding 
Rs, 350/- per mensem from the 
scope of the definition. He has fur- 
ther contended that since the autho- 
rity competent to make rules under 
S. 24 of the Act cannot frame any 
rule having a retrospective effect 
and the impugned rule — R. 4 (3) as 
amended operates retrospectively, the 
same is invalid. He has lastly urged 
that the impugned notification is also 
invalid as it makes hostile and arbi- 
trary discrimination against indus- 
trial workers whose income exceeds 
Rs. 350/- per mensem and thereby 
violates the guarantee enshrined in 
Art, 14 of the Constitution, 


8. We shall deal seriatim with all 
the three contentions raised by Mr. 
Ramamurthy. Before embarking on 
that task, we consider it appropriate 
to sean the scheme of the Act. S. 3 
of the Act clearly states that the Act 


shall be applicable to houses con- 
structed by the State Government 
for the occupation of industrial 


workers under the Industrial Housing 
Scheme subsidised by the Central 
Government. The scheme, as evident 
from the affidavit of the Home 
Secretary, Chandigarh Government, 
is meant for the benefit of the low 
paid industrial workers and economi- 
cally weaker sections of the com- 
munity, S, 9 (1) of the Act provides 
that the occupation by any person 
of a house shall at all times be sub- 
ject to such conditions relating to its 
occupation as may be prescribed, or 
as may be intimated from time to 
time by the Labour Commissioner. 
S. 7 of the Act sets out the circum- 
stances in which a person shall be 
treated to be in unauthorised occupa- 
tion of any house. Clause (b) of the 


section explicitly states that a person 
shall be deemed to be in unauthoris- 
ed occupation “where being an al- 
lottee he has by reason of cancella- 
tion of an allotment under sub-s, (2) 
of S. 9 ceased to be entitled to oc- 
cupy the house.” Sub-s, (2) of S, 9, 


which is necessary to be referred to- 


at this stage and which because of 
the non obstante clause contained in 
its opening part overrides all other 
laws for the time being in force, 
authorises the Labour Commissioner 
after giving notice to the allottee and 
considering the explanation tendered 
by him to cancel the allotment under 
which a house is held or occupied 
by him. S. 24 of the Act not only 
empowers the State Government 
generally to make rules to effectuate 
the purposes of the Act but, also 
specifically confers on it the power 
to make rules to provide inter alia 
for the manner of allotment of ac- 
commodation and conditions relating 
to its occupation (see S, 24 (2) (ii)) as 
also for the matters which are to be 
or may be prescribed (see S. 24 (2) 
(x)). A conspectus of the aforesaid 
provisions of the Act leaves no room 
for doubt that the allotment of ac- 
commodation to an industrial worker 
is not unconditional but is subject to 
conditions which can be changed uni- 
laterally by the Govt, from time 
to time by altering the rules in exer- 
cise of the powers conferred on it 
under S, 24 of the Act, S. 7 of the 
Act which embodies a deeming provi- 
sion gives a mandate to treat a per- 
son as an unauthorised occupant not 
only if he ceases to be an industrial 


worker under the Act but also if 
being an allottee, he ceases to be 
entitled to occupy the accommoda- 


tion by reason of cancellation of the 
allotment under sub-s. (2) of S. 9 of 
the Act, A combined reading of Ss. 7 
and 9 of the Act goes to show that if 
at any time a person becomes an 
unauthorised occupant of the house 
by reason of his ceasing to be an in- 
dustrial worker or by otherwise 
ceasing to fulfil any of the pres- 
cribed conditions then in force in- 
cluding the one relating to the limit 
of his income, he becomes amenable 
to action under S. 9 (2) of the Act. 
The result is that even though the 
allottee may continue to be an ín- 
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dustrial worker, still the allotment 
under which he holds a house can be 
cancelled if his occupation becomes 
unauthorised on any one of the 
grounds laid down in S, 7 of the 
Act. We are, therefore, satisfied that 
the impugned amendment which 
squarely falls within the purview of 
the aforesaid provisions of S, 24 of 
the Act was validly made and the 
contention urged by Mr. Ramamurthy 
that it is ultra vires is misconceived 
and untenable. We may state here in 
passing that the aforesaid scheme be- 
ing meant for the benefit of the low 
paid industrial workers and the 
number of the houses constructed 
thereunder being very limited, the 
Government could legitimately 
evolve the method which it did to dis- 
entitle industrial workers like the 
appellants whose monthly salaries ap- 
pear to range between Rs. 974.71 
and Rs, 1861.27 and the aforesaid res- 
pondents whose monthly income is 
also relatively large to retain the 
houses in question, 


9. The contention of Mr. Rama- 
murthi that the impugned rule is 
retroactive in operation is also de- 


void of merit. A careful study of the 
proviso to R. 4(3) of the Rules 
which appears to have been inserted 
to alley fears and remove misappre- 
hensions would show that the rule is 
not intended to operate retrospective- 
ly on industrial workers who had 
been allotted and were in occupation 
of industrial houses immediately be- 
fore the amendment of the Punjab 
Industrial Housing (Chandigarh First 
Amendment) Rules, 1972. It unequi- 
vocally states that allotment of an 
industrial worker who is in occupa- 
tion of an industrial house in pur- 
suance thereof immediately before 
the amendment of the Punjab Indus- 
trial Housing (Chandigarh First 
Amendment) Rules, 1972 shall not be 
cancelled without one month’s notice 
in writing, The proviso therefore 
clearly shows that the allotment of 
an industrial worker whose income 
exceeds Rs, 350/- per mensem is to 
stand cancelled not from the date 
when his income started exceeding 
Rs. 350/- per mensem but on the ex- 
piry of one month’s notice in writing 
of the cancellation. The second con- 
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tention raised by Mr. Ramamurthi is 
also, therefore, repelled. 

10. The third contention advanced 
by the learned counsel on behalf of 
the appellants not having been rais- 
ed before the High Court cannot be 
permitted to be raised at this stage. 
The contention can also not be al- 


lowed to be raised in view of the- 


Presidential Order dated June 27, 
1975 promulgated under clause (1) of 
Art. 359 of the Constitution suspend- 
ing inter alia Art, 14 of the Consti- 
tution for the period during which 
the proclamations of emergency made 
under cl, (1) of Art. 352 of the Con- 
stitution on December 3, 1971 and on 
June 25, 1975 are both in force. 

11. For the foregoing reasons, we 
do not find any merit in this appeal 
which is dismissed but in the cir- 
cumstances of the case without any 
order as to costs. Counsel for the 
appellants submits that he may be 
given time for vacating the premises. 
We grant time till 31st August 1977 
on the undertaking given by the 
counsel that vacant possession will be 
given on or before that date. 

Appeal dismissed. 
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V. R. KRISHNA IVER, R. S. 
SARKARIA AND JASWANT 
SINGH, JJ. 

Jivram Ranchhoddas Thakkar and 
another, Appellants v. Tulshiram 
Ratanchand Mantri and others, Res- 
pondents. 

Civil Appeal No, 1873 of 1974, D/- 
17-3-1977, 


(A) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 
1947), S. 13 (1) (@) — Misery due to 
scarcity of accommodation — Consi- 
deration — Humanist approach on 
guidelines set out in S, 13 (D) () — 
Permissibility. (Constitution of India, 
Art. 136), 

' Where in a suit, under S, 13 (1) () 
of the Act, for eviction from suit 
premises consisting of three rooms 
which were let out to 1st appellant, 
the eldest of three brothers, for 
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benefit of joint family, the concur- 
rent findings of Courts below were 
that the new house built by Ist ap- 
pellant was his own and not that of 
joint family and that the suit lease 
was for benefit of joint family, Sup- 


reme Court, in appeal under Arti- 
136, making a humanist approach 
adopted a course of ‘live and let 


live’ and directed the tenant, in the 
interest of justice, to surrender half 
of the portion after getting it parti- 
tioned into equal halves, (Para 5) 

The Judgment of the Court was 
delivered by 


KRISHNA IYER, J:— Scarcity of 
accommodation creates problems of 
misery which it is beyond this Court 
to solve except in some marginal, 
clumsy way, We mention this by way 
of prefatory observation because we 
are, in this case, faced with a situa- 
tion where the facts are not too 
clear, the law has. been ill-understood 
and the justice of the situation may 
justify a decision either way, 


2. The landlords-respondents had 
let out to the first appellant, for the 
benefit of the joint family of which 
he was a senior member, the suit 
premises consisting of three rooms. 
A suit for eviction was filed on the 
ground of sub-letting based on the 


‘fact that the Ist appellant had built 


a large house into which he had 
moved leaving the second appellant 
still in the suit premises. The Court 
found that there was no case of sub- 
letting and dismissed the suit, This 
did not end the story but gave rise 
to a fresh litigation which has spi- 
ralled to this Court now, The second 
litigation was for eviction under 
S. 13 (1) () of the Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol Act, 1947 (hereinafter called the 
‘Act’), The foundation for the action 
was that the first appellant had 
built a large house for the use of 
the joint family and as such there 
was no longer any need for the ten- 
ant to occupy the suit premises. The 
trial Court decreed the suit although 
it held that the building which was 
let out was for the benefit of the 
joint family of the 1st appellant and 
the building which -was newly con- 
structed by the lst appellant was his 
own and not of the joint family. The 


1358 S.C. [Prs. 2-5] 


appellate court, which is the final 
court of fact, reversed this decree 
and dismissed the eviction suit tak- 
ing the view that since the new 
house built by the ist appellant was 
his own and not of the jcint family 
there was no right in the 2nd appel- 
lant or the other members of the 
joint family to occupy the new bun- 
galow. The High Court, while not 
disturbing the findings of fact of the 
first appellate court, was moved by 
the circumstance that the new build- 
ing put up by the Ist appellant was 
a large bungalow and that the owner, 
Ist appellant, had allotted to his 
brothers and mother blocks in the 
house so built by him, This was a 
relevant circumstance, in its view, 
to direct eviction, 


3. Counsel for the appellants as- 
sails this conclusion of the High 
Court on the score that S. 13 (1) (D) 
of the Act will be fulfilled only if 
the 2nd appellant qua member of 
the joint family had a right to claim 
from the Ist appellant accommoda- 
tion in the new building, This he 
could.not claim if the findings of 
fact recorded by the courts below 
were right. In this view, Shri Palan 
urged that the High Court’s direction 
for eviction was liable to be set aside. 


4, Shri Parekh, appearing for the 


landlords-respondents, urged two 
grounds in support of the High 
Court’s order, He contended that 


after all, under Art. 136, this Court's 
powers should be exercised only in 


furtherance of justice and if the 
High Court had made directions 
which were essentially just they 


should not be interfered with even if 
there were minor errors of law. 
Moreover, he sought to support the 
conclusion of the High Court by 
reading S, 13 (1) (D) of the Act as 
if there was an allotment to the bro- 
thers by the lst appellant of blocks 
in his large bungalow, Shri Parekh 
also contended that the tenant was 
appellant No. 1 and not the Joint 
Hindu Family of which he was a 
member and as such the considera- 
tion bearing upon the joint family 
being the tenant is irrelevant. We 
have taken due note of this submis- 
sion also and make the following 
direction in the interests of justice. 
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5. As we stated right at the 
begining, this is a human problem 
although we have to decide it accord- 
ing to the legal guidelines set out in 
S5. 13 (1) (D). Making a humanist ap- 
proach we felt that it was right to 
adopt a course of ‘live and let live’ 
by the landlord and tenant in this 
case. Taking an overall view of the 
circumstances of the case, we sug- 
gested that the premises, which con- 
sist of three rooms, be divided in 
such manner that half of the premi- 
ses would continue with the tenant 
and the other half would be sur- 
rendered in one month’s time from 
to-day to the respondents. The 
necessary partition of the middle 
room, so as to make available half 
the total space to the tenant, would 
have to be carried out by the land- 
lord. The cost of the partition wall 
or other improvised partition (which 
will be from floor to the roof) will 
be borne by both sides equally. 
Moreover, the tenant will have the 
right to use the lavatory and other 
necessary facilities for the enjoy- 
ment of the tenant but he will con- 
tinue to pay the whole rent and 
other charges as was payable by him 
for all the three rooms together up 
till now. The trial Court will direct 


a commissioner to inspect the suit 
premises and see that the above 
direction regarding partition is car- 


ried out and, once that is done, will 
further direct that the appellants 
surrender possession of the other 
half within two weeks thereafter, 
The respondents undertake that in 
the event of the portion to be sur- 
rendered under this order by the ap- 
pellants to them were to be re-let to 
anyone else, the first offer, on will- 
ingness to pay fair rent, will be to 
the appellants. These directions are 
based on mutual consent and under- 
takings by the respective counsel on 
behalf of their parties and will be 
enforceable as such, On that foot- 
ing, we modify the order of the 
High Court and direct the parties to 
bear their own costs throughout, 





Appeal allowed with 
modification 
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V. R. KRISHNA IYER, R. S, i 

SAKARIA AND JASWANT SINGH, 
Jd. 

Smt. Mohini, Appellant v. Virender 
Kumar, Respondent. 

Civil Appeal No. 895 of 1976, 
1-3-1977. 

Hindu Minority and Guardian- 
ship Act (1956), S. 13 — Welfare of 
minor to be paramount consideration 
— Mother declared entitled to guar- 


D/- 


dianship and custody of a child 
11 years old, (Para 4) 
Ram Reddy, for Appellant; A. K. 


Gupta, for Respondent. 
Judgment of the Court was deliver- 


ed by 

KRISHNA IYER, J.:— The guar- 
dianship and custody of a child 11 
years old is the subject-matter of the 
anxious concern of this Court in this 
appeal. The deepest consideration 
for the welfare of the child is para- 
mount in our minds when we dis- 
pose of this appeal. We hope that the 
provision that we make for the fu- 
ture of Deepak alias Raju the minor 
involved in this case, will make him 
a bright boy and the parents, al- 
though now divorced, will have oc- 
casion to feel proud of him. We men- 
tion this so that the frayed feelings 
between the parties may be soften- 
ed and their attitude towards their 
son may some day bring them toge- 
ther into a better relationship, 

2. Counsel for the parties, Shri 
Ram Reddy and Shri A. K. Gupta 
have helped the court in producing a 
happpy solution to this unhappy epi- 
sode. The father of the respondent, 
we must record, also has played a 
useful role in bringing about a solu- 
tion of the dispute about alimony. 

3. The minor child Raju will be 
in the custody of the appellant 
mother who will also be the guardian 
of the minor, We declare so, 

4. The minor Raju will be taken 
care of educationally and otherwise 
in a manner becoming of the status 
of the parents and of a middle class 
family in India. The education of the 
minor will be given particular atten- 
tion and the physical and mental 
health of the minor will not be 
neglected. It is represented by Shri 
jRam Reddy that the father of the 
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appellant is well-to-do and that the 
minors welfare is financially and 
affectionately safe in the hands of the 
appellant mother, The appellant 
undertakes that the minor shall be 
looked after properly, and he will be 
put in a good educational institution. 
We accept this representation, parti- 
cularly because the appellant is the 
only daughter of her parents and 
the minor is the only child of the 
appellant. 


5. Although the guardianship and 
custody of the minor will be with 
the appellant it is fair that the 
occasion to 
meet his only child. In this behalf, 
we make a direction that during the 
long vacation for the school in which 
the minor is studying (extending over 
10 days) the respondent will be en- 
titled to take the minor son with 
him from the appellant’s home or 
from the boarding school (if the 
child were admitted to any such in- 
stitution and is residing there). In 
all, the father-respondent will be en- 
titled to keep the custody of the mi- 
nor son for a period not exceeding 
one month in a year. If there is any 
obstruction offered by the appellant 
in the respondent taking the minor 


‘son with him it will be open to the 


respondent to move the District 
Court, having jurisdiction over the 
place where the minor son resides, 


for deputing an Officer of the court 
to take the minor -into custody and 
make over such custody to the 
father-respondent, Likewise, the ap- 
pellant-mother or her father will be 
entitled to take the minor child 
back from the custody of the father 
at the end of the period of one 
month above-mentioned. In case the 
respondent-father obstructs or other- 
wise creates difficulties in the way 
it shall be likewise open to the ap- 
pellant mother to move the District 
Court concerned to depute an officer 
to see that the minors custody is 
secured by her. If the minors wel- 
fare is jeopardised seriously by any 
act of wilful neglect or otherwise of 
the appellant it shall be open to the 
respondent to move the same District 
Court to see that appropriate direc- 
tions are given for promotion of the 
welfare of the minor, Ín case this 
order requires modification in the ac- 
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tual working on account of difficul- 
ties cropping up, it is open to the 
parties to move this court for such 
change as this court deems fit to 
make. 


6. Apart from taking the minor 
into custody and keeping him for 
one month for which we have made 
separate provision, it shall always 
be open to the respondent father, 
after giving notice of the time and 


the date of his visit, to meet the 
minor son at the residence of the 
appellant or hostel but he will not 


take the minor with him outside the 
home. 


T. The only surviving point is re- 
garding the alimony which is pay- 
able by the respondent to the appel- 
lant. It is a happy augury that par- 
ties have been able to agree that on 
payment of a sum of Rs, 8000/- by 
the respondent to the appellant the 
entire claim past, present and fu- 
ture, under this head so far as the 
appellant is concerned against the 
respondent will stand extinguished. 
This sum of Rs, 8000/- will be paid 
in the instalments of Rs. 500/- every 
three months, the first instalment be- 
ing payable by 31-3-1977. In case of 
default of two consecutive instal- 
ments, the entire sum remaining un- 
paid out of Rs. 8000/- shall be re- 
eoverable in a lump sum by taking 
out execution, On payment of the 
first instalment on 31-3-1977 the 
execution proceedings taken out by 
the appellant against the respondent 
for alimony will be withdrawn, The 
parties will bear their costs. 


Appeal allowed. 
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The Sales Tax Officer XI. Enforce- 
ment Branch, Greater Bombay, Ap- 
pellant v. V, Poonnamal and others, 
Respondents, 

Civil Appeal No, 594 of 1972, D/- 
9-2-1977. 
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A.LR. 
Bombay Sales Tax Act (51 of 
1959), Ss. 18 and 19 (3) — Dissolved 


firm can be assessed to Sales Tax in 
respect of its pre-dissolution transac- 
tions. AIR 1971 Mad 155, Overruled. 

The scheme of the Bombay Sales 
Tax Act 1959 and particularly Ss. 18 
and 19 (3) clearly show that, not- 
withstanding the dissolution of a 
firm, it can be assessed to sales tax 
in respect of its pre-dissolution 


transactions, AIR 1971 Mad 155, 
Overruled, AIR 1976 SC 313, Fol- 
lowed. (Para 2) 


Cases Referred: Chronological Paras 
AIR 1976 SC 318: (1976) 1 SCR 689 


2 

AIR 1971 Mad 115:(1970) 26 STC 
979: 1971 Tax LR 45 1 
Judgment of the Court was de- 


livered by 


BHAGWATI, J.:—~ 
tion which arises for determination 
in this appeal by certificate is whe- 
ther a dissolved firm can be assessed 
to sales-tax in respect of its pre-dis-~ 
solution transactions, The respon- 
dents were at all material times 
partners in a firm called M/s, Ardha- 
nari Textiles. This firm commenced 
business in the year 1959 and was 
dissolved on 9th June, 1965, The ap- 
pellant who is the Sales Tax Officer 
XI, Enforcement Branch, Bombay, 
issued a notice dated 4th March, 
1966 to the dissolved firm under S. 33 
of the Bombay Sales Tax Act, 1959 
in respect of the period ist January 
1960 upto 30th September, 1965, The 
respondents thereupon preferred a 
Writ Petition in the High Court of 
Madras challenging the validity of 
the notice on the ground inter alia 
that since the firm was dissolved it 
was not competent to the appellant 
to initiate any proceedings for as- 
sessment of the firm. The Writ Peti- 
tion was allowed by the High Court, 
relying on an earlier decision given 
by it in L. V. Veeri Chettiar v. Sales 
Tax Officer Bombay, (1970) 26 STC 
579: (AIR 1971 Mad 155). The High 
Court took the view that once a 
firm was dissolved, there was no 
provision in the Bombay Sales Tax 
Act 1959 for assessing the dissolved 
firm to sales tax in respect of its 
prior transactions, The appellant 
thereupon preferred the present 


The only ques- 
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appeal after obtaining a certificate of 
fitness from the High Court, 


2. The question whether a dis- 
solved firm can be assessed to sales- 
tax in respect of its pre-dissolution 
transactions under the Bombay Sales 
Tax Act, 1959 came up for considera- 
tion before this Court in Murarilal 
Mahabir Prasad v.ShriB.R. Vad, 
(1976) 1 SCR 689: (AIR 1976 SC 313). 
This Court by a majority held in that 
case that the Scheme of the Bombay 
Sales Tax Act, 1959 and particularly 
Ss. 18 and 19(3) clearly show that, 
notwithstanding the dissolution of a 
firm, it can be assessed to sales. tax 
in respect of its pre-dissolution 
transactions. In view of this decision, 
the question no longer survives for 
consideration and we must hold that 
the appellant was entitled to initiate 
proceedings for assessment of the 
firm of M/s, Ardhanari Textiles by 
issuing Notice dated 4th March, 1966 
under S. 33 of the Bombay Sales Tax 
Act 1959. 

3. We accordingly allow the ap- 
peal, seb aside the judgment of the 
High Court and dismiss the Writ 
Petition, There will be no order as 
to costs, 

Appeal allowed. 
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Original Suits Nos, 1 to 6 of 1977: 


State of Rajasthan and others, 
Plaintiffs v. Union of India, Defen- 
dant. 


Writ Petns, Nos. 67 to 69 of 1977: | 


Mrs. Sajida Begum and others, 
Petitioners v, Union of India and 
others, Respondents. 

Original Suits Nos. 1 to 6 of 1977 
end Writ Petns Nos. 67 to 69 of 1977, 
D/- 6-5-1977. 

(A) Constitution of India, Arts. 356, 
355, 174 — Satisfaction of President 
under Art. 356 — Power of Court to 
question such satisfaction — Satisfac- 
tion can be based on material other 
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than Governors report — Second 
part of Art, 355 covers. proclama- 
tion under Art, 356 — Direction by 
Union Government to State Govern- 
ment on matter of dissolution of State 
Legislature — Legality. 

(Per Beg C. J.) (Chandrachud, 
Bhagwati, A, C. Gupta, Goswami, 
Untwalia and Fazal Ali JJ, generally 
agreeing with him), 

The choice between a dissolution 
and re-election or a retention of the 
same membership of the legislature 
or the Government for a certain pe- 
ried could be matters of political ex- 
pediency and strategy under a demo- 
cratic system. Under our system, 
quest of political power, through for- 
mation of several political parties, 
with different socio-economic policies 
and programmes and ideologies, is 
legal, Hence, a mere attempt to get 
more political power for a party, as a 
means of pursuing the programme of 
that party; as opposed to that of 
other parties, is not constitutionally 
prohibited or per se illegal. 

(Para 29) 

Article 356 (1) calls for an assess- 
ment of a “situation”. In so far as 
Art, 356 (1) may embrace matters of 
political and executive policy and ex- 
pediency: courts cannot interfere with 
these unless and until it is shown 
what constitutional provision the Pre- 
sident is going to contravene or has 
contravened on admitted grounds of 
action under Art. 356 (1) for, while 
Art. 74 (2) disables Courts from in- 
quiring into the very existence or 
nature or contents of ministerial ad- 
vice to the President, Art, 356 (5) 
makes it impossible for Courts to 
question the Présidents satisfaction 
“on any ground”, Hence, Courts can 
only determine the validity of the 
action on whatever may remain for 
them to consider on what are ad- 
mitted, on behalf of the President, to 
be grounds of Presidential satisfac- 
tion. (Paras 30, 34) 
Per Bhagwati and A. C. Gupta, JJ.: 

The satisfaction of the President is 
a subjective one and cannot be test- 
ed by reference to any objective 
tests. It is deliberately and advisedly 
subjective because the matter in res- 
pect to which he is to be satisfied is 
of such a nature that its decision 
must necessarily be left to the exe- 
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cutive branch of Government. It can- 
not, by its very nature, be a fit sub- 
ject-matter for judicial determina- 
tion and hence it is left to the sub- 
jective satisfaction of the Central 
Government which is best in a posi- 
tion to decide it. The Court cannot, 
in the circumstances, go into the 
question of correctness or adequacy 
of the facts and circumstances on 
which the satisfaction of the Central 
Government is based, That would be 
dangerous exercise for the Court, 
both because it is not a fit instrument 
for the determining a question of 
this kind and also because the Court 
would thereby usurp the function of 
the Central Govt, and in doing so, 
enter the “political thicket, which it 
must avoid if it is to retain its legi- 
timacy with the People. But if the 
satisfaction is mala fide or is based 
on wholly extraneous and irrelevant 
grounds, the Court would have juris- 
diction to examine it, because in that 
case there would be no satisfaction 
of the President in regard to the 
matter in which he is required to be 
satisfied. The satisfaction of the 
President is a condition precedent 
to the exercise of power under 
Art. 356, Cl. (1) and if it can be 
shown that there is no satisfaction of 
the President at all, the exercise of 
the power would be constitutionally 
invalid. Of course by reason of Cl. (5) 
of Art, 356, the satisfaction of the 
President is final and conclusive and 
cannot be assailed on any ground, 
but this immunity from attack ean 
not apply where the challenge is not 
that the satisfaction is improper or 
unjustified, but that there is no 
satisfaction at all. In such a case it 
is not the satisfaction arrived at by 
the President which is challenged, 
but the existence of the satisfaction 
itself. Of course in most cases it 
would be difficult, if not impossible, 
to challenge the exercise of power 
under Art, 356, Cl. (1) even on this 
limited ground, because the facts and 
circumstances on which the satisfac- 
tion is based would not be known, 
but where it is possible, the existence 
of the satisfaction can always be 
challenged on the ground that it is 


mala fide or based on wholly extrane- 
ous and irrelevant grounds. 
(Para 144) 


State of Rajasthan v, Union of India 


A. I. R. 


Per Beg C. J.: 


The provisions dealing with the 
proclamation of emergency under 
Art. 352, which has to be grave and 
imminent, seem to be covered by the 
first part of the duty of the Union 
towards a State mentioned in Art. 
355, but the second part of that duty, 
mentioned in Art. 355, seems to be 
of a somewhat different and broader 
character and cover all steps which 
are enough “to ensure” that the Govt. 
of every State is carried on in accord- 
ance with the provisions of the Con- 
stitution, Its sweep seems quite wide. 
It is this part of the duty of the 
Union towards each State which is 
sought to be covered by a proclama- 
tion under Art. 356. That proclama- 
tion is not of a grave emergency. In 
fact the word ‘emergency’ is not used 
there, It is a proclamation intended 
either to safeguard against the failure 
of the constitutional machinery in a 
State or to repair the effects of a 
breakdown. It may be either a pre- 
ventive or a curative action, It is 
enough if “the President” which, in 
view of the amended Art. 73 (1) real- 
ly means the Union Council of 
Ministers, concludes that “the Gov- 
ernment of the State cannot be car- 
ried on in accordance with the pro- 
visions of the Constitution”. 

(Para 40) 

A conspectus of the provisions of 
our Constitution will indicate that, 
whatever appearances of a federal 
structure our Constitution may have, 
its operations are certainly, judged 
both by the contents of power which 
a number of its provisions carry 
with them and the use that has been 
made of them, more unitary than fe- 
deral, In a sense, the Indian union is 
federal. But, the extent of federa- 
lism in itis largely watered down 
by the needs of progress and deve- 
lopment of a country which bas to 
be nationally integrated, politically 
and economically coordinated, and 
socially, intellectually, and spiritual- 
ly up-lifted. In such a system, the 
States cannot stand in the way of le- 
gitimate and comprehensively plan- 
ned development of the country in 
the manner directed by the Central 


Government, The question of legi- 
timaey of particular actions of the 
Central Government taking us in 
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particular directions can often be 
tested and determined only by the 
verdicts of the people at appropriate 
times rather than by decisions of 
Courts. For this reason, they become, 
properly speaking, matters for politi- 
cal debates rather than for legal dis- 
cussion. If the special needs of our 
country, to have political coherence, 
national integration, and planned 
economic development of all parts of 
the country, so as to build a welfare 
State where “justice, social, economic 
and political” are to prevail and ra- 
pid strides are to be taken towards 
fulfilling the other noble aspirations 
set out in the Preamble, strong Cen- 
tral directions seem inevitable. 
(Paras 51, 52) 


Per Fazal Ali J.: 


"T generally agree with my Lord 
the Chief Justice on the other points 
lucidly discussed by him, except with 
regard to his observations regarding 
the theory of the basie structure of 
the Constitution on which I would 
refrain from expressing any opinion, 
because the question does not actual- 
ly arise for decision in this case.” 

(Para 213) 

Per Beg C, J.: 

Article 256 of the Constitution 
covers cases where the President may 
want to give directions in exercise of 
the executive power of the Union to 
a State Government in relation to a 


matter covered by an existing law 
made by Parliament which applies 
to that State. But, Art. 257 (1) im- 


poses a wider obligation upon a State 
to exercise its powers in such a 
way as not to impede the exercise of 
executive power of the Union which, 
as would appear from Art. 73 of the 
Constitution, read with Art. 248 may 
cover even a subject on which there 
is no existing law but on which some 
legislation by Parliament is possible. 
Tt could, therefore, be argued that, 
although, the Constitution itself does 
not lay down specifically when the 
power of dissolution should be exer- 
cised by the Governor on the advice 
of a Council of Ministers in the 
State, yet if a direction on that mat- 
ter was properly given by the Union 
Government to a State Government, 
there is a duty to carry it out, The 
time for the dissolution of a State 
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Assembly is not covered by any spe- 
cific provisions of the Constitution or 
any law made on the subject, It is 
possible, however, for the Union 
Government, in exercise of its resi- 
duary executive power to consider it 
a fit subject for the issue of an ap- 
propriate direction when it considers 
that the political situation in the 
country is such that a fresh election 
is necessary în the interest of politi- 
cal stability or to establish the con- 
fidence of the people in the Govt. of 
a State. Undoubtedly, the subject is 
one on which appropriate and healthy 
conventions should develop so that 
the power under Art, 356 (1) is nei- 
ther exercised capriciously or arbi- 
trarily nor fails to be exercised when 
a political situation really calls, If 
the views of the Union Government 
and the State Government differ on 
the subject, there is no reason why 
the Union Government should not 
aid the development of what it consi- 
ders to he a healthy practice or con- 
vention by ‘appropriate advice or 
direction, and, even to exercise its 
powers under Art. 356 (1) for this 
purpose when it considers the obser- 
vance of such a directive to be so 
essential that the Constitutional 
machinery cannot function as it was 
meant to do unless it interferes, The 
Supreme Court cannot, at any rate, 
interdict such use of powers under 
Art. 356 (1) unless and until resort 
to the provision, in a particular 
situation, is shown to be so grossly 
perverse and unreasonable as to con- 
stitute patent misuse of this provi- 
sion or an excess of power on ad- 
mitted facts. It is not for Courts to 
formulate, and, much less, to enforce 
a convention however necessary or 
just and proper a convention to re- 
gulate the exercise of such an exe- 
cutive power may be, That is a 
matter entirely within the Executive 
field of operations, All that the 
Court can do is to consider whether 
an action proposed on such matter 
on certain grounds, would fall under 
Art. 356 (1) of the Constitution if 
the Union Govt. and the State Gov- 
ernments differ on the question whe- 
ther, in a particular situation, the 
dissolution of the State Assembly 
should take place or not, The most 


that one could say is that a dissolu- 
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tion against the wishes of the majo- 
rity in a State Assembly is a grave 
and serious matter. Perhaps it could 
be observed that it should be resort- 
ed to under Art. 356 (1) of the Con- 
stitution only when “a critical situa- 
tion” has arisen. When a State Govt. 
has a majority in the State Assembly 
behind it but the question is whe- 
ther the State Assembly and the 
State Govt. for the time being have 
been so totally and emphatically re- 
jected by the people that a “critical 
situation” has arisen or is bound to 
arise unless the “Political sovereign” 
is given an opportunity of giving a 
fresh verdict, a decision on such a 
question undoubtedly lies in the Exe- 
cutive realm. (Paras 58, 59, 69) 


Per Bhagwati and A, C. Gupta, JJ.: 


The defeat of the ruling party ina 
State at the Lok Sabha elections can- 
not by itself, without enything more, 
support the inference that the Gov- 
ernment of the State cannot be car- 
tied on in accordance with the pro- 
visions of the Constitution. To dis- 
solve the Legislative Assembly solely 
on such ground would be an indirect 
exercise of the right of recall of all 
the members by the President with- 
out there being any provision in the 
Constitution for recall even by the elec- 
torate. But where there has been a 
total rout of candidates belonging to 
the ruling party, and in some of the 
Plaintiff-States, the ruling party has 
not been able to secure a single seat, it 
is symptomatic of complete alienation 


between the Government and the 
people, It is axiomatic that no 
Government can function efficiently 


and effectively in accordance with 
the Constitution in a democratie set- 
up unless it enjoys the goodwill and 
support of the people, Where there 
is a wall of estrangement which divi- 
des the Government from the people, 
and there is resentment and anti- 
pathy in the hearts of the people 
against. the Government, it is not at 
all unlikely that it may lead to in- 
stability and even the administration 
may be paralysed. The consent of 
the people is the basis of democratic 
form of Government and when that 
is withdrawn so entirely and unequi- 
vocally as to leave no room for 
doubt about the intensity of public 


State of Rajasthan v. Union of India 


A.I R. 


feeling against the ruling party, the 
moral authority of the Government 
would be seriously undermined and 
a situation may arise where the peo- 
ple may cease to give respect and 
obedience to governmental authority 
and even conflict and confrontation 
may develop between the Govern- 
ment and the people leading to col- 
lapse of administration. These are 
all consequences which cannot be 
said to be unlikely to arise from such 
an unusual state of affairs and they 
may make it impossible for the Gov- 
ernment of the State to be «carried 
on in accordance with the provisions 
of the Constitution, Whether the 
situation is fraught with such consequ- 
ences or not is entirely a matter of 
political judgment for the executive 
branch of Government. But it cannot 
be said that such consequences can 
never ensue and that the ground thai 
on account of total and massive de- 
feat of the ruling party in the Lok 
Sabha elections, the Legislative As- 
sembly of the State has ceased to re- 
flect the will of the people and there 
is complete alienation between the 
Legislative Assembly and the peonle 
is wholly extraneous or irrelevant to 
the purpose of Art, 356, Cl, (1). This 
ground is clearly a relevant ground 
having reasonable nexus with the 
matter in regard to which the Presis 
dent is required to be satisfied be- 
fore taking action under Art, 356, 
Cl. (1). (Para 147) 


Per Beg C. J.: 

Article 174 (2) (b) expressly vests 
the power of dissolving the legisla- 
tive assembly in the Governor even 
if that had to be on the advice of the 
Council of Ministers in the State, but 
the power to give such advise would 
automatically be taken over by the’ 
Union Government for the purposes 
of dissolution of the State Assembly 
when the President assumes govern- 
mental] powers by &@ proclamation 
under Art. 356 (1). A dissolution by 
the President after the proclamation 
would be as good as a dissolution by 
the Governor of a State whose 
powers are taken over. (Para 61) 


Indeed, the usual practice is that 
the President acts under Art. 356 (1) 
of the Constitution only on the Gov- 
ernor’s report, But, the use of the 
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words “or otherwise” show that Pre- 
sidential satisfaction could be based 
on other material as well, This fea- 
ture of our Constitution indicates 
most strikingly the extent to which 
inroads have been made by it on 
the federal principles of Government. 

(Para 62) 


As the question of the proper 
time for a dissolution of the State 
Assembly is not a matter extraneous 
to Art, 356 (1) of the Constitution, 
the most that can be said is that 
questions raised do not go beyond 
sufficiency of grounds for resorting 
to Art. 356 (1) of the Constitution. 

(Para 70) 


As attempts to secure political vic- 
tories, by appeals to the electorate, 
are parts of the recognised rules of 
a democratic system of government 
permitting contests between rival par- 
ties so as to achieve certain other ob- 
jectives. If such a contest with the 
desire for achieving a political viec- 
tory in order to enforce certain pro- 
grammes, believed by the members 
of a party to be beneficial for the 
people in a State, as a method of 
achieving the objects set out in the 
Preamble, is not only legal and per- 
missible under the Constitution, but, 
obviously, constitutes the only pos- 
sible legitimate and legal means of 
attaining the power to enforce poli- 
cies believed to be correct by various 
parties, according to their own lights, 
it could not possibly be asserted that 
procuring the dissolution of a State 
Legislative Assembly, with the object 
of gaining a political victory is, in it- 
self, an extraneous object which could 
not fall at all under Art, 356. 

(Para 73) 


If all the grounds of action taken 
under Art, 356 (1) are disclosed to 
the public by the Union Government 
and its own disclosure of grounds re~ 
veals that a constitutionally or legal- 
ly prohibited or extraneous or colla- 
teral purpose is sought to be achiev- 
ed by a proclamation under Art, 356, 
the Supreme Court will not shirk its 
duty to act in the manner in which 
the law may then oblige it to act. 
But, when allegations made in the 
plaints and in the petitions before 
the Court relate, in substance, only 
to the sufficiency of the grounds of 
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action under Art, 356 (1) of the Con- 
stitution, and go no further, the 
Courts cannot proceed further with 
the consideration of the plaints under 
Art, 181 or the petitions under Art. 
32. (Para 83) 


Fer Chandrachud, J.: 

On the question whether Presi- 
dent’s satisfaction on such issues is 
justiciable “I prefer to express no 
opinion except to state that though 
the question is treated as ‘well-set- 
tled”, the Privy Council in Stenhen 
Kalong Ningka v. Government of 
Malaysia, (1970 AC 379) said: 

“Whether a proclamation under 
statutory powers by the Supreme 
Head of the Federation can be chal- 
lenged before the courts on some or 
any grounds is a constitutional ques- 
tion of far-reaching importance 
which, on the present state of the 
authorities, remains unsettled and de- 


batable” ”, (Para 129) 
Per Beg, C, J.: 
Proclamations under Art, 356 (1) 


are bound to be placed under Art. 356 
(3) of the Constitution before each 
House of Parliament. However, 
there is not only nothing in Art. 356 
to make a consideration by either 
House of Parliament a condition pre- 
cedent to the exercise of the power 
of dissolution of a State Legislative 
Assembly by the President under 
Art. 356 (1), but, on the other hand, 
Art, 356 (3) makes it clear that the 
only effect of even a failure or refu- 
sal by either House of Parliament to 
approve the proclamation is that it 
ceases to operate after two months. 
Obviously, this means that it operates 
for at least two months, Hence, 
whatever is done in these two months 
cannot be held to be illegal for that 
reason alone, (Para 84) 

Although Art. 356 (1) (a) of the 
Constitution imposes a bar against 
the assumption by the President of 


the legislative powers of the State 
Legislature, which could only be 
transferred to Parliament, yet, its 


provisions, read with Art, 357 do not 
operate as an absolute bar on any 
expenditure which could be legally 
incurred by the President or under 
the Presidential authority in accord- 
ance with pre-existing State laws 
authorising expenditure by other 
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authorities or bodies whose powers 
ean be taken over by the President 
under Art. 356 (1) (a). (Para 88) 

(B) Constitution of India, Article 
131 — “State? — Meaning of — 
State whether mcans State Govern- 
ment — Power of Supreme Court to 
grant relief under Art. 131 whether 
restricted to declaratory judgment 
only. AIR 1970 SC 1446, Dissented 
from, 

Per Beg, C. Ji: Even if there be 
some grounds for making a distinc- 
tion between a State’s interests and 
rights and those of its Government 
or its members, the Court need not 
take a too restrictive or a hyper- 
technical view of the State’s rights to 
sue for any rights, actual or fancied, 
which the State Government chooses 
to take up on behalf of the State 
concerned in a suit under Art. 131. 
AIR 1970 SC 1446, Doubted, 

(Para 92) 


Per Chandrachud, J.:— The use of 
the phrase “Government of India” in 
Art. 131 (a) and (b) does not mean 
that one party to the dispute has to 
be the Government of the day at the 
Centre. “Government of India” means 
“Union of India.” The true construc- 
tion of Art. 131 (a), true in sub- 
stance and true pragmatically, is that 
a dispute must arise between the 
Union of India and a State. The dis- 
pute between the Union of India 
and a State cannot but be a dispute 
which arises out of the differences 
between the Government in office 
at the Centre and the Government in 
office in the State. But there is a 
further pre-requisite which narrows 
down the ambit of the class of dis- 
putes which fall within Art. 131, That 
r2quirement is that the dispute must 
involve a question, whether of law 
or fact, on which the existence or 
extent of a legal right depends. It is 
this qualification which affords the 
true guide for determining whether a 
particular dispute is comprehended 
within Art. 131. Mere wrangles be- 
tween governments have no place in 
fhe scheme of that article. It is only 
when a legal, rot a mere political, 
issue arises touching upon the exis- 
tence or extent of a legal right that 
Art. 131 is attracted. 

Where the States by their suits, 
directly and specifically question the 
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constitutional right and authority of 
the Union Government to issue a 
directive to the State Governments 
commending that the Chief Ministers 
should tendera certain advice to their 
Governors, and the plaintiffs also 
question the constitutional right of 
the Union Government to dissolye 
the State Assemblies on the grounds 
mentioned in the Home Minister’s let- 
ter to the Chief Ministers a legal, 
not a political, issue arising out of 
the existence and extent of a legal 
right squarely arises and the suits 
cannot be thrown out as falling out- 
side the purview of Art. 131. 


It is not necessary for attracting 
Art, 131 that the plaintiff must as- 
sert a legal right in itself. It is suf- 
ficient in order that its provisions may 
apply that the plaintiff questions the 
legal or constitutional right asserted 
by the defendant, be it the Govern- 
ment of India or any other State. 
Such a challenge brings the suit 
within the terms of Art. 131 for, the 
question for the decision of the 
Court is not whether this or that 
particular legislative Assembly is en- 
titled to continue in office but whe- 
ther the Government of India, which 
asserts the constitutional right to dis- 
solve the assembly on the grounds 
alleged, possesses any such right. 
_The legal right of the States con- 
sists in their immunity, in the sense 
of freedom from the power of the 
Union Government, They are entitl- 
ed, under Art. 131, to assert that 
right either by contending in the 
absolute that the Centre has no 
power to dissolve the Legislative As- 
semblies or with the qualification 
that such a power cannot be exer- 
cised on the ground stated. AIR 1970 
SC 1446, Dist, (Paras 103, 105, 

106, 107, 109) 

Per Bhagwati and A. C. Gupta, 
JJ.:— There are two limitations in re- 
gard to the nature of the suit which 
can be entertained by the Supreme 
Court under Art, 131, One is in re- 
gard to parties and the other is in 
regard to the subject-matter. It does 
not contemplate any private party 
being arrayed as a disputant on one 
side or the other, A dispute in which 
such a private party is involved 
must be brought before a court, 
other than the Supreme Court, hav- 
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ing jurisdiction over the matter. Fur- 
ther the dispute must be one relat- 
ing to a legal right and not a dispute 
on the political plans not based on a 
legal’ right. The legal right which is 
the subject of dispute need not arise 
in the context of the constitution 
and the federalism it sets up. So 
also the power of the Supreme Court 
to grant relief in a suit under Art. 
131 is not restricted only to ‘decla- 


ratory judgment’, The Supreme 
Court would have power to give 
whatever reliefs are necessary for 


enforcement of the legal right claim- 
ed in the suit if such legal right is 
established. 

Unconstitutional exercise of power 
by the President under Art, 356. 
Cl. (1) may injuriously affect rights 
of several persons, It may infringe 
not only the individual rights of the 
members of the Legislative Assembly, 
but also the constitutional right of 
the State to insist that the federal 
basis of the political structure set up 
by the Constitution shall not be vio- 
lated by an unconstitutional assault 
under Art. 356, Cl. (1). The present 
suits sought to enforce a legal right 
of the States arising under the Con- 
stitution and the suit could not be 
thrown out in limine as being out- 
side the scope and ambit of Art, 131. 
AIR 1970 SC 1446, Dissented from. 

(Paras 133, 136) 


Per Goswami and Untwalia, JJ.:— 
Article 131 speaks of a legal right. 
That legal right must be that of the 
State, The dispute about a legal 
right, its existence or extent, must 
be capable of agitation between the 
Government of India and the States. 
The character of the dispute within 
the scope of Art. 131 that emerges is 
with regard to a legal right which 
the States may be able to claim 
against the Government, Where the 
Home Minister, Govt, of India, isask- 
ing the Chief Ministers of the Govern- 
ments of the State to advice the Gov- 
ernors to dissolve the Legislative As- 
semblies and the Chief Ministers de- 
cline to accept the advice it is note 
dispute between the State on the one 
hand and the Govt. of India on the 
other. It is a real dispute between 
the Government of the State and 
the Government of India, It is no 
doubt a question of life and death 
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for the State Government but not 
so for the State as a legal entity. 
Even after the dissolution of the As- 
sembly the State will continue to 
have a government for the time bpe- 
ing as provided for in the Constitu- 
tion in such a contingency, The sub- 
ject-matter of the dispute does not 
appertain to legal rights of the 
States concerned to satisfy the re- 
quirement of Art, 131 of the Consti- 
tution. (Paras 157, 161, #64) 


Per Goswami, J.: 

“In view of my conclusion that the 
suits and writ petitions are not main- 
tainable I do not feel called upon to 
deal with the question whether there 
is a case for permanent injunction or 
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. other appropriate writ in these mat- 


ters.” (Para 171) 
Per Fazal Ali, J.:— A dispute clear- 
ly postulates that there must be op- 


posing claims which are sought to 
be put forward by one party and 
resisted by the others. One of the 


essential ingredients of Art. 131 is 
that the dispute must involve a legal 
right based on law or fact, If the 
Central Government chooses to ad- 
vise the President to issue a procla- 
mation dissolving an assembly, the 
President has got no option but to 
issue the proclamation, This mani- 
festly shows that the Central Gov- 
ernment has a legal right to approach 
the President to issue a Proclama~ 
tion for dissolution of an Assembly 
as a part of the essential duties 
which the Council of Ministers have 
to perform while aiding and advising 
the President, The State Govern- 
ments, however, do not possess any 
such right at all, There is no provi- 
sion in the Constitution which en- 
joins that the State Government 
should be consulted or their concur- 
rence should be obtained before the 
Council of Ministers submit their 
advice to the President regarding a 
matter pertaining to the State so 
far as the dissolution of an Assembly 
is concerned. The mere fact that let- 
ters were sent to the State Govern- 
ment containing gratuitous advice 
would not create any dispute, if one 
did not exist before, nor would such a 
course of conduct clothe the State 
Government with a legal right to 
call for a determination under Art. 
131. If the State Governments did 
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not possess such a legal right, or for 
that matter any right at all, then 
they cannot put forward any claim 
before a Court for a declaration or 
injunction, Having regard to the 
facts and circumstances of the pre- 
sent case, it had not been establish- 
ed that there was any dispute in- 
volving a legal right between the 
Gevernment of India and the State 
Gevernments, and therefore one of 
the essential ingredients of Art. 131 
not having been fulfilled the suits 
were not maintainable on this ground 
alone, (Para 188) 
The import and purport of Art. 131 
is to decide disputes between one 
State and another or between the 
Government of India and one or 
more States, 
of the Constitution have used the 
word “State” in Art. 131 both deli- 
berately and advisedly so as to con- 
template the State as a constituent 
unit of the Union along with its ter- 
ritory and permanent institutions. 
The question as to the personnel who 
run these institutions is wholly un- 
relatable to the existence of a dispute 
between a Stateand the Government 
of India. It is only when there is a 
complete abolition of any of the 
permanent institutions of a State 
that a real dispute may arise. A 
mere temporary dissolution of an 
Assembly under Art. 356 does not 
amount to an abolition of a State 
Assembly, because after such disso- 
lution under the provisions of the 
Constitution elections are bound to 
follow and a new Legislature would 
evidently come into existence after 
the voters have elected the candi- 
dates. A dispute like the present is 
totally outside the scope of Art. 131 
of the Constitution. Therefore, the 
State Governments who have raised 
the dispute are not covered by the 
word “State” appearing in Art, 131 
and therefore the suits are not 

maintainable on this ground also. 
(Para 191) 


(C) Constitution of India, Arts. 32, 
19 (1) (£), 31 — Proclamation under 
Art. 356 (1) dissolving State Assem- 
blies — Right of members of Assem- 
blies to draw their salary — Right 
held to be too remote. 

Per Chandrachud, J.— By the 
proclamation issued by the President 
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under Art. 356 (1) the Legislative 
Assemblies of nine States were dis- 


solved and the President’s rule was 
imposed on those States, As a result, 
the writ petitioners ceased to be 
members of the Legislative Assemb- 
lies. And as a result of their ceasing 
to be such members, their right to 
draw salary, which they could only 
draw if they were members of the 
Assemblies, came to an end. Though 
the petitioners could not be denied 
relief on the ground that it was not 
intended by issuing the proclamation 
to deprive them of their salary, yet 
the writ petitions were liable to be 
dismissed on the ground that the in- 
jury to the alleged fundamental 
right of the petitioners was too in- 
direct and remote, (Para 116) 


Per Bhagwati, A, C, Gupta and 
Goswami, JJ.:— 


The threatened dissolution of the 
Legislative Assembly did not involve 
any infraction of the fundamental 
tight guaranteed to the petitioners 
under Arts. 19 (1) (f) and 31. 

(Paras 132, 165) 

Per Untwalia, J.i— “As to the 
maintainability of the writ applica- 
tions filed by some of the members 
of the Punjab Legislature under 
Art. 32 of the Constitution of India, 
T would, as at present advised, not 
like to express any opinion one way 
or the other. I will assume in their 
favour that at the threshold the ap- 
plications are maintainable. Yet they 
do not make out a case for issuance 
of any kind of writ, direction, or 
order,” (Para 174) 


Per Fazal Ali, J.:— The right of the 
petitioners as members of the Legis- 
lative Assembly of Punjab was not a 
fundamental right as envisaged by 
Part III of the Constitution, At the 
most, the right to receive allowance 
as members of the Assembly was 
merely a legal right consequent upon 
their election as members of the As- 
sembly, It was not a right which 
flowed from the Constitution, Thus 
there being no infraction of any fun- 
damental right, the petitioners could 
not be allowed to take recourse to 
Art. 32. AIR 1971 SC 530, Dist. 

(Para 192) 

(D) Constitution of India, Articles 

131, 256, 257 — Advice by Home 
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Minister, Government of India to 
Chief Minister of State to recom- 
mend to Governor dissolution of 
Legislative Assembly — Advice not a 
directive — No relief against such 
advice, 

Per Bhagwati and A. C. Gupta, J.i— 

The ‘directive’ of Home Minister 
Government of India was nothing 
but an advice or suggestion to the 
Chief Minister of the plaintiff State 
to recommend to the Governor dis- 
solution of the Legislative Assembly 
of the concerned State, It had been 
wrongly described as a ‘directive’, It 
had no constitutional authority be- 
hind it. It was always open to the 
Home Minister of the Central Gov- 
ernment to give advice or sugges- 
tion to the Chief Minister of a State 
and the Chief Minister might accept 
or reject such advice or suggestion 
according as he thought fit. No le- 
gai consequence flowed from it. 
Hence it could not be said that the 
‘directive’ issued by the Home Minis- 
fer was unconstitutional, illegal or 
ultra vires. There was also no ques- 
ticn of giving effect to the ‘direc- 
tive’ and no injunction could, there- 
fore, be granted restraining its im- 
plementation. The ‘directive’, if not 
accepted and carried out, would cer- 
tainly be a precurser to action under 
Art, 336, Cl. (i) and, therefore, might 
be regarded as indicative of a threat, 
but standing by itself, it did not 
give rise to any cause of action in 
the State for declaration of injunc- 
tion, (Para 142) 

Per Fazal Ali, J.:— 

The letter did not amount to a 
directive as contemplated by Arts. 256 
and 257 and could not be binding on 
the Chief Ministers as it pertained 
purely to the States concerned, 
namely, giving of the advice to the 
Governors for dissolution of the 
Assemblies. The Central Government 
could not interfere with this execu- 
tive power of the State Government 
by giving directions under Art. 256 
or Art, 257 of the Constitution, be- 
cause the dissolution of the Assembly 
by the Governor was purely a mat- 
ter concerning the State and did not 
fall within the four corners of either 
Art. 256 or Art. 257. (Paras 195,196) 

(E) Constitution of India, Art. 131 
— Questions involving policy matters 
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and constitutional issues — Duty of 
Court. 

Per Beg, C. J.:— Questions of poli- 
tical wisdom or executive policy only 
could not be subjected to judicial 
control, No doubt executive policy 
must also be subordinated to consti- 
tutionally sanctioned purposes. It has 
its sphere and limitations, But, so 
long as it operates within that sphere, 
its operations are immune from judi- 
cial interference, This is also a part 
of the doctrine of a rough separation 
of powers under the Supremacy of 
the Constitution. (Para 35) 

Per Bhagwati and A. C. Gupta, JJ:— 

It is true thatif a question brought 
before the Court is purely a political 
question not involving determination 
of any legal or constitutional right or 
obligation, the Court would not en- 
tertain it, since the Court is con- 
cerned only with adjudication of le- 
gal rights and liabilities, But merely 
because a question has a political 
complexion, that by itself is no 
ground why the Court should shrink 
from performing its duty under the 
Constitution if it raises an issue of 
constitutional determination, A con- 
stitution is a matter of purest politics, 
a structure of power. Merely be- 
cause a question has a political colour, 
the Court cannot fold its hands in 
despair and declare “Judicial hands 
off.” So long as a question arises 
whether an authority under the con- 
stitution has acted within the limits 
of its power or exceeded it, it can 
certainly be decided by the Court. 
Indeed it would be its constitutional 
obligation to do so. It is necessary 
to assert in the clearest terms, parti- 
cularly in the context of recent his- 
tory that the Constitution is supreme 
lex, the paramount law of the land, 
and there is no department or branch 
of government above or beyond it. 

(Para 143) 
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length and now propose to state our 
reasons for doing so as stated in our order 
of 29th April 1977. Before dealing with 
the questions of fact and law I will indi- 
cate the nature of the reliefs sought by 
each plaintiff under Art. 131 and the griev- 
ance of each petitioner under Art. 32 of 
the Constitution. 

2. The State of Rajasthan asked for a 
declaration that what it described as a 
“directive”, contained in the letter dated 
18th April, 1977, issued by Shri Charan 
Singh, the Union Home Minister, to the 
Chief Minister of the State, is **unconstitu- 
tional, illegal and ultra vires the Constitu- 
tion” and also a declaration that the 
plaintiff State is “not constitutionally or 
legaliy obliged to comply with or to give 
effect to the directive contained in the 
said letter.” 

3. The State of Madhya Pradesh seeks 
the declaration that “the direction/order 
dated 18th April, 1977, of the defendant 
through its Heme Minister is ultra vires 
the Constitution.” 

4, The State of Punjab asks for a de- 
claration of what it describes as “direc- 
tion/order” ag “ultra vires” the Constitu- 
tion. 

5. The State of Bihar calls the letter 
a “directive” and asks the declaration that 
it is “unconstitutional and void’. Tt also 
prays for a declaration that a refusal by 
the Chief Minister of Bihar to comply 
with it “cannot be made the basis for the 
issue of proclamation under Art. 356 of 
the Constitution”. It also seeks a decla= | 
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ration that Art. 356 of the Constitution 
tceannot be invoked for the sole purpose 
of dissolving the State Legislative As- 
sembly and. holding fresh elections for the 
said Assembly after the defeat of the 
majority party in the said Assembly in 
the elections for the Lok Sabha”. 

6. The State of Himachal Pradesh 
prays for eight declarations: firstly, that 
“the Council of Ministers of the State is 
not liable to resign and the Legislative 
Assembly of the plaintiff is not Hable to 
be dissolved on the ground that the Con- 
gress Party, which holds a majority in 
the Legislative Assembly, had lost in the 
LOK SABHA elections and the Janta 
Party has come into power at the centre”; 
secondly, that ‘the Executive of the De- 
fendant is not entitled to encroach upon 
the sole prerogative of the Council of 
Ministers aş to the nature of the advice 
which the latter thinks fit to render to 
the Governor”; thirdly, that “the provi- 
sions of Art. 356 of the Constitution are 
not liable to be invoked by the President 
merely because the political party which 
has been returned to power in the Lok 
Sabha elections happens to be different 
from the party which holds majority in 
the Legislative Assembly of the plaintiff 
and which might have lost heavily in the 
said Lok Sabha elections”, fourthly, that 
“fhe Legislative Assembly of the plaintiff 
is not liable to be dissolved before the ex- 
piry of the term under the Constitution 
because the views of the electorate have 
undergone a change as stated in the letter 
of the defendants Home Minister dated 
18th April, 1977” fifthly, that “the cir- 
cumstances mentioned in the letter do not 
constitute a threat to law and order, and, 
in any case, such a threat to law and 
order cannot form any constitutional basis 
for dissolution of the Legislative Assembly 
of the plaintiff; sixthly, that “reasons and 
circumstances stated jin the letter addres- 
sed by the defendant to the plaintifi’s 
Chief Minister and the resultant threaten- 
ed action under Art. 356 of the Constitu- 
tion are wholly unconstitutional and mala 
fide and that a proclamation issued on the 
facts and circumstances of the present 
ease would be utterly void’: seventhly, 
that the “condition precedent and pres- 
cribed in Art. 356(1) of the Constitution 
is non-existent’; eighthly, that “the Le- 
gislature of the plaintiff cannot be dis- 
solved until and unless any proclamation 
issued under Art. 356 (1) of the Constitu- 
tion is ratified by both Houses of Parlia- 
ment as envisaged by Art. 356 (3) of the 
Constitution”, 
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7. The State of Orissa asked for a de- 
claration that the “directive” contained in 
the letter of 18th April, 1977, is “un- 
constitutional, illegal and ultra vires the 
Constitution” and also that the plaintiff 
State is “not constitutionally or legally 
obliged to comply with or to give effect to 
the directive contained in the said letter”. 

8. In addition, each of the plaintiffs in 
the six suits asks for a permanent as well 
as an interim injunction in slightly differ- 
ing terms but the object of all these 
injunctions sought is abundantly clear 
and common. 


9. The State of Rajasthan has sought a 
permanent injunction “restraining the de~ 
fendant from giving effect to the directive 
contained in the said letter in any 
manner”. It also asks for a permanent 
injunction restraining the defendant from 
resorting to Art. 356 of the Constitution 
of India to dissolve the Legislative As- 
sembly of the ‘State of Rajasthan and from 
taking any steps for holding fresh elec- 
tions to the State Assembly before March, 
1978”. 


10. “Perpetual” injunctions are sought 
by the State of Madhya Pradesh against 
the defendant Union of India to restrain 
its Government “from enforcing directions 
contained in the letter and/or dissolving 
the Legislature of the State”. 


1i. The State of Punjab prays for “a 
perpetual injunction to restrain the de- 
fendant from enforcing the directions con- 
tained in the statement dated 18th April 
1977 and in the letter dated 18th April 
1977 to the Chief Minister of the plaintiff 
Siate and restraining the defendant from 
dissolving the Legislative Assembly of the 
plaintiff State or imposing Presidential 
Rule under Art. 356 before March 1978”. 


12. The State of Bihar asks for an in- 
junction against an issue of the defendant 
Union of a Proclamation under Art. 356 
of the Constitution “for the purpose of 
dissolving the Bihar State Assembly and 
holding fresh elections for the State As- 
sembly”. 

13. The State of Himachal Pradesh 
seeks a permanent injunction for tres- 
training the defendant from issuing any 
Proclamation under Art. 356 (1) of the 
Constitution” except in a situation con- 
templated by the provisions and another 
to restrain the Union Government from 
dissolving the legislative assembly of the 
State “until and unless any Proclamation 
issued under Art. 356 of the Constitution, 
is ratified by both the Houses of Parlia- 
ment”. In other words, a prohibitory 
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order, in the nature of a writ of “Quo 
Usouo” (until a condition precedent is ful- 
filled) is sought. 

14. The State of Orissa prays for “a 
permanent injunction” restraining the 
defendants from giving effect to the 
“directive” contained in the said letter “in 
any manner”, and, another “permanent 
injunction restraining the defendants from 
taking recourse to Art. 356 of the Con~ 
stitution of India to dissolve the Legisla- 
tive Assembly of the State of Orissa and 
from taking any steps for holding fresh 
elections to the State Assembly before 
March 1980”. It may be mentioned that 
the elections to the Legislative Assembly 
of the State of Orissa took place in 1974. 


15. Each of the six States have also 
asked for interim injunctions so that the 
reliefs prayed for in the suits may not 
become infructuous, 


16. The three petitioners in the Writ 
Petitions from Punjab are Members of 
the Legislative Assembly of the State of 
Punjab. They assert that there is a 
threat to their fundamental right to pro- 
perty in the shape of a right to receive 
their “salaries” as Members of the Legis- 
lative Assembly as a result of an impend- 
ing dissolution. They submit that such an 
impending threat is enough to enable 
them to invoke the jurisdiction ‘of this 
Court under Art. 32 of the Constitution. 

17. It is obvious that the cause of 
action set up by the plaintiffs in each suit 
as well as by the petitioners under Art. 32 
of the Constitution is said to be furnished 
by the letter of Shri Charan Singh, the 
Home Minister in Union Government, and 
a statement said to have been made by 
Shri Shanti Bhushan, the Law Minister 
in the Union Government. These, ac- 
cording to the plaintiffs under Art. 131 as 
well as petitioners under Art. 32, provide 
sufficient grounds for inferring that the 
Legislative Assembly of each of States in~ 
volved will be dissolved, after a Procla- 
mation under Art. 356 if what the letter 
of Shri Charan Singh describes as “ad~ 
vice” is not carried out by the Chief 
Minister of each of the six States. 

18. The principal common. submissions 
on behalf of the plaintiffs as well as the 
petitioners are: 

Firstly, that the letter of Shri Charan 
Singh dated 18th April, 1977, discloses the 
sole ground of an impending proclamation 
under Art. 356 of the Constitution to be 
followed by a dissolution of the Legisla~ 
tive Assembly of the State concerned and 
that such a proclamation, resulting neces- 
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sarily in the dismissal of the Ministries in 
the six States and the dissolution of their 
Legislative Assemblies upon the grounds 
given in the letter, is prima facie outside 
ae purview of Art. 356 of the Constitu- 
tion. 

Secondly, that, in any case, the condi- 
tion precedent to the dissolution of the 
State Legislative Assemblies is a ratifica- 
tion by both Houses of Parliament of the 
Presidential action under Art. 356 so that 
no dissolution, at any rate, of a Legisla~ 
tive Assembly can take place without as- 
certaining the wishes of both the Houses 
of Parliament. 

Thirdly, that the grounds given being 
outside the constitutionally authorised 
purposes and objectives make the pro- 
Posed action, on the face of it, mala fide 
and unconstitutional. Our attention was 
also drawn to certain assertions in the 
plaints and petitions for advancing the 
pee of “malice in fact” and “melice in 
aw”, 


19. The replies on behalf of the Union 
of India are: 

Firstly, that on allegations made in the 
plaints no suit before us would fall with- 
in the purview of Art. 131 if the Constitu- 
tion which is meant for grievances of 
States, as such, against the Union Govern= 
ment, and not those relating to mere com~ 
Position of State Governments and Legis- 
latures without involving constitutional 
or other legal rights of States as such. 

Secondly, the questions which arise for 
gauging the existence of a “situation”, 
calling for action under Art. 356 are, by 
their very nature, inherently non~justi- 
ciable, and they have also been made non- 
justiciable expressly by Art. 356 (5) of the 
Constitution so that, even if a State could, 
as such, be said to be legally and proper- 
ly interested in the dispute between its 
Government and the Union Government, 
about the desirability or need for any 
action by the Union Government under 
Art. 356 of the Constitution, such a dis- 
pute is outside the sphere of justiciable 
matters. If the final action or its grounds 
are non-justiciable, they could not be in- 
directly assailed by challenging a process 
which may or may not actually produce 
the apprehended result or action. 


Thirdly, the letter of the Union Home 
Minister and the speech of the Union Law 
Minister do not indicate that anything 
falling outside the wide spectrum of Arti- 
cle 356 of the Constitution is being or 
will be taken into account for taking 
action under Art. 356. Hence, on matters 
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Stated there, no cause of action could be 
said to have arisen. 

Fourthly, mere intimation of some facts, 
fully within the purview of Art. 356 of 
the Constitution, does not justify a prohi- 
bition to act in future when the situation 
may be serious enough, on the strength 
of facts indicated and possibly other facts 
also, for action under Art. 356 of the 
Constitution. In other words, the submis- 
sion was that it could not possibly be pre- 
dicated now whether there were or not 
other facts or what other possible facts, 
which may affect the situation, may arise 
in future. It was submitted that the 
freedom of constitutionally authorised 
execute (sic) action of the highest execu- 
tive organs of the Union should not be 
impeded by judicial interference except 
on grounds of clearest and gravest pos- 
sible character. Just now, there was 
nothing beyond bare possibilities before 
the Court so that no anticipatory injunc- 
tion or order could be granted. 

20. The first ground of objection on 
behalf of the Union is confined to the 
suits, But, the remaining three grounds 
of objection are common to the suits as 
well as the writ petitions, 

21. On behalf of Union of India notices 
were accepted and preliminary objections, 
mentioned above, were taken to the main- 
tainability of the suits and the petitions 
on the allegations made therein. We, 
therefore, proceeded to hear arguments 
on the preliminary objections without re- 
quiring defendants or respondents to file 
written statements or replies or framing 
issues formally. I propose to examine the 
allegations made in the plaints and in the 
petitions so as to determine whether as- 
sertions made there, on questions of fact, 
are sufficient to disclose any cause of 
action necessary to maintain the suits or 
the petitions for reliefs asked for. 

22. As indicated above, the letter of 
Shri Charan Singh, the Home Minister in 
the Union Government, to the Chief 
Minister of each State provides the pri- 
mary source of the grievance of the plain- 
tiffs and petitioners. One of these identi- 
cally phrased letters (the one to the Chief 
Minister of Rajasthan) may be reproduced 
here, It runs as follows :— 

“D, O. No. 355/MS/T/77 
HOME MINISTER 
INDIA 
New Delhi, 
April 18, 1977. 
Dear Shri Joshi, 

We have given our earnest and serious 

consideration to the most unprecedented 
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political situation arising out of the vir- 
tual rejection, in the recent Lok Sabha 
elections, of candidates belonging to the 
ruling party in various States. The re- 
sultant climate of uncertainty is causing 
grave concern to us. We have reasons to 
believe that this has created a sense of 
diffidence at different levels of admin- 
istration, People at large do not any longer 
appreciate the propriety of continuance in 
power of a party which has been un- 
mistakably rejected by the electorate. The 
climate of uncertainty, diffidence and dis- 
respect has already given rise to serious 
threats to law and order, 

2. Eminent constitutional experts have 
long been of the opinion that when a 
Legislature no longer reflects the wishes 
or view of the electorate and when there 


‘are reasons to believe that the Legislature 


and the electorate are at variance, dissolu- 
tion with a view to obtaining a fresh 
mandate from the electorate would be 
most appropriate. In the circumstances 
prevailing in your State, a fresh appeal 
to the political sovereign would not only 
be permissible but also necessary and 
obligatory, 

3. I would, therefore, earnestly com- 
mend for your consideration that you may 
advise your Governor to dissolve the 
State Assembly in exercise of powers 
under Art. 174 (2) (b) and seek a fresh 
mandate from the electorate. This alone 
would, in our considered view, be consis- 
tent with constitutional precedents and 
democratic practices, 

4. I would be grateful if you would 
kindly let me know by the 23rd what you 
propose to do. 

With regards, 

Your sincerely, 
Sd/- 

(Charan Singh) 
Shri Harideo Joshi, 
Chief Minister of Rajasthan, 

Jaipur”, 

23. To substantiate the allegation that 
the letter constituted a “threat” of action 
under Art. 356 of the Constitution to dis- 
miss the Government, to dissolve the Le- 
gislative Assembly of each plaintiff State 
and to impose the President’s rule upon 
it, corroboration was sought from a re- 
port of a talk of Shri Shanti Bhushan, 
the Minister for Law, Justice and Com- 
pany Affairs, on the All India Radio, 
which appeared in the Statesman of 23rd 
April 1977. Although, reports in news- 
papers do not constitute admissible evi- 
dence of their truth, yet, I reproduce the 
extract which was either attached to or 
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its substance reproduced in the plaints, 
only to test whether, even assuming that 
its contents were to be proved, by ad- 
missible evidence, to be given in due 
course, all the allegations will, taken to- 
gether, constitute something actionable. 
The report said: 


“Advice to Nine States a Constitutional 
duty, says Shanti Bhushan. 


Mr. Shanti Bhushan, Union Law Minis- 
ter, said on Friday night that a clear case 
had been made out for dissolution of the 
Assemblies in nine Congress-ruled States 
and holding of fresh elections, reports 
Samachar, 

In an interview in the Spot-light pro- 
gramme of All India Radio he said that 
the most important basic feature of the 
Constitution was democracy, which meant 
that a Government should function with 
the broad consent of the people and only 
so long as it enjoyed their confidence, If 
State Governments chose to govern the 
people after having lost the confidence of 
the people, they would be undemocratic 
Governments, he said. l 

Under Art, 355, a duty had been cast 
on the Union Government to ensure that 
State Governments were carried on in 
accordance with the Constitution. 


The Home Minister, Mr. Charan Singh, 
had appealed to the Chief Ministers of 
the nine States to advise their Governors 
to recommend to the President dissolu- 
tion of the State Assemblies. This was 
because a serious doubt had been cast on 
their enjoying the people’s confidence, 
their party having been rejected in the 
recent Lok Sabha elections the Law 
Minister said, 


EXERCISE OF POWER 
Mr, Shanti Bhushan was asked whe- 
ther the Centre would not be failing in 
its duty if it did not exercise its power at 
this crucial juncture to test the legitimacy 
of a State Government, 


He replied that after all whenever the 
Power was conferred by the Constitution, 
it was not done simply for the sake of 
conferring it. Obviously the Constitution 
contemplated the circumstances under 
which that power should be exercised. 
When those circumstances arose it was 
obligatory on the part of the Centre to 
exercise that power, 

Mr. Shanti Bhushan said he failed to 
see why the State Governments objected 
to going to the people to seek their man- 
date. “If we recognise the real sovereignty 
and supremacy of the people, there can- 
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not be any possible objection”. If some- 
one claimed a divine right to rule whe- 
ther the people wanted him or not, then 
of course, there could be an objection to 
go to the people. 

PREMATURE END 


Explanining the Constitutional provi- 
sions relating to premature dissolution of 
State Assemblies, Mr, Shanti Bhushan 
said two articles deal with this matter. 
Article 172 provided for the normal term 
which was earlier five years. But this 
had been extended to six years by the 
Constitution 42nd Amendment Act. Then 
Article 174 gave the Governor the power 
to dissolve the Legislative Assembly from 
time fo time even during the normal 
period of five or six years, Normally this 
power was to be exercised with the aid 
and advice of the Council of Ministers. 


He was asked whether it was permis- 
sible for the President to resort to Art. 356 
if the Council of Ministers failed to aid 
and advise the Governor to dissolve the 
Assembly under Art, 174. 


Mr, Shanti Bhushan explained that 
under Art, 355 a duty had been cast on 
the Union Government to ensure that the 
Governments in States were carried on 
in accordance with the Constitution. The 
most important provision in the Constitu- 
tion “rather the most important basic 
feature of the Constitution” was demo- 
cracy which meant that a Government 
should function with the broad consent 
of the people and only so long ag it en- 
joyed the confidence of the people. 

CONTINUED CONFIDENCE 


Mr, Shanti Bhushan said that the mere 
fact that at one time the Governments in 
the States enjoyed the confidence of the 
people did not give them the right to 
govern unless they continued to enjoy 
that confidence. If a situation arose in 
which a serious doubt was cast upon the 
Government enjoying the continued con- 
fidence of the people, then the provision 
for premature dissolution of the Assembly 
immediately came into operation. 

The provision not merely gives the 
power but it casts a duty because this 
power is coupled with duty, namely, the 
Assembly must be dissolved immediately 
and the Government must go to the peo- 
ple to see whether it has continued con- 
fidence of the people to govern. Even 
after having lost the confidence of the 
people, if the Government chose to govern 
people, it would be undemocratic. This 
would not be in accordance with the pro- 
visions of the Constitution, 
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This was precisely the philosophy be- 
hind the wide powers given to the Presi- 
dent under Arts, 355 and 356. Obviously 
some authority had to be given the power 
to ensure that the functionaries under 
the Constitution were working in accord~ 
ance with the Constitution. 


As there were a number of States, ob~ 
viously no single State could be given this 
power. ‘Therefore, this power was en- 
trusted to the Union Government to see 
that the State Governments were acting 
in accordance with the Constitution, 
which meant in accordance with demo» 
cratic principles and conventions. 

NOT WHOLLY IMMORAL 


Answering another question, Mr. Shanti 
Bhushan did not agree that the whole of 
the Constitution 42nd Amendment Act 
was immoral. But there were serious ob- 
jections to that Act on the ground of 
ethics, When this amendment was rush- 
ed through Parliament, the five years term 
of the members was over. Their term 
had really expired and they did not have 
the continued mandate to enact such an 
important Act as the 42nd Amendment. 
The results of the Lok Sabha elections 
had also shown that the people had not 
really given them the mandate to enact 
the amendment. 

The other objection to the 42nd Am~ 
endment was that during the Emergency 
important leaders of the opposition par= 
ties were in jail, They could not express 
their views. 


Mr. Shanti Bhushan said that the 42nd 
Amendment had been enacted. Ag the 
Ministers had taken an oath to abide by 
the Constitution, they could not ignore 
the provisions of the 42nd Amendment so 
long as it remained, with the result it 
was not possible to have elections in those 
States where the State Governments had 
not lost the mandate of the people as was 
reflected in the Lok Sabha elections”, 

24. I have set out the two basic 
sources of complaint in the plaints and 
the petitions in order to consider whe« 
ther, assuming such statements had been 
made by the two very responsible and 
important Ministers of the Union Govern~ 
ment, they could sustain suits for injune« 
tions under Art, 131 of the Constitution 
or writ petitions by Members of a Legis» 
lative Assembly to be dissolved, 

25. So far as the letter of Shri Charan 
Singh is concerned, it certainly does not 
contain even a reference to Art. 356 of 
the Constitution, Nevertheless, the speech 
of Shri Shanti Bhushan, assuming that 
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it was correctly reported, does mention 
Arts. 355 and 356 of the Constitution and 
expounds a view of one of the basic pur- 
poses of the Constitution the observance 
of which could, in the opinion of the Law 
Minister, be secured by resort to Art. 356 
of the Constitution, The speech does ex- 
press the view of the Law Minister that 
there was a duty cdst upon the Union 
Government by Art, 355 of the Constitu- 
tion to secure a conformity between the 
current opinion of the electorate and the 
composition of the legislatures in the dif- 
ferent States where the Governments in 
power today reflected the opinions of the 
majority of electors in each State preva- 
lent only at a time when the last election 
to the State Legislative Assembly was 
held. The question whether these State 
Governments retain the confidence of the 
electorate or not at present could only be 
answered decisively by the electors them- 
selves. That was the exclusive right and 
privilege of the electors under a demo- 
cratic constitutional scheme and the law. 
According to the Law Minister, the elect- 
ed representatives cannot set up a right 
to continue in power now, despite an 
overwhelmingly adverse verdict of the 
electorate against the party to which 
members of these Governments belong. 
In his opinion, to do so would be con- 
trary to the basic norms of democracy 
underlying our Constitution. 


26. If what wag assumed to be pro- 
posed to be done, under the “threat” of a 
constitutionally prescribed mode of ex- 
ecutive action, could, in no circumstances, 
be done under Art. 356, we may be able 
to check a misuse or excess of constitu- 
tional power provided judicial control 
over all purported exercise of power of 
issuing proclamations, under Art. 356, is 
not either impliedly or expressly barred 
even if a proposed action is plainly ultra 
vires. But, if the views of the two Union 
Ministers state the constitutional position 
correctly, no question of an “abuse” or 
“mis-use of powers” for a collateral pur- 
pose or a “detournament de Pouvoir” or 
“a fraud upon the Constitution” or “malice 
in fact” or “malice in law” (terms denot- 
ing different shades of culpability and 
types of excess of power), can arise on 
the allegations of threatened action in the 
cases before us, which really amount 
only to this; The Union Government pro- 
poses to act under Art. 356 of the Con- 
stitution to give electors in the various 
States a fresh chance of showing whe- 
ther they continue to have confidence in 
the State Governments concerned and 


- 


1376 S.C. {Prs. 26-30} 


their policies despite the evidence to the 
contrary provided by the very recent Lok 
Sabha elections. 


27. One purpose of our Constitution 
and laws is certainly to give electors a 
periodic opportunity of choosing their 
State’s legislature and, thereby, of deter- 
mining the character of their State’s 
Government also. It is the object of 
every democratic constitution to give such 
opportunities. Hence, a policy devised to 
serve that end could not be contrary to 
the basic structure or scheme of the Con- 
stitution. The question whether they 
should have that opportunity now or 
later may be a question of political ex- 
pediency or executive policy. Can it be 
a question of legal right also unless there 
is a prohibition against the dissolution of 
a legislative assembly before a certain 
period has expired. If there had been a 
constitutional prohibition, so that the pro- 
posed action of the Union Government 
could khave contravened that constitu- 
tional interdict, we would have been ob- 
liged to interfere, but, can we do so when 
there is no constitutional provision which 
gives the legislature of a State the right 
to continue undissolved despite certain 
supervening circumstances which may, 
according to one view, make its dissolu- 
tion necessary ? 


28. It may have been possible for this 
Court to act if facts and the circumstances 
mentioned to support proposed action 
were so completely outside the purview 
of Art. 356 or so clearly in conflict with 
a constitutional provision that a question 
of excess of power could have apparently 
arisen. If, for example, an authoritative 
statement, on behalf of a Union Govern- 
ment, was issued that a dissolution is 
proposed only because the Chief Minister 
or the whole Council of Ministers of a 
State belongs to a particular caste or 
creed, it could be urged that the pro- 
posed action would contravene the funda- 
mental rights of Indian citizens of equa- 
lity before the law and: absence of dis- 
crimination on such a ground. There is, 
however, no such allegation or its parti- 
culars in the plaints before us which may 
be capable of giving rise to the inference 
that any such constitutionally prohibited 
action is intended by the Union Govern- 
ment, 


29. The choice between a dissolution 
and re-election or a retention of the same 
membership of the legislature or the 
Government for a certain period could be 
matters of political expediency and 
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strategy under a democratic system. Under 
our system, quest of political power, 
through formation of several political 
parties, with different socio-economic 
policies and programmes and ideologies, 
is legal. Hence, it cannot be said that a 
mere attempt to get more political power 
for a party, as a means of pursuing the 
programme of that party, as opposed to 
that of other parties, is constitutionally 
prohibited or per se illegal. There may 
be moral or even political’ objections to 
such courses in certain circumstances, It 
may be urged that States should be per- 
mitted to function undisturbed by any 


. directions or advise by the Union Govern- 


ment despite their differences with it on 
matters of socio-economic or political 
policy or complexion. Rights were as- 
serted, on behalf of State legislators, as 
though they were legal rights to con- 
tinue as legislators until the expiry of the 
constitutionally fixed spans of lives of 
their legislatures, barring cases of ear- 
lier dissolution. We are only concerned 
here with legal rights to dissolve and 
legal obstacles to such dissolution. 


30. It could be argued, with consider- 
able force, on political and moral grounds, 
that electors should be given a fresh op- 
portunity of pronouncing their verdict 
upon the policies and programmes of the 
Governments in the States when very 
convincing proof of wide divergence be- 
tween their views and those of their Gov- 
ernments has become available. The 
Law Minister’s view is that, where there 
is an overwhelmingly large electoral ver- 
dict in a State against the party to which 
its Government belongs, the situation not 
only justifies but makes resort to a fresh 
election or an appeal to the political 
Sovereign imperative. This I think, is 
largely a political and moral issue. We 
are only concerned. with its relationship 
to constitutional provisions. If its impact 
on the minds and feelings of electors or 
those officers who have to carry on the 
day to day administration is such that it 
will frustrate the very objects of a Gov- 
ernment under the Constitution or make 
it impossible for the Government in a 
State to function as it ought to under the 
Constitution, it may come to the conclu- 
sion that action under Art. 356 of the Con- 
stitution is called for. We cannot forget 
that Art. 356 (1) calls for -an assessment 
of a “situation”. We cannot anticipate 
decisions of interdict possible actions in 
situations which may or may not arise 
due to all kinds of factors—economic social, 
moral, and political, . 
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31. If the Union Government thinks 
that the circumstances of the situation de- 
mand that the State Governments must 
seek a fresh mandate to justify their 
moral rights in the eyes of the people to 
continue to exercise power in the inte- 
rests of their electors, or else the discon- 
tent of the masses may have its reper- 
cussion not only on the law and order 
situation but will also affect legal respon- 
' sibilities or duties which the Union Govt. 
has towards a particular State or 
towards Indian citizens in general, all of 
whom live in some State or other, can we 
say that resort to Art. 356 of the Con~ 
stitution is not called for? I think that 
it is impossible to substitute our judg- 
ment for that of the Union Government 
on such a matter, 

32. Even if it is possible to see a fede~ 
ral structure behind the setting up of se- 
parate executive, legislative, and judicial 
organs in the State and to urge, as it has 
been urged before us, that so long as the 
State Governments and their legislatures 
are not shown to have committed a de~ 
reliction of their constitutional duties or 
violations of any constitutional provi- 
sions, they ought not to be interfered. 
with by the Union Government, it is also 
apparent, both from the mechanism pro- 
vided by Art. 356 of our Constitution, as 
well as the manner in which it hag been 
used on numerous occasions in the past 
since the inception of our Constitution 
that the Union Government is capable of 
enforcing its own views on such matters 
against those of the State Governments 
as to how the State Governments should 
function and who should hold the reins 
of power in the States so as to enable the 
Constitution to work in the manner the 
Union Government wants it to do in a 
situation such as the one now before us. 
Article 131 of the Constitution was cer- 
tainly not meant to enable us to sit as a 
Court of appeal on such a dispute between 
the Union Government and a State Gov- 
ernment. And, our Constitution is not an 
inflexible instrument incapable of meet~ 
ing the needs of such a situation, 


33. It may be that, under our Constitu- 
tion, there is too great a scope for struggle 
merely for seats of power so that the 
grand. purposes enshrined in the Preamble 
to our Constitution and the correct gov- 
ernmental policies needed by the mass of 
our people to give reality to their dreams 
tend to be neglected in scrambles for poli- 
tical power. The issue before us, how- 
ever, is ndt whether one party or another 
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has failed in the very objectives and pur- 
poses for which people give unto them- 
selves Constitutions such as ours. It is 
not for us to decide whether a party 
which has had its opportunities in the past 
has adequately met the objects of lodging 
political and legal power in its hands, or, 
whether those who now wield power at 
the Centre will do so more wisely, more 
honestly, or more effectively, from the 
point of view df the interests of the 
masses of. our people or public good. 
These are questions for the people them- 
selves to answer. 


34. I think that the two Union Minis- 
ters have stated certain grounds for in- 
ferring that the time has come to give 
the people — the political sovereign —- a 
change to pronounce its verdict on the 


tures in the nine States also in a manner 
which is constitutionally not open to ob- 
jection. In so far as Art, 356 (1) may em- 
brace matters of political and executive 
policy and expediency courts cannot inter- 
fere with these unless and until it is shown 
what constitutional provision the Presi- 
dent is going to contravene or has con- 
travened on admitted grounds of action 
under Art. 356 (1) for, while Art. 74 (2) 
disables Courts from inquiring into the 
very existence or nature or contents of 
ministerial advice to the President, Arti- 
cle 356 (5) makes it impossible for Courts 
to question the President’s satisfaction 
“on any ground”. Hence, Courts can only} 
determine the validity of the action on 
whatever may remain for them to consi- 
der on what are admitted, on behalf of 
the President, to be grounds of Presiden- 
tial satisfaction. Learned counsel for the 
plaintiffs and petitioners, when confront- 
ed with Art. 356 (5), said they would 
challenge its validity as a provision vio- 
lating the basic structure of the Constitu- 
tion. We, however, heard objections to 
the maintainability of suits and petitions 
even apart from the specific bar in Arti- 
cle 356 (5), And, I propose to deal princi- 
pally with those other objections. 

35. This Court has never abandoned 
its constitutional function as the final 
judge of constitutionality of all acts pur- 
ported to be done under the authority of 
the Constitution, It has not refused to 
determine questions either of fact or of 
law so long as it has found itself possessed 
of power to do it and the cause of justice 
to be capable of being vindicated by its 
actions. But, it cannot assume unto itself 
powers the Constitution lodges elsewhere 
or undertake tasks entrusted by the Con- 
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stitution to other departments of State 
which may be better equipped to perform 
them. The scrupulously discharged, duties 
of all guardians of the Constitution in- 
clude the duty not to transgress the limi- 
tations of their own constitutionally cir- 
cumscribed powers by trespassing into 
what is properly the domain of other con~ 
stitutional organs. Questions of political 
wisdom or executive policy only could 
mot be subjected to judicial control. No 
doubt executive policy must also be sub- 
ordinated to constitutionally sanctioned 
‘purposes. It has its sphere and limita~ 
tions. But, so long as it operates within 
that sphere, its operations are immune 
from judicial interference. This is also a 
part of the doctrine of a rough separation 
of powers under the Supremacy of the 
Constitution repeatedly propounded by 
this Court and to which the Court un= 
swearingly adheres even when its views 
differ or change on the correct interpreta~ 
tion of a particular constitutional provix 
sion. 


36. Assuming, therefore, that the letter 
of Shri Charan Singh in the context of 
the reported speech of the Law Minister 
formed the basis of an absolutely correct 
inference that action under Art. 356 of 
the Constitution would be taken by the 
President if the “advice” to the Chief 
Ministers of States contained in it is not 
accepted, the only question we need de- 

_termine here is whether such a use of 
“Art. 356 of the Constitution was, in any 
Way, unconstitutional or legally mala fide. 
Another way of putting the same issue 
would be to ask whether the purposes 
stated by the Union Law Minister for the 
proposed action under Art. 356 of the Con- 
stitution, assuming that such a proposal 
or threat could be found there, could be 
said to be extraneous to the purposes of 
Art. 356 of the Constitution. 


37. Mr. R. K. Garg arguing for the 
petitioners from Punjab, has put forward 
what appears to us to be, according to the 
very authority cited by the learned coun= 
sel, on the mode of construing our Con~ 
stitution, a very good justification for the 
view said to have been propounded by the 
Union Law Minister. Mr. Garg relied on 
a passage from the judgment of Sikri, C. J. 
in H, H. Kesavananda Bharati Sripada- 
galvaru v. State of Kerala, 1973 Supp 
SCR 1 at p. 89: (AIR 1973 SC 1461 at 
p. 1490): 


“I must interpret Art. 356 in the set- 
ting of our Constitution, in the back- 
ground of our history and in the light of 





ALR. 


our aspirations and hopes, and other rele- 
vant circumstances. No other constitu- 
tion combines under jts wings such diverse 
people, numbering now more than 550 
millions, with different languages and re- 
ligions and in different stages of economic 
development, into one nation, and no other 
nation is faced with such vast socio-econo- 
mie problems”, 

It was also said there (at p. 89 of 1973 
Supp SCR): (at p. 1490 of ATR): 

“I need hardly observe that I am not 

interpreting an ordinary statute, but a 
Constitution which apart from setting up 
a machinery for Government, has a noble 
and grand vision. The vision was put in 
words in the Preamble and carried out in 
part by conferring fundamental rights on 
the people. The vision was directed to 
be further carried out by the application 
of directive principles”, 
It seems to me that if “aspirations and 
hopes of the people’, “the noble and 
grand vision found in the preamble”, and 
the chapter on “Directive Principles of | 
State Policy” are to be taken into aceount 
in deciding whether the provisions of the 
Constitution are being carried out by a 
particular Government or not, the scope 
of interference under Art. 356 of the Con- 
stitution, so that the provisions of the 
Constitution may be observed, becomes 
quite wide and sweeping. So long as we 
are bound by the majority view in Kesa~ 
vananda Bharati’s case (supra), the pur- 
poses and the doctrines lying behind its 
provisions also become, if one may so put 
it, more or less, parts of the Constitution. 
Whether a particular view or proposed 
action, in a particular situation, amounts 
to enforcing or subverting the constitu- 
tion thus becomes a highly controversial 
political issue on which the letter of the 
Constitution tends to be relegated to the 
background. 

38 As I am, strictly speaking, only 
concerned with the law, as I find it in the 
Constitution, I will now proceed to inter- 
pret Art. 356 as I find it. It reads: 

“356 (1) If the President on receipt of a 
report from the Governor of a State or 
otherwise, is satisfied that a situetion has 
arisen in which the Government of the 
State cannot be carried on in accordance 
with the provisions of this Constitution, 
the President may by Proclamation— 

(a) assume to himself all or any of the 
functions of the Government of the State 
and all or any of the powers vested in 
or exercisable by the Governor or any 
body or authority in the State other than 
the Legislature of the State; ' 
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(b) declare that the powers of the Le- 
@islature of the State shall be exercisable 
by or under the authority of Parliament; 


(c) make such incidental and conse- 
quential provisions as appear to the Presi- 
dent to be necessary or desirable for 
giving effect to the objects of the Procla- 
mation, including provisions for suspend- 
ing in whole or in part the operation of 
any provisions of this Constitution relat- 
ing to any body or authority in the State: 

Provided that nothing in this clause 
shall authorise the President to assume 


to himself any of the powers vested in or. 


exercisable by a High Court, or to sus- 
pend in whole or in part the operation of 
any provision of this Constitution relating 
to High Courts. 

(2) Any such Proclamation may be re- 
voked or varied by a subsequent procla- 
mation, 


(3) Every Proclamation under this arti- 
cle shall be laid before each House of 
Parliament and shall, except where it is 
a Proclamation revoking a previous Pro- 
clamation, cease to operate at the expira- 
tion of two months unless before the ex- 
piration of that period it has been ap- 
proved by resolutions of both Houses of 
Parliament : 


Provided that if any such Proclamation 
{not being a Proclamation revoking a 
previous Proclamation) is issued at a time 
when the House of the People is dissolved 
or the dissolution of the House of the 
People takes place during the period of 
two months referred to in this clause and 
if a resolution approving the Proclama- 
tion has been passed by the Council of 
States, but no resolution with respect to 
such Proclamation has been passed by the 
House of the People before the expira- 
tion of that period, the Proclamation shall 
cease to operate at the expiration of thirty 
days from the date on which the House 
of the People first sits after its reconsti« 
tution unless before the expiration of the 
said period of thirty days a resolution ap- 
proving the Proclamation has been also 
passed by the House of the People. 

(4) A Proclamation so approved’ shall, 
unless revoked, cease to operate on the 
expiration of a period of six months 
from the date of the passing of the second 
of the resolutions approving the Pro- 
clamation under Cl. (3): 

Provided that if and so often as a re- 
solution approving the continuance in 
force of such a Proclamation is passed 
by both Houses of Parliament the Pro- 
‘glamation shall, unless revoked, conti- 


.a resolution approving the 
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nue in force for a further period of six 
months from the date on which under 
this clause it would otherwise have ceas- 
ed to operate, but no such Proclamation 
shall in any case remain in force for 
more than three years: 

Provided further that if the dissolution 
of the House of the People takes place 
during any such period of six months and 
continuance 
in force of such Proclamation has been 
passed by the Council of States, but no 
resolution with respect to the continu- 
ance in force of such Proclamation has 
been passed by the House of the People 
during the said period, the Proclamation 
shall cease to operate at the expiration 
of thirty days from the date on which 
the House of the People first sits after 
its reconstitution unless before the ex- 
piration of the said period of thirty days 
a resolution approving the continuance in 
force of the Proclamation has been also 
passed by the House of the People. 


(5) Notwithstanding anything in this 
Constitution, the satisfaction of the Pre- 
sident mentioned in Cl. (1) shall be final 
and conclusive and shall not be ques- 
tioned in any Court on any ground.” 


38. It is true that Art. 356 occurs in 
Part XVIII, dealing with “emergency 
provisions”. But there are emergencies 
and emergencies. An emergency covered 
by Art. 352 can only be declared if “the 
President is satisfied that a grave emer- 
gency exists whereby the security of 
India or of any part of the territory 
thereof is threatened, whether by war or 
external aggression or internal disturb- 
ance”, Art. 352 (3) shows that what is 
known as “the present and imminent 
danger rule” is applicable to such emer- 
gencies, It is not necessary that the grave 
emergency contemplated by Art. 352 
must be preceded by actual occurrence 
of war or internal disturbance. The im- 
minence of its danger is enough. But, 
Art. 356, in contrast, does not contain 
such restrictions. The effects of a “pro- 
clamation of emergency” under Art. 352 
are given in Arts. 353 and 354 of the 
Constitution. 

40. After the first three 
Chap. XVIII follows 
enacts: 


“355. It shall be the duty of the Union 
to protect every State against external 
aggression and internal disturbance and 
to ensure that the Government of every 
State is carried on in accordance with 
the provisions of this Constitution.” 


Articles of 
Art. 355 which 
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Now, the provisions dealing with the 
proclamation of emergency under Arti- 
cle 352, which has to be grave and im- 
minent, seem +o be covered by the first 
part of the duty of the Union towards a 
State mentioned in Art. 355, but the 
second part of that duty mentioned in 
Art. 355, seems to be of a somewhat dif- 
ferent and broader character. The second 
part seems to cover all steps which are 
enough “to ensure” that the Govt. of 
every State is carried on in accordance 
with the provisions of Constitution. Its 
sweep seems quite wide. It is evident 
that it is this part of the duty of the 
Union towards each State which Is sought 
to be covered by a proclamation under 
Art. 356. That proclamation is not of .a 
grave emergency, In fact the word 
‘emergency’ is not used there. It is .a 
proclamation intended either to safe- 
guard against the failure of the constitu~ 


tional machinery in a State or to repair. 


the effects of a breakdown. It may be 
either a preventive or a curative action. 
It is enough if “the President” which, in 
view of the amended Art, 73 (1) really 
means the Union Council of Ministers, 
concludes that “the Government of the 
State cannot be carried on in accordance 
with the provisions of the Constitution”. 
On the other hand, action under Art, 352 
is, more properly, only defensive and 
protective action to be taken to avert or 
meet a grave and imminent danger. 

41. What is the constitutional machi- 
mery whose failure or imminent failure 
the President can deal with under Arti- 
cle 356? Is it enough if a situation has 
arisen in which one or more provisions 
of the Constitution, cannot be observed? 
Now what provisions of the Constitution, 
which are not being observed in a State 
or to what extent they cannot be ob- 
served are matters on which great dif- 
ferences of opinion are possible, If a 
broad purpose, such as that of a demo- 
cratic Government, contained in the Pre- 
amble to our Constitution which was 
used by this Court, as was done in H, H 
Kesavananda Bharti’s case (AIR 1973 
SC 1461) (supra), to infer what has been 
called the “basic structure”, was meant 
also to be served by Art. 356, the scope 
of a “situation” in which proclamations 
under it can be made would seem wide. 
If the “basic structure” embraces basic 
democratic norms, the constitutional 
machinery of Art. 356 could conceivably 
be used by the Union Government for 


securing compliance with its view of 
such norms when, in its opinion, the 
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State Government has failed to observe 
them. The Union Government could say: 
“If, what we think is basic to a democra~ 
tic system is not done by you, we will 
conclude that the Government of your 
State cannot be carried on by you in ac- 
cordance with the provisions of the Con~ 
stitution. In that case, we will take over 
your power, under Art. 356, and do that 
for the people of your State which you 
should yourself have done”. Article 356 
(1) of the Constitution, at any rate, does 
not seem to us to stand in the way of 
such a view, 


42. Again, if the directive principles 
of State policy, which embrace a vast 
field of legislation for the welfare of the 
masses of our people are also parts of 
the basic structure, which has to be en~ 
sured or maintained by the use of the 
constitutional machinery, the failure of a 
State Government or its legislature to 
carry out any of the Constitution’s man~- 
dates or directives, by appropriate legis- 
lation, may, according to a possible view, 
be construed as a failure of its duties to 
carry out what the Constitution requires. 
Our difficulty is that the language of 
Art. 356 is so wide and loose that to crib 
and confine it within a strait-jacket 
will not be just interpreting or constru- 
ing it but will be constitution making 
legislation which, again, does not, strict~ 
ly speaking, lie in our domain, 


43. The abovementioned possibilities 
seem to follow, quite conceivably from 
the fairly broad language used in Arti« 
cle 356 (1) and the rather loose meaning 
of the basic structure of the Constitution 
which this Court seems to have adopted 
in Kesavananda Bharati’s case (AIR 1973 
SC 1461) (supra). This view of the ‘basic 
structure’ seems, so to speak, to annex 
doctrines to provisions. If that be so, if 
becomes impossible for us to say ‘that 
the Union Government, even if it resorts 
to Art. 356 of the Constitution to enforce 
a political doctrine or theory, acts un~ 
constitutionally, so long as that doctrine 
or theory is covered by the underlying 
purposes of the Constitution found in the 
Preamble which has been held to be a 
part of the Constitution. 


44, We have not sat here to deters 
mine whether the concept of a basic 
structure, found in Kesavananda Bharti’s 
case (supra), requires any clarification or 
a more precise definition. I may mention 
here that I gave the following exposition 
of what I understood to be ‘the basic 
structure’ of our Constitution of which, 
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according to Kesavananda Bharti’s case 
(AIR 1973 SC 1461) (supra), the doctrine 
of the supremacy of the Constitution was 
a part: 

“Neither of the three constitutionally 
separate organs of State can, according 
to the basic scheme of our Constitution 
today, leap outside the boundaries of its 
own constitutionally assigned sphere or 
orbit of authority into that of the other. 
This is the logical and natural meaning 
of the principle of supremacy of the 
Constitution”. (See: Smt. Indira Nehru 
Gandhi v. Raj Narain, (1976) 2 SCR 347 
at p. 539: (AIR 1975 SC 2299).) 

45. Even if we were to narrow down 
the concept of a basic structure to bring 
it in accordance with the concept found 
in the passage cited above, we could 
only strike down that executive policy 
which could fairly appear to be a clear 
deviation from what the basic structure 
requires, What would be, as the report 


of the speech of the Law Minister shows,. 


fairly and reasonably viewed as a policy 
intended to strengthen or secure what is 
included in that basic structure could 
not be struck dowri or controlled at all 
by this Court as that would be an at- 
tempt to control executive policy. within 
a sphere which is its own and where its 
supremacy must be and has been con- 
sistently upheld by this Court. 


46. The basic assumption underlying 
the views expressed above is that each 
of the three organs of the State — The 
Executive, the Legislature, and the 
Judiciary has its own orbit of authority 
and operation. It must be left free by the 
other organs to operate within that 
sphere even if it commits errors there, 
It is not for one of the three organs of 
State either to correct or to point an 
accusing finger at the other merely be~ 
cause it thinks that some error has been 
committed by the other when acting 
within the limits of its own powers. But, 
if either the Executive or the Legislature 
exceeds the scope of its powers, it places 
itself in the region where the effects of 
that excess should be capable of removal 
by the Judiciary which ought to redress 
the wrong done when properly brought 
up before it. A scrupulous adherence +o 
this scheme is necessary for the smooth 
operations of our constitutional mecha- 
nisms of checks and- balances. It implies 
due respect for and confidence in each 
organ of our Republic by the other two. 

47. In Har Sharan Varma v. Chandra 
Bhan Gupta, AIR 1962 All 301 at p. 307, 
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the Allahabad High Court, quite rightly 
observed:— 


“It is not possible for the Court to 
assess the political forces and compul- 
sions which necessitated any political 
party to act......... The Executive and 
the Judiciary are independent of each 
other within their respective spheres. 
Each is conversant with the peculiar cir- 
cumstances within its own sphere and 
has special knowledge of complicated 
questions which is denied to the other. 
Each must have the. fullest discretion in 
the discharge of its duties, The acts of the 
Executive are not open to review by the 
Judiciary as long as there is no violation 
of the law or the Constitution. It fol- 
lows that the court could not ordinarily 
comment on any act of the Executive un- 
less the act is such that it is likely to 
promote disrespect for the’ law. This 
Court must extend the same courtesy to 
the other branches of government, which 
it receives from them and refrain from 
making uncalled for comments on the 
wisdom of the acts of the Ministers of 
Government,” 


48. It has, however, been vehemently 
contended before us that just as it is a 
part of the constitutional scheme that 
neither the executive nor the legislature 
should attempt to interfere with the 
functions of the judiciary, operating 
within its own sphere, and just as the 
judiciary does not interfere with execu- 
tive or legislative functions so long as 
there is no excess of power, which may 
be questioned before Courts, similarly, 
the Union Government cannot interfere 
with the normal] function of the Govern- 
ment in a State on the plea that there is 
a lack of conformity between the legal 
rights of the State Government and the 
opinions of the electorate which could 
affect only the moral rights of a State 
Government to continue in power. It was 
submitted that such an allegedly moral 
ground does not give the Union Govern- 
ment the legal right of action under Arti- 
cle 356 of the Constitution. This, it is 
urged by Mr, Niren De, raises a consti- 
tutional issue of grave import. 

49. In some of the plaints, it is as- 
serted that the moral plea sought to be 
given the colour of a legal right of action 
under Art. 356 (1), on behalf of the peo- 
ple -of the State, is an attempt to give a 
legal and constitutional garb to what is 
only a matter of political strategy. It is 
suggested that the Union Government 
wants to take an undue advantage of the 
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femparary gust of feeling which is be- 
lieved to be sweeping the country as a 
result, af the recemt overwhelming vic- 
tory of the Janata Party and its political 
allies. In other words. bath the questions 
of the extent. of State autonomy in a 
federal structure, and an alleged misuse 
of constitutional power under Art, 356 
of the Constitution, on grounds said to 
he extraneous to it, have been raised on 
behalf of the States. These considera- 
tions are placed before us as aids to a 
proper construction. of Art. 356 (1) as 
well as matters which deserve careful 
scrutiny and adjudication after ascer- 
tainment of correct facts, i 


#9. We are reluetant to embark on a 
discussion of the abstract principles of 
federalism im the face of express provi- 
stons of our Constitution. Nevertheless, as 
the principles have been mentioned as 
aids te the construction of the Constitu- 
tion whese baste structure may, no doubt, 
have to be explored even when interpret- 
ing the language of a particular provi- 
sion oË the document which governs the 
destiny of the nation, we cannot avoid 
saying something on this aspect too. 


5%. A conspectus of the provisions of 
our Constitution will indicate that, what- 
ever appearances of a federal structure 
our Constitution may have, its opera- 
tions are certainly judged both by the 
contents of power which a number of 
its provisions carry with them and the 
use that has been made of them, more 
unitary than federal. I mention the use 
that has been made of the constitutional 
provisions because constitutional practice 
and convention became so interlinked 
with or attached to constitutional provi- 
sions and are offen so important and 
vital for grasping the real purpose and 
function of constitutional provisions that 
the two cannot often be viewed apart. 
And, where the content of powers ap- 
pears so vague and loose, from the lan- 
guage of a provision as it seems to us 
to be in Art. 356 (1), for the reasons 
given above, practice and convention 
may so crystallise as to ‘become more sig- 
nificant than the letter of the law. At 
any rate, they cannot be divorced from 
constitutional law. They seem to us to 
be relevant even in understanding the 
purpose, the import, and the meaning of 
the words used in Art. 356 (1). This will 
be apparent also from a perusal of the 
judgment of this Court in Shamsher 
Singh v. State of Punjab. (1975) 1 SCR 
814; (AIR 1974 SC 2192), 


ALR. 


52. Among the two conditions Dicey 
postulated for the existence of federal- 
ism were: firstly, 


“a body of countries such as the Can- 
tons of Switzerland, the Colonies of 
America, or the Provinces of Canada, so 
closely connected by locality, by history, 
by race, or the like, as to be capable of 
bearing, in the eyes of their inhabitants, 
an impress of common nationality”; and 
secondly, absolutely essential to the 
founding of a federal system is the “ex~ 
istence of a very peculiar state of senti- 
ment among the inhabitants of the coun~ 
tries”, He pointed out that, without the 
desire to unite there could be no basis 
for federalism. But, if the desire to unite 
goes to the extent of forming an inte- 
grated whole in all substantial matters 
of Government, it produces a unitary 
rather than a federal constitution. 
Hence, he said, a federal State “Is a 
political contrivance intended to recon- 
cile national unity with the maintenance 
of State rights’. The degree to which the 
State rights are separately preserved and 
safeguarded gives the extent to which 
expression is given to one of the two 
contradictory urges so that there is a 
union without a unity in matters of gov- 
ernment. In a sense, therefore, the Indian 
Union is federal. But, the extent of fede- 
ralism in it is largely watered down by 
the needs of progress and development 
of a country which has to be nationally 
integrated, politically and economically 
co-ordinated, and socially, intellectually 
and spiritually uplifted. In such a sys- 
tem, the States cannot stand in the way 
of legitimate and comprehensively plan- 
ned development of the country in the 
manner directed by the Central Govern- 
ment, The question of legitimacy of par- 
ticular actions of the Central Govern- 
ment taking us in particular directions 
can often be tested and determined only 
by the verdicts of the people at appro- 
priate times rather than by decisions of 
Courts. For this reason they become, 
properly speaking, matters for political 
debates rather than for legal discussion, 
If the special needs of our country, to 
have political coherence, national inte 
gration, and planned economic develop- 
ment of all parts of the country, so as 
to build a welfare State where “justice, 
social, economic and political” are to 
prevail and rapid strides are to be taken 
towards fulfilling the other noble aspira- 
tions, set out in the Preamble, strong 
central directions seem inevitable, It is 
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‘the country’s need. That, at any rate, 
seems to be the basic assumption behind 
a number of our constitutional provi- 
Isions. - 
53. Mr. Granville Austin, in “The 
Indian Constitution—Cornerstone of a Na- 
tion” (see p. 186) in the course of an ac- 
count of our Constitution making, points 
out that the members of our Constituent 
Assembly believed that India had unique 
problems which had not ‘confronted 
other federations in history’. Terms such 
as ‘quasi-federal’ and ‘statutory decen- 
tralization’ were not found by the learn- 
ed author to be illuminating, The con- 
cepts and aspirations of our Constitution 
makers were different from those in 
America or Australia. Our Constitution 
could not certainly be said to embody 
Dr. K. C. Wheara’s notion of ‘Federal- 
ism” where “The general and regional 
governments of a country shall be inde- 
pendent each of the other within its 
sphere”. Mr. Austin thought that our 
system, if it could be called federal, 
could be described as ‘co-operative fede- 
ralism”, This term was used by another 
author, Mr. A, H. Birch (see: Federalism, 
Finance, and Social Legislation in Canada, 
Australia, and the United States p, 305). 
to describe a system in which: 
oes the practice of administrative 
co-operation between general and region- 
al governments, the partial dependence 
of the regional governments upon pay“ 
ments from the general governments, 
and the fact that the general govern- 
ments, by the use of conditional grants, 
frequently promote developments in mat- 
ters which are constitutionally assigned 
to the regions.” 


54. In our country national planning 
involves disbursements of vast amounts 
of money collected as taxes from citizens 
residing in all the States and placed at 
the disposal of the Central Government 
for the benefits of the States without 
even the “conditional grants’ mentioned 
above. Hence, the manner in which 
State Governments function and deal 
with sums placed at their disposal by the 
Union Government or how they carry on 
the general administration may also be 
matters of considerable concern to the 
Union Government. 


55. Although Dr. Ambedkar thought 
that our Constitution is federal “inas-= 
much as it establishes what may be call- 
ed a Dual Polity”, he also said. in the 
Constituent Assembly, that our Constitu- 
tion makers had avoided the ‘tight 
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mould of federalism’ in which the Ame- 
rican Constitution was forged Dr. 
Ambedkar, one of the principal archi- 
tects of our Constitution. considered our 
Constitution to be ‘both unitary as well 
as federal according to the nequirements 
of time and circumstances’. 

56. Tf then our Constitution creates 
a Central Government which is “amphi- 
bian”, in the sense that it tan move 
either on the federal cr unitary plane, 
according to the needs. of the situation 
and circumstances of a case, the qrestion 
which we are driven back to consiter is 
whether an assessment of the “situation” 
in which the Unicn Government should 
move either on the federal or mitary 
plane are matters for the Union Govern- 
ment itself or for this Court to consider 
and determine. Each organ of the Re- 
public is expected jo know the limits of 
its own powers, The judiciary comes in 
generally only when any question of 
ultra vires action is involved, berause 
questions relating +o vires appertain te 
its domain. 

57. I may point out that there are 
various aspects of relations between the 
Union and the States governed ‘by dif- 
ferent provisions of the Constitution. I 
may here refer to those which relate to 
giving of ‘directions’ by the Union Gov- 
ernment to the State Governments ‘be- 
cause Art. 365 provides: 

“365. Where any State has failed to 
comply with or to give effect to any 
directions given in the exercise of the 
executive power of the Union under any 
of the provisions of this Constitution, it 
shall be lawful for the President to ‘hold 
that a situation has arisen in which ‘the’ 
government of the State cannot be carri- 
ed on in accordance with the provisions 
of this Constitution”. 

58. Articles 256 and 257 mention a 
wide range of subjects on which the 
Union Government may give executive 
directions to State Governments. Arti- 
cle 73 (1) (a) of the Constitution tells us 
that the Executive power of the Unicn 
extends to all matters on which “Parlia- 
ment has power to make laws’. Arti- 
ele 248 of the Constitution vests pxclu- 
sively in the Parliament resituary pow- 
ers of making laws on any matter not 
enumerated in the Concurrent er State 
Lists. Article 256 of the Constitution 
covers cases where the President may 
want to give directions in exercise of 
the executive power of fhe Union to a 
State Government in relation te a mat- 
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ter covered by an existing law made by 
Parliament which applies to that State, 
But, Art. 257 (1) imposes a wider obli- 
gation upon a State to exercise its pow~ 
ers in such a way as not to impede the 
exercise of executive power of the Union 
which, as would appear from Art. 73 of 
the Constitution, read with Art. 248 may 
cover even a subject on which there is 
no existing law but on which some legis- 
lation by Parliament is possible. It 
could, therefore, be argued that, al- 
though, the Constitution itself does not 
lay down specifically when the power of 
dissolution should be exercised by the 
Governor on the advice of a Council of 
Ministers in the State, yet if a direction 
on that matter was properly given by the 
Union Government to a State Govern- 
ment, there is a duty to carry it out, The 
time for the dissolution of a State As- 
sembly is not covered by any specific 
provision of the Constitution or any law 
made on the subject. It is possible, how- 
ever, for the Union Government, in exer- 
cise of its residuary executive power to 
consider it a fit subject for the issue of 
an appropriate direction when it consi- 
ders that the political situation in the 
country is such that a fresh election is 
necessary in the interest of political sta- 
bility or to establish the confidence of 
the people in the Govt. of a State, 


59. Undoubtedly, the subject is one 
on which appropriate and healthy con- 
ventions should develop so that the 
power under Art. 356 (1) is neither exer- 
cised capriciously or arbitrarily nor fails 
to be exercised when a political situa- 
tion really calls for it. If the views of 
the Union Government and the State 
Government differ on the subject, there 
is no reason why the Union Government 
should not aid the development of what 
it considers to be a healthy practice or 
convention by appropriate advice or di- 
rection, and, even to exercise its powers 
under Art. 356 (1) for this purpose when 
it considers the observance of such a di- 
rective to be so essential that the Con- 
stitutional machinery cannot function as 
it was meant to do unless it interferes. 
This Court cannot, at any rate, interdict 
such use of powers under Art. 356 (1) 
unless and until resort to the provision, 
in a particular situation, is shown to be 
so grossly perverse and unreasonable as 
to constitute patent misuse of this pro- 
vision or an excess of power on admitted 
facts, On the allegations before us we 
cannot reach such a conclusion, And, it is 


A.LR. 


not for Courts to formulate, and, much 
less, to enforce a convention however 
necessary or just and proper a conven- 
tion to regulate the exercise of such an 
executive power may be. That is a mat- 
ter entirely within the Executive feld. 
of operations. 


60. It is futile to urge that Art. 172 
(1) of the Constitution, as amended, lays 
down an unalterable duration of six years 
for a Legislative Assembly from its first 
meeting because this article clearly con- 
tains the exception “unless sooner dis~ 
solved”. As observed above, it is no- 
where laid down either in the Constitu- 
tion or any law dealing with holding of . 
elections to a Legislative Assembly what 
circumstances will justify its dissqlution 
sooner than the duration it would other- 
wise enjoy, 


61. It was argued that the only au- 
thority empowered to dissolve a Legisla~ 
tive Assembly under Art. 174 (2) (b) of 
the Constitution was the Governor of a 
State who had to act on the advice of 
the Council of Ministers in the State, 
It was submitted that the Union Govern- 
ment could not either advise, or, in the 
form of advice, direct the State Govern- 
ment to ask the Governor to dissolve the 
State Assembly under any circumstances, 
Apparently, the principle of construction 
relied upon was a much used and easily 
misused principle; “expressio unius est 
exclusio alterius”, We do not think that 
such a principle could help the plaintiffs 
before us at all inasmuch as Art. 356 of 
the Constitution very clearly provides 
for the assumption by the President “to 
himself all or any of the functions of the 
Government of the State and all or any 
of the powers vested in or exercisable 
by the Governor.” Article 174 (2) (b) of 
the Constitution expressly vests the 
power of dissolving the Legislative As- 
sembly in the Governor even if that had 
to be on the advice of the Council of 
Ministers in the State, but the power to 
give such advice would automatically be 
taken over by the Union Government 
for the purposes of dissolution of the 
State Assembly when the President as- 
sumes governmental powers by a procla- 
mation under Art. 356 (1) of the Consti- 
tution. A dissolution by the President 
after the proclamation would be as good 
as a dissolution by the Governor of 
State whose powers are taken over. 


62. The position of the Governor as 
the constitutional head of a State as a 
unit of the Indian Union as well as the 
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formal channel of communication be- 


tween the Union and the State Govern- 
ment. who is appointed under Art. 155 of 
the Constitution “by the President by 
warrant under his hand and seal”, was 
also touched in the course of arguments 
before us. On the one hand, as the con- 
stitutional head of the State, he is ordi- 
narily bound, by reason of a constitu- 
tional convention by the advice of his 
Council of Ministers conveyed to him 
through the Chief Minister barring very 
exceptional circumstances among which 
may be as pointed out by my learned 
brothers Bhagwati and Iyer, JJ., in Sham- 
sher Singh’s case (1975) 1 SCR 814 (875): 
(AIR 1974 SC 2192 at p. 2229) (supra), a 
situation in which an appeal to the elec- 
torate by a dissolution is called for. On 
the other hand, as the defender of “the 
Constitution and the law” and the watch- 
dog of the interests of the whole country 
and well-being of the people of his State 
in particular the Governor is vested 
with certain discretionary powers 
in the exercise of which he can 
act independently. One of his inde- 
pendent functions is the making of the 
report to the Union Government on the 
strength of which Presidential power 
under Art. 356 (1) of the Constitution 
could be exercised. In so far as he acts 
in the larger interests of the people, 
appointed by the President “to de- 
fend the Constitution and the Law” he 
acts as an observer on behalf of the 
Union and has to keep a watch on how 
the administrative machinery and each 
organ of constitutional Government is 
working in the State. Unless he keeps 
such a watch over all governmental acti- 
vities and the state of public feelings 
about them he cannot satisfactorily dis- 
charge his function of making the report 
which may form the basis of the Presi- 
dential satisfaction under Art. 356 (1) of 
the Constitution. Indeed, the usual prac- 
tice is that the President acts under 
Art, 356 (1) of the Constitution only on 
the Governor’s report. But, the use of 
the words ‘or otherwise’ (in Art. 356) 
show that Presidential satisfaction could 
be based on other material as well. This 
feature of our Constitution indicates most 


strikingly the extent,to which inroads’ 


have been made by it on the federal 
principles of Government. 


63. Mr. Setalvad in his Tagore Law 
Lectures, 1974, on “UNION AND STATE 
RELATIONS” has observed, while deal- 
ing with Governor's role (at pp. 164-165): 
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“The powers of the President under 
Art. 356 have been frequently exercised 
since the commencement of the Constitu- 
tion. The occasions for its exercise em- 
phasise not only the importance of the 
power in maintaining stable governments 
in the State, but also the vital role which 
the Governor has to play in enabling 
the Union Executive to exercise the pow- 
ers vested in it under Art. 356. The con- 
stitutional machinery in a State may fail 
to function in numerous ways. There 
may be a political deadlock; for example, 
where a Ministry having resigned, the 
Governor finds it impossible to form an 
alternative government; or, where for 
some reason, the party having a majority 
in the Assembly declines to form a 
Ministry and the Governor’s attempts to 
find a coalition Ministry able to com- 
mand a majority have failed. The Gov- 
ernment of a State can also be regarded 
as not being carried on in accordance 
with the Constitution in cases where a 
Ministry, although properly constituted, 
acts contrary to the provisions of the 
Constitution or seeks to use its powers 
for purposes not authorised by the Con- 
stitution and the Governor’s attempts to 
call the Ministry to order have failed. 
There could also be a failure of the con- 
stitutional machinery where the Ministry 
fails to carry out the directives issued to 
it validly by the Union Executive in the 
exercise of its powers under the Consti- 
tution. The very statement of some of 
the situations, which may bring about 
the use of the machinery provided by 
Art, 356 shows the pivotal position which 
the Governor occupies in respect of these 
situations and the grave responsibility of 
his duties in the matter of reporting to 
the President under Arts, 355 and 356 of 
the Constitution.” 


64. The question was then mooted 
whether what was being done under Arti- 
cle 356 of the Constitution did not 
amount to taking over by the President, 
acting on the advice of the Union Coun- 
cil of Ministers, of powers for dissolving 
the State Assemblies upon facts and cir- 
cumstances which in the judgment of the 
Union Council of Ministers, constituted 
sufficient grounds for a dissolution of the 
State Assembly, whereas the Constitu- 
tion provides that this had to be done by 
the State Government on the advice of 
the Council of Ministers in a State. Such 
an argument is really an argument in a 
circle. If assumes that the taking over 


by the President, advised by the Union 
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Council of Ministers, of the functions of 
the Governor, advised by the State 
Council of Ministers, on this matter, was 
outside the purview of Art. 356 (1) A 
situation in which, according to the view 
of the Union Government, the State 
Council of Ministers had wrongly failed 
to advise the State Governor to dissolve 
the State Legislative Assembly, so that 
action under Art. 356 (1) has to be taken, 
would be exceptional in which articles 
governing the exercise of functions nor- 
mally are suspended and do not operate 
at all. If Art, 356 (1) of the Constitution 
or any other article contained any pro= 
vision which amounted to a prohibition 
against assumption of powers of dissolu~ 
tion of State Assemblies by the President 
of India, it would be a different matter, 
but that, as we have repeatedly pointed 
out, is not the position here, Indeed, such 
a provision, had it been there, would have 
completely nullified Art, 356 (1). Obvi-= 
ously, a proclamation under Art, 356 (1) 
to be effective must suspend the opera» 
tion of Art. 174. It is evident that one of 
the reasons, perhaps the main reason for 
bringing about this exceptional situation 
in the cases now before us, is the refu- 
sal of the State Chief Ministers to com- 
ply with the advice sent to them which 
they equate with a ‘direction’ given in 
exercise of the executive powers of the 
Union Government, 


65. If constitutionally correct practises 
could also be pointed out and enforced 
by the Union Government so that provi- 
sions of our Constitution may operate in 
the manner in which they were intended 
to do and none of their objects is frus- 
trated, it may be useful to glance at the 
convention which governs exercise of the 
Crown’s ‘prerogative’ power of dissolu~ 
tion of Parliament in England. Dicey im 
his law of the Constitution 40th Edn, 
(at p. 432) observed: 


“The prerogative, in short, of dissolu- 
tion may constitutionally be so employed 
as to override the will of the represen- 
tative body, or as it is popularly called, 
“The People’s House of Parliament.” 
This looks at first sight like saying that in 
certain cases the prerogative can be sū 
used as to set at nought the will of the 
nation. But in reality it is far otherwise, 
. The discretionary power of the Crown 
occasionally may be, and according fa 
constitutional precedents sometimes 
ought to be, used to strip an existing 
House of Commons of its authority. But 
the reason why the House can in accord 
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ance with the Constitution be deprived 
of power and of existence is that am oc 
casion has arisen on which there is fair 
reason to suppose that the opinion of the 
House is not the opinion of the electors. 
A dissolution is in its essence an appeal 
from the legal to the political sove- 
reign, A dissolution is allowable, or ne- 
cessary, whenever the wishes of the 
legislature are, or may fairly be presum- 
ed to be different from the wishes of the 
nation,” 


66. It was pointed out by Dicey that 
the conventional use of the ‘prerogative’ 
of the Crown to dissolve Parliament in 
an exceptional situation, even when the 
Government in power had the support of 
a majority behind it, was established. He 
gave two instances; one of a dissolution 
of Parliament in 1%84 and another in 
1834, 

67. Presumably, two instances, with a 
gap of fifty years between them, were 
considered enough by Dicey to establish 
a convention governing exceptional situa» 
tions. A perusal of other authorities, such 
as Anson on “The Law & Custom of the 
Constitution” or Erskine May’s ‘Parlia- 
mentary Practice”, leads us to no dif 
ferent result. Dicey’s statement reveals 
firstly, there is, according to British eon 
vention, a ‘right’ of a Government, which 
no longer commands the support of a 
majority in the House of Commons, to 
demand a dissolution or to force an 
appeal to the electorate or the ‘political 
sovereign’; and, secondly, there is an 
‘overriding’ discretion in the Crown 
even to disregard the advice of the Prime 
Minister, the spokesman of the whole 
body of Ministers, with a majority in 
the Lower House behind him, and to 
force a dissolution in an exceptional 
situation, 


68. A recent study of “The Theory 
and Practice of Dissolution of Parlia- 
ment”, with particular reference to the 
experiences of United Kingdom and 
Greece, by Dr. B. S. Markesinis, in the 
Cambridge “International and Compara 
tive Law” series (1972), contains a detail- 
ed discussion of views of various authors 
and accounts of political situations which 
had arisen in more recent times with re 
gard to dissolutions. This study brings 
out the grave responsibility of the Crown 
when assessing what Prof. Laski called 
the “Critical circumstances in which the 
Crown may exercise its discretion to 
force a general election” which may re- 
sult im “a direct confrontation between 
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the monarch and his people” if the King 
acts contrary to the advice of the Gov- 
ernment supported by a majority in the 
House of Commons. After an illuminating 
discussion of the views of constitutional 
lawyers and experts, such as Keith, Jen- 
nings, Laski, Hubert, and Morgan, Dn 
Markesinis refers to an impressive letter 
et the British Prime Minister Mr, As- 
quith to the King written on 31st July, 
1914, That letter contained the following 
passage: 


“Sovereign undoubtedly has the power 
of changing his advisers but it is rele- 
vant to point out that there has ‘been 
during the last 130 years, one occasion 
only on which the King has dismissed 
the Ministry which still possessed the 
confidence of the House of Commons, (he 
continues:} Nothing can be more impor- 
tant, in the best interest of the Crown 
and the country, than that a practice, so 
long established and so well justified by 
experience, should remain unimpaired. It 
frees the occupant of the Throne from 
all personal responsibility for the acts 
of the executive and the legislature,” ` 
The King expressed his gratitute to the 
Prime Minister for advising him against 
being “dragged into arena of party poli- 
ties” whether the King “wished it or not” 
and acted on the Prime Minister’s advice, 


69. In so far as growth of healthy 
conventions on such a subject are essen- 
tial for the satisfactory operations of 
the machinery of democratic Govern- 
ment, this is a matter on which there 
could and should be a broad agreement 
or consensus between all parties inte- 
tested in a satisfactory working of the 
demoeratic system in this country. I, is 
not a matter on which the Court can 
give its opinion as to what the proper 
precedent or view to follow or course of 
action to pursue in a particular situation 
is. All that this Court can do is to consi- 
der whether an action proposed on such 
a matter on certain grounds, would fall 
under Art, 356 (1) of the Constitution if 
the Union Government and the State 
Governments differ on the question whe- 
ther, in a particular situation, the dis- 
‘solution of the State Assembly should 
take place or not, The most that one 
could say is that a dissolution against the 
wishes of the majority in a State Assem- 
bly is a grave and serious matter. Per- 
haps it could be observed by us that it 
should be resorted to under Art. 356 (1) 
of the Constitution only when “a critical 
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situation” has arisen. As the study of Dr, 
Markesinis shows it is not always neces- 
ary that, under a multiple party system, 
the mere defeat of a State Govt. in a 
State Assembly must necessarily create 
a situation in which a dissolution of the 
State Assembly is obligatory. If an alter- 
nate Govt. is capable of being formed 
which commands the support of a majo- 
rity in the State Assembly, it may not be 
ordered even when a Govt, in power is 
defeated in the State Assembly, The 
position may. however, be very different 
when a State Govt. has a majority in the 
State Assembly behind it but the ques- 
tion is whether the State Assembly and 
the State Govt. for the time being have 
been so totally and emphatically reject- 
ed by the people that a “critical situa- 
tion” has arisen or is bound to arise un- 
less the “political sovereign” is given 
an opportunity of giving a fresh verdict. 
A decision on such a question undoubted- 
ly lies in the Executive realm, 


70. It may be that, if the need to an 
appeal to the electorate is put forward 
only as a thin disguise for punishing a 
State Govt. by repeated dissolutions with- 
in short periods, the use of Art. 356 (1) 
for such a purpose may appear to be 
plainly outrageous and extraneous, In 
such hypothetical and very exceptional 
circumstances the action of the Union 
Government may appear to be mala fide 
and in excess of the power under Arti- 
cle 356 (1) of the Constitution. But, no- 
thing like that is alleged in any of the 
plaints or petitions. On the other hand, 
it seems that the advice given to the 
Chief Ministers of different States is 
based on a matter of a uniform general 
policy resulting from an estimate of 
what, in the opinion of the Union Gov- 
ernment, is a critical juncture in the his- 
tory of the whole nation so that the peo- 
ple in the States must be given an op- 
portunity of showing whether the party 
in power in the States should or should 
not pursue policies which may be at 
variance with those of the Union Govern- 
ment. No fact is alleged showing any 
personal animus of any member of the 
Union Government against a State Gov- 
ernment or a State Assembly. As the 
question of the proper time for a disso- 
lution of the State Assembly is not a 
matter extraneous to Art. 356 (1) of the 
Constitution, the most that can be said 
is that questions raised do not go beyond 
sufficiency of grounds for resorting to 
Art. 356 (1) of the Constitution, 
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71. In our country, the power of dis- 
solving the State Legislature has been 
exercised by the Union Government or 
by the Governor carrying out the direc- 
tions of the Union Government after a 
proclamation under Art. 356 (1) of the 
Constitution on more than two dozen 
occasions since the commencement of the 
Constitution. On several of these occa- 
sions, Presidential Proclamations under 
Art, 356 (1) were assailed on various 
grounds before High Courts. On each oc- 
casion the attack failed. The cases cited 
before us were: K. K. Aboo v. Union of 
India. AIR 1965 Ker 229; Rao Birin- 
der Singh v. The Union of India, AIR 
1968 Punj 441, In re A. Sreeramulu, AIR 
1974 Andh Pra 106 and Bijayananda Pat- 


naik v. President of India, AIR 1974 
Orissa 52. 
72. In no case brought to our notice 


was the power of the President to dis- 
solve a State Assembly, either by means 
of a Proclamation under Art. 356 (1) it- 
self or after it, challenged on the ground 
that it falls outside Art. 356 (1). It was 
urged before us that the sole purpose of 
the intended Proclamations being pro- 
curement of dissolutions of the State 
Legislatures with the object of gaining 
political victories was both extraneous 
and mala fide. It seems to us that the 
assertions that the exercise of power was 
mala fide in fact and in law were made 
on the assumption that the whole object 
of the exercise of the power is only tO 
gain a political victory. . 


73. As we have tried to indicate 
above, attempts to secure political vic- 
tories, by appeals to the electorate, are 
parts of the recognised rules of a demo= 
cratic system of government permitting 
contests between rival parties so as to 
achieve certain other objectives. If such 
a contest with the desire for achieving a 
political victory in order to enforce cer~ 
tain programmes. believed by the mem- 
bers of a party to be beneficial for the 
people in a State, as a method of achiev- 
ing the objects set out in the Preamble, 
are not only legal and permissible under 
the Constitution, but, obviously, consti- 
tute the only possible legitimate and 
legal means of attaining the power to 
enforce policies believed to be correct by 
various parties, according to their own 
lights, it could not possibly be asserted 
that procuring the dissolution of a State 
Legislative Assembly, with the object of 
gaining a political victory, is, in itself, 
an extraneous object which could not fall 
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at all under Art. 356 of the Constitution. 
In order to apply the doctrine that some- 
thing cannot be done indirectly because 
it could not be done directly, it must 
first be established either that the object 
or the means are legally prohibited. In 
the cases before us, it does not appear to 
us that the object of gaining a political 
victory, set out in the plaints is, by itself, 
legally prohibited. Nor is there anything 
in law to prohibit a recourse to the 
means adopted. There is no assertion in 
the plaints or the petitions that any- 
thing is being done or attempted by. 
legally prohibited means for a legally 
prohibited purpose. All that is suggested 
is that it is morally reprehensible to try 
to obtain an electoral victory in the 
States by dissolving the Assemblies so as 
to get rid of the Congress Governments 
in power there. On such a question of 
moral worth of either the ends or the 
means adopted. this Court cannot possi~ 
bly sit in judgment. It is enough for our 
purposes that the plaints and the peti- 
tions do not disclose anything extraneous 
to the purpose of Art, 356 (1) of the 
Constitution in the eyes of law. The suf- 
ficiency or adequacy of the grounds for 
action under Art. 356 (1) of the Consti- 
tution is quite another matter, We do 
Hh think that we can go into that at all 
ere, 


74. We find that in the plaint of the 
State of Himachal Pradesh the term 
‘prerogative’ has been used for the power 
of the State Governor to dissolve a Legis- 
lative Assembly, under Art. 174, as 
though there was a violation of that 
‘prerogative’ by some paramount ‘prero~ 
gative’ asserted by the Union Govern- 
ment. I do not think that the term ‘pre< 
rogative’ can be correctly used, in its 
technical sense, with reference to any 
power exercised under our Constitution. 
In English law, the term ‘prerogative’ is 
used for ‘the residue of discretionary, 
power left at any moment in the hands 


.of the Crown whether such power be in 


fact exercised by the King himself or by 
his Ministers’. (See: Keir & Lawson’s 
cases in Constitution Law, 5th Edn. 
p. 151). Dicey said: “Every act which the 
executive Government can lawfully do 
without the authority of the Act of Par- 
liament is done in virtue of this prero= 
gative”. (Dicey: Law of the Constitution, 
10th Edn.. p. 425 (?)). It is, however. an 
established principle of British Constitu- 
tional law that no claim to prerogative 
could survive the passing of a statute 
covering that very subject because the 
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so-called prerogative merges in the sta- 
tute (Attorney General v. De Keyeer’s 
Royal Hotel, 1920 AC 508). It cannot con~ 
flict with statute. Under our Constitution 
there is no ‘prerogative’ in that technical 
sense, All constitutional powers are regu~ 
lated by our written Constitution. There 


may be room fos the develop- 
ment of conventions on a matter 
not fully covered as to the mode 


of exercise of a discretion or power, But, 
that is a matter distinct from ‘preroga« 
tive’, Under our Constitution, the resi- 
due of that power, which is neither legis- 
lative nor judicial, is covered by the 
caption; ‘Executive’. Thus, the equivalent 
of most ‘prerogative’ powers would fall, 
under our law, under the heading of 
‘executive’ powers. Inasmuch as the term 
‘prerogative’ is sometimes used in a 
wider non-technical sense. as something 
which gives pre-eminence or an over- 
riding attribute to a power, it may be 
said that such a power is lodged in the 
Union Government under Art. 356 (1) of 
the Constitution on all matters covered 
by that provision. The only question in 
such cases is whether the matter in rela~ 
tion to which the Union Government is 
proceeding or has acted is or is not with~ 
in the purview of Art. 356 (1) of the 
Constitution. If i; les within that sphere, 
the Courts cannot interfere on the 
ground, at any rate, that it is extrane- 
ous, 


75. ‘Whenever the exercise of power 
to issue a proclamation under Art. 356 
(1) of the Constitution has been challeng- 
ed in a High Court it has been held that 
sufficiency of grounds on which the order 
is based could not be questioned. Some 
of the dicta found there seem to lay down 
that the exercise of power to issue pro- 
clamations is not justiciable at all under 
any circumstances, This Court has not 
gone so far as that. If it is actually stated 
on behalf of the Union Government that 
an action was taken on a particular 
ground which really falls completely, 
outside the purview of Art. 356 (1), the 
proclamation will be vitiated, not be« 
cause the satisfaction was challenged or 
called in question on any ground but þe- 
cause it was admitted to be on matters 
outside Article 356 (1) 


76. A challenge to the exercise of 
power to issue a proclamation under 
Art, 352 of the Constitution would be 
even more difficult to entertain than to 
one under Art. 356 (1) as all these consi« 
derations would then arise which Courts 
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take into account when the Executive, 
which alone can have all the necessary 
information and means to judge such an 
issue, tells Courts that the nation is faced 
with a grave national Emergency during 
which its very existence or stability may 
be at stake. That was the principle which 
governed the decision of the House of 
Lords in Liversides v. Anderson, 1942 
AC 206. The principle is summed up in 
the salutary maxim: Salus populi est sup- 
rema lex. And, it was on that principle 
which this Court. deprived of the power 
to examine or question any materials on 
which such declarations may be based, 
acted in Additional District Magistrate, 
Jabalpur v. Shivakant Shukla, 1976 Supp 
SCR 172: (AIR 1976 SC 1207). We need 
not go so far as that when we have be- 
fore us only a proclamation under Arti- 
ele 356 (1), 


77. A reference was made by both 
sides to Bhagat Singh v. The King-Empe- 
ror. 58 Ind App 169: (AIR 1931 PC 111) 
where the Privy Council interpreted the 
provisions of S. 72 of the Government 
of India. Act, which authorised the Gov- 
ernor~General in cases of Emergency to 
promulgate ordinances “for the peace 
and good Government of British India or 
any part thereof which was not to last 
beyond six months”, In that case, an at- 
tempt was made to question the exist- 
ence of a State of Emergency, Viscount 
Dunedin, observed (at p. 172) (of Ind 
App): (at p. 112 of AIR PC): 


“A state of emergency is something 
that does not permit of any exact defini- 
tion: It connotes a state of matters call- 
ing for drastic action, which is to be judg- 
ed as such by some one. It is more than 
obvious that someone must be the Gove 
ernor-General, and he alone. Any other 
view would render utterly inapt the 
whole provision, Emergency demands 
immediate action. and that action is pres 
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scribed to be taken by the Governor- 
General.” 
78. The power of the Governor-Gene- 


ral was described as ‘an absolute power’ 
fn Bhagat Singh’s case (AIR 1931 PC 111) 
(supra), but learned counsel for the plain- 
tiffs relied on the observations there that 
‘it is only to be used in extreme cases of 
necessity where the good Government of 
India demands it’, We do not think that 
much assistance can be derived from a 
provision of the Government of India 
Act, 1935. which was really the precur- 
sor of Art, 123 of our Constitution and 
meant for use in a different context in 
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an Imperialistie ara. Nevertheless, if 
shows that, even without a provision 
quoting the jurisdiction of the Courts, 
tbe subjective satisfaction of the Gover~ 
nor-General was held to be unquestion- 
able. Considerations which have arisen 
before us while considering the use and 
the ambit of Art. 356 (1) of our Consti- 
tution were not before the Privy Council 
at all in that case, 

#2. King Emperor v, ‘SBenoarilal 
Sarma, 72 Ind App 57: (AIR 1945 PC 48) 
also relating to the ordinance making 
powers of the ‘Governor-General under 
S. 72 of the ‘Government of India Act, 
1935, was cited, In that case, Bhagat 
Singh’s case (ATR 1931 PC 111) (supra) 
‘was commented upon, It was observed 
(at p. 62): 

“The definition of emergency in Bha- 
gat Singh’s case does not purport to be 
exhaustive, but it dees say that it con- 
notes a state of matters calling for dras- 
tic action, and that it demands immedi- 
ate action. Emergency dees net mean 
emergency at large. Under S. 72 of the 
Government of India Act the emergency 
with which the Governor-General is 
dealing should be an existing emergency 
and should call for the particular kind of 
immediate action which he proposes to 
take. If the particular kind of emergency 
which in the Governor-General’s opinion 
justifies a particular kind of action, is in 
itself wholly in prospect and not present, 
then although there may be present an 
emergency of some other kind, that 
would not justify, under S. 72, the ordi- 
nance being made. The existence of the 
emergency requiring immediate action is, 
under that section. the basis to a condi- 
tion precedent which must be fulfilled by 
himself alone.” 
This shows that the Court could inquire 
into the existence of a condition prece~ 
dent to the use of emergency powers, 

£0. A reference was also made to the 
following passage from Padfield v. Min- 
ister of Agriculture, Fisheries & Food. 
(1968 AC 997 at p. 1006): 

“It is said that the decision of the 
Minister is administrative and not judi~ 
cial But that does not mean that he can 
do as he likes, regardless of right or 
wrong. Nor does it mean that the courts 
are powerless to correct him, Good ad- 
ministration requires that complaints 
should be investigated and that griev- 
ances should ‘be remedied. When Parlia~ 
ment has set up machinery for that very 
Purpose, it is not for the Minister to 
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brush it on one side. He should not re- 
fuse to have a complaint investigated 
without good reason,” 


81. Cases before us are not those of a 
grave national emergency of the kind 
covered by Art. 352 of the Constitution. 
Nevertheless, analogous principles seem 
to govern the exercise of extraordinary 
powers conferred by Art. 356 (1) on the 
highest executive authorities of the 
Indian Union who are expected to act 
with the utmost sense of responsibility, 
Such a consideration, combined with the 
existence of Parliamentary control on 
the exercise of such powers by Ministers 
responsible directly to Parliament, was 
taken into account, in Liversidge’s casa 
{1942 AC 206) (supra), to abstain from 
judicial interference, 


82. Courts have consistently held 
issues raising questions of mere suffici- 
ency of grounds of executive action, such 
as the one under Art. 356 (1) no doubt 
is to be non-justiciable. The amended 
Art, 356 (5) of the Constitution indicates 
that the Constitution makers did no? 
want such an issue raising a mere ques- 
tion of sufficiency of grounds to be justi- 
ciable. In the same effect are the provi-= 
sions contained in Arts, 352 (5). 360 (5). 
Similarly, Arts. 123 (4), 213 (4), 239-B (4) 
bar the jurisdiction of Courts to examine 
matters which lie within the executive 
discretion. Such discretion is governed 
by a large element of policy which is not 
amenable to the jurisdiction of courts 
except in cases of patent or indubitable 
mala fides or excess of power. Its exer- 
cise rests on materials which are not 
examinable by Courts. Indeed, it is diffi- 
cult to imagine how the grounds of sec- 
tion (satisfaction?) under Article 356 (1) 
could be examined when Article 74 (2) 
lays down that “the question whether any, 
and if so, what advice was tendered by 
the Ministers to the President, shall not 
be inquired into in any Court.” 

83. It is true that, as indicated above, 
the advice tendered by the Ministers to 
the President cannot be inquired into. It 
is also clear beyond doubt that the am- 
ended Art. 74 (1) of the Constitution, 
whose validity has not been challenged 
before us by any party. makes it obliga- 
tory on the President to act in accord- 
ance with the advice tendered by the 
Union Council of Ministers, to him 
through the Prime Minister, Neverthe- 
less, if all the grounds of action taken 
under Art. 356 (1) of the Constitution 
are disclosed to the public by the Union 
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Government and its own disclosure of 
grounds reveals that a constitutionally 
or legally prohibited or extraneous or 
collateral purpose is sought to be achiev~ 
ed by a proclamation under Art. 356 of 
the Constitution, this Court will not 
shirk its duty to act in the manner In 
which the law may then oblige it to act, 
But, when we find that allegations made 
in the plaints and in the petitions before 
us relate, in substance, only to the suffi- 
ciency of the grounds of action under 
Art. 356 (1) of the Constitution and go 
no further, we cannot proceed further 
with the consideration of the plaints 
under Art. 131 or the petitions under 
Art. 32 of the Constitution, 


84. I would not like fo Teave certain 
other matters also argued before us un- 
touched in this fairly comprehensive ex- 
pression of our views. It was urged that 
the power of dissolution of a State Legis- 
lative Assembly, even if if could be as~ 
sumed by the President under Art. 356 
(1) of the Constitution, after a failure of 
the State Government to carry out a 
direction of the Union Government on 
the subject, could not be exercised un~ 
less and until the matter had been plac- 
ed before both the Houses of Parliament 
so that it had been subjected ‘fo such 
control as either of the two Houses of 
Parliament may choose to exercise over 
it. Proclamations under Art. 356 (1) are 
bound to be placed under Art, 356 (8) of 
the Constitution before each House of 
Parliament. Unfortunately, however, for 
this line of argument, there is not only 
nothing in Art, 356 to make a considera= 
tion by either House of Parliament a 
condition precedent to the exercise of 
the power of dissolution of a State Legis- 
lative Assembly by the President under 
Art. 356 (1), but, on the other hand, 
Art, 356 (3) makes fit clear that the only 
effect of even a failure or refusal by 
either House of Parliament to approve 
the proclamation is that it ceases to ope 
rate after two months. Obviously, this 
means that it operates for at least two 
months. Hence, whatever is done in 
those two months cannot be held to be 
illegal for that reason alone, The inter« 
pretation placed before us for acceptance 
is directly opposed to the language of 
the provisions of the Constitution. It has. 
therefore. to be rejected by us outright 
as quite unreasonable and unacceptable, 
It is true that the exercise of power 
under Art. 356 of the Constitution is 
subject to Parliamentary control, This 
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means that. it is subject, to such control 
as the two Houses, out. ef which the 
Council of States really represents the 
State Assemblies, may be able ja exer- 
cise during the period for which the pro- 
clamation. lasts. But, the existence of 
such Parliamentary control, as. @ safe- 
guard, cannot possibly nullify the legal- 
ity of what is done in the period during 
which. the proclamation lasts, 

85. It was. also contended by Mr. 
R. K. Garg that, unless the Parliament 
acts legislatively for the State LegisIa- 
ture, the incurring of any expenditure. 
by the Governor or anybody else after a 
Presidential Proclamation under Art, 356; 
would not be permissible in. view of 
Art. 357 (1) (e) of the Constitution. After 
making such an assumption. we were 
asked to import am implied prohibition 
against. a dissolution of a State LegisTa- 
tive Assembly unless and until both 
Houses of Parliament had discussed and 
approved of it. 

86. Article 357 is headed “Exercise of 
legislative powers under proclamation 
issued under Art. 356”, It Iays down: 

“357 (I). Where by a Proclamation. 
issued under Cl. (1) of Art, 356, it. Kas 
been declared that the powers of the 
Legislature of the State shall be exer- 
cisable by or under the authority of 
Parliament, it shall be competent— 

(a) for Parliament to confer on the Pre- 
sident the power of the Legislature of the. 
State to make laws, and to authorise the 
President to delegate, subject to such 
conditions: as he may think fit. to impose,. 
the power so conferred. to any other 
authority to be specified by him in. that 
behalf 

(b) for Parliament, or for the Presi- 
dent. or other authority in whom, such 
power to make laws is vested under sub~ 
el. (a), to make laws. conferring, powers. 
and. imposing duties, or authorising the 
conferring, of powers. and the imposition 
of duties, upon the Union or officers. and 
authorities thereof; 

(ce) for the President to. authorise when 
the House of the People is not. in session. 
expenditure from the Consolidated: Fund 
of the State pending the sanction. of such. 
expenditure by Parliament, 

(2) Any law made im exercise of the 
power of the Legislature of the State by 
Parliament or the President or other 
authority referred to in sub-cl. (a) of 
Cl. (1) which Parliament or the President 
or such other authority would not but: 
for the issue of a Proclamation under 
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Art. 356. have been competent to make 
shall. to the extent of the incompetency. 
cease to have effect on the expiration of 
a period of one year after the Proclama~ 
tion has ceased to operate except as re- 
spects things done or omitted to be done 
before the expiration of the said period. 
unless the provisions which shall so cease 
to have effect are sooner repealed or re~- 
enacted with or without modification by 
Act of the appropriate Legislature,” 


87. I think thet Art. 357 has very 
little to do with the incurring of any 
expenditure by the President after pow- 
ers of Governments of States have been 
assumed by the President under Art. 356 
(1) (a) of the Constitution. It really 
governs the position when the legislative 
powers of a State Legislature have been 
transferred to Parliament by a Presiden- 
tial Proclamation under Art. 356 (1) of 
the Constitution. By means of such a 
Proclamation the President niay assume 
to himself under Art. 356 (1) (a) all or 
any of the functions of the Government 
of the State and all or any of the powers 
of authority or body in the State other 
than the State Legislature, The Procla~ 
mation may or may not contain also a 
declaration contemplated by Art. 356 (1) 
(b) of the Constitution enabling the ex- 
ercise of the powers of the State Legis- 
lature by or under the authority of Par- 
liament, It is only when the Proclama~ 
tion contains a declaration under Art. 356 
(1) (b) also that the question of incurring 
expenditure under the authority of the 
President from the Consolidated Fund of 
the State “pending sanction of such ex- 
penditure by Parliament” can arise. The 
power of the President to authorise ex- 
penditure from the Consolidated Fund 
awaiting a sanction by Parliament is 
provided for only for those cases where 
the State Legislature’s power has been 
transferred by the Presidential procla- 
mation to Parliament under Art. 356 (1) 
(b) of the Constitution and the Parlia- 
ment is not in session. That is a contin- 
gency which could only arise when there 
is a prolonged presidential rule requir- 
ing the vesting of the functions of the 
State Legislature in Parliament so that 
the President may be able to authorise 
expense in anticipation of Parliamentary 
sanction when the House of the People 
is not in session. When the Presidential 
proclamation does not contain any decla- 
ration under Art. 356 (1) (b) of the Con- 
‘stitution at all because the Presidential 


rule is of short duration and for a speci- 


ALT. R. 
fic purpose, there is nothing-which will 
disable the President from incurring ex- 
penditure under some law already made 
by the Legislature of the State. Incur- 
ring of expenditure in accordance with 
that law will be covered by the provi- 
sions of Art, 356 (1) (a) of the Constitu- 
tion. f 

88. In other words, although Art. 356 
(1) (a) of the Constitution imposes a bar 
against the assumption by the President 
of the legislative powers of the State 
Legislature, which could only be trans- 
ferred to Parliament, yet, its provisions, 
read with Art. 357 of the Constitution, 
do not operate as an absolute bar on any 
expenditure which could be legally in- 
curred by the President or under the 
Presidential authority in accordance with 
pre-existing State laws authorising ex- 
penditure by other authorities or bodies 
whose powers can be taken over by the 
President under Art. 356 (1) (a). In any 
case, the provisions of Art. 357 could not 
possibly be used as a bar against a dis- 
solution of the State Assembly by a Pre- 
sidential Proclamation. Nor can they be 
used to import and read. as a condition 
precedent to the Presidential proclama; 
tion under Art. 356 (1) (a) involving. as 
it usually does, the dissolution of the 
State Assembly, an approval of both or 
either of the two Houses of Parliament. 
To spell out some conditions precedent 
or bars from the provisions of Art. 357 
of the Constitution against the exercise 
of powers of the President to issue Pro- 
clamations under Art. 356 (1) of the Con- 
stitution would be utterly unsound. Con- 
stitutional provisions meant for different 
purposes cannot be mingled and confus- 
ed with each other when each is meant 
for regulating different sets of powers 
meant to be exercised by different autho- 
rities or bodies under different circum- 
stances, 


89. Objections were also put forward 
to the maintainability of the suits before 
us under Art. 131 of the Constitution on 
the ground that this provision covers 
only disputes between the Government 
of India and one or more ‘States’ or be- 
tween two or more ‘States’. This provi- 
sion which may be set out in full here 
reads as follows:— 


“131. Subject to the provisions of this 
Constitution, the Supreme Court shall, 
to the exclusion of any other court, have 
original jurisdiction in any dispute— 

(a) between the Government of India 
and one or more States; or 
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(b) between the Government of India 
and any State or States on one side and 
one or more other States on the other; or 

{c) between two or more States; 

if and in so far as the dispute involves 
any question (whether of law or fact) on 
which the existence or extent of a legal 
right depends: 

Provided that the said jurisdiction 
shall not extend to a dispute arising out 
of any treaty, agreement, covenant, 
engagement, sanad or other similar in- 
strument which. having been entered into 
or executed before the commencement 
of this Constitution. continues in opera- 
tion after such commencement, or which 
provides that the said jurisdiction shall 
not extend to such a dispute.” 

90. It was argued that there is a dis- 
tinction between a State and a State 
Government. It was urged that the juris- 
diction under Art. 131 is a peculiar one 
meant for special kinds of disputes im 
which States, as such, ought to be inte- 
rested and not merely Governments of 
States which may come and go. It was 
pointed out that, if the Union Govern- 
ment sought to deprive a State of any 
constitutional right it would be a dif- 
ferent matter which could be taken up 
by a State Government on behalf of the 
State or its people. But, it was submit- 
ted, there is no right given to any State 
by the Constitution that its Government 
or Legislative Assembly would continue 
undissolved for any period. The dispute 
before us relates to the time at which 
and the authority by which the power of 
dissolution could be exercised in the 
situation which confronted the people 
in the nine States concerned, 

91. Reference was made to passages 
from State of Bihar v. Union of India, 
(1970) 2 SCR 522: (AIR 1970 SC 1446), 
and the United Provinces v, The Gov- 
ernor-General in Council, 1939 FCR 124: 
(AIR 1939 FC 58). It seems to me that 
the decision of this Court in State of 
Bihar v. Union of India (supra) was 
largely based upon the assumption that 
Art. 131 was meant to cover the same 
area as S. 204 of the Government of India 
Act. Moreover. the learned Additional 
Solicitor General, appearing on behalf of 
the Union, did not press the argument 
that Art. 131 is confined to declaratory 
decrees in view of the fact that (as Mr. 
Seervai pointed out in the Constitutional 
Law of India, 2nd Edn. Vol. II at p. 1385) 
Art. 142 (1) of the Constitution provides 
for enforcement of decrees of this Court. 
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The view expressed in the Bihar case 
(suprà) seemed to have been affected 
considerably by the fact that there was 
no provision in the Government of India 
Act of 1935 for the enforcement of the 
decrees of the Federal Court, but Arti- 
cle 142 (1) seems to have been overlook- 
ed in that case. . 


92. Article 300 of the Constitution 
provides, inter alia, that “the Govern- 
ment of a State may sue or be sued by 
the name of the State.” From this, Mr. 
Niren De wanted us to infer that there 
was no distinction between a State and 
the State Government as juristic entities. 
Even if there be some grounds for mak- 
ing a distinction between a State’s inte- 
rests and rights and those of its Govern- 
ment or its members, I do not think that 
we need take a too restrictive or a 
hhyper-technical view of the State’s 
rights to sue for any rights. actual or 
fancied, which the State Government 
chooses to take up on behalf of the State 
concerned in a suit under Art. 131. More- 
over as we have decided not to grant any 
reliefs after having heard detailed argu- 
ments and fully considered the merits of 
contentions advanced by both sides, I 
do not think that we need determine, on 
this occasion, the precise scope of a suit 
under Art. 131. I prefer to base my 
judgment on other grounds. 


93. Having considered the cases set 
out in the plaints and the petitions be- 
fore us, from every conceivable angle, 
I am unable to find a cause of action for 
the grant of any injunction or a writ or 
order in the nature of a Mandamus 
against any of the Defendants Opposite 
parties. 

94. In my opinion, perhaps the tech- 
nically more correct order, in the situa- 
tion before us would have been. on the 
findings reached by me, one rejecting the 
plaints under O. XXIII, R. 6 of the Rules 
of this Court, and rejecting the Writ Pe- 
titions in limine. After all. we had not 
proceeded beyond the stage of hearing 
certain preliminary objections put for- 
ward by Mr. Soli Sorabji, Additional 
Solicitor General, to the maintainability 
of the suits and petitions before us. Al- 
though, we heard very full arguments 
on these preliminary objections, we did 
not even frame any issues which is done, 
under the provisions of Part III of the 
Rules of this Court, applicable to the 
exercise of the Original Jurisdiction of 
this Court, before we generally formally 
dismiss a suit. However, as the form in 
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which we have already passed our 
orders, dismissing the suit and petitions, 
which was approved by us on 29th April, 
1977, has substantially the same effect as 
the rejection of plaints for failure to dis- 
close a triable cause of action, I concur 
in the orders already recorded. The par- 
ties will bear their own costs. 


CHANDRACHUD, J.:— 95. The Lok Sabha 
in which the Congress (R) had an over- 
whelming majority was dissolved on January 
18, 1977 though under the Constitution 
(42nd Amendment) Act, it had another year 
to run out its extended term. Fresh elections 
were held to the Lok Sabha in March 1977 
in which the ruling party lost its majority 
and went out of power which it had exercis- 
ed since Independence. On March 24, 1977 
the Janata party which secured the verdict of 
the electorate formed the new government at 
the Centre. This is an unprecedented event 
since, for the first time in the history of this 
country, the ruling party at the Centre is not 
in power in any of the federating States. On 
the date that the Janata party took office, 
the Congress (R) was in power in various 
States including Bihar, Haryana, Himachal 
Pradesh, Madhya Pradesh, Orissa, Punjab 
Rajasthan, Uttar Pradesh and West Bengal. 

96. On April 18, 1977 Shri Charan Singh, 
Union Home Minister, addressed a letter to 
the Chief Ministers of these States “earnestly 
commending” for their consideration that they 
may advise the Governors of their respective 
States “to dissolve the State Assembly in ex- 
ercise of the power under Article 174 (2) (b) 
and seek a fresh mandate from the electo- 
rate.” “This alone”, according to the Home 
Minister's letter, would be “consistent with 
constitutional precedents and democratic prac- 
tices.” 

97. In an interview on April 22nd in the 
“Spot-light programme” of All India Radio, 
Shri Shanti Bhushan, Minister for Law, Jus- 
tice and Company Affairs said that “a clear 
case had been made out for the dissolution 
of the Assemblies in the nine Congress-ruled 
States and holding of fresh elections”, since 
“a serious doubt had been cast on their en- 
joying the peoples’ confidence, their party 
having been rejected in the recent Lok Sabha 
elections”. A report of this interview ap- 
peared in various newspapers including the 
"Statesman of 28rd. The correctness of 
the report is not disputed. 

98. On the 25th/26th April, six out of 
nine States filed suits in this Court under 
Article 181 of the Constitution. On the 25th, 
three members of the Punjab Legislative As- 
sembly filed Writ Petitions in this Court 
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under Art. 382. By a unanimous order dated 
April 29, we dismissed the suits and writ 
petitions as also motions for interim relief. 
Reasons for the order remained to be given. 


99. With respect, I agree with the con- 
clusion of my Lord the Chief Justice but con- 
sidering that the matter is of a singular nature, 
I would like to express my view on some of 
the issues debated before us. 


100. In substance, the suits and writ peti- 
tions have been filed to obtain a declaration 
that the directive contained in the Home 
Minister’s letter to the Chief Ministers is un- 
constitutional, that the State Governments 
are not legally or constitutionally obliged to 
comply with it, that the refusal of the Chief 
Ministers to give effect to the directive cannot 
be made a basis for the issuance of a procla- 
mation under Art. 356 and that the said arti- 
cle cannot be invoked for the sole purpose of 
dissolving the State Assemblies and holding 
fresh elections. The Writ Petitioners com- 
plain of the deprivation of their right of pro- 
perty since, if the Legislative Assemblies are 
dissolved, they will be denied the right to re- 
ceive salary as members of these Assemblies. 
An. injunction is sought by the plaintiffs and 
the petitioners to restrain the Union of India, 
amongst others, from giving effect to the 
Home Ministers directive. 

101. The learned Additional Solicitor- 
General has raised a preliminary objection to 
the maintainability of the suits which may first 
be disposed of. Article 181 (a) of the Con- 
stitution confers on the Supreme Court, sub- 
ject to the other provisions of the Constitu- 
tion, exclusive original jurisdiction in any dis- 
pute between the Government of India and 
one or more States, if and in so far as the dis- 
pute involves any question (whether of law 
or fact) on which the existence or extent of 
a legal right depends. It is urged by the 
Additional Solicitor-General that the dispute 
involved in the suits filed by the State Gov- 
ernments is outside the scope of Art, 181 
since the dispute is not between the Govern- 
ment of India and any State as such, but the 
dispute is between the Government of India 
on the one hand and each of the nine State 
Governments on the other. The dispute re- 
lates to the question whether the State Assem- 
blies should be dissolved and that, according 
to the counsel, does not involve any question 
on which the existence or extent of a legal 
right depends. Whether the State Assemblies 
should be dissolved or not is a matter of 
political expediency and though the Govern- 
ment for the time being in power in a State 
may be interested in the continuance of 
the Legislative Assembly for the full term, 





1977 


the State has no legal right to ensure such 
continuance. Indeed, it is urged, the State, 
apart from the State Government, is not even 
interested in the question whether a particular 
Legislative Assembly should or should not be 
dissolved because the State as a constitutional 
entity is never interested in the complexior 
of the Government. The argument, in other 
words, is that Legislative Assemblies may 
come and go but the State lives forever 
and therefore the dispute is outside the pur- 
view of Art. 181. 


102. The preliminary objection is based 
on an unpragmatic view of the functioning 
of the Constitution and has therefore to be 
rejected. Article 867 of the Constitution ap- 
plies the General Clauses Act, 1897 for the 
interpretation of the Constitution but nothing 
contained in S. 8 (58) of that Act, which de- 
fines “State” or in S. 8 (60) which defines 
“State Government” helps to determine the 
question whether suits of the present nature 
are foreign to the scope of Art. 131. The 
work-a-day definitions of “State” and “State 
Governments” contained in the General 
Clauses Act neither touch upon the problem 
of alleged dichotomy between a State and 
its government nor do they, even if applied 
literally, throw any useful light on the ques- 
tion whether a dispute regarding the dissolu- 
tion of a State Assembly can legitimately be 
propounded or defended by the State as a 
perpetual political entity. Truly, the defini- 
tions say no more than this: “State” means a 
State specified in the Ist Schedule of the 
Constitution and “State Government” means 
“The Governor”. All of the six States who 
have filed the suits in this Court are includ- 
ed in the Ist Schedule. And though there is 
a point that turns on the non-use of the ex- 
pression “State Government” in Art. 131, 
a point which I will consider presently, the 
fact remains that there is no occasion for 
applying the dictionary of the General Clauses 
Act, S. 8 (60), to the interpretation of Arti- 
cle 181. 

108. The absence of the expression “State 
Government” and the use in its place of the 
expression “State” in Art. 181, is said to fur- 
nish intrinsic evidence that for a suit to fall 
under that Article, the dispute must arise be- 
tween the Government of India and a State, 
not between the Government of India and 
the Government of a State. The intrinsic evi- 
dence, it is argued, assumes greater credi- 
bility in the context that the article does em- 
ploy the expression “Government of India” 
when what was meant was the government, as 
contradistinguished from the State. The pre- 
sence of the particular expressions in Art. 181 
does not, in my opinion, support the inference, 
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suggested on behalf of the Union of India. 
The use of the phrase “Government of India” 
in Art. 181 fa) and (b) does not mean that 
one party to the dispute has to be the Govern- 
ment of the day at the Centre. “Government 
of India” means “Union of India” because if 
there be merit in the logic that Art. 131 
does not comprehend disputes in which the 
Government of a State as contrasted with the 
State itself is interested, it must follow that 
correspondingly, the- “Government of India” 
too cannot mean the Government for the 
time being in power at the centre. The true 
construction of Art, 131 (a), true in substance 
and true pragmatically, is that a dispute must 
arise between the Union of India and a 
State. 


104. This may sound paradoxical because 
if the preliminary objection is unsustainable, 
it would be easier to say that the expres- 
sion “Government of India” means “Govern- 
‘ment in office” and the expression “State” 
means the State as a polity and not “the 
Government in Office’. But convenient in- 
terpretations are apt to blur the significance 
of issues involved for interpretations. There- 
fore, the effort has to be to accept what the 
words truly mean and to work out the Con- 
stitutional scheme as it may reasonably be 
assumed to have been conceived. 


105. The dispute between the Union of 
India and a State cannot but be a dispute 
which arises out of the differences between 
the Government in office at the Centre and 
the Government in office in the State. ‘In 
office’ means ‘in power’ but the use of the ` 
latter expression may prudently be avoided 
with the realization of what goes with power. 
But there is a further prerequisite which 
narrows down the ambit of the class of dis- 
putes which fall within Art. 181. That re- 
quirement is that the dispute must involve a 
question, whether of law or fact, on which 
the existence or extent of a legal right de- 
pends. It is this qualification which affords 
the true guide for determining whether a 
particular dispute is comprehended within 
Art. 181. Mere wrangles between govern- 
ments have no place in the scheme of that 
article. They have to be resolved elsewheie 
and by means less solemn and sacrosanct 
than a court proceeding. The purpose of 
Art. 181 is to afford a forum for the resolu- 
tion of disputes which depend for their de- 
cision on the existence or extent of a legal 
right. It is only when a legal, not a mere 
political, issue arises touching upon the exis- 
tence or extent of a legal right that Art. 131 
is attracted. 

106. It seems to me impossible to hold 
that the suits filed by the six States ‘do not 
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raise a dispute involving a question depending 
upon the existence or extent of a legal right. 
The plaintiffs, by their suits, directly and spe- 
cifically question the constitutional right and 
authority of the Union Government to issue 
a directive to the State Governments com- 
mending that the Chief Ministers should ten- 
der a certain advice to their Governors. The 
plaintiffs also question the constitutional 
right of the Union Government to dissolve 
the State Assemblies on the grounds mention. 
ed in the Home Ministers letter to the 
Chief Ministers, Thus a legal, not a political 
issue arising out of the existence and extent 
of a legal right squarely arises and the suits 
cannot be thrown out as falling outside the 
purview of Art. 181. 


107. The error of the preliminary objec- 
tion lies in the assumption that it is neces- 
sary for attracting Art. 181 that the plaintiff 
must assert a legal right in itself. That arti- 
cle contains no such restrictions and it is’ 
sufficient in order that its provisions may ap- 
ply that the plaintiff questions the legal or 
constitutional right asserted by the defendant, 
be it the Government of India or any other 
State. Such a challenge brings the suit with- 
in the terms of Art. 181 for, the question 
for the decision of the Court is not whether 
this or that particular legislative Assembly 
is entitled to continue in office but whether 
the Government of India, which asserts the 
constitutional right to dissolve the assembly 
on the grounds alleged, possesses any such 
right. 

108. I find it difficult to accept that the 
State as a polity is not entitled to raise a 
dispute of this nature. In a federation, whe- 
ther classical or quasi-classical, the States 
are vitally interested in the definition of the 
powers of the Federal Government on one 
hand and their own on the other. A dispute 
bearing upon the delineation of those powers 
is precisely the one in which the federating 
States, no less than the Federal Government 
itself, are interested. The States, therefore, 
have the locus and the interest to contest and 
seek an adjudication of the claim set up by 
the Union Government. The bond of con- 
stitutional obligation between the Government 
of India and the States sustains that locus. 


109. The expression “legal right’ which 
occurs in Art. 181 has to be understood in its 
proper perspective. In a strict sense, legal 
rights are correlative. of legal duties and are 
defined as interests which the law protects by 
imposing corresponding duties on others. But 
in a generic sense, the word “right” is used 
to mean an immunity from the legal power of 
another: immunity is exemption from the 
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power of another in the same way as liberty 
is exemption from the right of another. Immu- 
nity, in short, is no-subjection. Salmond’s 
Jurisprudence 11th Ed. PP. 276-7 R. W. 
M. Dias says in his “Jurisprudence” (1976 
Ed. pp-88-4) that the word “right” has under- 
gone successive shifts in meaning and con- 
notes four different ideas concerning the ac- 
tivity, or potential activity, of one person 
with reference to another. One of these 
four jural relationships, according to the 
learned author, is the “you cannot” relation- 
ship, which is the same thing as the right of 
immunity which “denotes freedom from the 
power of another” (p. 58). Paton’s book on 
Jurisprudence (8rd Ed. p. 256) contains a 
similar exposition of legal rights. The legal 
right of the States consists in their immunity, 
in the sense of freedom from the power of the 
Union Government. They are entitled, under 
Art. 181, to assert that right either by con- 
tending in the absolute that the Centre has 
no power to dissolve the Legislative Assemb- 
lies or with the qualification that such a 


power cannot be exercised on the ground 
stated, 
110. It is true that the State, like the 


British Monarch, never dies. A Legislative 
Assembly may be dissolved, a Council of 
Ministers may go out of power, the Presi- 
dent’s rule may be introduced or imposed, 
or an emergency may be declared which can 


conceivably affect the States’ powers in 
matters legislative and executive. The State 


survives these upheavals. But it is constitu- 
tionally unsound to say that the State as a 
political entity, has no legal interest in such 
cataclysmic events and no legal rights to as- 
sert in relation thereto. Were it so, which 
then are the legal rights which the State, as 
distinguished from its Government, can agi- 
tate under Art. 181? Whatever be the nature 
of the claim, the argument can always be put 
forward that the Government, not the State, 
is interested in making that claim. Such a 
rigid interpertation of the scope of Art. 131 
will virtually reduce it to a dead-letter and 
destory a precious safeguard against the use 
of arbitrary power. The interpretation can- 
vassed by the learned Additional Solicitor- 
General must therefore, be avoided, in so far 
as the language of the article permits it, 
which in my opinion it does. 

111. The debates of the Constituent As- 
sembly (Vol. 8, pp. 588-590) do not throw 
any light on the question in issue. 

112. The judgment of this Court in State 
of Bihar v. Union of India (1970) 2 SCR 
522: (AIR 1970 SC 1446) affords no real as- 
sistance on the question arising before us. In 
that case, the Court raised three issues in 
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the suits filed under Art. 181. The first issue 
which related to the question whether the 
suits were within the scope of Art. 131 was 
not answered by the Court because it held 
on the second issue that the suits were not 
maintainable, since a private party was im- 
pleaded thereto. The only assistance which 
may be derived from the judgment in that 
| case is that it said that the disputes under 
| Art. 181 should be “in respect of legal rights 
-and not disputes of a political character” and 
that though it was unnecessary to define the 
scope of Art. 181. “this much is certain that 
the legal right which is the subject of dis- 
pute must arise in the context of the Consti- 
tution and the Federalism it sets: up” (p. 529) 
(of SCR): (at p. 1451 of AIR). These ob- 
servations do not affect the construction 
which I have placed on Art. 18]. I have 
endeavoured to show that it is competent to 
the State Governments to bring suits of the 
present nature under that article and that by 
these suits, the State Governments are raising 
a legal, not a political, issue. Their assertion 
is that the Government of India does not 
possess the constitutional power claimed by 
it and therefore, this Court should declare 
that they are immune from the exercise of 
that power. The States assert their legal 
right of immunity which, as explained above, 
denotes freedom from the power of another. 

118. The preliminary objection raised by 
the learned Additional Solicitor-General to the 


maintainability of the suits must therefore be ' 


rejected. 


114. The writ petitioners have, however, 
no cause of action such as can sustain their 
petitions for the enforcement of fundamental 
rights under Art. 82 of the Constitution. 
They contend that the threatened dissolution 
of the Legislative Assembly of which they 
are members will inevitably deprive them of 
their right to draw the salary to which they 
are entitled as such members. That, accord- 
ing to them, is an infringement of Art. 19 
(1) (£) of the Constitution which guarantees 
to all citizens the right to acquire, hold and 
dispose of property, 

115. The grievance made ‘by the peti- 
tioners is contingent on the issuance of a 
proclamation dissolving the Assembly, which 
was not issued till the conclusion of argu- 
ments in these matters. Petitions complain- 
ing of the invasion of fundamental rights on 
hypothetical considerations are not entartain- 
ed by this Court under Art. 32. But the pro- 
clamation having since been issued, it would 
be hypertechnical to dismiss: the writ peti- 
tions on the ground that there was- no inva- 
sion of the petitioners’ rights on the date 
when the petitions were filed in this Court. 
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116. But the violation of the fundamental 
right to property complained of by the peti- 
tioners is indirect and remote, not direct or 
proximate. By the proclamation issued by 
the President under Art. 356 (1) of the Con- 
stitution, the Legislative Assemblies of. nine 
States were dissolved and what is commonly 
known as the President’s rule was imposed on 
those States. As a result, the writ petitioners 
ceased to be members of the Legislative As- 
semblies. And as a result of their ceasing 
to be such members, their right to draw 
salary, which they could only draw if they 
were members of the Assemblies, came to an 
end. Though the petitioners cannot be denied 
relief on the ground that it was not intended 
by issuing the proclamation to deprive them 
of their salary, yet the writ petitions are liable 
to be dismissed on the ground that the injury 
to the alleged fundamental right of the peti- 
tioners is too indirect and remote. 


117. Nevertheless, I would like to deal 
with the contention raised by Mr. R. K. Garg 
on behalf of the writ petitioners that the 
proclamation issued by the President under 
Art. 356 (1) of the Constitution cannot have 
any force and cannot be acted upon without 
the approval of both Houses of the Parlia- 
ment. This contention is wholly misconceiv- 
ed. Article 356 (1) empowers the President 
to issue a proclamation if, on receipt of a re- 
port from the Governor of a State or other- 
wise, he is satisfied that a situation has ari- 
sen in which the government of the State 
cannot be carried on in accordance with the 
provisions of the Constitution. Art. 356 (8) 
enjoins that every such proclamation shall 
be laid before each House of Parliament and 
shall, except where it is a proclamation revok- 
ing a previous proclamation, cease to operate 
ta the expiration of two months unless before 
the expiration of that period it has been 
approved by the resolutions of both Houses of 
Parliament. It is impossible to hold in view 
of this express provision that the proclama- 
tion can have neither force nor validity until 
it is: approved by the Parliament. The scheme 
of Art. 856 is that the proclamation issued 
under it will ramain in operation for a period 
of two months in any event. If it is approv- 
ed by resolutions of both the Houses of Par- 
liament before the expiration of two months, 
its operation is extended for the period men- 
tioned in Clause (4) of Art. 856, but whether 
or not it is so approved, the proclamation has 
an asssured life for a period of two months 
and its validity during that period cannot be 
whittled down by reading into Art. 356 a 
condition precedent in the nature of parlia- 
mentary approval which, plainly, is not to be 
found therein. The proviso to Cl. (8) of 
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Art. 356 makes this position clearer still. If 
the proclamation is issued at a time when 
the Lok Sabha is dissolved or its dissolution 
takes place during the period of two morths, 
and the Rajya Sabha, but not the Lok Sabha, 
approves of the proclamation within twa 
months, it ceases to operate at the expiration 
of thirty days from the date on which the re- 
constituted Lok Sabha first sits, If before the 
expiry of the aforesaid period of thiry days, 
the Lok Sabha too approves it, its life will be 
extended for the period mentioned in cl. (4). 
Yn other words, the prior approval of the Par- 
liament or any of its two Houses is not 
necessary to give validity to the proclamation. 
What would happen if the proclamation is 
disapproved by either or both Houses of 
Parliament within two months does not arise 
for decision in these proceedings, and though, 
it would appear as a matter of constitutiona- 
lity that the proclamation can nevertheless 
remain in operation for a period of two 
months, it is reasonable to suppose that faced 
with such disapproval, a mature political judg- 
ment would lean in favour of the revocation 
of the proclamation. Such constitutional crises 
cannot furnish a safe clue to the interpreta- 
tion of the Constitution. 

118. The contrast between the provisions 
of Arts. 856 and 128 is illuminating. Arti- 
cle 123 which empowers the President to 
promulgate ordinances provides by Cl (2) 
that every such ordinance shall cease to ope- 
rate at the expiration of six weeks from the 
reassembly of Parliament; if, however, before 
the expiry of the six week’s period, resolu- 
tions disapproving the proclamation are pass- 
ed by both houses, it ceases to operate upon 
the passing of the second of those resolu- 
tions, Thus, whereas a proclamation issued 
by the President under Art. 356 continues in 
operation for a period of two months in any 
event, an ordinance issued by the same digni- 
tary ceases to operate no sooner than the 
second of the two resolutions disapproving it 
is passed by a House of Parliament. 

119. The reason for this distribution (dis- 
tinction?) is evident from the language and 
context of the respective provisions. 
Article 356 which occurs in the Chap- 
ter called “Emergency Provisions’ is 
intended to be resorted to in that 
exceptional class of situations, which though 
have been occurring too often, where the gov- 
ernment of the State cannot be carried on in 
accordance with the provisions of the Con- 
stitution. The breakdown of the Constitu- 
tion in the affairs and administration of the 
State is the occasion for the exercise of the 
emergency provision contained in Art. 356. 
The framers of the Constitution perhaps in- 
tended that such a serious situation can be 


dealt with effectively, only if the President 
is empowered to issue a proclamation and 
that proclamation is given a minimum life 
of two months, whether the Parliament ap- 
proves it or not. On the other hand, the 
power to issue an ordinance is limited to oc- 
casions when neither of the two Houses of 
Parliament is in session. Since that power 
is correlated partly to both Houses of Par- 
liament being in recess, it was provided that 
the ordinance shall lapse on the expiry of six 
weeks from the reassembly of Parliament, 
and if it is disapproved by both the Houses 
within that period, upon the passing of the 
second of the two resolutions. 


120. Mr. Garg expressed a grave concern 
for the future of democracy, if this be the 
true interpretation of Art. 856. Thal argu- 
ment does not appeal to me because the same 
Constitution under which the people of this 
country resolved to constitute India into a 
Sovereign Democratic Republic, gave to it a 
law or laws containing empowerment to de- 
tain its citizens, to pass ordinances and to 
declare emergencies. A declaration of emer- 
gency brings in its trail a host of conse- 
quences calculated to impair both the de- 
mocratic foundation and the federal structure 
of our Constitution. The executive power of 
tHe Union then extends to giving the direc- 
tions to any State as to the manner in which 
the executive power thereof is to be exercis- 
ed; the power of Parliament to make laws 
extends to matters not enumerated in the 
Union List; the restraints of Art. 19 on the 
power of the State to make any law or to 
take any executive action are removed; and 
it is a well-known fact of recent history that 
the right to move any Court for the enforce- 
ment of fundamental rights can be suspend- 
ed. If the power to apply such drastic re- 
medies and to pass such draconian laws is a 
part of the democratic functioning of the 
Constitution, it is small wonder that not only 
does the Presidential proclamation under 
Art. 356 not require the prior approval of the 
Parliament but it has full force and effect 
for a minimum period of two months, ap- 
proval or no approval. The reason of this 
rule is that there may be situations in which 
it is imperative to act expeditiously and re- 
course to the parliamentary process may, by 
reason of the delay involved, impair rather 
than strenghthen the functioning of democracy 
The Constitution has therefore provided 
safety-valves to meet extra-ordinary situations. 
They have an imperious garb and a repressive 
content but they are designed to save, not des- 
troy, democracy. The fault, if any, is not in 
the making of the Constitution but in the 
working of it. 
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121. It is undoubtedly true that within 
this impregnable duration of two months, the 
President, acting of course on the advice of 
the Council of Ministers, may take various 
steps under cls. (a) to (c) of Art. 856 (1) 
which, though taken without the approval of 
the Parliament, may be irrevocable and can- 
not be retraced. One such step can be the 
dissolution of a State Assembly and the hold- 
ing of fresh elections thereto. But here too, 
as on the last point which I have just dis- 
cussed, the answer is that the Constitution 
expressly confers vast and varied powers on 
the President if he arrives at a certain satis- 
faction. The declaration of a financial em- 
ergency under Art. 860 (1) carries with it 
the power to issue directions for reducing the 
salaries of persons serving in connection with 
the affairs of the Union, including the Judges 
of the Supreme Court and the High Court. 
Cl. (2) of Art. 860 makes Cl. (2) of Art. 352 
applicable to proclamations of financial emer- 
gencies with the result, that anything done 
or any action taken during the period of two 
months after the issuance of the proclama- 
tion, remains inviolable for that period. That 
in fact, is the common thread which runs 
through Arts. 852, 856 and 360. The sus- 
pension of the right to move any Court for 
the enforcement of fundamental rights, the 
lifting of the prohibition of Art. 19 as against 


the making of laws and taking executive ac- 


tion, the assumption of powers under Cls. (a), 
(b) and (c) of Art. 856 have full effect while 
` the proclamations are in operation during 
the minimum period of two months. Action 
taken during those two months, if irrevocable, 
remains unremedied. 


122. There is also no substance in the 
contention that by issuing a proclamation 
under Art, 856, the President cannot assume 
the power to dissolve a State Assembly. By 
Cl. (a) of Art. 356 (1), the President may by 
proclamation assume to himself all or any of 
the functions of the Government of the State 
and “all or any of the powers vested in or 
exercisable by the Governor.” Art. 174 (2) 
(b) empowers the Governor to “dissolve the 
Legislative Assembly” from time to time. It 
seems to me incapable of any serious contro- 
versy that by reason of the provisions con- 
tained in Ark 356 (1) (a), the President can 
exercise the power vested in and exercisable 
by the Governor under Art. 174 (2) (b) to 
dissolve the Legislative Assembly of the 
State. 


128. That leaves for consideration an ar- 
gument advanced on behalf of the State Gov. 
ernments by Shri Niren De, Shri Gokhale and 
the learned Advocate of Himachal Pradesh. 
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Shri Ram Panjwani, supporting Shri Gokhale, 
cited texts to support that argument. The 
core of the argument is that the Constitutional 
power to dissolve a legislative assembly is 
being utilised by the President for an indirect 
and oblique purpose, that there is no justi- 
fication whatsoever for dissolving the nine 
State’ Assemblies and that the reasons con- 
tained in the Home Ministers letter to the 
Chief Ministers are wholly inadequate and ir- 
relevant for taking the proposed action. Seve- 
ral other alternatives, it is urged, are open to 
the Government of India to adopt for meet- 
ing the situation complained of by the Home 
Minister but instead of doing so, they have 
decided to act drastically by threatening the 
dissolution of the nine Legislative Assemblies 
in which the Congress (R) has a majority. ` 
Such naked abuse of power, which is being 
exercised for liquidating the Congress (R) 
governments which are in power in the nine 
states, must, it is stressed, be struck ‘down’ as 
unconstitutional. Mr. Gokhale even argued 
that cl. (5) of Art. 856 which was introduced 
by the 38th Amendment, giving finality to 
the satisfaction of the President and putting 
it beyond the reach of Courts, is no bar to 
striking down a mala fide exercise of power. 
An order which lacks bona fides has no exi- 
stence in the eye of law, says the counsel, 
and courts ought not to perpetuate injustice 
by refusing to interfere with such orders. 
These arguments have a familiar, though 
strange, echo but that is beside the point. 
There is no gainsaying that the various points 
of view presented by the learned counsel re- 
quire a close attention. 


124. I would like to begin with the as- 
sumption, though that is controverted by the 
Additional Solicitor-General, that the propos- 
ed proclamation is likely to be founded solely 
On the reasons contained in the Home Minis- 
ters letter. Even then, I find it hard to 
conclude that those reasons are wholly ex- 
traneous to or irrelevant for the exercise of 
the power'to issue a proclamation under 
Art, 356 of the Constitution. The sine qua 
non of the exercise of that power is the 
satisfaction of the President that a situation 
has arisen in which the government of the 
State cannot be carried on in accordance with 
the provisions of the Constitution. The re- 
asons contained in the Home Ministers letter 
may not be such as to necessarily lead to the 
conclusion that there is a break-down of con- 
stitutional machinery in the nine States. But 
the test of proof by preponderance of pro- 
babilities, leave alone the test of circumstances 
being consistent with a sole hypothesis, is 
entirely out of place in considering the con- 
stitutional validity of a Presidential proclama- 
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tion. It is for the Presiderit to judge whether 
a situation of the particular description has 
arisen necessitating the issuance of a pro- 
clamation for assumption of all or any of the 
powers mentioned in Cls. (a), (b) and (c) of 
Art. 856 (1). He is expected and ought to 
judge fairly but we cannot sit in judgment 
over his satisfaction for determining whether 
any other view of the situation is not reason- 
ably possible. So long as the reasons, if any 
are disclosed, given for the action proposed 
or taken, bear a resaonable nexus with the ex- 
ercise of the particular power, the satisfaction 
of the President must be treated as conclu- 
sive. It will then not be open to judicial 
scrutiny. If, however, the reasons given are 
wholly extraneous to the formation of the 
satisfaction, the proclamation would be open 
to the attack that it is vitiated by legal mala 
fides, 

125. Such is not the case here. The 
Home Minister’s letter shows that (i) an un- 
precedented political situation had arisen by 
the virtual rejection, in the recent Lok Sabha 
elections, of candidates belonging to the rul- 
ing party in various States; (ii) the resultant 
climate of uncertainty was such as to cause 
grave concern; (iii) the situation had created 
a sense of diffidence at different levels of ad- 
ministration: (iv) people at large did not ap- 
preciate the propriety of continuance in power 
of a party which was unmistakably rejected by 
the electorate; and (v) the climate of uncer- 
tainty, diffidence and disrespect had given 
rise to serious threats to law and order. It is 
on the basis of these reasons that the Home 
Minister concluded that a fresh appeal to 
the political sovereign was not only per- 
missible but had become obligatory. These 
grounds, cannot with any show of reason, be 
dismissed as bearing no rational nexus with 
the necessity for issuing a proclamation with 
a view to dissolving the Legislative Assem- 
blies of the nine States. 


126. Probing at any greater depth into 
the reasons given by the Home Minister is to 
enter a field from which Judges must scru- 
pulously keep away. That field is reserved 
for the Politician and the courts must avoid 
trespassing into it. That is not always an 
easy task because the line of demarcation 
that separates the functions of this Court from 
those of the Government tend to become 
blurred, when constitutional problems raise 
issues concerning the high policies of the 
executive. In the United States, de Tocque- 
ville noted as early as in 1882 that sooner or 
later every political question becomes a judi- 
cial question. Leo Pfeffer therefore thought 
that though when the Supreme Court decided 
constitutional questions it had the trappings 
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of a Court of law, “it is supreme, but it is not 
really a Court”. “This Honourable Court” by 
Leo Pfeffer, Indian Reprint 1967, p. 7. This 
is a warning well worth remembering but it 
must not deter the Courts from discharging 
their functions if they find that a constitu- 
tional power meant to be exercised for pre- 
serving democracy is being used for destroy- 
ing it. The Home Minister’s letter is clearly 
and indubitably on the safe side of the line and 
I see no justification either for questioning 
the bona fides of the case made out by him 
in the letter or for doubting the authenticity 
of the facts stated therein. As said by Jus- 
tice Harlan F. Stone in his oft-quoted dis- 
senting opinion: “Courts are not the only | 
agency of Government that must be assumed 
to have capacity to govern”. United States v. 
Butler (1985) 297 US 1, 87. 


127. I need not therefore enter into the 
question whether the Government of India 
has reasons apart from those stated in the 
Home Minister’s letter for advising the Pre- 
sident to issue the proclamation. If they 
have, so far so good. They may not choose 


- to disclose them but if they do, as they have 


done now, they cannot prevent a judicial 
scrutiny thereof for the limited purpose of 
seeing whether the reasons bear any rational 
nexus with the action proposed. I am inclin- 


.ed to the opinion that the Government cannot 


claim the credit at the people's bar for fair. 
ness in disclosing the reasons for the propos- 
ed action and at the same time deny to this 
Court the limited power of finding whether 
the reasons bear the necessary nexus or are 
wholly extraneous to the proposed action. 
The argument that “if the Minster need not 


_ give reasons, what does it matter if he gives 


bad ones” overlooks that bad reasons can des- 
tory a possible nexus and may vitiate the 
order on the ground of mala fides. The argu- 
ment, be it stated, was not made by the 
learned Additional Solicitor-General but it 
is interesting to know how it was repelled 
by Lord Denning M. R. in Padfield v, Minis- 
ter of Agriculture, Fisheries and Food, 1968 
AC 997 at p. 1006. 


128. Itis also unnecessary to consider the 
implications of clause (5) of Art. 356 which 
was introduced by the 38th Amendment, mak- 
ing the satisfaction of the President final and 
conclusive, not open to be questioned in any 
court, on any ground. I have upheld the 
validity of the proclamation on the view that 
the reasons that are cited in its support bear 
a nexus with it. 

129. A large number of decisions were 
cited on either side on the question whether 
the President’s satisfaction on such issues is 
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justiciable. The learned Additional Solicitor- 
(General relied upon the decisions of this 
Court, the Federal Court, the Privy Council 
and of various High Courts to show that 
apart from clause (5) of Art. 856, the Pre- 
sident’s satisfaction is conclusive and the 
Courts have no power to go behind it. These 
decisions have been discussed fully in his 
judgment by my Lord the Chief Justice. In 
the view I have taken, I prefer to express no 
opinion on this question except to state that 
though the question is treated as “well- 
settled”, the Privy Council in Stenhen Kalong 
Ningka v. Government of Malaysia 1970 AC 
879 at p. 892 said: 


“Whether a proclamation under statutory 
powers by the Supreme Head of the Federa- 
tion can be challenged before the courts on 
some or any grounds is a constitutional ques- 
tion of far reaching importance which, on the 
present state of the authorities, remains un- 
settled and debatable.” 
it would appear that in this branch of con- 
stitutional law, which cannot be entirely 
divorced from considerations of political poli- 
cies, only one proposition may be said to be 
well settled: “No question in this branch of 
law is well settled”. The ‘political question’ 
is an open sesame expression that can become 
a password for gaining or preventing admis- 
sion into forbidden fields. And it is an ac- 
cepted fact of constitutional interpretation 
that the content of justiciability changes ac- 
cording to how the judge’s value preferences 
respond to the multi-dimensional problems of 
the day. An awareness of history is an in- 
tegral part of those preferences. In the last 
analysis, the people for whom the Constitu- 
tion is meant, should not turn their faces away 
from it in disillusionment for fear that justice 
is a will-o’-the-wisp. 

180. These then are my reasons in sup- 
port of the unanimous order which the 
Court passed on April, +29, 1977. 


BHAGWATI, J. (on behalf of A. C. 
GUPTA, J.):— 131. Two main ques- 
tions arise for consideration in these 
suits and writ petitions. One is whether 
the suits are maintainable under Art. 131 


end the writ petitions under Art. 32 of - 


the Constitution, and the other is as to 
what is the scope and ambit of the power 
of the President under Art. 356, Cl. (1) 
and whether and if so, in what circum- 
stances, can the Court interfere with the 
exercise of this power by the President. 
The facts giving rise to these suits and 
writ petitions have been set out in detail 
in the judgment prepared by the learned 
Chief Justice and it would be futile exer- 


cise on our part to reiterate them. Hence 
we proceed straight to consider the ques- 
tions that arise for determination. These 


- questions are of great constitutional signi- 


ficance, 


132. We will first examine the question 
of maintainability of the suits and the 
writ petitions. The writ petitions have 
been filed by ‘three legislators from the 
State of Punjab seeking enforcement of 
the fundamental right to property gua- 
ranteed to them under Arts. 19 (1) (£) and 
31. They complain that if the Legislative 
Assembly of the State of Punjab js dis- 
solved by the President acting under Arti- 
cle 356, C1, (1), as threatened by the Gov- 
ernment of India, they would be deprived 
of their right to receive salary as mem- 
bers of the Legislative Assembly and the 
right to receive salary being property, 
there would be unconstitutional infrac- 
tion of their right to property under Arti- 
cles 19 (1) (f) and 31 and hence they are 
entitled to move this Court under Art. 32 
for preventing such threatened infraction. 
This contention is clearly unsustainable. 
Of course, there can be no doubt, and in- 
deed it must be said in fairness to the 


‘learned Additional Solicitor General who 


argued the case with great ability, that he 
did not contend to the contrary, that if 
there is a threatened violation of a funda- 
mental right, the person concerned is en- 
titled to approach this Court under Art. 32 
and claim relief by way of injunction as 
in a quia timet action. But the difficulty 
here in the way of the petitioners is that 
itis not possible to say that by the threat- 
ened dissolution of the Legislative As- 
sembly, any fundamental right of the 
petitioners would be infringed. It is only 
where there is direct invasion of a funda- 
mental right or imminent danger of such 
invasion that a petitioner can seek relief 
under Art. 32. The impact on the funda- 
mental right must be direct and imme- 
diate and not indirect or remote. Merely 
because, by the dissolution of the Legis- 
lative Assembly, the petitioners would 
cease to be members and that would inci- 
dentally result in their losing their salary, 
it cannot be said that the dissolution 
would infringe their right to property. 
That would be the indirect effect of the 
dissolution but that is not sufficient to 
constitute infraction of the fundamental 
Yight to property. If the argument of the 
petitioners were correct, even a civil ser- 
vant dismissed in violation of a legal or 
constitutional provision by the Govern- 
ment of India or a State Government or 
even an authority falling within the de- 
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finition of ‘State’ in Art. 12 would be en- 
titled to complain that by reason of the 
dismissal, he has been deprived of his 
Tight to salary and hence it is competent 
to him to approach this Court under Arti- 
cle 32 challenging his dismissal as invalid 
on ground of violation of Arts. 19 (1) $ 
and 31. This surely could never have 
been intended by the constitution-makers. 
The direct impact of the dissolution of the 
Legislative Assembly would be that the 
petitioners would cease to be members and 
obviously no one has a fundamental right 
to continue as a member of a legislative 
assembly. It is true that if the petitioners 
cease to be the members of the Legislative 
Assembly, they would lose their right to 
receive salary, but that would be the re- 
sult of their ceasing to be the members 
of the Legislative Assembly and not the 
direct consequences of the dissolution of 
the Legislative Assembly. We are, there- 
fore, of the view that the threatened dis- 
solution of the Legislative Assembly does 
not involve any infraction of the funda- 
mental right guaranteed to the petitioners 
under Arts. 19 (1) (f) and 31, and since no 
other fundamental right has been relied 
upon by the petitioners, it must be held 
that they are not entitled to maintain the 
writ petitions under Art. 32. 

133. That takes us to the question of 
maintainability of the suits. There are 
six suits before us filed by the States of 
Rajasthan, Madhya Pradesh, Punjab, 
Bihar, Himachal Pradesh and Orissa. Each 
of these suits has been filed under Art. 131 
of the Constitution. This Article confers 
original jurisdiction on the Supreme 
Court, to the exclusion of all other courts, 
in respect of certain categories of suits 
and is in the following terms: 

“131. Subject to the provisions of this 
Constitution, the Supreme Court shall, to 
the exclusion of any other court, have 
original jurisdiction in any dispute— 

(a) between the Government of India 
and one or more States; or 

(b) between the Government of India 
and any State or States on one side and 
one or more other States on the other; or 

(c) between two or more States, 
if and in so far as the dispute involves 
any question (whether of law or fact) on 
which the existence or extent of a legal 
right depends: 

Provided that the said jurisdiction shall 
not extend to a dispute arising uut of any 
treaty, agreement, covenant, engagement, 
sanad or other similar instrument which, 
having been entered into or executed be- 
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fore the commencement of the Constitu- 
tion, continues in operation after such 
commencement, or which provides that 
the said jurisdiction shall not extend to 
such a dispute.” 

There are two limitations in regard to the 
nature of the suit which can be enter- 
tained by the Supreme Court under this 
Article. One is in regard to parties and 
the other is in regard to the subject- 
matter. The Article provides in so many 
terms in Cls. (a), (b) and (c) that the dis- 
pute must be between the Government of 
India and one or more States, or between 
the Government of India and any other 
State or States on one side and one or 
more other States on the other, or be- 
tween two or more States. It does not 
contemplate any private party being 
arrayed as a disputant on one side or the 
other. The parties to the dispute must 
fall within one or the other category 
specified in Cis. (a), (b) and (c). That was 
established by a decision of this Court in 
State of Bihar v. Union of India, (1970) 2 
SCR 522: (AIR 1970 SC 1446) where this 
Court pointed out: 

“a «+ «a dispute which falls within 
the ambit of “Art, 131 can only be deter- 
mined in the forum mentioned therein, 
namely, the Supreme Court of India, 
provided there has not been impleaded in 
any said dispute any private party, be it 
a citizen or a firm or a corporation along 
with a State either jointly or in the 
alternative. A dispute in which such a 
private party is involved must be brought 
before a court, other than this court, hav- 
ing jurisdiction over the matter.” 

This is the limitation as to parties. ‘The 
other limitation as to subject-matter flows 
from the words “if and in so far as the 
dispute involves any question (whether of 
law or fact) on which the existence or 
extent of a legal right depends.” These 
words clearly indicate that the dispute 
must be one relating to a legal right and 
not a dispute on the political plane not 
based on a legal right, for instance, to 
take an example given by Mr. Seervai in 
his well-known work on ‘Constitutional 
Law of India’ at p. 1385: “a claim that a 
State project should be included in the 
Five Year Plan.” The dispute must, 
therefore, involve assertion or vindication 
of a legal right of the Government of 
India or a State. It is not necessary that 
the right must be a constitutional right. 
All that is necessary is that it must be a 
legal right. It is true that in the State of 
Bihar v. Union of India (supra) this Court, 
while discussing the scope of the dispute 
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which may be determined by the Supreme 
Court under Art. 131, happened to make 
an observation that “this much is certain 
that the legal right which is the subject 
of dispute must arise in the context of 
the Constitution and the federalism it sets 
up.” But this observation, in so far as it 
suggests that the legal right must be one 
which arises under the Constitution, goes 
much further than what the language of 
Art. 131 warrants. The Article speaks 
only of ‘legal right’ and does not qualify 
it by any other words. It may be noted 
that the provision in the corresponding 
S. 204 of the Government of India Act, 
1935 was significantly different. It con- 
tained a proviso that the dispute must 
inter alia concern the interpretation of 
the Government of India Act, 1935 “or of 
an order in Council made thereunder or 
the extent of the legislative or executive 
authority vested in the Federation by 
virtue of the Instrument of Accession of 
that State.” This provision has been de- 
liberately and designedly omitted in Arti- 
cle 13r and now any legal right can be 
enforced by a suit in the Supreme Court 
provided the parties fill the character 
specified in Cls. (a), (b) and (c). The 
question which therefore requires to be 
considered in determining the maintain- 
ability of the suits is whether any legal 
right of the States is sought to be vindi- 


cated in the suits. We shall presently 
consider this question, but before we do 
so, we must point out one other error in 
which, with the greatest respect, the 
learned Judgs who decided the case of 
State of Bihar v. Union of India (Supra) 
seem to have fallen. They held that in a 
suit under Art. 131 the only order which 
the Supreme Court could make was a de- 
claration adjudicating on the legal right 
claimed in the suit and once such a de- 
claration was given, the function of the 
Supreme Court under Art. 131 was at an 
end. If this conclusion were correct, then 
obviously the present suits seeking per- 
manent injunction restraining the Gov- 
ernment of India from issuing a procla- 
mation under Art. 356, Cl. (1) could not 
lie and equally no interim injunction 
could be granted by this Court, but the 
learned Additional Solicitor General with 
his usual candour and fairness, conceded 
that he was not in a position to support 
this view. This view seems to be errone~ 
ous and for two very good reasons. In 
the first place, it overlooks the fact that 
whereas sub-s. (2) of S. 204 of the Gov- 
ernment of India Act, 1935 provided that 
the Federal Court, in exercise of its origi- 


nal jurisdiction, shall not pronounce any 
judgment, other than a declaratory judg- 
ment, no such provision limiting the 
power of the Supreme Court in regard to 
the relief to be granted is to be found in 
Art. 131. The power of the Supreme 
Court to grant relief in a suit under Arti- 
cle 131 is not restricted only to ‘declara- 
tory judgment’. Secondly, as pointed out 
by Mr. Seervai in his book at p. 1385, 
“when a court is given exclusive jurisdic- 
tion in respect of a dispute between the 
parties, it is reasonable to hold that the 
court has power to resolve the whole dis- 
pute”, unless its power is limited by ex- 
press words or by necessary implication. 
There is no such limitation in Art. 131 
and hence it is not correct to say that the} 
Supreme Court can only give a declara- 
tory judgment in a suit under Art. 131. 
The Supreme Court would have power to 
give whatever reliefs are necessary for 
enforcement of the legal right claimed in 
the suit if such legal right is established, 


134. Turning now to the question whe- 
ther the present suits seek to enforce any 
legal right of the State, it is necessary to 
have a look at a few provisions of the 
Constitution. Save for the purpose of 
Part III ‘State’ is not defined in the Con- 
stitution, but by reason of Art. 367, Cl. (1), 
it must be given the same meaning which 
it has under the General Clauses Act, 1897. 
Section 3, Cl. (56) of the General Clauses 
Act, 1897 defines. ‘State’, inter alia, to 
mean “a State specified in the first Sche- 
dule to the Constitution”. The States of 
Rajasthan, Madhya Pradesh, Punjab, 
Bihar, Himachal Pradesh and Orissa are 
States specified in the first Schedule and 
hence they are States within the meaning 
of the Constitution. Article 1, Cl. (1) de- 
clares that India, that is Bharat, shall be a 
Union of States and a State is consequent- 
ly a constituent part of the Union of India. 
Part VI of the Constitution contains pro- 
visions regarding the States. Article 153 
says that there shall be a Governor for 
each State and under Art. 154 the execu- 
tive power of the State is vested in the 
Governor and has to be exercised by him 
either directly or through officers sub- 
ordinate to him in accordance with the 
Constitution. Article 163 provides for a 
Council of Ministers with a Chief Minis- 
ter at the head to aid and advice the Gov- 
ernor in the exercise of his functions ex- 
cept in respect of a limited area where 
he is by or under the Constitution re- 
quired to exercise his functions or any of 
them in his discretion, There is no ex- 
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press provision in the Constitution re- 
quiring the Governor to act in accordance 
with the advice of the Council of Minis- 
ters as there is in the newly amended 
Art, 74, Cl. (1) in regard to the President, 
but it is now well settled as a result of 
the decision of this Court in Shamsher 
Singh v. State of Punjab, (1975) 1 SCR 
814: (AIR 1974 SC 2192) that except in 
the narrow minimal area covered by Arti- 
cles 163 (2), 371-A (1) (b) and (d), 371-A 
(2) (b) and (£f) and sixth Schedule, Para. 9 
(2), the Governor also is bound to act ac- 
cording to the advice of the Council of 
Ministers, This is broadly the scheme of 
the provisions in regard to the exercise 
of the executive power of the States. The 
legislative power of the State is exercis- 
able by the Legislature under Art. 168 and 
_ according to that Article, the Legislature 
of the State is to consist of the Governor 
and the Legislative Assembly, together 
with the Legislative Council in some cf 
the States. Article 172 provides that 
every Legislative Assembly of a State, un- 
less sooner dissolved, shall continue for 
six years from the date appointed for its 
first meeting. Originally the term was 
five years, but it was extended to six 
years by the forty-second Constitution 
Amendment Act. Article 213 deals with 
a Situation where the Legislature is not 
in session and provides that in such a case 
the Governor may legislate by promulgat- 
ing ordinances when he is satisfied that 
circumstances exist which render it neces- 
sary for him to take immediate action. It 
will thus be seen that under the provisions 
of the Constitution the executive power 
of the State is exercisable by the Gover- 
nor aided and advised by a Council of 
Ministers and the legislative power. by 
the Legislature of the State and in an 
emergent situation when the Legislature 
is not in session, by the Governor. 


135. Now, in order to determine whose 
legal right would be violated by the 
threatened action under Art. 356, Cl. (1), 
we must proceed on the assumption that 
such action, when taken, would be con- 
stitutionally invalid, because if it were 
valid, there would be no cause for com- 
plaint. The question is: who would have 
cause of action if unconstitutional action 
were taken under Art. 356, Cl. (1)? If 
the executive power of the State vested 
in the Governor were taken away by the 
President or the legislative power of the 
State were exercisable not by the Legis- 
lature of the State or the Governor, but 
by or under the authority of Parliament 
or the Legislature of the State were dis- 
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solved — all these being actions which 
can be taken under Art. 356, Cl. (1) — 
who would be aggrieved? Can the State 
say that its legal right is infringed? We 
believe it can. Is it not the right of the 
State under the Constitution that its ex- 
ecutive power shall be exercisable by the 
Governor except when any functions of 
the State Government or any powers of 
the Governor are assumed by the Presi- 
dent by valid exercise of power under 
Art. 356, Cl. (1)? Is it not competent to 
the State to insist that it shall continue 
to have its legislature for making its 
laws, until its term expires or it is valid- 
ly dissolved? It ig not a constitutional 
right of the State that its laws shall be 
made by its legislature, unless the Presi- 
dent declares, in exercise of the power 
under Art 356, Cl. (1), that the powers of 
the legislature of the State shall be exer- 
cisable by or under the authority of 
Parliament? These rights of the State 
under the Constitution would certainly be 
affected by invalid exercise of power 
under Art. 356, Cl. (1). 


136. The learned Additional Solicitor 
General on behalf of the Government of 
India contended that the expression ‘State’ 
in Art. 131 is not synonymous with ‘State 
Government’? and there is intrinsic evi- 
dence in the Article that the two are dis- 
tinct. When the functions of the State 
Government are wnconstitutionally assum- 
ed by the President, it is the State Gov- 
ernment which would be aggrieved and 
not the State. There is no legal right in 
a State to be governed by a particular 
Council of Ministers. So also when a Le- 
pislative Assembly is dissolved, it is the 
individual right of the members which 
may be affected and not the right of the 
State. Dissolution of a Legislative As- 
sembly is not tentamount to dissolution 
of the State, so as to give rise to a cause 
of action in the State. The learned Ad- 
ditional Solicitor General fairly conceded 
that if the office of the Governor or the 
Legislative Assembly of the State were to 
be abolished altogether, it might affect a 
legal right of the State, because the State 
is entitled to have a Governor and a Le- 
gislative Assembly under the Constitution, 
but his argument was that mere assump- 
tion of the powers of the State Govern- 
ment or taking away the power to make 
laws for the State from the Legislature 
and making it exercisable by or under the 
authority of Parliament or dissolution of 


the Legislative Assembly would not affect 
any legal right of the State. This conten- 
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tion is not well founded and cannot be 
sustained. 


136-A. It is true that there is a dis- 
tinction between ‘State’ and ‘State Gov- 
ernment’? and this distinction is also evi- 
dent from the language of Art. 131 and, 
therefore, what has to be seen for the 
purpose of determining the applicabjlity 
of that Article is whether any legal right 
of the State, as distinct from the State 
Government, is infringed. Now, un- 
doubtedly, a State has no legal right to 
insist that it shall have a particular Coun- 
cil of Ministers or particular persons as 
members of the Legislative Assembly. 
But a State has certainly a right under 
the Constitution to say that its executive 
and legislative powers shall be exercis- 
able in the manner provided in the Con- 
stitution. If a legal right of a State can 
be said to have been infringed when its 
Legislative Assembly is abolished, it is 
difficult to see how any other con- 
clusion can follow when the Legis- 
lative Assembly is not abolished but 
suspended or dissolved. In the former 
case, the State is unconstitutionally de- 
prived of its legislative organ and its le- 
gislative power is given over to another 
authority: in the latter, the constitu- 
tionally appointed organ remains but it is 
made ineffectual for a period during which 
the legislative power is unconstitutional- 
ly vested in another authority. We fail 
to see any difference in the two situations 
so far as the State is concerned. The 
position is the same whether the constitu- 
tionally appointed organ for exercise of 
legislative power is amputated or paralys« 
ed. If one affects the legal right of the 
State, equally the other does. It may be 
that if a Legislative Assembly is suspend- 
ed or dissolved and the legislative power 
of the State becomes exercisable by or 
under the authority of Parliament by 
reason of Presidential action under Arti- 
cle 356, Cl. (1), the individual rights of 
the members of the Législative Assembly 
may be affected, but that does not mean 
that the legal right of the State would 
also not thereby be infringed. Unconsti~ 
tutional exercise of power by the Presi~ 
dent under Art. 356, Cl. (1) may injuri- 
ously affect rights of several persons. It 
may infringe not only the individual 
rights of the members of the Legislative 
Assembly, but also the constitutional 
lright of the State to insist that the federal 
‘basis of the political structure set up by 
the Constitution shall not be violated by 
an unconstitutional assault under Art. 356, 
Cl. (1). We are, therefore, of the view 
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that the present suits seek to enforce a 
legal right of the States arising under the 
Constitution and the suits cannot be 
thrown out in limine as being outside the 
scope and ambit of Art. 131. We must 
proceed to consider the suits on merits. 


137. The important and serious ques- 
tion which arises for consideration on 
merits is as to what is the scope and 
ambit of the power under Art. 356, Cl. (1). 
Can the President in exercise of this 
power dissolve a State Legislature, and 
if so, are there any limitations on this 
power? To answer this question, it is 
necessary to examine the scheme and 
language of different clauses of Art. 356 
and the object and purpose for which it 
has been enacted. Article 356 occurs in 
Part XVIII which contains a fasciculus of 
articles from Arts. 352 to 360 dealing with 
emergency provisions. One of us (Bhag- 
wati, J.) has occasion to point out in Addl. 
District Magistrate, Jabalpur v. S. Shukla, 
(AIR 1976 SC 1207) that there are three 
types of emergency which may cause 
crisis in the life of a nation. The first is 
where the security of the country is 
threatened by war or external aggression : 
the second arises on account of threat or 
presence of internal disturbance calculated 
to disrupt the life of the country and 
jeopardize the existence of constitutional 
Government and the third is occasioned 
when there is break down or potential 
break down of the economy threatening 
the financial stability or credit of the 
country. The first two types of emer- 
gency are dealt with in Art. 352, while 
the third type is dealt with in Art. 360. 
Article 352, Cl. (1) provides that if the 
President is satisfied that a prave emer- 
gency exists whereby the security of India 
or of any part of its territory is threaten- 
ed, whether by war or external aggres- 
sion or internal disturbance, he may, by 
proclamation, make a declaration to that 
effect and Cl. (2) of that Article requires 
that such Proclamation shall be laid be- 
fore each House of Parliament and 


tit shall cease to operate at the expira- 
tion of two months unless before the 
expiration of that period it has been ap- 
proved by the resolutions of both Houses 
of Parliament.” 


The constitutional implications of a de- 
claration of emergency under Art. 352, 
Cl. (1) are vast and they are provided in 
Arts, 250, 353, 354, 358 and 359, The 
emergency being an exceptional situation, 
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arising out of a national crisis, certain 
wide and sweeping powers have been 


conferred on the Central Government and 
Parliament with a view to combat the 
situation and restore normal conditions. 
One such power is that given by Art. 250 
which provides that while a Proclamation 
of Emergency is in operation, Parliament 
shall have the power to make laws for the 
whole or any part of the territory of India 
with respect to any of the matters enu- 
merated in the State List. The effect of 
this provision is that the federal struc- 
ture based on separation of powers is put 
out of action for the time being. Another 
power of a similar kind is that conferred 
by Art. 353 which says that during the 
time that Proclamation of Emergency is 
in force, the executive power of the Union 
shall extend to the giving of direction to 
any State as to the manner in which the 
executive power thereof is to be exer- 
cised. This provision also derogates from 
the federal principle which forms the 
basis of the Constitution. This departure 
from the constitutional principle of fede- 
Talism is permitted by the Constitution 
because of the extraordinary situation 
arising out of threat to the continued 
existence of constitutional democratic 
Government. Then we come to Art. 355 
which enjoins a duty on the Union to pro- 
tect every State against external aggres- 
sion and internal disturbance and to 
ensure that the Government of every 
State is carried on in accordance with the 
provisions of the Constitution. Article 356 
contains provisions for dealing with an- 
other kind of emergent situation arising 
from failure of constitutional machinery 
in the States and, so far as material, reads 
as follows: 

“356. (1) If the President on receipt of a 
report from the Governor of a State or 
otherwise, is satisfied that a situation has 
arisen in which the Government of the 
State cannot be carried on in accordance 
with the provisions of this Constitution, 
the President may by Proclamation— 

(a) assume to himself all or any of the 
functions of the Government of the State 
and all or any of the powers vested in 
or exercisable by the Governor or any 
body or authority in the State other than 
the Legislature of the State; 

(b) declare that the powers of the Le- 
gislature of the State shall be exercisable 
by or under the authority of Parliament; 

(c) make such incidental and conse- 
quential provisions as appear to the Presi- 
dent to be necessary or desirable for 
giving effect to the objects of the Pro- 
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clamation, including provisions for sus- 
pending in whole or in part the operation 
of any provisions of this Constitution re- 
lating to any body or authority in the 
State: 

Provided that nothing in this clause 
shall authorise the President to assume to 
himself any of the powers vested in or 
exercisable by a High Court, or to sus- 
pend in whole or in part the operation of 
any provision of this Constitution relating 
to High Courts. 

(2) Any such Proclamation may be re- 
voked or varied by a subsequent Procla- 
mation. 


(3) Every Proclamation under this arti- 
cle shall be laid before each House of 
Parliament and shall, except where it is 
a Proclamation revoking a previous Pro- 
clamation, cease to operate at the expira- 
tion of two months unless before the 
expiration of that period it has been ap- 
proved by resolutions of both Houses of 
Parliament : 

x x x x x 

(5) Notwithstanding anything in this 
Constitution, the satisfaction of the Prrsi- 
dent mentioned in Cl. (1) shall be final 
and conclusive and shall not be question- 
ed in any court on any ground.” 

Since some reliance was placed on behalf 
of the petitioners in the writ petitions on 
Art, 357, Cl. (1), we shall reproduce the 


relevant part of that clause in these 
terms: 
"357. (1) Where by a Proclamation 


issued under Cl. (1) of Art. 356, it has 
been declared that the powers of the Le- 
gislature of the State shall be exercisable 
by or under the authority of Parliament, 
it shall be competent— 
x x x x x 
(c) for the President to authorise when 
the House of the People is not in session 
expenditure from the Consolidated Fund 
of the State pending the sanction of such 
expenditure by Parliament.” 
Now it is obvious on a plain natural con- 
struction of the language of Art. 356, 
Ci. (1) that the President can take action 
under this clause only if, on receipt of a 
report made by the Governor of a State 
or otherwise he is satisfied that a situa- 
tion has arisen in which the Government 
of the State cannot be carried on in ac- 
cordance with the provisions of the Con- 
stitution. The satisfaction of the Presi- 
dent that “a situation has arisen in which 
the Government of a State cannot be 
carried on in accordance with the provi- 
sions of” the Constitution is a condition 
precedent which must be fulfilled before 
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the President can take action under Arti- 
cle 356, Cl. (1). When this condition pre- 
cedent is satisfied, the President may take 
action under Art. 356, Cl. (1) and exer- 
cise all or any of the powers specified in 
sub-cls. (a), (b) and (c) of that clause. 
The exercise of these powers plainly and 
unmistakably strikes at the root of the 
federal principles because it vests the ex- 
ecutive power ofthe State which, in the 
federal structure set up by the Constitu- 
tion, is exercisable by the Governor with 
the aid and advice of his Council of Minis- 
ters, in the President and takes away the 
powers of the Legislature of the State 
and they become exercisable by or under 
the authority of Parliament. The ad- 
ministration of the State is for all pur- 
poses taken over by the President which 
means in effect and substance the Central 
Government since by reason of Art. 74, 
Cl. (1) and even otherwise the President 
is bound by the advice of his Council of 
Ministers and the legislative power of the 
State is also transferred to the Parliament. 
The President can also dissolve the Le- 
gislative Assembly of the State, because 
when he assumes to himself all the powers 
of the Governor under Art. 356, Cl. (1), 
sub-cl. (a) one of the powers assumed by 
him would be the power to dissolve the 
Legislative Assembly under Art. 174 (2) 
(b). It will thus be seen that Art. 356, 
Cl. (1) authorises serious inroad into the 
principle of federalism enacted in the 
Constitution and that is permitted be- 
cause, in the subjective satisfaction of the 
President, a situation has arisen in which 
the Government of the State cannot be 
carried on jn accordance with the provi- 
sions of the Constitution. It is the duty of 
the Union under Art. 355 to ensure that the 
Government of the State is carried on in 
accordance with the provisions of the Con- 
stitution, and, therefore, when the Presi- 
dent finds that a situation has arisen in 
which the Government of the State can- 
not be carried on, he can act under Arti- 
cle 356, Cl. (1); indeed it would be his 
constitutional obligation to do so and put 
the federal mechanism out of action so 
far as that State is concerned. This is in- 
deed a very drastic power which, if mis- 
used or abused, can destroy the Constitu- 
tional equilibrium between the Union and 
the States and its potential for harm was 
recognised even by the Constitution- 
makers, Dr. Ambedkar pointed out in his 
speech while winding up the debate on 
this Article: 

“I may say that I do not altogether 
deny that there is a possibility of these 
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articles being abused or employed for 
political purposes. But the objection ap- 
plies to every part of the Constitution 
which gives power to the Centre to over- 
ride the Provinces. In fact I share the 
sentiments expressed by my honourable 
friend Mr. Gupta yesterday that the pro- 
per thing we ought to expect is that 
such Articles will never be called into 
operation and that they would remain 
a dead letter. If at all they are brought 
into operation, I hope the President 
who is endowed with these powers, 
will take proper precautions before actu- 
ally suspending the administration of the 
provinces,” 


But despite the lurking danger in this 
article, the Constitution-makers thought 
that there was no alternative in case of 
breakdown of constitutional machinery 
in the States and hence they adopted this 
article, even though it was analogous to 
the hated S. 93 which disfigured the Gov- 
ernment of India Act, 1985 symbolising 
British dominance over nationalist as- 
pirations. The Constitution-makers, con- 
scious as they were of the serious 
consequences flowing from the exercise 
of this power, limited it by hedging its 
exercise with the condition that the Pre- 
sident should be satisfied that the Gov- 
ernment of the State cannot be carried 
on in accordance with the provisions of . 
the Constitution. 


138. Now, when on the satisfaction of 
the condition limiting the exercise of 
the power. a proclamation is issued by 
the President under Art. 356, Cl. (1), it 
can be revoked or varied at any time by 
a subsequent proclamation under Cl, (2) 


of Art. 356, Clause (3) of Art. 356, Jike 
Cl. (2) of Art. 352, requires that every 
proclamation issued under Art. 356, 


Cl. (1) shall be laid before each House 
of Parliament and it shall cease to ope- 
rate at the expiration of two menths 
unless before the expiration of that 
period, it has been approved by resolu- 
tion of both Houses of Parliament. The 
learned counsel appearing on behalf of 
the petitioners in the writ petitions con- 
tended that it is clear from the provision 
enacted in Art. 356, Cl. (3) that the exer- 
cise of power by the President under 
Cl. (1) is subject to the control of both 
Houses of Parliament. The Proclamation 
issued by the President under Art. 356, 
Cl. (1) would cease to be in force at the 
expiration of two months unless it is 
approved by both Houses of Parliament. 
and, therefore, no irretrievable action 
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` such as dissolution of the Legislative As- 
sembly of the State can be taken by the 
President before the approval of the both 
Houses of Parliament is given to the 
Proclamation. Otherwise the Parliamen- 
tary control would be defeated and it 
would be possible for the Central Gov- 
ernment to present a fait accompli to the 
two Houses of Parliament and neither 
House would be able to remedy the mis- 
chief done, even if it disapproved the 
Proclamation. Moreover, either House 
of Parliament may disapprove the Pro- 
clamation even before the expiry of two 
months and where that happens, the 
President would be bound to revoke the 
Proclamation immediately, because the 
proclamation cannot continue in defiance 
of the will of either House of Parliament 
“without destroying the collective res- 
ponsibility of the Council of Ministers 
to the House”. It was also urged that 
during the period of two months. no 
power can be exercised in virtue of the 
Proclamation which would bring about 
a final and irrevocable consequence, if 
the President has reason to believe that 
either House of Parliament may not ap- 
prove it, or also the control of both 
Houses of Parliament would be com- 
pletely set at naught and the executive 
would be able to take irreversible action 
like dissolution of the Legislative Assem- 
‘bly bypassing both Houses of Parlia- 
ment and ignoring their wishes altoge- 
ther. That would be plainly contrary to 
the basie principles of democratic Gov- 
ernment. Reliance was also placed on 
Art, 357, Cl. (1). sub-cl. (c) and it was 
pointed out that where by a Proclamation 
issued under Cl. (1) it has been declared 
that the powers of the Legislature of the 
State shall be exercisable by or under 
the authority of Parliament, no expendi- 
ture out of the Consolidated Fund of the 
State can be incurred without appro- 
priation made by Parliament, but when 
the House of the People is not in session, 
the President can incur such expenditure 
pending sanction by Parliament. This 
means that if the House of the People is 
in session at the time of issue of the Pro- 
clamation or as soon as it assembles after 
the issue of the Proclamation, the Presi- 
dent would immediately have to go to 
Parliament for sanction of expenditure 
and if Parliament does not sanction, the 
expenditure would be unauthorised and 
the President would not be able to exer- 
cise his functions, There is thus effec- 
tive Parliamentary control over the Pre- 
sident, that is, the Central Government, 


through the purse and hence during 
the period of two months, the President 
cannot take any action involving expen- 
diture out of the Consolidation Fund of 
the State unless he is assured that such 
expenditure would be sanctioned by Par- 
liament. The suggestion was that since 
the ruling party at the Centre has no 
majority in the Rajya Sabha, the Presi- 
dent cannot issue a Proclamation autho- 
rising him to discharge functions involv- 
ing expenditure out of the Consolidated 
Fund of the State. These arguments urg- 
ed on behalf of the petitioners raise a 


-question of construction of Cls. (1), (3) 


of Art. 356. 


139. Now, if we look at the language 
of Cls. (1) to (3) of Art. 356 it is clear 
that once a Proclamation is validly issu- 
ed by the President under Cl. (1), it has 
immediate force and effect and its effi- 
eacy is not made dependent on the ap- 
proval of both Houses of Parliament. 
There is no provision in any clause of 
Art. 356 or in any other Article of the 
Constitution that the President shall 
have no power to issue a Proclamation 
under Cl. (1) when either or both Houses 
of Parliament are in sessions. The only 
limitation on the exercise of the power 
of the President to issue a proclamation 
is that he should be satisfied that the 
Government of the State cannot be carri- 
ed on in accordance with the provisions 
of the Constitution. Where the President 
is so satisfied, and, as pointed out above, 
the President means the Central Govern- 
ment, he can issue a proclamation even 
when either or both Houses of Parlia- 
ment are in session. The President is 
given this power because immediate ac- 
tion may have to be taken when an ex- 
ceptional situation has arisen on account 
of break down of constitutional machi- 
nery in the State. It is an emergency 
power and it has necessarily to be vested 
in the Central Government because quick 
and immediate action may be necessary 
to avert or combat constitutional break- 
down in the State and moreover a consti- 
tutional obligation is laid on the Union 
to ensure that the Government of every 
State is carried on in accordance with 
the provisions of the Constitution. Any 
delay in taking action may in conceiv- 
able cases frustrate the very object and 
purpose of conferment of this power on 
the President. Promptness may be the 
essence of effectiveness in such cases and 
public interest may suffer on account of 


tardiness in action. Hence the power con- 
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ferred on the President under Art. 356, 
Cl. (1) is not limited by the Constitution 
that it cannot be exercised when either 
or both Houses of Parliament are in ses- 
sion. Then again, Cl. (3) of Art, 356 pro- 
vides that a proclamation issued under 
Cl. (1) shall cease to operate at the ex- 
piration of two months, unless before 
the expiration of that period it has been 
approved by resolutions of both Houses 
of Parliament. This means that it shall 
continue to operate for a period of two 
months, unless sooner revoked, It is only 
for the purpose of its extension beyond 
two months that the approval of both 
Houses of Parliament is required by 
CL (3) of Art. 356. If no such approval is 
forthcoming, the proclamation cannot 
continue after the expiration of two 
months, but until then it certainly con- 
tinues and has full force and effect. It 
may be noted that Cl. (3) of Art. 354 
does not say that the proclamation shall 
be operative only on approval by both 
Houses of Parliament, nor does it pro- 
vide that it shall cease to operate 
even before the expiry of two months, 
if disapproved by either House of Par- 
liament. It is interesting to compare the 
language of Cl. (3) of Art. 356 with that 
of Art. 123, CL (2) in this connection. 
Art, 123, Cl. (1) confers power on the 
President to promulgate an Ordinance 
during recess of Parliament when he is 
satisfied that circumstances exist which 
render it necessary for him to take im- 
mediate action and Cl. (2) of that Arti- 
cle provides that such Ordinance 

“shall cease to operate at the expira- 
tion of six weeks from the reassembly 
of Parliament. or if before the expiration 
of that period resolutions disapproving 
it are passed by both Houses, upon the 


passing of the second of those resolu- 
tions.” 








The Ordinance would continue to operate 
until the expiration of six weeks from 
the reassembly of Parliament unless be- 
fore that date it is disapproved by both 
Houses of Parliament. But when we come 
to Cl. (3) of Art. 356, we find that a dif- 
ferent scheme in regard to the life of a 
proclamation issued under Cl, (1) is 
adopted in that clause. Clause (3) of 
Art. 356 does not confer power on the 
two Houses of Parliament to put an end 
to the proclamation by disapproval be- 
fore the expiration of the period of two 
months and it is only if the life of the 
proclamation is to be extended beyond 
the period of two months that it is re- 
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quired to be approved by both Houses of 


_ Parliament. It is, therefore, clear that 


disapproval by either House of Parlia- 
ment before the expiration of two months 
has no constitutional relevance to the 
life of the Proclamation and the procla- 
mation would continue in force for a 


period of two months despite such dis- 
approval. 
140. It would be clear from this dis- 


cussion that when a proclamation is 
validly issued by the President under 
Art. 356, Cl. (1), it has immediate force 
and effect, the moment it is issued and 
where, by the proclamation, the Presi- 
dent has assumed to himself the powers 
of the Governor under sub-cl. (a), he is 
entitled to exercise those powers as fully 
and effectually as the Governor, during 
the period of two months when the Pro- 
clamation is in operation. There is no 
limitation imposed by any Article of the 
Constitution that these powers of the 
Governor can be exercised by the Presi- 
dent only when they have no irreversi- 
ble consequence and where they have 
such consequence, they cannot be exer- 
cised until the proclamation is approved 
by both Houses of Parliament. Whilst the 
proclamation is in force during the 
period of two months, the President can 
exercise all the powers of the Governor 
assumed by him and the Court cannot 
read any limitation which would have 
the effect of cutting down the width and 
amplitude of such powers by confining 
their exercise only to those cases where 
no irretrievable consequence would ensue 
which would be beyond repair. When any 
power of the Governor is assumed by 
the President under the Proclamation, 
the President can, during the two months 
when the proclamation is in force, do 
whatever the Governor could in exercise 
of such power, and it would be immate- 
rial whether the consequence of exercise 
of such power is final and irrevocable or 
not. To hold otherwise would be to re- 
fuse to give full effect to the proclama- 
tion which, as pointed out above, conti- 
nues to operate with full force and vigour 
during the period of two months. It 
would be rewriting Art. 356 and making 
approval of both Houses of Parliament 
a condition precedent to the coming into 
force of the proclamation so far as the 
particular power is concerned. Now one 
of the powers of the Governor which 
can be assumed by the President under 
the proclamation is the power to dissolve 
the Legislative Assembly of the State 
under Art. 174 (2) (b) and, therefore, the 
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President also can dissolve the Legisla~ 


tive Assembly during the time that the, 


proclamation is in force. It is difficult to 
see how the-exercise of this power by 
the President can be made conditional on 
the approval of the proclamation by the 
two Houses of Parliament. If the procla- 
mation has full force and effect during 
the period of two months even without 
approval by the two Houses of Parlia- 
ment, the President certainly can exer- 
cise the power of the Governor to dis- 
solve the Legislative Assembly of the 
State without waiting for the approval 
of the proclamation by both Houses of 
Parliament. It is true that once the Pre- 
sident in exercise of the power assumed 
by him under the proclamation, it would 
be impossible to restore the status quo 
ante if the proclamation is not approved 
by both Houses of Parliament, but that is 
the inevitable consequence flowing from 
the exercise of the power which the Pre- 
sident undoubtedly possesses during the 
time that the proclamation is in force, 
This is clearly a necessary power be- 
cause there may conceivably be cases 
where the exercise of the power of dis< 
solution of the Legislative Assembly 
may become imperative in order to 
remedy the situation arising on account 
of break down of the constitutional 
machinery in the State and failure to 
exercise this power promptly may frus- 
trate the basic object and purpose of a 
proclamation under Art. 356, Cl. (1). Ft is. 
therefore, not possible to accede to the 
argument of the petitioners, in the writ 
petitions that during the period of two 
months before approval of the procla- 
mation by the two Houses of Parliament, 
no irreversible action, such as dissolu- 
tion of the Legislative Assembly of the 
State, can be taken by the President, The 
power to dissolve the Legislative Assem- 
bly of the State cannot also be denied 
to the President on the ground that the 
proclamation may not be approved by 
one or the other House of Parliament. In 
the first place, the existence of a consti« 
tutional power or the validity of its ex~ 
ercise cannot be determined by referenca 
to a possible contingency, The Court 
cannot enter the realm of conjecture and 
surmise and speculate as to what would 
be the position at the expiration of two 
months— whether the proclamation will 
be approved by both Houses of Parlia- 
ment or not. Secondly, it is entirely im= 
material whether or not the proclamas 
tion is approved by both Houses of Par- 
liament. because even if it is not so ap- 


r 
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proved. it would continue to be in full 
force and effect for a period of twa 
months, unless sooner revoked. It is also 
difficult to~ appreciate how Art. 357, 
Ch. (1), sub-cl. (c) can possibly assist the 
argument of the petitioners. That sub- 
clause provides that when the House of 
the People is not im session, the Presi- 
dent can authorise expenditure out of 
the Consolidated Fund of the State pend- 
ing receipt of sanction of such expendi- 
ture by the Parliament and consequent- 
ly, it is possible that if Parliament does 
not sanction such expenditure, serious. 
difficulty might arise. But that is merely 
a theoretical possibility which in practi« 
cal reality of politics would hardly arise 
and it need not deflect us from placing 
on the language of Art. 356 the only cor- 
rect interpretation which iis language 
bears. When the President. issues a pro~ 
clamation on the advice of the Central 
Government, it stands. to reason that the 
House of the People in which the Central 
Government enjoys. majority would sanc- 
tion expenditure out of the Consolidated 
Fund of the State. We are, therefore of 
the view that even during the period! of 
two months, without the approval of 
the proclamation by both Houses of Par- 
liament, the President can dissolve the 
Legislative Assembly of the State in 
exercise of the power of the Govermor 
under Art. 174 (2) (by assumed by him 
under the proclamation, 


141. This is the correct constitutional 
interpretation of CIs. (1) and (J) of 
Art. 356 guided by the language of these 
clauses and the context and setting in 
which they occur. It might appear at 
first blush that this constitutional inter+ 
pretation weuld completely eliminate 
Parliamentary control over the issue of 
proclamation and exercise of powers 
under it and the Central Government 
would be free to take over the admin~ 
istration of the State and paralyse or 
even dissolve the Legislative Assembly, 
even if it should appear that one or the 
other House of Parliament might not ap- 
prove it. But this apprehension need! not 
cause an undue anxiety, for it is based! 
primarily on the possibility of abuse of 
the power conferred under Art. 356, 
Cl. (1). It must be remembered tha? 
merely because power may sometime be 
abused, ft is no ground for denying the 
existence of the power. The wisdom of 
man has not yet been able to conceive of 
a government with power sufficient te 
answer all fits legitimate needs and at the 





same time incapable of mischief. In the 
last analysis. a great deal must depend 
on the wisdom and honesty, integrity and 
character of those who are in charge of 
administration and the existence of en- 
‘lightened and alert public opinion. 
Moreover. it is apparent that a piquent 
situation of considerable complexity and 
extraordinary consequences may arise if 
either House of Parliament disapproves 
lof the proclamation and, therefore. poli- 
| tical and pragmatic wisdom of the high- 





jest order and circumspection of utmost. 


| anxiety would necessarily inform the 
‘Central Government before 
the weighty power conferred by Art. 356, 
Cl. (1). Furthermore, it must be remem- 
bered that the principle of cabinet res- 
ponsibility to Parliament lies at the core 
of our democratic structure of Govern- 
ment and the Central Government is 
accountable for all its actions to Parlia- 
ment which consists of elected represen- 
tatives of the people and if any action is 
taken by the Central Government which 
is improper or unjustified by moral, ethi- 
eal or political norms, Parliament would 
certainly be there to bring them to book. 
The political control exercised by Parlia- 
ment would always be a salutary check 
| against improper exercise of power oF 
its misuse or abuse by the executive. And 
lastly, the power conferred on the Presi- 
dent, that is. the Central Government, 
being a limited power. its exercise would. 
within the narrow minimal area, which 
we shall indicate later, be subject to judi- 
cial reviewability. These are the safe- 
guards which must allay the apprehen- 
sion that the Central Government may 
act wantonly or capriciously in issuing 
a proclamation under Art. 356, Cl. (1) by 
passing and ignoring the two Houses of 
Parliament. 


142. That takes us to the next ques- 
tion whether any injunction can be 
granted against the Union of India re- 
straining it from issuing a proclamation 
and dissolving the Legislative Assem- 
blies of the States under Art. 356, CL (1), 
for that is the primary relief claimed by 
the States in the suits, This question has 
been argued on a demurrer as if the 
averments made in the plaints were cor- 
rect. We shall presently consider this 
question, but before that, we may dis- 
pose of a short point in regard to what 
has been described as a ‘directive’ by 
Shri Charan Singh, Home Minister to the 
Central Government, to the Chief Min- 
isters of the States concerned in the suits 


exercising - 
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(hereinafter referred to as the plaintiff 
States). Each of the plaintiff States has 
sought a declaration that the ‘directive 
of Shri Charan Singh is ‘unconstitutional. 
illegal and ultra vires the Constitution’ 
and an injunction restraining the Union 
of India from giving effect to this ‘direc- 
tive’. We fail to see how such declaration 
or injunction can be granted by the 
Court. The ‘directive’ of Shri Charan 
Singh is nothing but an advice or sugges~- 
tion to the Chief Minister of such plain- 
tiff State to recommend to the Governor 
dissolution of the Legislative Assembly 
of the concerned State. It has been 
wrongly described as a ‘directive’. It has 
no constitutional authority behind it. It 
is always open to the Home Minister of 
the Central Government to give advice 
or suggestion to the Chief Minister of a 
State and the Chief Minister may accept 
or teject such advice or suggestion ac- 
cording as he thinks fit. The advice or 
suggestion has no binding effect on the 
Chief Minister and no legal consequence 
flows from it. Hence it is not possible to 
say that the ‘directive’ issued by Shri 
Charan Singh was unconstitutional, 
illegal or ultra vires. There is also no 
question of giving effect to the ‘direc- 
tive’ and no injunction can, therefore, be 
granted restraining its implementation. 
The ‘directive’, if not accepted and carri- 
ed out, would certainly be a precurser 
to action under Art. 356, Cl. (1) and, 
therefore, may be regarded as indicative 
of a threat. but standing by itself, it 
does not give rise to any cause of action 
in the State for declaration of injunc- 
tion. Turning to the relief sought against 
the threatened exercise of power under 
Art. 356, Cl. (1) we find that what is 
prayed for-in this relief is ‘permanent in- 
junction restraining the defendant from 
taking recourse under Art. 356 of the 
Constitution of India to dissolve the 
Legislative Assembly of the State and 
from taking any steps from holding fresh 
elections to the State Assembly before 
March, 1975”, It is indeed difficult to ap- 
preciate how such a wide and sweeping 
injunction can be granted by this Court 
restraining the Union of India from exer- 
cising altogether its powers under Arti-~ 
cle 356, Cl, (1). How can the Union of 
India be prevented by this Court from 
discharging its constitutional obligations 
to the State. We have already pointed 
out that there is a constitutional duty 
enjoined on the Union of India to ensure 
that the Government of every State is 
carried on in accordance with the provi- 
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sions of the Constitution and there is 
equally a constitutional obligation on 
the President, that is, the Central Gov- 
ernment, to take action under Art. 356, 
Cl, (1), if he finds that a situation has 
arisen where the Government of the 
State cannot be carried on in accordance 
with the provisions of the Constitution. 
Can this Court issue a blanket order 
against the Union of India that whatever 
be the situation which may develop in 
the State and however necessary it may 
become to exercise the power under Arti- 
cle 356, Cl. (1), the Union of India shall 
not take recourse to that power to dis- 
solve the Legislative Assembly of the 
State and hold fresh elections. to the 
State Legislative Assembly before March, 
1977. That would clearly obstruct the 
discharge of the constitutional obligations 
by the Central Government and no such 
injunction can be issued by this Court. 
Realising this difficulty in their way, 


the  plaintiff-States sought to limit 
the relief of injunction by confin- 
ing it only ta the ground set out in 


the ‘directive’ of Shri Charan Singh and 
in the statement made by Shri Shanti 
Bhushan, Law Minister, at a talk on the 
All India Radio given by him. That 
ground, according to the plaintiff-States, 
was that since the Congress which was 
the ruling party in these States suffered 
a massive defeat at the General Elections 
to the Lok Sabha held in March 1977, the 
Legislative Assemblies of these States no 
longer reflected the wishes or views of 
the electorate and hence a fresh appeal to 
the political sovereign had become neces- 
sary and obligatory and the Legislative 
Assemblies of these States should, there- 
fore, be dissolved with a view to obtain- 
ing a fresh mandate from the-electorate. 
It was contended on behalf of the Plain- 
tiff-States that this was the only ground 
on which the Central Government pro- 
posed to take action under Art. 356, Cl. (1) 
and since this ground was wholly extrane~ 
ous and irrelevant to the basic condition 
for taking action under Art. 356, Cl. (1), 
the Central Government was constitu- 
tionally not entitled to take action under 
` this clause and if any such action were 
taken by the Central Government, it 
would be outside the limits of its constitu- 
tional authority. The learned Additional 
Solicitor General combated this conten- 
tion by giving a two-fold answer. First, 
he contended that it was not correct to 
say that the points of view expressed by 
Shri Charan Singh and Shri Shanti Bhu- 


shan constituted the only material or 
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ground for the possible action under Arti- 
cle 356, Cl. (1). He urged that the points 
of view of these two ministers could not 
be equated with the advice which the 
Council of Ministers might pive to the 
President under Art. 74, Cl. (1) in regard 
to the dissolution of the Legislative As- 
semblies of the Plaintiff-States. The ex- 
ercise of power under Art. 356, Cl. (1), it 
was said, depends on a wide range of 
situations depending upon varied and 
diverse considerations and it is not pos 
sible to say what grounds might ultimate- 
ly weigh with the Council of Ministers in 
giving their advice to the President under 
Art, 74, Cl. (1). Secondly he urged that 
in any event the ground that the Legisla- 
tive Assemblies of the Plaintiff-States had 
ceased to reflect the will of the electorate 
and, therefore, in order to ascertain the 
will of the people, and give effect to it, it 
was appropriate that the Legislative As- 
semblies should be dissolved and election 
should be held, was a ground which had 
reasonable nexus with the basic condition 
for invoking the exercise of power under 
Art. 356, Cl. (1) and it was a legitimate 
and relevant ground which could be taken 
into account in arriving at the satisfaction 
that the Government of the State cannot 
be carried on in accordance with the pro- 
visions of the Constitution. These were 
the rival contentions of the parties which 
We must now proceed to consider, 


143. But before we do so, we must at 
the threshold refer to one other argument 
of the learned Additional Solicitor Gene- 
ral which sought to exclude the jurisdic- 
tion of the Court in relation to a question 
of this kind. He contended that the ques- 
tion whether in a particular State a situa- 
tion has arisen where the Government of | 
State cannot be carried on in accordance 
with the provisions of the Constitution 
and, therefore, action should be taken 
under Art. 356, Cl. (1) is essentially a 
political question entrusted by the Con« 
stitution to the Union executive and on 
that account it is not justiciable before 
the Court. He urged that having regard 
to the political nature of the problem, it 
is not amenable to judicial determination 
and hence the Court must abstain from 
inquiring into it. We do not think we can 
accept this argument. Of course, it is 
true that if a question brought before the 
Court is purely a political question not 
involving determination of any legal or 
constitutional right or obligation, the 
Court would not entertain it, since the 
Court is concerned only with adjudica- 
tion of legal rights and liabilities, But 
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merely because a question has a political 
complexion, that by itself is no ground 
jwhy the Court should shrink from per- 
forming its duty under the Constitution 


termination. Every constitutional ques~ 
tion concerns the allocation and ‘exercise 
of governmental power and no constitu- 
tional question can, therefore, fail to be 
political. A constitution is a matter of 
purest politics, a structure of power arid 
as pointed out by Charles Black in ‘Pers- 
pectives in Constitutional law’: 








“constitutional law’ symbolizes an inter- 
section of law and politics, wherein issues 
of a political power are acted on by persons 
trained in the legal tradition, working in 
judicial institutions, following the proce- 
dures of law, thinking as lawyers think”. 
It was pointed out by Mr. Justice Brennan 
in the Opinion of the Court delivered by 
him in Baker v. Carr., (1962) 369 US 186 
an epoch making decision in American 
Constitutional history, that “the mere fact 
that the- suit seeks protection of a politi- 
cal right does not mean that it presents a 
political question.” This was put in more 
emphatic terms in Nixon v. MHarndon, 
(1926) 273 US 536 by saying that such an 
objection “is little more than a play upon 
words”, The decision in Baker v. Carr 
(Supra) was indeed a striking advance in 
the field of constitutional law in the 
United States. Even before Baker v. Carr, 
the courts in the United States were 
dealing with a host of questions ‘political’ 
in ordinary comprehension. Even the 
desegregation decision of the Supreme 
Court in Brown v. Board of Education, 
(1953) 347 US 483 had a clearly political 
complexion. The Supreme Court also 
entertained questions in regard to the 
political right of voting and felt no hesita- 
tion about relieving against racial discri- 
mination in voting and in Gomillion v. 
Lightfoot, (1960) 364 US 339, it did 
this even when the racial discrimination 
was covert, being achieved by so re-draw- 
ing a municipal boundary as to exclude 
virtually all Negros, and no whites, from 
the city franchise. It is true that in Cole- 
grove v. Groon, (1945) 328 US 549 the 
Supreme Court refused relief against 
Congressional districting inequities in 
Illinois, but only three out of seven jus- 
tices who sat in the case based their deci- 
sion on the ground that the question pre- 
sented before them was political and non- 
justiciable and this view was in effect and 
substance reversed by the Supreme Court 
in Baker v. Carr. The Supreme Court in 
Baker v. Carr held that it was within the 


if it raises an issue of constitutional de-. 
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competence of the federal Courts to en- 
tertain an action challenging a statute 
apportioning legislative districts as con- 
trary to the equal protection clause. This 
case clearly decided a controversy which 
was political in character, namely, ap- 
portioning of legislative districts, but it 
did so because a constitutional question 
of violation of the equal protection clause 
was directly involved and that question 
was plainly and indubitably within the 
jurisdiction of the Court to decide. It 
will, therefore, be seen that merely be- 
cause a question has a political colour, 
the Court cannot fold its hands in despair 
and declare “Judicial hands off’. So long 
as a question arises whether an authority 
under the constitution has acted within 
the limits of its power or exceeded it, it 
can certainly be decided by the Court. 
Indeed it would be its constitutional ob- 
ligation to do so. It is necessary to assert 
in the clearest terms, particularly in the 
context of recent history, that the Con- 
stitution is.Supreme lex, the paramount 
law of the land, and there is no depart- 
ment or branch of Government above or 
beyond it. Every organ of Government, 
be it the executive or the legislature or 
the judiciary, derives its authority from 
the Constitution and it has to act within 
the limits of its authority. No one how- 
soever highly placed and no authority 
howsoever lofty can claim. that it shall be 
the sole judge of the extent of its power 
under the Constitution or whether its 
action is within the confines of such 
power laid down by the Constitution. This 
Court is the ultimate interpreter of the 
Constitution and to this Court is assigned 
the delicate task of determining what is 
the power conferred on each branch of 
Government, whether it is limited, and if 
so, what are the limits and whether any 
action of that branch transgresses such 
limits, It is for this Court to uphold the 
constitutional values and to enforce the 
constitutional limitations. That is the 
essence of the rule of law. To quote the 
words of Mr. Justice Brennan in Baker v. 
Carr, ` ` 
“Deciding whether a matter has in any 
measure been committed by the Constitu- 
tion to another branch of Government or 
whether the action of that branch exceeds 
whatever authority has been committed, 
is itself a delicate exercise in constitu- 
tional interpretation and is a responsibi- 
lity of this Court as ultimate interpreter 
of the Constitution”. 
Where there is manifestly unauthorised 
exercise of power under the Constitution, 
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it is the duty of the Court to intervene. 
Let it not be forgotton, that to this Court 
as much as to other branches of Govern- 
ment, is committed the conservation and 
furtherance of democratic values. The 
Court’s task is to identify those values in 
the constitutional plan and to work them 
into life in the cases that reach the Court. 


“Tact and wise restraint ought to tam- 

per any power but courage and the ac- 
ceptance of responsibility have their place 
too”. ‘ 
The Court cannot and should not shirk 
this responsibility, because it has sworn 
the oath of allegiance to the Constitution 
and is also accountable to the people of 
this Country. There are indeed numer- 
ous decisions of this Court where con- 
stitutional issues have been adjudicated 
upon though enmeshed in questions of 
religious tenets, social practices, economic 
doctrines or educational policies. The 
Court has in these cases adjudicated not 
upon the social, religious, economic or 
other issues, but solely on the constitu- 
tional questions brought before it and in 
doing so, the Court has not been deterred 
by the fact that these constitutional ques- 
tions may have such other overtones or 
facets. We cannot, therefore, decline to 
examine whether there is any constitu- 
tional viclation involved in the President 
doing that he threatens to do, merely on 
the facile ground that the question is 
political in tone, colour or complexion. 


144. But when we say this, we must 
make it clear that the constitutional juris- 
diction of this Court is confined only to 
saying whether the limits on the power 
conferred by the Constitution have been 
observed or there is transgression of such 
limits, Here the only limit on the power 
of the President under Art. 356, Cl. (1) is 
that the President should be satisfied that 
a situation has arisen where the Govern- 
ment of the State cannot be carried on 
in accordance with the provisions of the 
Constitution. The satisfaction of the Presi- 
dent is a subjective one and cannot be 
tested by reference to any objective tests. 
It is deliberately and advisedly subjective 
because the matter in respect to which 
he is to be satisfied is of such a nature 
that its decision must necessarily be left 
to the executive branch of Government. 
There may be wide range of situations 
which may arise and their political im- 
plications and consequences may have to 
be evaluated in order to decide whether 
the situation is such that the Government 
of the State cannot be carried on in ac- 
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cordance with the provisions of the Con- 
stitution. It is not a decision which can 
be based on what the Supreme Court of 
United States has described as ‘judicial- 
ly discoverable and manageable stan- 
dards.” It would largely be a political 
judgment based on assessment of diverse 
and varied factors, fast changing situa- 
tions, potential consequences, public re- 
action, motivations and response of diffe- 
rent classes of people and their antici- 
pated future behaviour and a host of other 
considerations, in the light of experience 
of public affairs and pragmatic manage- 
ment of complex and often curious ad- 
justments that go to make up the highly 
sophisticated mechanism of a modern de- 
mocratic Government. It cannot, there- 
fore, by its very nature’ be a fit subject- 
matter for judicial determination and 
hence it is left to the subjective satisfac- 
tion of the Central Government which is 
best in a position to decide it. The Court 
cannot in the circumstances, go into the 
question of correctness or adequacy of 
the facts and- circumstances on which the 
satisfaction of the Central Government is 
based. That would be dangerous exer- 
cise for the Court, both because it is not 
a fit instrument for the determining a 
question of this kind and also because the 
Court would thereby usurp the function 
of the Central Government and in doing 
so, enter the ‘Political thicket’, which it 
must avoid if it is to retain its legitimacy 
with the people. In fact it would not be 
possible for the court to undertake this 
exercise, apart from total lack of jurisdic- 
tion to do so since by reason of Art. 74, 
Cl. (2), the question whether any and if 
so what advice was tendered by the 
Ministers to the President cannot be en- 
quired into by the Court, and more- 
over, “the steps taken by the responsible 
Government may be founded on informa- 
tion and apprehensions which are not 
known to and cannot always be made 
known to, those who seek to impugn what 
has been done.” (Vide Ningkan v. Govt. of 
Malaysia, 1970 AC 379). But one thing 
is certain that if the satisfaction ig mala 
fide or is based on wholly extraneous and 
irrelevant grounds, the Court would have 
jurisdiction to examine it, because in that 
case there would be (sic—no?) satisfac- 
tion of the President in regard to the 
matter in which he is required to be satis- 
fied. The satisfaction of the President is 
a condition precedent to the exercise of 
power under Art. 356, Cl. (1) and if it can 


be shown that there is no satisfaction of 
the President at all, the exercise of the 
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‘\power would be constitutionally invalid. 
TOf course by reason of Cl. (5) of Art. 356, 
‘the satisfaction of the President is final 
and conclusive and cannot be assailed on 
any ground, but this immunity from at- 
tack cannot apply where the challenge is 
not that the satisfaction is improper or 
unjustified, but that there is no satisfac- 
tion at all. On such a case it is not the 
satisfaction arrived at by the President 
which is challenged, but the existence of 
the satisfaction itself. Take, for example, 
a case where the President gives the 
reason for taking action under Art. 356, 
Cl, (1) and says that he is doing so, be- 
cause the Chief Minister of the State is 
below five feet in height and, therefore, in 
his opinion a situation has arisen where 
the Government of the State cannot be 
carried on in accordance with the provi- 
sions of the Constitution. Can the so 
called satisfaction of the President in such 
a case not be challenged on the ground 
that it is absurd or perverse or mala fide 
or based on a wholly extraneous and ir- 
relevant ground and is, therefore, no 
satisfaction at all. It must of course be 
conceded that in most cases it would be 
difficult, if not impossible, to challenge 
the exercise of power under Art. 356, 
Cl. (1) even on this limited ground, be- 
¡cause the facts and circumstances on 
which the satisfaction is based would not 
be known, but where it is possible, the 
existence of the satisfaction can always 
be challenged on the ground that it is 
mala fide or based on wholly extraneous 
and irrelevant grounds. This proposition 
derives support from the decision of the 
Judicial Committee of the Privy Council 
in King Emperor v. Benoari Lal Sarma, 
72 Ind App 57: (AIR 1945 PC 48) where 
Viscount Simon, L. C. agreed that the 
Governor General in declaring that emer- 
gency exists must act bona fide and in ac- 
cordance with his statutory powers. This 
is the narrow minimal area in which the 
exercise of power under Art. 356, Cl. (1) 
is subject to judicial review and apart 
from it, it cannot rest with the Court to 
challenge the satisfaction of the President 
that the situation contemplated in that 
clause exists, 

145. Let us now turn to the facts and 
examine them in the light of the principle 
discussed. It would seem from the above 
discussion that if it can be established 
affirmatively (1) that the proposed action 
of the President under Art. 356, Cl. (1) 
would be based only on the ground that 
the Legislative Assemblies of the Plain« 
tiff-States have ceased to reflect the will 
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of the electorate and they should, there- 
fore, be dissolved with a view to giving 
an opportunity to the people to elect their 
true representatives and (2) that this 
ground is wholly extraneous and irrele« 
vant to the question which the President 
has to consider for the purpose of arriving 
at the requisite satisfaction, the Plaintiff- 
States might have a case for injunction 
against the Union of India. But we are 
afraid that neither of these two proposi- 
tions can be said to be established in the 
present suits. 


146. Re: Proposition 1: It is not pos- 
sible to accede to the argument of the 
Plaintiff-States that the ground that the 
Legislative Assemblies of the Plaintiff- 
Stateg have lost the mandate of the people 
and no longer reflect the will of the elec- 
torate is the only ground on which the 
President would act, in case he decides to 
exercise the power under Art. 356, Cl. (1), 
which, subsequent to the making of our 
order on 29th April, 1977, he has in fact 
done. It is true that this ground is men- 
tioned in the ‘directive’ of Shri Charan 
Singh and the statement of Shri Shanti 
Bhushan, but it would be hazardous in 
the extreme to proceed on the assump- 


‘tion that this would be the only ground 


before the Council of Ministers when it 
considers whether or not to take action 
under Art. 356, Cl. (1). There may be 
other grounds before the Council of 
Ministers which may not have been arti- 
culated by Shri Charan Singh and Shri 
Shanti Bhushan. It is also possible that 
in a rapidly changing situation, new 
grounds may emerge by the time the 
Council of Ministers considers the ques- 
tion and these grounds may persuade the 
Council of Ministers to decide to take 
action under Art. 356, Cl. (1). The Court 
cannot equate the points of view express- 
ed by Shri Charan Singh and Shri Shanti 
Bhushan with the advice of the Council 
of Ministers nor can the Court speculate 
as to what would be the grounds which 
would ultimately weigh with the Council 
of Ministers. Moreover, it may be noted 
that this is not the only ground referred 
to in the ‘directive’ of Shri Charan Singh. 
He has also after referring to the virtual 
rejection in the Lok Sabha elections, of 
the candidates belonging to the ruling 
party in the Plaintiff-States, pointed out: 

“The resultant climate or uncertainty 
is causing grave concern to us. We have 
Teasons to believe that this has created a 
sense of diffidence at different level of 
administration. People at large do not 
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any longer appreciate the propriety of 
continuance in power of a party which 
has been unmistakably rejected by the 
electorate, The claimate of uncertainty, 
diffidence and disrespect has already given 
rise to serious threats to law and order.” 
The premise on which the entire super- 
structure of the argument of the Plain- 
tiff-States is based is thus wanting. 

147. Re: Proposition 2: It is not neces- 
sary to consider the question arising 
under this proposition on the view taken 
by us in regard to the first proposition, 
but since the question was argued before 
us in some detail, we think it proper to 
express our opinion upon it. The ques- 
tion is: can the ground that the Legisla- 
tive Assembly of a State has ceased to 
reflect the will of the electorate and that 
the Legislative Assembly and the elec- 
torate are at variance with each other be 
said to be wholly extraneous and irrele- 
vant for the purpose of Art. 356, Cl. (1)? 
Has it any nexus with the matter in re- 
gard to which the President is required to 
be satisfied under Art. 356, Cl. (1)? Does 
it bear at all on the carrying of the Gov- 
ernment of the State in accordance with 
the provisions of the Constitution? Now, 
we have no doubt at all that merely be- 
cause the ruling party in a State suffers 
defeat in the elections to the Lok Sabha 
or for the matter of that, in the panchayat 
elections, that by itself can be no ground 
for saying that the Government of the 
State cannot be carried on in accordance 
with the provisions of the Constitution. 
The Federal structure under our constitu- 
tion clearly postulates that there may be 
one party in power in the State and an- 
other at the Centre. It is also not an un- 
usual phenomenon that the same electo- 
rate may elect a majority of members of 
one party to the Legislative Assembly, 
while at the same time electing a majo- 
rity of members of another party to the 
.Lok Sabha. Moreover, the Legislative 
Assembly, once elected, is to continue for 
a specific term and mere defeat at the 
elections to the Lok Sabha prior to the 
expiration of the term without anything 
more would be no ground for its dissolu- 
tion. The defeat would not necessarily in 
all cases indicate that the electorate is no 
longer supporting the ruling party be- 
cause the issue may be different. But 
even if it were indicative of a definite 
shift in the opinion of the electorate, that 
would be no ground for dissolution, be- 
cause the Constitution contemplates that 
ordinarily the will of the electorate shall 
be expressed at the end of the term of 
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the Legislative Assembly and a change in 
the electorate’s will in between would 
not be relevant. It may be noted that the 
Constitution does not provide for a right 
of recall, individual or collective. If such 
a provision were there it might have per- 
haps justified the argument that the ruling 
party in the State having lost in the elec- 
tions to the Lok Sabha, the continuance 
of the Legislative Assembly would not be 
in accordance with the provisions of the 
Constitution. But in the absence of such 
a provision, the defeat of the ruling party 
in a State at the Lok Sabha elections can- 
not by itself, without anything more, sup- 
port the inference that the Government 
of the State cannot be carried on in ac- 
cordance with the provisions of the Con- 
stitution. To dissolve the Legislative As- 
sembly solely on such ground would be 
an indirect exercise of the right of recall 
of all the members by the President with- 
out there being any provision in the Con- 
stitution for recall even by the electorate. 
The situation here is, however, wholly 
different. This is not a case where just 
an ordinary defeat has been suffered by 
the ruling party in a State in the elections 
to the Lok Sabha. There has been a total 
rout of candidates belonging to the ruling 
party. In some of the Plaintiff-States, the 
ruling party has not been able to secure 
a single seat. Never in the history of this 
country has such a clear and unequivocal 
verdict being given by the people, never 
a more massive vote of no-confidence in 
the ruling party. When there is such 
crushing defeat suffered by the ruling 
party and the people have expressed 
themselves categorically against its poli- 
cies, it is symptomatic of complete alie- 
nation between the Government and the 
people. It is axiomatic that no Gov- 
ernment can function efficiently and effec- 
tively in accordance with the Constitu- 
tion in a democratic set up unless it enjoys 
the good will and support of the people. 
Where there ig a wall of estrangement 
which divides the Government from the 
people, and there is resentment and anti- 
pathy in the hearts of the people against 
the Government, it is not at all unlikely 
that it may lead to instability and even 
the administration may be paralysed. The 
consent of the people is the basis of de- 
mocratic form of Government and when 
that is withdrawn so entirely and wun- 
equivocally as to leave no room for doubt 
about the intensity of public feeling 
against the ruling party, the moral autho- 
rity of the Government would be serious- 
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ly undermined and a situation may arise 
where the people may cease to give res- 
pect and obedience to Governmental au- 
thority and even conflict and confronta- 
tion may develop between the Govern- 
ment and the people leading to collapse 
of administration. These are all conse- 
quences which cannot be said to be un- 
likely to arise from such an unusual state 
of affairs and they may make it impos- 
sible for the Government of the State 
to be carried on in accordance with 
the provisions of the Constitution. Whe- 
ther the situation is fraught with such 
consequences or not is entirely a matter 
of political judgment for the executive 
branch of Government. But it cannot 
be said that such consequences can never 
ensue and that the ground that on 
account of total and massive defeat 
of the ruling party in the Lok Sabha 
elections, the Legislative Assembly of 
the State has ceased to reflect the will 
of the people and there is complete alie- 
nation between the Legislative Assembly 
and the people is wholly extraneous or 
irrelevant to the purpose of Art. 356, 
CI. (1). We hold that on the facts and 
circumstances of the present case this 
ground is clearly a relevant ground hav- 
ing reasonable nexus with the matter in 
regard to which the President is required 
to be satisfied before taking action under 
Art. 356, Cl. (1). 

148. These are the reasons which have 
prevailed with us in making our order 
dated 29th April, 1977 dismissing the Suits 
and Writ Petitions and rejecting the pray- 
er for interim injunction, 


GOSWAMI, J.:— 149. We already dis- 
missed the suits and the writ petitions on 
April 29, 1977, and accordingly rejected the 
prayers for interim injunctions. We promised 
to give our reasons later and the same may 
now be stated. 

150. The facts of all these matters appear 
in the judgment of the learned Chief Justice 
and need not be repeated. 

151. The fundamental questions involved 
in these suits are these: 

(1) Do the suits lie under Art. 181 of the 
Constitution of IndiaP 

(2) What is the scope of Art. 856 vis-a-vis 
the Court’s jurisdiction? 

(8) If the suits lie, is there a case for per- 
manent injunction and, as an intermediate 
step, for an interim temporary injunction? 

(4) Have the writ petitioners any funda- 
mental rights to maintain their applications 
under Art. 32 of the Constitution? 
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152. In these suits as well as in the Writ 
Petitions the central issue that is involved is 
the constitutional right of a Council of Min- 
isters to function as the Government of a State 
and of a Legislative Assembly to continue un- 
til expiry of its term provided for in the Con- 
stitution. 

153. The suits are filed under Art. 131 
of the Constitution. Article 181 gives this 
Court exclusive original jurisdiction in any 
dispute— 

(a) between the Government of India and 
one or more States: or 

(b) between the Government of India and 
any State or States on one side and one or 
more other States on the other: or 

(c) between two or more States. 

Although the expression used in Art. 181 is 
any dispute, the width of the expression is 
limited by the words that follow in respect 
of the nature of dispute that can be enter- 
tained by this Court in its original jurisdic- 
tion. It is only a dispute which involves any 
question of law or fact on which the exist- 
ence or extent of a legal right of the con- 
tending party depends that can be the sub- 
ject-matter of a suit under Art. 181. The 
dispute should be in respect of legal rights 
and not disputes of political character. The 
Article, thus, refers to the parties that may be 
arrayed in the litigation as well as to the sub- 
ject-matter of the dispute. (See State of 
Bihar v. Union of India (1970) 2 SCR 522: 
(ATR 1970 SC 1446).) 


154. The suits are, in form being filed by 
the States of Rajasthan, Madhya Pradesh, 
Punjab, Bihar, Himachal Pradesh and Orissa. 
But is the dispute sought for adjudication 
within the scope or ambit of Art. 131? That 
is the first question. 


155. In a parliamentary form of Govern- 
ment when one Government is replaced by 
another, the State’s continuity is not snapped. 
There may come a moment in the life of a 
Government when it may cease to be truly 
representative of the people and, therefore, 
the interest of the State as a polity or legal 
entity and that of the Government establish- 
ed on party system may cease to be identical. 
In such a situation, factual or imminent, a 
suit by a State Government in the name of 
the State against the Union Government’s ac- 
tion in defence of. the former's legitimate exi- 
stence and right of. continuance will not re- 
late to the legal right of the State. The judg- 
ment, whether in truth and reality a particu- 
lar situation exists or is portentously imminent, 
may be correct or incorrect, but it is a poli- 
tical issue. The Court's jurisdiction is not 
political but entirely judicial. 
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156. The right ofsa particular State to sue 
is not always equivalent to the right of* the 
Council of Ministers in all matters. Even if 
a Government goes the State lives. Whether 
a particular Council of Ministers: can survive 
threats to their existence depends no doubt 
immediately on its ability to enjoy the con- 
fidence of the majority in the Legislature but 
also, in the last resort, in its ability to enjoy 
the confidence of the political sovereign, the 
electorate. The questions affecting the latter 
domain are of‘ highly political complexion and 
appertain to political rights of the Govern- 
ment and not to legal rights of the State. The 
rights agitated by the plaintiffs are principally 
of the Governments concerned who are in- 
terested in continuing the legislatures whose 
confidence they enjoy. On the other hand, 
it is claimed by the Home Minister in his 
letter that these Legislatures have lost the 
mandate of'the people and that there is clear 
evidence of their having lost the confidence 
of the people as a result of the verdict in the 
recent general election to the Parliament. The 
Court is not concerned whether this is a 
correct assessment or not. The Union Gov- 
ernment is entitled to take political decisions. 
However, even if a political decision of the 
Government of India affects legal rights of 
the State as a legal entity, the existence and 
extent of that right will be triable under 
Art. 181. The question is, are legal rights 
of the State involved in the dispute? 


157. Article 181 speaks of a legal right. 
That legal right must be that of the State. 
The dispute about a legal right, its existence 
or extent, must be capable of agitation be- 
tween the Government of India and the 
States. The character of the dispute within 
the scope of Art. 181 that emerges is with 
regard to a legal right which the States may 
be able to claim against the Government. 
For example, the State as a party must affirm 
a legal right of its own which the Govern- 
ment of India has denied or is interested in 
denying giving rise to a cause of action. For 
the purpose of deciding whether Article 181 
is attracted the subject-matter of the dispute, 
therefore, assumes great importance. 

158. Part VI deals with the States. The 
word “State” is not defined for the purpose 
of Article 131 in Part V. The “State” is, how- 
ever, defined under Art. 12 for the purpose 
of Part III (Fundamental Rights). This is 
the definition also for Part IV (Directive Prin- 
ciples of State Policy). Under Article 867 (1), 
the provisions of the General Clauses Act, 
1897, are applicable for interpretation of the 
Constitution. §. 8 (58) of the General 
Clauses Act defines State, after the com- 
mencement of. the Constitution (Seventh 
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Amendment), Act, 1956, to mean a State spe- 
cified in the First Schedule to the Constitu- 
tion and shall include a Union Territory. 
The First Schedule to the Constitution des- 
cribes 22 States and 9 Union Territories. The 
State Government is separately defined under 
S. 3 (60) of the General Clauses Act thus 
keeping the distinction. Article 131 of the 
Constitution relates to legal rights of the 
State or of the Government of India. Any 
violation of the provisions: of the Constitution 
impinging on the rights of the States or of 
the Government of India will be justiciable 
under Art. 1381. Similarly, boundary disputes 
or disputes relating to rival claims to receipts 
from taxes and other duties between two 
States are cognizable by this Court, to refer 
only to a few instances. Now in these above 
mentioned cases the rights of the State as a 
legal entity distinguished from the Govern- 
ment, being the executive agent, will be in- 
volved. Even if one Government is replaced 
by another Government, such a dispute will 
not abate or disappear since the State endures 
and the cause of action survives, 


159. Keeping in view the above concept, 
we will undertake to examine the nature of 
the dispute which is involved in these suits. 
Shortly stated the States apprehend a grave 
threat to the assumption of the executive 
functions of the State by the President on 
non-compliance with the advice or direction 
contained in the letter of the Home Minister. 
It is true that the threat to an illegal action 
also furnishes a cause of action for a suit or 
proceeding. 

160. Under Art. 172 (1) all the State 
Assemblies, except Orissa, will continue, if! 
not dissolved earlier, for a period of six years 
from the date appointed for its first meeting 


. and in that view in the normal course will 


continue for some more months. The Legis- 
lative Assembly of the State of Orissa,.on 
the other hand, having held its election in 
1974, will in the normal course continue till 
1980 unless earlier dissolved. The States ap- 
prehend that this normal life of the Legis- 
latures is going to be snapped resulting in the 
annihilation of their legal and constitutional 
rights under Article 172 (1). That furnishes 
a cause of action for the suits for permanent 
injunction, according to the plaintiffs. 

161. The dispute is this. The Home 
Minister, Government of’ India, is asking the 
Chief Ministers of the Governments: of the 
States to advise the Governors to dissolve 
the Legislative Assemblies. The Chief Mini- 
sters declined to accept the advice and filed 
the suits. What is the nature of this dispute? 
On the one hand there is the claim of a 
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right to continue the present Government of 
the State and necessarily to continue the 
Legislative Assembly and on the other the 
right to take action under Article 856 by the 
President to assume functions of the State 
Government. This dispute involves a major 
issue of great constitutional importance and 
the aggrieved party may have other appro- 
priate forum to complain against any sub- 
stantial injury. Even so, it is not a dispute 
between the State on the one hand and the 
Government of India on the other. It is a 
real dispute between the Government of the 
State and the Government of India. It is no 
doubt a question of life and death for the 
State Government but not so for the State 
as a legal entity. Even after the dissolution 
of the Assembly the State will continue to 
have a Government for the time being as 
provided for in the Constitution in such a 
contingency. 


162. A Legislature of the State under 
Art. 168 consists of the Governor and the 
Legislative Assembly or where there is a 
Legislative Council both the Houses. This 
also has its significance in 
the nature of the dispute. The members con- 
stituting the State Legislature of which the 
Council of Ministers is the executive 
body, alone, do not even constitute 
the State Legislature. The Governor is 
an integral part of the State Legisla- 
ture under the Constitution. The rights 
of the Council of Ministers or of the mem- 
bers of the State Legislature cannot, there- 
fore, be equated with the rights of the State 
even though those rights may be those of the 
State Government, pro tempore. 


168. The distinction between the State 
and the Government is brought out with con- 
spicuous clarity in the following passages:— 


“The distinction between the State and its 
Government is analogous to that between a 
given human individual, as a moral and in- 
tellectual person, and his material physical 
body. By the term ‘State’ is understood the 
political person or entity which possesses the 
law making right. By the term Government 
is understood the agency through which the 
will of the State is formulated, expressed and 
executed. The Government thus acts as the 
machinery of the State, and those who ope- 
rate this machinery........ act as the agents 
of the State.” The Fundamental Concepts of 
Public Law by Westel W. Willoughby, 
page 49. 


“In all constitutionally organised States the 
State is permitted to sue in the courts not 
only with reference to its own proprietary or 
contractual interests, but also in behalf 
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of the general interests of its citizen body. 
When appearing as plaintiff in the latter 
capacity it is known as Parens Patriae. This 
jurisprudential doctrine is stated in the Cyc- 
lopedia of Law and Procedure as follows:— 

‘A State, like any other party, cannot main- 
tain a suit unless it appears that it has such 
an interest in the subject-matter thereof as 
to authorise the bringing of the suit by it. 
In this connection, however, a distinction, 
should be noted between actions by the 
people or by the State in a sovereign capa- 
city, and suits founded on some pecuniary 
interest or proprietary right’.” The Funda- 
mental Concepts of Public Law by Westel W. 
Willoughby, Page 49. 

“The value of the distinction between State 
and government is the possibility it offers of 
creating institutional mechanisms for chang- 
ing the agents of the State, that is, the govern. 
ment, when the latter shows itself inadequate 
to its responsibilities.” The State in Theory 
and Practice by Harold J. Laski, Page 25. 

164. I am clearly of opinion that the sub- 
ject-matter of the dispute in these suits does! 
not appertain to legal rights of the States 
concerned to satisfy the requirement of Arti- 
cle 181 of the Constitution. These suits are, 
therefore, not maintainable in law and on 
this ground they are liable to be dismissed. 


165. With regard to the Writ Petitions I 
had the opportunity to go through the judg- 
ments of my brothers Bhagwati and Gupta 
and I entirely agree with their reasoning and 
conclusion. I am clearly of opinion that 
there is no violation of the fundamental rights 
guaranteed to the petitioners under Arts. 19 
(1) (£) and 31 of the Constitution as a con- 
sequence of the threatened dissolution of the 
Legislative Assembly. The Writ Petitions 
are, therefore, not maintainable and are liable 
for rejection. 

166. Since, however, the question of mala 
fides of the proposed action of the Home 
Minister was argued at length with a pointed 
focus on the ensuing Presidential election, I 
should touch on the point. 

167. It is submitted that these grounds, 
ex facie, are completely irrelevant and ex- 
traneous and even mala fide. Mr. Niren De 
referred to the decision of the Privy Council 
in King-emperor v. Benoari Lal Sharma, 72 
Ind APP 57 at p. 64: (AIR 1945 PC 48 at 
P. 50) and read to us the following passage: 


“It is to be observed that the section (72 of 
Government of India Act, 1985) does not re- 
quire the Governor-General to state that 
there is an emergency, or what the emergency 
is, either in the text of the ordinance or 
at all, and assuming that he acts bona fide 
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and in accordance with his statutory powers, 
it cannot rest with the courts to challenge his 
review that the emergency exists.” 

Relying on the above passage Mr. De submits 
that this Court is entitled to examine whether 
the direction is mala fide or not. 


168. The Additional Solicitor General has 
drawn our attention to Bhagat Singh v. Tha 
King-Emperor, 58 Ind App 169 at p. 172: 
(AIR 1931 PC 111 at pp. 11], 112) which 
is a decision of the Privy Council followed 
in Benoari Lal Sarma’s case (supra). He read 
to use the following passage:— 

“A state of emergency is something that 
does not permit of any exact definition, It 
connotes a state of. matters calling for dras- 
tic action, which is to be judged as such by 
some one. It is more than obvious that that 
some one must be the Governor-General, and 
he alone. Any other view would render utterly 
inept the whole provision. Emergency de- 
mands immediate action, and that action is 
to be taken by the Governor-General. It is 
he alone who can promulgate the Ordinance.” 


169. The President in our Constitution is 
a constitutional head and is bound to act on 
the aid and advice of the Council of Minis- 
ters (Article 74). This was the position even 


before the amendment of Article 74 (1) of 


the Constitution by the 42nd Amendment 
(See Shamsher Singh v. State of Punjab (1975) 
J SCR 814: (AIR 1974 SC 2192)). The posi- 
tion has been made absolutely explicit by the 
amendment of Article 74 (1) by the Con- 
stitution 42nd Amendment which says 
“there shall be a Council of Ministers with 
the Prime Minister at the head to aid and 
advise the President who shall, in the exer- 
cise of his functions, act in accordance with 
such advice.” 
What was judicially interpreted even under 
the unamended Art. 74 (1) has now heen 
given Parliamentary recognition by the Con- 
stitution Amendment. ‘There can, therefore, 
be no doubt that the decision under Art. 856 
of the Constitution which is made by the 
President is a decision of the Council of 
Ministers. Because certain reasons are given 
in the letter of the Home Minister, it cannot 
be said that those will be the only grounds 
which will weigh with the Council of Minis- 
ters when they finally take a decision when 
the advice has been rejected by the Chief 
Ministers. There are so many impondera- 
bles that may intervene between the time of 
the letter and the acutal advice of the Coun- 
cil of Ministers to the President. There may 
be further developments or apprehension of 
developments which the Government may 
have to take note of and finally when the 
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Council of Ministers decides and advises the 
President to issue a proclamation under Arti- 
cle 356, the court will be barred from en- 
quiring into the advice that was tendered by 
the Cabinet to the President (Art, 74 (2)). Then 
again under Art. 856 (5), the satisfaction of 
the President in issuing the proclamation 
under Article 356 (1) shall be final and con- 
clusive and shall not be questioned in any 
Court on any ground. In the view I have 
taken, I am not required to consider in the 
matters before us whether Art. 356 (5) of the 
Constitution is ultra vires the Constitution or 
not. Even the Additional Solicitor based his 
arguments on the very terms of Article 356 
(1) de hors Art. 356 (5), relying upon Bhagat 
Singh’s case (supra) (AIR 1931 PC 111) that 
the subjective satisfaction of the President is 
not justiciable. Itisin view of this stand of 
the Union that Mr. De drew our attention to 
Benoari Lal Sharma’s case (supra)) (AIR 1945 
PC 48) where the Privy Council seems to 
have indicated that the question of mala fides 
could be gone into by the court. Mr. De sub- 
mits that a mala fide order under Art. 356 


.will be no-order in the eye of law. 


170. I am not prepared to say that this 
Court, which is the last recourse for the op- 
pressed and the bewildered, will, for good, 
refuse to consider when there may be suffi- 
cient materials to establish that a proclama- 
tion under Art. 856 (1) is tainted with mala 
fides. I would, however, hasten to add that 
the grounds given in the Home Minister’s 
letter cannot by any stretch of imagination 
be held to be mala fide or extraneous or 
irrelevant. These grounds will have reason- 
able nexus with the subject of a proclamation 
under Art. 856 (1) of the Constitution. The 
matter would have been entirely different if 
there were no proposal, pari passu, for an ap- 
peal to the electorate by holding elections to 
these Assemblies. 

171. In view of my conclusion that the 
suits and Writ Petitions are not maintainable 
I do not feel called upon to deal with the 
question whether there is a case for perman- 
ent injunction or other appropriate writ in 
these matters, The suits and the Writ Peti- 
tions were, therefore, already dismissed. 

172. I part with the records with a cold 
shudder. The Chief Justice was good enough 
to tell us that the acting President saw him 
during the time we were considering judg- 
ment after having already announced the 
order that there was mention of this pend- 
ing matter during the conversation. I have 
given this revelation the most anxious thought 
and even the strongest judicial restraint which 
a Judge would prefer to exercise, leaves me 
no option but to place this on record hoping 
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that the majesty of the High Office of the 
President, who should be beyond the high- 
watermark of any controversy, suffers not in 
future. 


UNTWALIA, J:u— 173. The unanimous 
order of the Bench in these cases was deliver- 
ed on April 29, 1977. The judgments in 
support of the order are now being delivered. 
While generally agreeing with the reasons 
given in the leading judgment of the learned 
Chief Justice, on some of the points I would 
like to add a few words and make some ob- 
servations of my own. 


174. As to the maintainability of the writ 
applications filed by some of the members of 
the Punjab Legislature under Art. 32 of the 

‘\Constitution of India, I would, as at present 
advised, not like to express any opinion one 
way or the other. I will assume in their favour 
that at the threshold the applications are 
maintainable. Yet they do not make out a case 
for issuance of any kind of writ, direction, or 
order. 

175. But as to the maintainability of the 
suits filed under Art. 181 by the various 
States I would like to say that, although the 
point is highly debatable and not free from 
difficulty, the dispute of the kind raised in 
the suits does not involve any question whe- 
ther of law or fact on which the existence 
or extent of any legal right of the States con- 
cerned depends. To my mind the dispute 
raised is between the Government of India 
and the Government or the Legislative As- 
sembly of the States concerned. One or 
more limbs, namely, the Government, 
the Legislature or the Judiciary of a 
State cannot be equated with the State, 
Although the expression “legal right” occurr- 
ing in Art. 181 embraces within its ambit 
not only the constitutional rights of the States 
but also other kinds of legal rights, the dis- 
pute must relate to the territory, property, 
or some other kind of legal right of the 
State. Broadly speaking, the nature of, the 
dispute in these cases is that the President 
on the advice of the Council of Ministers, in 
other words, the Government of India pro- 
poses to exercise his powers under Art. 856 
for making a proclamation in order to dis- 
solve the Legislative Assembly of the State 
concerned and to dislodge the Council of 
Ministers, the particular Government in 
power in that State. Such a dispute, in my 
opinion, is not a dispute vis-a-vis the legal 
right of the State—a unit of the Union of 
India. It falls short of that. What is alleged 
is that pursuant to the impugned proclama- 
tion the President will assume to himself all 
or any of the functions of the Gavernment 
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of the State and all or any of the powers 
vested in or exercisable by the Governor in- 
cluding the power to dissolve the Assembly 
under Art. 174 (2) (b). Such a proposed or 
threatened action does affect the legal right 
of the Government in power and the Legisla- 
tive Assembly—-a part of the State Legis- 
lature, but not of the State itself. The State 
undoubtedly is entitled to have a Governor— 
a Government in one form or the other and 
the Legislature. No part of it can be abo- 
lished. Abolition would affect the legal right 
of the State. But it is not quite correct to 
say that a State has a legal right to have 
a particular Governor or a particular Gov- 
ernment or a particular Legislative Assembly. 
In contrast to the word “dissolved” used in 
Art. 174 I would point out the provision of 
“abolition” of the legislative Council of a 
State mentioned in Article 169. Simi- 
larly, to illustrate my view point, I may reter 
to Article 158 which provides “there shall 
be a Governor for each State”, and Art. 156 
which provides for a particular Governor 
holding office during the pleasure of the Pre- 
sident. If a dispute arises in relation to an 
action or threat of the Government of India 
under Article 153 it will affect the legal right 
of the State as the State cannot exist without 
a Governor. But if the dispute concerns 
merely the removal of a particular Governor 
by the President, it only affects the legal 
right of the person holding the office or the 
Government of the State but not of the 
State itself. That the distinction, though 
subtle, is significant and appreciable, is clear 
from the language of the various clauses of 
Art. 131 itself as also from the definitions of 
State and State Governments given in S. 3 
(58) and 8 (60) of the General Clauses Act. 
In my considered judgment, therefore, the 
suits as instituted under Art, 181 are not 
maintainable. 


176. But I would not rest content to 
maintain the dismissal of the suits only on 
this technical ground. ' 

177. Putting the matter briefly in some 
words of my own as to the merits of the 
suits I would like to emphasize, in the first 
instance, that it is difficult to presume, as- 
sume or conclude that the only basis of the 
proposed action by the President is the fact 
mentioned in the letter of the Home Min- 
ister to the Chief Ministers of the States con- 
cerned or the speech of the Law Minister 
of the Government of India. There is no war- 
rant nor any adequate material disclosed in 
any of the plaints in support of any assertion 
to the contrary. Secondly, even if one were 
to assume such a fact in favour of the plain- 
tiffs or the petitions the facts disclosed, un- 
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doubtedly, lie in the field or an area purely 
of a political nature, which are essentially 
non-justiciable. It would be legitimate to 
characterise such a field as a prohibited area 
in which it is neither permissible for the 
Courts to enter nor should/they ever take 
upon themselves the hazardous task of en- 
tering into such an area. In the very nature 
of things the President must be left to be the 
sole Judge, of course, on the advice of his 
Council of Ministers, for his satisfaction as 
to whether there exists or not a situation in 
which the Government of a State cannot be 
carried on in accordance with the provisions 
of the Constitution. Such a satisfaction may 
be based on receipt of a report from the 
Governor of a State or otherwise. Neither 


can the President be compelled to disclose 
all the facts and materials leading to his 
satisfaction for an action under Art. 856 nor 
is his conclusion as to the arising of a situa- 
tion of the kind envisaged in Article 856 (1), 
generally speaking, open to challenge even on 
the disclosed facts. 


178. I, however, must hasten to add that 
I cannot persuade myself to subscribe to the 
view that under no circumstances an order of 
proclamation made by the President under 
Art, 856 can be challenged in a Court of 
law. And, I am saying so notwithstanding 
the provision contained in clause (5) of the 
said Article introduced by the Constitution 
(88th Amendment) Act, 1975. In support of 
the divergent views canvassed before us 
either in relation to the proclamation of emer- 
gency under Art. 352 or a proclamation under 
Art. 856, extreme hypothetical examples were 
cited on one side or the other. From a prac- 
tical point of view most of such examples 
remain only in hypothesis and in an imaginary 
world. It is difficult to find them in reality 
but yet not impossible in a given case or 
cases. Then, where lies the difference? Even 
before the introduction of cl. (5) in Art. 856 
or a similar clause in some other Articles, 
such as Arts. 852 and 128, the doors were 
closed for the Courts to enter the prohibited 
area which is popularly and generally called 
the political field. If the validity of the ac- 
tion taken by the President in exercise of his 
power, say, under any of the three Articles 
referred to above is challenged attracting the 
necessity of entering the prohibited field to 
peep into the reality of the situation by exa- 
mination of the facts for themselves, either 
on the ground of legality or mala fides the 
Courts have always resisted and shall continue 
to resist the inducement to enter the prohi- 
bited field: for example, Bhagat Singh 
v. The King Emperor; 58 Ind App 169: 
(AIR 1981 PC 111) King Emperor v. Benoari 
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Lal Sarma 72 Ind App 57:(AIR 1945 PC 
48); Lakhi Narayan Das v. The Province of 
Bihar 1949 FCR 698 : (AIR 1950 FC 59) and 
M/s. S. K. G. Sugar Ltd. v. State of Bihar 
(1975) 1 SCR 812: (AIR 1974 SC 1588). To 
put it graphically cl. (5) has merely put a seal 
on such closed doors to check more empha- 
tically the temptation or the urge to make 
the Courts enter the prohibited field. At- 
tempts have always been made by the party 
who is out of the field of power, if I can 
equate it with the prohibited field aforesaid, 
to induce the Court to enter that field in 
order to give relief against the taking of the 
extra-ordinary steps by the President on the 
advice of the Government in power. On the 
other hand, the party in power has always 
resisted such move. In a democracy the cur- 
rent of public opinion and franchise may 
push a particular ship on the side of the 
shore or the other. But this Court, like the 
Pole Star, has to guide and has guided the 
path of all mariners in an even manner re- 
maining aloof from the current and irrespec- 
tive of the fact whether a particular ship is 
on this shore or that. 


179. But then, what did I mean by say- 
ing that a situation may arise in a given case 
where the jurisdiction of the Court is not 
completely ousted? I mean this. If, without 
entering into the prohibited area, remaining 
on the fence, almost on the face of the im- 
pugned order or the threatened action of the 
President it is reasonably possible to say that 
in the eye of law it is no order or action 
as it is in flagrant violation of the very words 
of a particular Article, justifying the conclu- 
sion that the order is ultra vires, wholly il- 
legal or passed mala fide, in such a situation 
it will be tantamount in law to be no order 
at all. Then this Court is not powerless to 
interfere with such an order and may, rather, 
must, strike it down. But it is incompetent and 
hazardous for the Court to draw such con- 
clusions by investigation of facts by entering 
into the prohibited area. It would be equally 
untenable to say that the Court ‘would be 
powerless to strike down the order, if on its 
face, or, if I may put it, by going round the 
circumference of the prohibited area, tha 
Court finds the order as a mere pretence or 
a colourable exercise of the extra-ordinary 
powers given under certain Articles of the 
Constitution. In a given case it may be pos- 
sible to conclude that it is a fraud on the 
exercise of the power. But as I have said 
above in all such types of cases which from 
a practical point of view are likely to seldom 
occur and even if they occur may be few and 
far between, the Courts have to arrive at such 
conclusions by checking their temptation to 
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enter the prohibited area of facts which are 
essentially of a political nature. It is in this 
context Lord Mac Dermott seems to have ob- 
served in the case of Stephen Kalong Ning- 
kan v. Government of Malaysia 1970 AC 379 
at pages 891-92: 


“The issue of justiciability raised by the 

Government of Malaysia led to a difference 
of opinion in the Federal Court, the Lord 
President of Malaysia and the Chief Justice 
of Malaya holding that the validity of the 
proclamation was not justiciable and Ong J. 
holding that it was. Whether a proclamation 
under statutory powers by the Supreme Head 
of the Federation can be challenged before 
the courts on some or any grounds is a con- 
stitutional question of far-reaching: importance 
which, on the present state of the authorities, 
remains unsettled and debatable.” 
In the application of the principle enunciated 
by me and in the demarcation of the prohi- 
bited area, opinions may sometimes differ, 
mistakes may sometimes be committed either 
by unduly enlarging the area of the prohibit- 
ed field or by unduly limiting it.. But such 
differences are inherent in the very nature of 
administration of justice through human 
agency. No way out has yet been involved 
nor can one conceive of a better methodo- 
logy. Nonetheless the Courts and the Judges 
manning them are the best arbiters of judg- 
ing their own limits of jurisdiction as the 
custodian of the functions to watch and see 
every limb of the State-acting under the Con- 
stitution in accordance with it. It is in- 
trinsic and not uncommon to find that a 
party in control of the field which I have 
described as a prohibited area would be try- 
ing to view and make that area as large as 
possible and the party outside that field will 
endeavour to narrow it down as far as feasi- 
ble. But the Courts’ do keep and have got 
to keep that area the’ same as far as it is 
humanly and legally possible to do so either 
for the one or the other party. It is neither 
possible nor advisable or useful to make an 
attempt to define such area by taking exam- 
ples one way or the other to illustrate as to 
when the Court would be able to say that: 
“I am striking out a particular order of the 
President without entering the prohibited area 
or vice versa”. In these cases I could rest 
content by saying that, as I view the facts 
placed before us, they are exclusively within 
the prohibited area. 


180. The main theme of contention has 
been that the President cannot make the pro- 
clamation because when laid before each 
House of the Parliament in accordance with 
cl. (8) of Art. 856 it is sure or very likely 


State of Rajasthan v. Union of India (Untwalia J.) 


[Prs. 179-180] S.C. 1423 


that it will not be approved by the Rajya 
Sabha where the party in power in the 
concerned States is in clear majority; in any 
event, the President cannot and should not 
be permitted to take any action pursuant to 
the proclamation of dissolving the Assembly 
without the approval of both the Houses of 
Parliament, as the act of dissolution will be 
irretrievable and in flagrant violation of the 
federal structure of the Constitution. I find 
no words of such limitation on the power of 
the President either in the original Article as 
framed and passed by the Constituent As- 
sembly or in any of the amendments brought 
therein from time to time. The proclamation 
made and any action taken pursuant thereto 
if otherwise valid and not open to challenge 
in the manner and within the limitation I 
have indicated above, are valid till the pro- 
clamation lasts, the maximum period of 
which is two months even without the ap- 
proval of the Houses of Parliament. On the 
revocation of the proclamation by the Pre- 
sident or its disapproval or non-approval by 
either House of the Parliament the preclama- 
tion merely ceases to operate without in any 
way affecting or invalidating the action taken 
pursuant to the proclamation before its cesser 
of operation. Nobody has yet suggested, 
nor could any one do so, with any semblance 
of justification that such a wide power con- 
ferred on the President even by the original 
Constitution as passed and adopted by the 
people of India could have any relevancy to 
the so called destruction of the basic fede- 
ral structure of the Constitution. In this res- 
pect I, for myself, do not see any appreciable 
or relevant difference between the action of 
dissolution of an Assembly by the Governor 
of a State in exercise of his power under 
Art. 174 (2) (b), or such an action taken pur- 
suant to the proclamation under Art. 856 (1) 
(a). There may be justifiable and genuine 
differences of opinion between the politicians, 
political thinkers, jurists and others whether 
the grounds of the proposed action disclosed 
so far in the letter of the Home Minister or 
the speech of the Law Minister of the Gov- 
ernment of India can necessarily lead to the 
conclusion whether a situation has arisen in 
which the Government of the State cannot be 
carried on in accordance with the provisions 
of the Constitution. Firstly, the possibility 
of other grounds being there for the proposed 
action under Art. 356 cannot be ruled out. 
Even if ruled out, the conclusion drawn on 
the facts disclosed cannot be said to be so 
perverse, erroneous and palpably unsustain- 
able so as to enable this Court to say that 
standing on the fence the Court can declare 


that the proposed action of proclamation on 
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these facts falls in the category of the cases 
where the Court will be justified to prevent 
the threatened action by injuncting the Pre- 
sident either to issue the proclamation or to 
dissolve the Assembly of a particular State. 
I, for one, would meticulously guard myself 
against expressing any opinion one way or the 
other except saying that the facts disclosed 
so far, in my considered judgment, are defini- 
tely and exclusively within the prohibited area 
and the conclusions drawn therefrom are 
reasonably possible, especially in the back- 
ground of Art. 355. On the facts, as they are, 
it is difficult, rather, impossible to say that 
the proposed proclamation is going to be 
made mala fide with an ulterior motive. 
Apart from the other technical and insur- 
mountable difficulties which are there in the 
way of the plaintiffs or the petitioners in 
getting any of the reliefs sought I have 
thought it advisable to pin point in my own 
humble way the main grounds in support of 
the order we have already declared. 


FAZAL ALI, Ju— 
democracy like ours the popularly 
elected executive Government has 
sometimes to face a difficult and 
delicate situation and in the exer- 
cise of its functions it has to perform 
onerous duties and discharge heavy 
responsibilities which are none too 
‘easy or pleasant a task, Circumstan- 
ces may arise where problems facing 
the Government are political, moral, 
legal or ethical calling for a careful 
and cautious exercise of discretion of 
powers conferred on the Govern- 
ment by the Constitution of the coun- 
try. Even though the Government 
may have acted with the best of in- 
tentions, its actions may displease 
some and please others, as a result of 
which serious controversies and pro- 
blems arise calling for an immediate 
and satisfactory solution. The pre- 
sent suits filed by some of the States 
and the writ petitions filed by three 
members of the Legislative Assembly 
of Punjab are ridden with legal and 
constitutional problems due to an 
action taken by the Central Govern- 
ment to meet, what in its opinion 
was, an unprecedented political situa- 
tion. My Lord the Chief Justice has 
succinctly detailed the facts of the 
present suits and the petitions and it 
is not necessary for me to repeat the 
same, except in so far as they may 
be relevant for the decision of the 
conclusions to which I arrive, I might 


181. In a big 


A-L R. 


also mention that I fully agree with 
the judgment proposed by my .Lord 
the Chief Justice giving complete 
reasons for the order which the 
Court had unanimously passed on 
April 29, 1977, dismissing the suits 
as also the writ petitions and reject- 
ing the injunctions sought for and 
other interim orders. I would, how- 
ever, like to give my own reasons 
high-lighting some of the important 
aspects that arise in the case. 


182. By virtue of the President’s` 
order dated the 18th January, 1977 
published in the Gazette of India- 
Extraordinary, Part I-section 1, by a 
notification dated the 19th January 
1977 the President in exercise of the 
powers conferred upon him by sub- 
clause (b) of Cl. (2) of Art, 85 of the 
Constitution dissolved the Lok Sabha. 
This notification was soon followed 
by another notification dated the 10th 
February 1977 issued by the Ministry 
of Law, Justice and Company Af- 
fairs calling upon all the parliamen- 
tary constituencies to elect members 
in accordance with 5. 14 (2) of the 
Representation of the People Act, 
1951. In pursuance of this Notifica- 
tion the Election Commission on the 
same day appointed the dates when 
elections were to be held in various 
constituencies, This order was pass- 
ed under S. 30 of the Representation 
of the People Act, 1951. Further 
details are not necessary for the 
purpose of deciding the issues arising 
in this case. Suffice it to mention 
that in consequence of the elections 
which were held in March 1977, the 
Congress Party was almost routed 
in Bihar, U. P., Himachal Pradesh, 
Haryana, Madhya Pradesh, Orissa, 
Punjab, Rajasthan & West Bengal, 
and particularly in some of the States 
not a single candidate set up by the 
Congress Party was returned, The 
Congress also lost its majority in the 
Lok Sabha as a result of which the 
Government at the centre was form- 
ed by the Janta Party in coalition 
with the Congress for Democracy. 
Mr. Morarji Desai the present Prime 
Minister was sworn in after being 
elected as the party leader on March 
24, 1977 and he selected his Council 
of Ministers on March 25, 1977, Soon 
thereafter the Union Home Minis- 
ter addressed a letter to the aforesaid 
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nine States, namely, Bihar, U. P., 
Himachal Pradesh, Haryana, Madhya 
Pradesh, Orissa, Punjab, Rajasthan 
and West Bengal, asking them to ad- 
vise their respective Governors to 
dissolve the Assemblies and seek a 
fresh mandate from the people. 

183. The six plaintiffs, namely, 
the States of Rajasthan, Madhya Pra- 
desh, Punjab, Bihar, Himachal Pra- 
desh and Orissa have filed suits in 
this Court praying for a declaration 
that the letter of the Home Minister 
was illegal and ultra vires of the 
Constitution and not binding on the 
plaintiffs and prayed for an interim 
injunction restraining the Central 
Government from resorting to Art. 
356 of the Constitution. A perman- 
ent injunction was also sought for 
by the plaintiffs in order to restrain 
the Central Government permanently 
from taking any steps to dissolve the 
Assemblies until their normal period 
of six years was over, The writ 
petitioners who are some members of 


the Legislative Assembly of Punjab 
have filed writ petition complaining 
of violation of their fundamental 


rights and have also prayed for simi- 
lar injunctions. The prayer of the 
plaintiffs as also that of the peti- 
tioners has been seriously contested 
by the defendant/respondent Union 
of India on whose behalf the Addi- 
tional Solicitor-General raised several 
preliminary objections and also con- 
tested the claim on merits, 


184. Having discussed the nature 
of the claim by the plaintiffs, it may 
now be germane to examine the pre- 
liminary objections taken by the 
defendant to the maintainability of 
the suits by the plaintiffs as also of 
the petitions. The first preliminary 
objection raised by the Additional 
Solicitor General was that the suits 
were not maintainable under Art. 131 
of the Constitution because one of 
the essential requirements of Art. 131 
was that there must be a dispute be- 
tween the Government of India and 
one or more States, and the present 
dispute is, on the very face of the 
allegations made by the plaintiffs, 
not between the Government of India 
and one or more States, but it is be- 
tween the Government of India and 
the States Governments which is not 
contemplated by Art. 131 of the 
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Constitution. Mr, Niren De, appear- 
ing for some of the plaintiffs, how- 
ever, submitted that the language of 
Art. 131 is wide enough to include 
not only the States but also the 
State Governments which alone can 
represent the states and contest any 
legal right on behalf of the States. 


185. It was next contended by the 
Additional Solicitor-General that even 
if the first condition of Art, 131 is 
satisfied, there was no dispute as 
contemplated by Art. 131. Mr. Niren 
De rebutted this argument by con- 
tending that the letter of the Home 
Minister disclosing the grounds on 
which the Central Government pro- 
posed to take action for dissolution 
of the Assemblies was a sufficient 
dispute which entitled the plaintiffs 
“A approach this Court under Art. 

1 


186. Lastly, it was submitted by 
the Additional Solicitor-General that 
while the plaintiffs have prayed for 
the relief of both temporary and 
permanent injunctions, this Court, 
hearing a suit under Art, 131 of the 
Constitution, cannot grant the relief 
for injunction and the only relief 
which this Court can give would be 
purely of a declaratory character. 
This point, however, was later on 
given up by the Additional Solicitor 
General, and in our opinion rightly, 
because S. 204 of the Government of 
India Act, 1935, which preceded the 
Constitution contained an express pro- 
vision, viz, sub-s. (2) which express- 
ly barred the right of the Court to 
grant any relief excepting a declara- 
tory one. whereas in Art. 131 of the 
Constitution that particular clause 
has been deliberately omitted and the 
restriction imposed under that clause 
by the Government of India Act has 
been removed, as a result of which 
this Court ean grant any relief which 
it thinks suitable and which is justi- 
fied by the necessities of a particu- 
lar case. 


187. In order to examine the vali- 
dity of the contentions put forward 
by counsel for the parties, it may be 
necessary to extract the provisions of 
Art, 131 of the Constitution, the re- 
levant part of which runs thus: 


"131. Original jurisdiction of the 
Supreme Court.— Subject to the pro- 
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visions of this Constitution, the Sup- 
-reme Court shall, to the exclusion of 
any other Court, have original juris- 
diction in any dispute— 

(a) between the Government of 
India and one or more States; or 

(b) between the Government of 
India and any State or States on 
one side and one or more other 
States on the other or 

(c) between two or more States, if 

and in so far as the dispute involves 
any question (whether of law or fact) 
on which the existence or extent of 
a legal right depends.” 
An analysis of this provision would 
indicate that before a suit can be en- 
tertained by this Court under this 
provision, the following conditions 
must be satisfied: 

(i) that there must be a dispute; 

(ii) that the dispute must be be- 
tween the Government of India and 
one or more States or between Gov- 
ernment of India and any State or 
States on one side and one or more 
other States on the other, or between 
two or more States; 

(iii) that the dispute must involve 
any question (whether of law or fact) 
on which the existence or extent of 
a legal right depends; and 

(iv) that there is no other provi- 
sion in the Constitution which can be 
resorted to solve such a dispute. 
Before we apply these conditions to 
the facts of the present case, it may 
be necessary to run through the con- 
tents of the letter of the Home Minis- 
ter as also the Press interviews 
given by him and by the Law Minis- 
ter which according to the plaintiffs 
form an integral part of the commu- 
nication received by them from the 
Home Minister. My Lord the Chief 
Justice has extracted in extenso the 
press statements as also the contents 
of the letter of the Home Minister 
written to the various Chief Ministers 
of the States and I would like, how- 
ever, to indicate the main points 
contained therein for the purpose of 
deciding whether or not a real dis- 
pute arose in the case. 


188A. The statement of the Home 
Minister to the Press is extracted at 
p. 25 in Original Suit No. 2 of 1977 
and the relevant part of the same 
runs thus: 
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“We have given our most earnest 
consideration to the unprecedented 


political situation arising out of the 
virtual rejection, in the recent Lok 
Sabha Elections of the Congress ean- 
didates in several States. I have in 
mind Punjab, Haryana, Himachal 
Pradesh, Rajasthan, Madhya Pradesh, 
Bihar, Orissa, Uttar Pradesh and | 
West Bengal. 


alee People at large do not any 
longer respect the propriety of the 
Congress Governments in these 
States, continuing in power without 
seeking a fresh mandate from the 
electorate.” - 
Similarly the relevant part of the 
contents of the Home Minister’s let- 
ter to the Chief Ministers may be 
extracted thus: 

“We have given our earnest and 
serious consideration to the most 
unprecedented political situation aris- 
ing out of the virtual rejection, in 
the recent Lok Sabha_ elections, of 
candidates belonging to the ruling 
party in various States...... We have 
reasons to believe that this has creat- 
ed a sense of diffidence at different 
levels of administration, People at 
large do not any longer appreciate 
the propriety of continuance in power 
of a party which has been unmistak- 
ably rejected by the electorate. 

(Emphasis supplied) 
Relevant portions of the extracts 
from the interview given by Mr. 
Shanti Bhushan in a spotlight pro- 
gramme of the All India Radio may 
also be quoted from Annexure ‘B’ 
of the Paper Book in Original Suit 
No. 1 of 1977 filed by the State of 
Rajasthan which run thus: 




















“In an interview in the  spot-light 
programme of All India Radio he 
said that the most important basic 
feature of the Constitution was de- 
mocracy, which meant that a Govern- 
ment should function with the broad 
consent of the people and only so 
long as it enjoyed their confidence. 
If State Governments chose fo gov- 
ern the people after having lost 
the confidence of the people, they 
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would be undemocratic Governments 
he said.” 

(Emphasis supplied) 
the most important 
basic feature of the Constitution was 
democracy which meant that a Gov- 
ernment should function with the 
broad ‘consent of the people and only 
so long as it enjoyed the confidence 
of the people. 


Mr, Shanti Bhushan said that the 
mere fact that at one time the Gov- 
ernment in the States enjoyed the 
confidence of the people did not give 
them the right to govern unless they 
continued to enjoy that confidence. If 
a situation arose in which a serious 
doubt was cast upon the Government 
enjoying the continued confidence of 
the people, then the provision for 
premature dissolution of the Assem- 
bly immediately came into operation. 

The provision not merely gives the 
power but it casts a duty because 
this power is coupled with duty, 
namely, the Assembly must be dis- 
solved immediately and the Govern- 
ment must go to the people to see 
whether it has the continued confi- 
dence of the people to govern.” 


188. Thus analysing the stands 
taken by the Home Minister and the 
Law Minister, the following grounds 
appear to have been relied on by 
them for the purpose of maintaining 
that the Assemblies should be dis- 
solved and the Chief Ministers them- 
selves should advise the Governors 
accordingly: 

(1) that an unprecedented political 
situation had arisen by the virtual 
rejection, in the recent Lok Sabha 
elections, of the Congress candidates 
in the States concerned, namely the 
plaintiffs in the six suits including 
Uttar Pradesh, Haryana and West 
Bengal; 

(2) that the people at large did not 
corsider it expedient for the Congress 
Governments to continue without 
seeking a fresh mandate, when their 
Congress party was completely routed 
in the Lok Sabha elections from the 
States concerned; 


(3) that the constitutional experts 
have also advised the Home Minister 
that the State Governments have im- 
pliedly forfeited the confidence of the 
people; 
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(4) that there is a climate of un- 
certainty which has created a sense 
of diffidence at different levels of 
administration, 

(5) that such a climate of uncer- 
tainty has given rise to serious 
threats to law and order; 

(6) that the most important basic 
feature of the Constitution being de- 
mocracy, a Government had to func- 
tion with the broad consent of the 
people so long as it enjoyed its con- 
fidence. If the State Government lost 
the confidence of the people, then it 
would be undemocratic for them to 
continue; 


(7) that if a situation arose in which 


a serious doubt was cast upon the 
Gevernment enjoying the continued 
confidence of the people, then the 


provision for premature dissolution of 


‘the Assembly would at once be at- 


tracted. Where such a situation 
arises the power contained in the Con- 
stitution is coupled with a duty to 
dissolve the Assembly and direct the 
Government to go to the people in 
order to see whether it has the con- 
tinued confidence of the people to 
govern them. 


The correctness of the extracts quot- 
ed above from the documents filed 
by the plaintiffs has not been disput- 
ed by the Additional Solicitor-General. 
Mr. Niren De contends that in view 
of the stand taken by the Law Minis- 
ter and the Home Minister there 
arose a clear dispute between the 
Government of India and the State 
Governments so as to call for an ad- 
judication by this Court. In my 
opinion, the crucial question to be 
considered is whether or not there is 
a dispute, Statements by Ministers 
or even by the Government or made 
by one party and denied -by the 
other may not amount to a dispute, 
unless such a dispute is based on a 
legal right. A “dispute” has been de- 
fined in the Webster’s Third New In- 
ternational Dictionary as follows: 
“verbal controversy: strife by op- 
posing argument or expression of op- 
posing views or claims: controversial 
discussion.” A dispute, therefore, 
clearly postulates that there must 
be opposing claims which are 
sought to be put forward by 
one party and resisted by the 
others. One of the essential in- 
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gredients of Art. 131 is that the dis- 
pute must involve a legal right based 
on law or fact. The question which 
one would ask is what is the legal 
right which is involved in the state- 
ments given by the Home Minister or 
the Law Minister or the letter ad- 
dressed by the Home Minister to the 
Chief Ministers? The governmental 
authorities have merely expounded 
the consequences of the interpretation 
of the constitutional provisions re- 
lating to the dissolution of the As- 
semblies. There can be no doubt 
that under Art, 356 it is the Central 
Government alone which, through its 
Council of Ministers, can advise the 
President to issue a proclamation dis- 
solving the Assemblies. The word 
“otherwise” clearly includes a con- 
tingency where the President acts 
not on the report of the Governor 
but through other modes, one of 
which may be the advice tendered by 
fhe Council of Ministers, Under 
Art, 74 as amended by the Constitu- 
tion (Forty-Second Amendment) Act, 
1976, the relevant part of which 
may be extracted below: 


“There shall be a Council of Minis- 
ters with the Prime Minister at the 
head to aid and advise the President 
who shall, in the exercise of his 
functions, act in accordance with 
such advice.” 


the Council of Minister has to aid 
and advice the President and once the 
advice is given, the President has 
got to accept it, there being no dis- 
cretion left in him. Thus if the Cen- 
tral Government chooses to advise 
‘the President to issue a proclamation 
dissolving an Assembly, the Presi- 
dent has got no option but to issue 
the proclamation, This manifestly 
shows that the Central Government 
has a legal right to approach the 
President to issue a Proclamation for 
dissolution of an Assembly as a part 
of the essential duties which the 
Council of Ministers have to perform 
while aiding and advising the Presi- 
dent. The State Governments, how- 
ever, do not possess any such right 
at all. There is no provision in the 
Constitution which enjoins that the 
State Government should be consult- 
ed or their concurrence should | be 
obtained before the Council of Minis- 
ters submit their advice to the Presi- 
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dent regarding a matter pertaining to 
the State so far as the dissolution of 
an Assembly is concerned, Article 356 
also ‘which confers a power on the 
President to issue a Proclamation 
dissolving an Assembly does not con- 
tain any provision which requires 
either prior or subsequent consulta- 
tion or concurrence of the State Govt. 
before the President exercises this 
power, In these circumstances, can it 
be said that the State Governments 
have a right to assert that an order 
under Art. 356 shall not be passed 
by the President or to file a suit for 
a declaration that the President may 
be injuncted from passing such an 
order? The right of the State Gov- 
ernments to exist depends on the 
provisions of the Constitution which 
is subject to Art, 356, If the Presi- 
dent decides to accept the advice of 
the Council of Ministers of the Cen- 
tral Government and issues a procla- 
mation dissolving the Assemblies, the 
State Governments have no right to 
object to the constitutional mandate 
contained in Art. 356. It is conceded 
by Mr, Niren De that if the Presi- 
dent, on the advice of the Council 
of Ministers, would have passed a 


notification dissolving the State As- 
semblies under Art, 356, the plain- 
tiffs were completely out of court 


and the suits would not have been 
maintainable. It is not understand- 
able how the position would be any 
different or worse, if the Central 
Government chose to be fair to the 
State Governments concerned by in- 
forming them of the grounds on the 
basis of which they were asked to 
advise their Governors to dissolve 
the Assemblies. The mere fact that 
such letters were sent to the State 
Government containing gratuitous ad- 
vice would not create any dispute, if 
one did not exist before, nor would 
such a course of conduct clothe the 
State Government with a legal right 
to call for a determination under 
Art, 131. If the State Governments 
did not possess such a legal right, or 
for that matter any right at all, then 
they cannot put forward any claim 
before a Court for a declaration or 
injunction, Mr. Niren De, however, 
submitted that the very fact that the 
Home Minister was compelled to ad- 
dress a communication to the Chief 
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Ministers of the State Governments 
for advising the Governors to dis- 
solve the respective Assemblies and 
the Chief Ministers refused to accept 
the advice of the Home Minister 
shows that a dispute arose. In my 
opinion, however, the contention does 
not appear to be well founded. As- 
suming that the Home Minister’s let- 
ter to the Chief Ministers raised 
some sort of a dispute, the moment 
the Chief Ministers answered that 
letter and spurned the advice given 
by the Home Minister, the dispute 
came to an end and ceased to exist. 
Unless there is an existing dispute 
involving a legal right between the 
parties, the forum provided by Art. 
131 cannot be availed of by any 
party. I am fortified in my view by 
a decision of the Federal Court in 
United Provinces v. Governor-General 
in Council, (1939) FCR 124, 136: 
(AIR 1939 FC 58 at p. 64) where 
Gwyer, C., J., speaking for the Court 
observed thus: 

“The Federal Court has by S. 204 
(1) of the Constitution Act an exclu- 
sive original jurisdiction in any dis- 
pute between the Governor-General 
in Council (or, after federation, the 
Federation) and any Province, if and 
in so far as the dispute involves any 
question, whether of law or fact, on 
which the existence or extent of a le- 
gal right depends. It is admitted that 
the legal right of the Province to 
have the fines now under discussion 
crediated to Provincial revenues and 
not to the Cantonment Funds depends 
upon the validity or otherwise of Sec- 
tion 1:06 of the Act of 1924. The 
plaintiffs deny the validity of the 
section, the defendant asserts it; and 
it seems to me that this is clearly a 
dispute involving a question on which 
the existence of a legal right de- 
pends.” 

This case affords a clear illustration 
of a real dispute involving a legal 
right. In that case the main dispute 
was regarding the question whether 
the fines crediated to Provincial re- 
venues and not to the Cantonment 
Funds belonged to the Province or 
the Central Government through the 
Cantonment, It will be noticed that 
the Federal Court clearly held that 
such a dispute clearly fell within 
the purview of S, 204 (1) of the Gov- 


State of Rajasthan v. Union of India (Fazal Ali J.) [Prs. 188-189] S.C. 1429 


ernment of India Act which was in 
pari materia to Art, 131 of the Con- 
stitution, That case is purely illu- 
strative and decides that it is only 


such type of disputes as are con- 
templated by Art, 131. For these 
reasons, therefore, I am clearly of 


the view that having regard to the 
facts and circumstances of the pre- 
sent case, it has not been established 
that there was any dispute involving 
a legal right between the Govern- 
ment of India and the State Govern- 
ments, and therefore one of the es- 
sential ingredients of Art, 131 not 
having been fulfilled the suits are not 
maintainable on this ground alone. 


189. The next preliminary objec- 
tion taken by the Additional Solici- 
tor-General was that there is no dis- 
pute between the Government of 
India and the States because what 
Art. 131 postulates is that the dis- 
pute must be between the Govern- 
ment of India and the States as 
understood in the proper sense, 
namely, the territories comprising 
the State or the permanent institu- 
tions comprised in it, e.g., the Gov- 
ernor, the Legislature, the High 
Court, the Publie Service Commis- 
sion and the like. In other words, 
where the Central Government wants 
to abolish the Legislature complete- 
ly or to abolish the institution of the 
Governor or the High Court, this will 
be a matter which will concern the 
State and the State Government as 
such. I am inclined to agree with the 
contention put forward by the Addi- 
tional Solicitor-General. What Arti- 
cle 131 takes within its fold is not 
the State Government comprising of 
a particular set of Ministers, but the 
Government itself, which exists for- 
ever, even though the personnel run- 
ning the Government may change 
from time to time, Article 12 of the 
Constitution, the scope of which is 
restricted only to the fundamental 
rights, does provide that the “State” 
includes the Government and Parlia- 
ment of India and the Government 
and the Legislature of each of the 
States. Here the term “State” has 
been given a very broad spectrum 
because the definition is dealing with 
the exposition of fundamental rights 
and its various incidents which have 
to be interpreted in the broadest pos- 
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sible sense so as to protect the citi- 
zen from any institution included in 
the term “State” which even includes 
not only the Government of the 
State but also Government of India. 
Article 12, however, does not apply 
to Chap. IV where Art, 131 occurs 
and which deals with the Union Judi- 
ciary, In fact the word “State” as 
mentioned in Art. 131 has not been 
defined anywhere in the Constitution. 
Under Art. 367 if any term is not de- 
fined in the Constitution recourse 
ean be had to the General Clauses 
Act, 1897, for the purpose of under- 
standing the meaning of such a 
term, Sec, 3 (58) of the General 
Clauses Act defines “State” thus: 
“State” — 


(a) as respects any period before 
the commencement of the Constitu- 
tion (Seventh Amendment) Act, 1956, 
shall mean a Part A State, a Part B 
State or a Part C State; and 

(b) as respects any period after 

such commencement, shall mean a 
State specified in the First Schedule 
to the Constitution and shall include 
a Union territory:” 
On the other hand S. 3 (23) defines 
the word “Government” or “the 
Government” as including both the 
Central Govt, and any State Gov- 
ernment, Thus it will be clear from 
the definition of “State” given in 
See. 3 (58) of the General Clauses 
Act that the “State?” does not in- 
elude the State Government, 

190. The relevant parts of Arts. 1 
and 8 of the Constitution run thus: 

“I, Name and territory of the 
Union:— 

(1) India, that is Bharat, shall be a 
Union of States. 

(2) The States and the territories 
thereof shall be as specified in the 
First Schedule. 

(3) The territory of India shall 
comprise— 

(a) the territories of the States; 

(b) the Union territories specified in 
the First Schedule; and 

{c) such other territories as may be 
acquired.” 

"3 Formation of new States and 
alteration of areas, boundaries or 
names of existing States:— 

Parliament may by law— 

(a) form a new State by separation 
of territory from any State or by 
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uniting two or more States or parts 
of States or by uniting any territory 
to a part of any State; 


(b) increase the area of any State; 
(c) diminish the area of any State; 


(d) alter the boundaries of any. 
State; 


(e) alter the name of any State:” 
A perusal of these articles would re- 
veal in unequivocal terms that where- 
ver the Constitution has used the 
word “State” without any qualifica- 
tion it means “State” in the ordi- 
nary sense of its term, namely, the 
State along with its territory or in- 
stitutions. Article 3 expressly em- 
powers the Parliament to increase or 
diminish the area or territory of any 
State. It has no reference to the 
State Government at all or for that 
matter to a particular State Govern- 
ment run by a particular party. In 
my opinion, therefore, the word 
“State” in Art. 131 has also been 
used in this ordinary sense so as to 
include only the territory of the 
State and the permanent institutions 
contained therein. A dispute arising 
between the personnel running thein- 
stitutions is beyond the ambit of 
Art, 131. Furthermore, it would ap- 
pear that Cls, (a) and (b) of Article 
131 deliberately and advisedly use 
the words “Government of India and 
One or more States.” If the intention 
was to bring even a State Govern- 
ment as run by the Council of Minis- 
ters within the purview of this pro- 
vision, then the words “one or more 
State Governments” should have 
been used. instead of using the word 
“State”. This is, therefore, an intrin- 
sic circumstance which shows that 
the founding fathers of the Constitu- 
tion intended that the dispute should 
be confined only to the Government 
of India and the States as a polity or 
a constituent unit of the republic in- 
stead of bringing in dispute raised 
by the Government run by a particu- 
lar Council of Ministers which does 
not pertain to the State as such, 


191. Thus, summarising my con- 
clusions on this point the position is 
that the import and purport of Arti- 
cle 131 is to decide disputes between 
one State and another or between 
the Government of India and one or 
more States, The founding fathers 
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of the Constitution have used the 
word “State” in Art, 131 both deli- 
berately and advisedly so as to con- 
template the State as a constituent 
unit of the Union along with its ter- 
ritory and permanent institutions. 
The question as to the personnel 
who run these institutions is wholly 
unrelatable to the existence of a dis- 
pute between a State and the Gov- 
ernment of India. It is only when 
there is a complete abolition of any 
of the permanent institutions of a 
State that a real dispute may arise. 
A mere temporary dissolution of an 
Assembly under Art, 356 does not 
amount to an abolition of a State 
Assembly, because after such disso- 
lution under the provisions of the 
Constitution elections are bound to 
fellow and a new Legislature would 
evidently come into existence after 
the voters have elected the candi- 
dates. Unfortunately, there is no 
clear decision of this Court directly 
on this point, but on a true and pro- 
per construction of Art, 131, I am 
of the view that a dispute like the 
present is totally outside the scope 
of Art. 131 of the Constitution. For 
these reasons, therefore, I hold that 
the State Governments who have 
raised the dispute in this case are 
not covered by the word “State” ap- 
pearing in Art, 131 and therefore the 
suits are not maintainable on this 
pround also. I, therefore, record my 
respectful dissent from the view 
taken by my lord the Chief Justice 
and brother Judges on this particu- 
lar point. 





192. Similarly in the case of writ 
petitions, the Additional Solicitor- 
General raised a preliminary objec- 
tion as to the maintainability of the 
petitions, It was contended that the 
right of the petitioners as members 
of the Legislative Assembly of Pun- 
jab was not a fundamental right as 
envisaged by Part III of the Consti- 
tution. At the most, the right toe re- 
ceive allowance as members of the 
Assembly was merely a legal right 
consequent upon their election as 
members of the Assembly. It was 
not a right which flowed from the 
Constitution, Thus argued the Addi- 
tional Solicitor-General that there 
being no infraction of any fundamen- 
tal right, the petitioners cannot be 


State of Rajasthan v. Union of India(Fazal Ali J.) 


[Prs. 191-192] S.C. 1481 
allowed to take recourse to Art, 32 of 
the Constitution of India, This argu- 
ment was sought to be repelled by 
Mr. Garg. Counsel for the petitioners, 
on the ground that in view of the 
decision of this Court in Madhav Rao 
Jiwaji Rao Sciendia v, Union of 
India, (1971) 3 SCR 9:(AIR 1971 SC 
530) commonly known as “Privy Pur- 
ses Case” — the right to receive al- 
lowances by the petitioners was un- 
doubtedly a right to property and 
by the threatened dissolution of the 
Assembly there was a direct threat 
to the fundamental right to property 
which the petitioners had both under 
Art, 19 (1) (£) and Art. 31 of the 
Constitution, Very attractive though 
they are, we are, however, unable 
to accept the arguments put forward 
by Mr. Garg. This court in the Privy 
Purses Case was considering a legal 
right in quite a different context, 
namely, Art. 291 of the Constitution 
which has since been repealed by the 
Constitution (Twenty-sixth Amend- 
ment) Act, 1971. Article 291 as it 
stood then may be extracted thus: 


“291. Privy purse sums of Rulers:— 

Where under any covenant or 
agreement entered into by the Ruler 
of any Indian State before the com- 
mencement of this Constitution, the 
payment of any sums, free of tax, 
has been guaranteed or assured by 
the Government of the Dominion of 
India to any Ruler or such State as 
privy purse— 

(a) such sums shall be charged on, 
and paid out of, the Consolidated 
Fund of India, and 

(b) the sums so paid to any Ruler 
shall be exempt from all taxes on 
income.” 

A perusal of this provision would 
clearly indicate that the founding 
fathers of the Constitution sought to 
guarantee certain legal rights confer- 
red on the Rulers by making the 
sums paid to them a charge on the 
Consolidated Fund of India, The pay- 
ments made to the Rulers were gua- 
ranteed by the Constitution itself and 
it was in view of this peculiar and 
special provision that this Court held 
that the right of the Rulers to re- 
ceive payments free of tax was not 
only a legal right flowing from the 
Constitution but also a right to pro- 
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perty, because a charge was created 
on the Consolidated Fund of India 
for the payments to be received by 
the Rulers. In other words, the right 
to property arose directly from the 
status occupied by the Rulers under 
the Constitutional provision itself and 
it was not consequent upon the Rulers 
obtaining a particular status as mem- 
bers of the Assembly or otherwise 
which may be consequential to the 
acquisition of their subsequent sta- 
tus, In the instant case, the right of 
the petitioners is only a limited right 
inasmuch as it subsists only so long 
as the Assembly runs its usual course 
of six years, The right may also 
cease to exist if the Assembly is dis- 
solved by the President by issuing a 
proclamation under Art. 356, The 
right, therefore, subsists only so long 
as these two contingencies do not oc- 
cur. Furthermore, the Constitution 
does not guarantee any right or al- 
lowances to the Members of the As- 
sembly which are given to them by 
local Acts or Rules, In these circum- 
stances, therefore, the ratio decidendi 
of the Privy Purses Case cannot ap- 
ply to the petitioners, Hegde, J., 
while dealing with the nature of the 
legal right possessed by the Rulers in 
the Privy Purses case observed as 
follows: 

“As I am satisfied that the rights 
under Arts, 31 and 19 (1) (f) have 
been contravened it is not necessary 
te examine the alleged contravention 
of other rights. 


I have earlier come to the conclu- 
sion that the right to get the privy 
purse under Art, 291 is a legal right. 
From that it follows that it is a 
right enforceable through the courts of 
law, That right is undoubtedly a pro- 
perty. A right to receive cash grants 
annually has beei. considered by this 
Court to be a property — see State 
of M. P. v. Ranojirao Shinde, (1968) 
3 SCR 489: (AIR 1968 SC 1053). Even 
if it is considered as a pension as 
the same is payable under law name- 
ly Art. 291, the same is property — 
see Madhaorao Phalke v. State of 
Madhya Bharat, (1961) 1 SCR 957: 
(AIR 1961 SC 298).” 

It is obvious that the observations of 
this Court cannot apply to the peti- 
ftioners who cannot be said to have 
any fundamental right contained in 
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Part III of the Constitution, For these 


reasons, therefore, I am of the opi- 
nion that the preliminary objection 
raised by the Additional Solicitor- 


General is well founded and must 
prevail. 

193. Since we have heard the suits 
and the petitions on merits at great 
length also, even if we assume that 
the writ petitions are maintainable, 
we shall deal with the merits of both 
the suits and the writ petitions. We 
now proceed to deal with the merits 
of the suits and the writ petitions, 
although we think that the suits of 
the plaintiffs as also the petitions are 
liable to be rejected on the prelimi- 
nary objections raised by the Addi- 
tional Solicitor-General, 


194. Coming to the merits, three 
contentions were put forward before 


us by counsel for the plaintiffs and 
the petitioners: 
(1) that the letter sent by the 


Home Minister to the Chief Ministers 
amounted to a directive by the Cen- 
tral Government to the Chief Minis- 
ters to advise the respective Gover- 
nors for dissolving the Assemblies 
resulting in interference in the fede- 
ral set up of the States contemplated 
by the Constitution; 

(2) that even if the letter of the 
Home Minister was not a directive, it 
clearly amounted to a threat to the 
right of the present Government to 
continue in office and to be dissolv- 
ed if the directions given to the Chief 
Ministers were not carried out; 


(3) that the circumstances mention- 
edin the letter did not constitute suf- 
ficient reason for dissolution of the 
Assemblies under Art. 356 and the 
action of the Central Govt. in writing 
the letter to the Chief Ministers and 
giving interviews at the Press and 
the All India Radio amounted to a 
mala fide and colourable action which 
was sufficient to vitiate the advice 
which the Council of Ministers might 
give to the President for resorting to 


Art. 356 of the Constitution. 
Lastly, Mr. Niren De as also Mr. 
Garg submitted that Art. 356 would 


have no application to the facts of 
the present case. 

195. We shall now deal separately 
with the contentions raised by coun- 
sel for the parties. As regards the 





1977 


first contention that the letter of the 
Home Minister to the Chief Ministers 
of the plaintiff-States amounted to a 
directive issued by the Central Gov- 
ernment, it was clarified by counsel 
for the plaintiffs that the Central 
Government had no authority under 
any provision of the Constitution to 
give a directive to the Chief Minis- 
ters in the matter concerning purely 
the States. In the first place, a care- 
ful perusal and an adroit analysis of 
the contents of the letter does not at 
all show that it amounts to a direc- 
tive given by the Central Govern- 
ment to the Chief Ministers. Although 
the Home Minister has expressed his 
views in the matter, but in the con- 
cluding portion of the letter he has 
merely advised the Chief Ministers 
without interfering with their abso- 
lute discretion, The concluding por- 
tion of the letter extracted thus— 


“I would, therefore, earnestly com- 


mend for your consideration that 
you may advise your Governor to 
dissolve the State Assembly in exer- 
cise of powers under Art. 174 (2) (b) 
and seek a fresh mandate from the 
electorate, This alone would in our 
considered view, be consistent with 
constitutional precedents and demo- 
cratic practices.” 

clearly shows that no compulsion was 
brought to bear on the Chief Minis- 
ters by the Home Minister and he 
sought to state certain facts with 
preat stress for the consideration of 
the Chief Ministers, The words “ear- 
nestly commend for your considera- 
tion that you may advise” clearly 
show that the Home Minister sought 
tc give a friendly advice to the Chief 
Ministers as to what they should do 
in the facts and circumstances of the 
situation. The words “may advise” 
further indicate that the Home Minis- 
ter did not intend to give any man- 
datory directions to the Chief Minis- 
ters in the matter. In other words, 
the aforesaid letter if properly con- 
strued is no more than an act of 
political courtesy containing a sug- 
gestion or an advice or a fervent ap- 
peal to the Chief Ministers to consi- 
de; the desirability of advising the 
Governors to dissolve the Assemblies 
in view of the facts and circumstan- 
ces’ disclosed in the said document. 
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It is in no measure binding on the 
Chief Ministers and it is open to them 
to refuse to act on the gratuitous ad- 
vice tendered by the Home Minister 
which the Chief Ministers have al- 
ready done. Reading the letter asa 
whole, as I do, Iam unable to re- 
gard the letter as a directive issued 
by the Central Government and as 
contemplated by Arts, 256 and 257: 
of the Constitution of India. In fact 
Art, 256 which runs thus: 

“Obligation of States 
Union: 

The executive power of every State 
shall be so exercised as to ensure 
compliance with the laws made by 
Parliament and any existing laws 
which apply in that State, and the 
executive power of the Union shall 
extend to the giving of such direc- 
tions to a State as may appear to 
the Government of India to be neces- 
sary for that purpose.” 
clearly defines the limits within 
which the executive power of Parlia- 
ment may exist and the directions 
contemplated by Art. 256 can be 
given to the States only within the 
limited sphere as prescribed by Arti- 
cle 256 ie, in relation to existing 
laws made by Parliament and those 
laws which apply in the States, Arti- 
cle 257 contains a note of warning 
and caution to both the Union and 
the States against functioning in 
such a way so as to impede or pre- 
judice exercise of the executive 
power of the Union, Article 257 con- 


and the 


tains a further restriction on the 
Government of India in that the 
power has to be exercised only for 


the purposes mentioned in Arts. 256 
and 257. 


196. With due respects to my 
Lord the Chief Justice, I am unable 
to subscribe to his view that the 
directive contained in the letter must 
be carried out, as I am clearly of the 
opinion that the letter does not 
amount to a directive as contemplat-, 
ed by Arts. 256 and 257 of the Con- 
stitution and cannot be binding on 
the Chief Ministers as it pertains 
purely to the States concerned, 
namely, giving of the advice to the 
Governors for dissolution of the As- 
semblies. Our Constitution contains 
a well distributed system of checks 
and balances on the various constitu- 
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tents, namely, the Union, the States, 
the Executive, the Legislature and 
the Judiciary. An analysis of the 
provisions of the Constitution would 
show that a separate sphere for each 
of the constituent units has been 
carved out and they have to func- 
tion within the limits of their sphere, 
or within the limits of the orbit, as 
my lord the Chief Justice has put it. 
In order to ensure a smooth and ef- 
ficient, pragmatic and purposeful 
working of the Constitution, it is 
necessary that the Union and the 
States should work in close co-opera- 
tion and absolute co-ordination with 
each other. Any confrontation may 
lead to a constitutional break down 
which may be avoided in all circum- 
stances, Under Art, 174 (2) Cls. (a) 
and (b) the Governor has the power 
to prorogue the House or to dissolve 
the Legislative Assembly. It is obvi- 
ous that this power has to be exer- 
cised by the Governor generally on 
the advice of the Council of Minis- 
ters. The Chief Minister, as the head 
‘of the Council of Ministers in the 
State, has the undoubted discretion 
to advise the Governor to dissolve 
the Assembly if a particular situation 
demands such a step, The Chief 
Minister is the best judge to assess 
the circumstances under which such 
an advice should be given to the 
Governor, The Central Government 
cannot interfere with this executive 
power of the State Government by 
giving directions under Art, 256 or 
Art. 257 of the Constitution, because 
the dissolution of the Assembly by 
the Governor is purely a matter con- 
cerning the State and does not fall 
within the four corners of either 
Art. 256 or Art. 257 of the Constitu- 
tion. 


197. It was also contended that 
the direction contained in the letter 
of the Home Minister amounts to a 
serious interference with the federal 
set up contemplated by the Constitu- 
tion and is likely to bring the auto- 
nomy enjoyed by the States into 
jeopardy. My Lord the Chief Jus- 
tice has dealt with the federal aspect 
of the Constitution in great length 
and has pointed out that while our 
Constitution is based on a federal 
pattern it is, to quote Dr. Ambedkar 
“a tight mould of Federalism” so that 
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it can move from a federal to unitary 


plane, according as the situation re- 
quires. The federal nature of our 
Constitution has been clearly ex- 


plained by my lord the Chief Justice 
and I fully agree with his views and 
have nothing useful to add, It is, 
however, not necessary for me to di- 
late on this point, because in my view 
the letter of the Home Minister does 
not amount to a directive at all and 
therefore the question of interfer- 
ence with the autonomous rights of 
the State Government does not arise. 
As to what would have happened if 
a directive was given by the Central 
Government in a matter like this is 
a purely hypothetical question which 
does not call for any answer in the 
facts and circumstances of the pre- 
sent case as the same does not arise. 
In this view of the matter it is obvi- 
ous that the plaintiffs cannot get are- 
lief for a declaration that the letter 
amounted to a directive and being 
against the authority of law was 
ultra vires and hence not binding on 
the plaintiffs. In fact it seems to 
me that the plaintiffs themselves did 
not take the letter as a directive at 
all and had, therefore, written back to 
the Home Minister refusing to accept 
the advice given to them. 


198. The next questiori that arises 
for consideration is whether the let- 
ter of the Home Minister amounts to 
a threat to dissolve the Assembly. 
Although there are no clear words 
in the letter or in the interviews to 
show that any kind of threat or 
force was used against the Chief 
Ministers concerned, but even assum- 
ing that the letter contained a valid 
threat, I fail to see what kind of re- 
lief the plaintiffs could get, even if 
this is so. The Chief Ministers of 
the States had the right to advise 
the Governors to dissolve the Assem- 
blies or not to do so. Even if there 
was a threat given by the Home 
Minister they could have ignored the 
threat because the right to advise 
the Governors to dissolve the Assem- 
blies belonged to the Chief Ministers 
of the States themselves, and as in- 
dicated by me the Central Govern- 


ment had no right to interfere with 
this discretion of the Chief Mimis- 
ters. 





1977 


199. Mr, Garg appearing for the 
petitioners, however, submitted that 
the action of the Central Govern- 
ment amounted to a threat of the 
fundamental right of the petitioners 
and he was entitled to ask for anin- 
junction restraining the Central Gov- 
ernment from resorting to Art. 356. 
In the first place, I have already 
held that the petitioners had no fun- 
damental right at all so as to ap- 
| proach this Court under Art. 32 of 
the Constitution, Assuming that they 
had the right the threat was not so 
imminent and the prayer made by 
the petitioners was premature as no 
action appears to have been taken 
by the Central Government at the 
time when the petitions were filed. 
Finally, if the Central Government 
had a constitutional power to advise 
the President to dissolve the Assem- 
blies under Art. 356. the Courts 
could not interfere with the exercise 
of that power, because the fundamen- 
tal right of the petitioners . itself 
existed so long as the Assembly was 
not dissolved, Article 172 of the 
Constitution itself provides that the 
Assembly of every State shall con- 
tinue for six years, unless  dissolv- 
ed earlier, The petitioners therefore 
could not have a better right what 
was conferred by Art, 172. If the 
Assembly was dissolved earlier than 
six years, i.e. before its full dura- 
tion expired, under the provisions of 
the Constitution itself no complaint 
could be made by the petitioners 
that there had been an infringement 
of their fundamental right. It was 
not a case where the petitioners had 
indefeasible right to property which 
itself was threatened, The right of 
the petitioners, if any, was merely a 
temporary and inchoate right. For 
these reasons, therefore, even if the 
letter of the Home Minister be treat- 
ed to be a valid threat, the peti- 
tioners cannot get any relief from 
this Court. 


200. Coming to the third conten- 
tion that the circumstances mention- 
ed in the letter did not constitute 
sufficient reason for dissolution of 
the Assemblies under Art. 356, the 
same was repelled by the Additional 
Solicitor-General mainly on .the 
ground that the Courts could not go 
into the sufficiency or adequacy of 
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the materials on the basis of which 
the Council of Ministers of the Cen- 
tral Government could give any ad- 
vice to the President. It was also 
argued that this matter was not a 
justiciable issue, In order to answer 
this contention we have to consider 
two different. facts. Firstly, whe- 
ther or not the issue was justiciable. 
Apart from Cl. (5) of Art, 356 which 
gives the order passed by the Presi- 
dent under this Article complete im- 
munity from judicial scrutiny it was 
pointed out by the Additional Solici- 
tor-General that even before Cl. (5) 
which was added by the Constitution 
(Forty Second Amendment) Act, 1976 
the law laid down by: this Court, 
Privy Council and the High Courts 
was the same, Reliance was placed 
on a decision of the Privy Council 
in Bhagat Singh v. King Emperor, 58 
Ind App 169 at p. 172: (ATR 1931 PC 
111 at pp. 111-112) where the Privy 
Council, dwelling on the question 
whether the existence of an emer- 
gency was justiciable or not observ- 
eå thus: 


“A state of emergency is some- 
thing that does not permit of any 
exact definition. It connotes a state 
of matters calling for drastic action, 
which is to be judged as such by 
someone. It is more than obvious 
that that someone must be the Gov- 
ernor-General, and he alone. Any 
other view would render utterly in- 
ept the whole provision. 

x x x x 

Yet, if the view urged by the peti- 
tioners is right, the judgment of the 
Governor-General could be upset 
either (a) by this Board declaring 
that once the Ordinance was chal- 
lenged in proceedings by way of ha- 
beas corpus the Crown ought to prove 
affirmatively before a Court that a 
state of emergency existed, or (b) by 
a finding of this Board after a 
contentious and protracted inquiry — 
that no state of emergency existed, 
and that the Ordinance with all that 
followed on it was illegal, 


In fact, the contention is so com- 
pletely without foundation on the 
face of it that it would be idle to 
ais an appellant to argue about 


S. C. 1485 


A similar view was taken by the Fe- 
deral Court in Lakhi Narayan Das 


1486 S.C, [Prs. 200-201] 
v. Province of Bihar, 1949 FCR 693 
at p. 699: (AIR 1950 FC 59 at page 
61) where describing the nature 
and incidents of an Ordinance, the 
Court observed as follows: 


“The language of the section shows 

clearly that it is the Governor and 
the Governor alone who has got to 
satisfy himself as to the existence of 
circumstances necessitating the pro- 
mulgation of an Ordinance, The 
existence of such necessity is not a 
justiciable matter which the Courts 
could be called upon to determine by 
applying an objective test.” 
The same view was taken by this 
Court in M/s. .S. K.G. Sugar Ltd, v. 
State of Bihar, (1975) 1 SCR 312, 
317: (AIR 1974 SC 1533 at p. 1536) 
where it was observed thus: 


"It is however well settled that the 
necessity of immediate action and of 
“Promulgating an Ordinance is a 
matter purely for the subjective satis- 
faction of the Governor. He is the 
sole Judge as to the existence of the 
circumstances necessitating the mak- 
ing of an Ordinance, His satisfaction 
is not a justiciable matter, It cannot 
be questioned on ground of error of 
judgment or otherwise in court: see 
State of Punjab v. Sat Pal Dang, 
(1969) 1 SCR 478: (AIR 1969 SC 903) 
The Andhra Pradesh High Court has 
also expressed the same view in In 
re A. Sreeramulu, AIR 1974 Andh 
Pra 106 where it was observed thus: 


“We have seen that thereisa wide 
range of situations when the Presi- 
dent may act under Art. 356. The 
important thing to notice is that the 
Constitution does not enumerate the 
situations and there is no ‘satisfac- 
tory criteria for a judicial determina- 
tion’ of what are relevant considera- 
tions, The very absence of satisfac- 
tory criteria makes the question one 
which is intrinsically political and be- 
yond the reach of the Courts. The con- 
siderations which are relevant for ac- 
tion under Art. 356 and the weighing 
of those considerations appear to be 
clearly matters of political wisdom, 
not for judicial scrutiny.” x x 
x x x 


I find myself in complete agreement 
with the observations made by the 
learned Judge, The same view was 
taken by another Division Bench of 
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the Andhra Pradesh High Court in 
Hanumantha Rao v. State of Andhra 
Pradesh, (1975) 2 Andh WR 277. 


201. Tt is obvious that exercise of 
discretion under Art. 356 by the Pre- 
sident is purely a political matter 
and depends on the advice that the 
President gets from the Council of 
Ministers. The Council of Minis- 
ters are the best judge to assess the 
needs of the situation, the surround- 
ing circumstances, the feelings and | 
aspirations of the people and the 
temper of the times, If on an over- 
all assessment of these factors the 
Council of Ministers in their politi- 
cal wisdom or administrative expe- 
diency decided to tender a particular 
advice to the President, the Courts 
cannot enter into this arena which 
is completely beyond judicial seru- 
tiny. Even if the Chief Ministers did 
not think it advisable to dissolve the 
Assemblies, their views are not bind- 
ing on the Central Government which 
can form its own opinion, The exer- 
cise of the power under Art. 356 by 
the President is a matter which falls 
directly within the exercise of the 
powers of the Union and the Coun- 
cil of Ministers need not be guided 
by the views of the Chief Ministers 
in the exercise of this power, In 
Colegrove v. Green, (1945) 328 US 
549 Justice Frankfurter very aptly 
observed thus: 


“We are of opinion that the peti- 
tioners ask of this Court what is be- 
yond its competence to grant. This is 
one of those demands on judicial 
power which cannot be met by ver- 
bal fencing about “jurisdiction.” It 
must be resolved by considerations 
on the basis of which this Court, from 
time to time, has refused to inter- 
vene in controversies. X X X X 


It is hostile to a democratic sys- 
tem to involve the judiciary in poli- 
tics of the people, And it is not less 
pernicious if such judicial interven- 
tion in an essentially political con- 
test be dressed up in the abstract 
phrases of the law.” 

It is manifestly clear that the Court 
does not possess the resources which 
are in the hands of the Government 
to find out the political needs that 
they seek to subserve and the feel- 
ings or the aspirations of the nation 
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that require a particular action to be 
taken at a particular time. It is dif- 
ficult for the Court to embark on 
an inquiry of that type, Thus what 
the Constitution (Forty-Second 
Amendment) Act, 1976 has done by 
adding Cl, (5) to Art. 356 is to give 
statutory recognition to the law laid 
down by the Courts long before, 


202. Mr. Niren De submitted in 
reply to the argument of the learn- 
ed Additional Solicitor-General that 
in two cases the Privy Council had 
taken a contrary view. Reliance was 
placed on a decision of the Privy 
Council in King Emperor v, Benoari 
Lal Sarma, 72 Ind App 57 at p. 64: 
(AIR 1945 PC 48 at p. 50) where 
Viscount Simon, L, C. observed thus: 

“Their Lordships entirely agree with 
Rowland J.’s view that such circumstan- 
ces might, if necessary, properly be con- 
sidered in determining whether an emer- 
gency had arisen; but, as that learned 
Judge goes on to point out, and, as had 
already been emphasized in the High 
Court. the question whether an emer- 
gency existed at the time when an Ordi- 
nance is made and promulgated is a mat- 
ter of which the Governor-General is the 
sole judge. This proposition was laid 
down by the Board in Bhagat Singh v. 
The King-Emperor, 58 Ind App 169: (AIR 
1931 PC 111)”, 


Although the first part of the observa~ 
tions of their Lordships supports the 
argument of Mr. Niren De to some ex- 
tent, the second part of the observations 
clearly shows that their Lordships had 
fully endorsed the proposition laid down 
by the Court in Bhagat Singh’s case (AIR 
1931 PC 111) (supra). In these circum- 
stances, therefore, this authority does 
not appear to be of any assistance to Mr, 
Niren De. 


203. Reliance was also, placed on Pad~ 
field v. Minister of Agriculture, Fisheries 
and Food, 1968 AC 997. 1007 where Lord 
Denning, M. R., observed as follows: 

“If it appears to the court that the 
Minister has been, or must have been, 
influenced by extraneous considerations 
which ought not to have influenced him 
—or, conversely, has failed, or must 
have failed, to take into account consi- 
derations which ought to have influenc- 
ed him—the court has power to inter- 
fere.” 

These observations, however, do not sup- 
port the argument of Mr. Niren De at 
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all. Even it an issue is not justiciable, if 
the circumstances relied upon by the 
executive authority are absolutely extra- 
neous and irrelevant, the Courts have 
the undoubted power to scrutinise such 
an exercise of the executive power. Such 
a judicial scrutiny is one which comes 
into operation when the exercise of the 
executive power is colourable or mala 
fide and based on extraneous or irrele- 
vant considerations. I shall deal with this 
aspect of the matter a little later. It is, 
however, sufficient to indicate here that 
an order passed under Art. 356 is im- 
mune from judicial scrutiny and unless 
it is shown that the President has been 
guided by extraneous considerations it 
cannot be examined by the Courts, 


204. This brings us to the second fact 
of this argument, namely, whether the 
facts stated in the letter of the Home 
Minister or in the press or the radio in- 
terviews are sufficient to enable the 
Central Government to take a decision 
to advise the President to dissolve the 
State Assemblies. We have already ex 
tracted the important portions of the 
statements made in the letter of the 
Home Minister and in the radio inter- 
view of the Law Minister and the Press 
interview of the Home Minister. These 
assertions made by the Ministers of the 
Central Government have, however, to 
be read and understood in the light of 
the prevailing circumstances which are 
established from the notifications issued 
by the Government of India from time ta 
time which we shall deal with hereafter, 


204-A. By virtue of Ministry of Home 
Affairs, Notification No, G.S.R. 353 (E) 
dated June 26, 1975 the President of 
India issued a proclamation declaring 
that a grave emergency exists whereby 
the security of India was threatened by, 
internal disturbance. This notification 
was followed by another Ministry of 
Home Affairs Notification No. G. 85. R. 
361 (E) dated June 27, 1975 issued by the 
President under Cl. (1) of Art. 359 of the 
Constitution by which the right of ‘any 
person to move any Court for the en~ 
forcement of the rights conferred by 
Art. 14. Art. 21 and Art. 22 of the Consti- 
tution were suspended for the period 
during which the proclamation of emer- 
gency was-in force. Then followed the 
Maintenance of Internal Security (Am- 
endment) Ordinance, 1975 (No. 4 of 1975) 
which was promulgated on June 29, 1975 
and published in the Government of 
India Gazette, Extraordinary, Part II, 
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Section I dated June 29, 1975, pp. 213-15. 
Section 5 of the Ordinance added S. 16-A 
and sub-s. (6) of S. 16-A provided that it 
shall not be necessary to disclose to any 
person detained under a detention order 
the grounds on which the order had been 
made during the period the declaration 
made in respect of such a person was in 
force. This was followed by the Main- 
tenance of Internal Security (Amend- 
ment) Act, 1976 passed on January 25, 
1976 which added sub-s. (9) to S. 16-A 
of the principal Act which provided that 
the grounds on which an order of deten- 
tion was made or purported to be made 
under S. 3 against any person in respect 
of whom a declaration was made under 
sub-s, (2) or sub-s. (3) and any informa- 
tion or materials on which such grounds 
or a declaration under sub-s. (2) or a de- 
claration or confirmation under sub-s. (3) 
etc. was made was to be treated as con- 
fidential and shall be deemed to refer ta 
matters of State and it would be against 
the public interest to disclose the same. 
Thus the effect of this provision was 
that no Court could call for the materials 
on the basis of which the order of deten- 
tion was passed. In other words, any 
detention made during this period was 
put beyond judicial scrutiny. While this 
State of affairs existed, the President by 
order dated January 18, 1977 dissolved 
the Lok Sabha under Art. 85 of the Con- 
stitution as would appear from the Lok 
Sabha Secretariat Notification dated 
January 19, 1977 published in the Gov- 
ernment of India Gazette Extraordinary. 
Part I, Section I, dated January 19, 1977. 
This was followed by Notification dated 
February 10, 1977 by the Ministry of 
Law, Justice and Company Affairs pass- 
ed under sub-s. (2) of S. 14 of the Re- 
presentation of the People Act, 1951 by 
which the President called upon the Par- 
liamentary constituencies to elect mem- 
bers in accordance with the provisions 
of the said Act and of the rules and 
orders made thereunder. In pursuance of 
this notification the Election Commission 
of India issued a notification on the same 
day appointing the dates of elections to 
be held in various constituencies which 
varied from 16th to 20th March, 1977, 
According to this Notification there were 
54 constituencies in Bihar, 10 constituen- 
cies in Haryana, 4 in Himachal Pradesh, 
40 in Madhya Pradesh, 25 in Rajasthan, 
85 in Uttar Pradesh, 42 in West Bengal, 
21 in Orissa and 13 in Punjab. All these 
constituencies elected their representa- 


tives and from the results of the Lok 
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Sabha as published in the Indian Express 
of March 25, 1977 it would appear that 
out of 85 constituencies in Uttar Pradesh 
not a single candidate belonging to the 
Congress party was returned. Similarly 
in Bihar out of 54 constituencies not a 
single candidate of the Congress party 
was elected. Similarly out of 13 consti- 
tuencies in Punjab and 10 constituencies 
in Haryana not a single candidate of the 
Congress party was returned, The same 
position obtained in Himachal Pradesh 
where out of 4 constituencies not a single 
Congress candidate was elected. In the 
States of Madhya Pradesh, Rajasthan, 
West Bengal and Orissa, the Congress 
party appears to have fared very badly 
also. In Madhya Pradesh out of 40 seats, 
the Congress party could bag only one 
seat, whereas in Rajasthan also the Con~ 
gress met with a similar fate where it 
got only 1 seat out of 25 seats. In Orissa 
also the Congress got only 4 seats out of 
21 and in West Bengal it got only 3 seats 
out of 42. It would thus appear that in 
the nine States referred to above, the 
Congress party was practically routed. 
It is also clear that the voters who voted 
for the candidates standing for the Lok 
Sabha in the States were more or less 
the same who had voted the Congress 
party in the State Assemblies during the 
previous elections. i 


205. Thus, summarising the position in 
short, it is clear— 

(1) that grave emergency was clamped 
in the whole country. 

(2) that civil liberties were withdrawn 
to a great extent; 

(3) that important fundamental rights 
of the people were suspended; 

(4) that strict censorship on the press 
was placed; and 


(5) that the judicial powers were crip< 
pled to a large extent. 
In the new elections the Congress party 
suffered a major reverse in the nine 
States and the people displayed completa 
lack of confidence in the Congress party. 
The cumulative effect of the circumstan- 
ces mentioned above may lead to a rea~ 
sonable inference that the people had 
given a massive verdict not only against 
the Congress candidates who fought the 
elections to the Lok Sabha but also to 
the policies and ideologies followed by 
the Congress Governments as a whole 
whether at the Centre or in the States 
during the twenty months preceding the 
elections. In these circumstances it can~ 
not be said that the inference drawn by. 


1977 


the Home Minister that the State Gov- 
ernments may have forfeited the confi- 
dence of the people is not a reasonable 
one or had no nexus with the action pro- 
posed to be taken under Art. 356 for dis- 
solution of the Assemblies. 


206. It was in the background of these 
admitted facts that the Central Govern- 
ment formed the opinion that the State 
Governments should seek a fresh man- 
date from the people because they ceas- 
ed to enjoy the confidence of the people 
of the States concerned. In other words, 
the Central Government thought that 
from the nature of the results of the 
elections a reasonable inference could be 


drawn that the State Governments con-, 


cerned had forfeited the confidence of 
the people. It was, however, vehemently 
argued by the plaintiffs and the petition- 
ers that the mere fact that the Congress 
party lost its majority in the Lok Sabha 
was not sufficient to lead to the irresisti- 
ble inference that the Congress Govern- 
ments in the States also forfeited the 
confidence of the people in States where 
they were in overwhelming majority so 
as to call for dissolution of the Assem- 
blies and fresh elections. Mr. H. R. 
Gokhale, appearing for the State of Pun- 
jab, argued that even in the past it had 
often happened that the people had voted 
candidates of one party for the Lok 
Sabha and another party for the States 
and a similar distinction seems to have 
been made by the voters this time also. 
The instance cited by Mr. Gokhale was 
of 1967 elections. This solitary circum- 
stance in my opinion does not appear to 
‘be of much avail, because having regard 
to the circumstances prevailing before 
the last elections what inference should 
be drawn is a matter to be considered 
by the Central Government and not by 
the Courts. The Central Government, on 
a complete and overall assessment of the 
election results and the circumstances 
prevailing during the emergency as de- 
tailed above. in that the fundamental 
rights of the people were suspended, the 
right of the detenus to move the Courts 
was almost crippled, strict censorship 
was placed on the press, and this state of 
affairs having prevailed for about 20 
months when elections were held after 
which the people gave their clear verdict 
against the Congress so far as the Lok 
Sabha elections were concerned, may 
have had some justification for coming 
to the conclusion that the State Govern- 
ments had forfeited the confidence of the 
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people. It is true that if the opinion of 
the Central Government was based on 
extraneous or irrelevant materials or it 
was guided by purely personal conside- 
rations or ulterior motives, the Court 
could have held such an action to be 
mala fide and struck it down. In Dr. 
Akshaibar Lal v. Vice-Chancellor, Bana- 
ras Hindu University, (1961) 3 SCR 386: 
(AIR 1961 SC $19) this Court explained 
as to what was the true nature and 
character of a mala fide action. and quot- 
ed the following observations of War- 
rington, L.J., where it observed thus: 


“The appellants characterised the 
whole action as lacking in bona fides. 
The action can only be questioned if it is 
ultra vires, and proof of alien or irrele- 
vant motive is only an example of the 
ultra vires character of the action, as ob- 
served by Warrington, L.J.. in the fol- 
lowing passage: 

“My view then is that only case in 
which the Court can interfere with an 
act of a public body which is, on the 
face of it, regular and within its powers, 
is when it is proved to be in fact ultra 
vires, and that the references in the 
judgments in the several cases cited in 
argument to bad faith, corruption, alien 
and irrelevant motives, collateral and in- 
direct objects. and so forth, are mérely 
intended when properly understood as 
examples of matters which if proved to 
exist might establish the ultra vires 
character of the action in question”,” 

I find myself in complete agreement with 
the observations made by Warrington, 
L. J., extracted above. 


207. But the serious question to be 
considered here is as to whether the ac- 
tion of the Central Government in try- 
ing to persuade the Chief Ministers to 
advise the Governors to dissolve the 
Assemblies can be said to be mala fide 


‘or tainted by personal motives or extra- 


neous considerations. It was suggested 
that the present ruling party wanted to 
have a President of its own choice and, 
therefore, it wanted to dissolve all the 
Assemblies and order fresh elections so 
that they are able to get candidates of 
their own choice elected to the various 
Assemblies. In the first place, there is no 
reliable material to prove this fact or to 
show that the Central Government was 
in any way swayed by those considera- 
tions. Secondly, if the Congress Govern- 
ments in the States concerned were so 
sure of their position, I do not see any 
reason why they should not be able to 
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face the challenge and after taking fresh 
mandate from the people vindicate their 
stand, Furthermore, we have to look at 
the circumstances catalogued above in 
order to find out whether an inference 
drawn by the Central Government from 
those circumstances can be said to be a 
reasonable one. Even assuming that from 
the circumstances mentioned above, the 
other inference that the electorate might 
choose different candidates for the States 
and the Lok Sabha is equally possible 
that by itself does not make the action 
of the Central Government mala fide or 
ultra vires. If two inferences are reason- 
ably possible, the very foundation of 
mala fide disappears. On the other hand, 
the important question to ask oneself is, 
could under ‘the circumstances mention~ 
ed above and the manner in which the 
people have acted and reacted to the 
emergency and the post~-emergency era 
by returning a massive verdict against 
the Congress, it be said that the Central 
Government was guided by purely irrele- 
vant or inept considerations or external 
or extraneous motives in wanting to 
have fresh elections to the Assemblies? 
The answer must be in the negative. T 
am convinced that having regard to the 
circumstances detailed above, the view 
taken by the Home Minister and the Law 
` Minister cannot be said to be either ex- 
traneous or irrelevant or mala fide. The 
contention of the counsel for the plain- 
tiffs and the petitioners on this score is, 
therefore, overruled. f 


208. There is yet another facet of this 
problem. Assuming that the reasons and 
the grounds disclosed be irrelevant this 
is only the first stage of the matter. The 
second stage— which is the most vital 
stage— is the one which comes into 
existence when the Council of Ministers 
deliberate and finally decide to advise 
the President. As to 
grounds may be considered by them at 
that time is anybody’s guess. It is quite 
possible that the Council of Ministers 
may base the advice on grounds other 
than those mentioned in the letter of the 
Home Minister. Article 74 (2) which runs 
thus: 


“(2) The question whether any, and if 
so what advice was tendered by Min- 
fisters to the President shall not be in~- 
quired into in any court.” 
completely bars any inquiry by any 
Court into the matters which form the 
subject-matter of the advice given by the 
Council of Ministers to the President. 


what further ` 


This Court. therefore, cannot probe into 
that matter. In the circumstances, the 
argument of counsel for the plaintiffs 
and the petitioners cannot be accepted at 
this stage. It is true that while an order 
passed by the President under Art. 356 
is put beyond judicial scrutiny by Cl. (5) 
of Art. 356, but this does not mean that 
the Court possesses no jurisdiction in 
the matter at all, Even in respect of 
cl. (5) of Art. 356, the Courts have a 
limited sphere of operation in that on the 
reasons given by the President in his 
order if the Courts find that they are ab- 
solutely extraneous and irrelevant and 
based on personal and illegal considera- 
tions and the Court are not powerless to 
strike down the order on the ground of 
mala fide if proved. We must, however, 
hasten to add that this does not mean 
that the Central Government has a free 
licence to pass any arbitrary or despotic 
order or to clothe it with a blanket 
power to do any thing it likes against the 
well established legal norms or princi- 
ples of political ethics, Such an arbitrary 
or naked action in a suitable case may 
emount to a fraud on the Constitution 
and destroy the very roots of the power 
exercised. In fact the Additional Solici- 
tor-General candidly conceded that if 
the action under Art. 356 is absolutely 
and demonstrably absurd or perverse or 
self-evidently mala fide and there is 
total absence of any nexus whatsoever 
between the action taken and the scope 
and object of Art. 356, judicial interven- 
tion may be available in such a case. 
For the reasons that I have already 
given. this is, in my opinion, not the posi- 
tion here. We, however, think that this 
is the least expected of such a high and 
mature authority as the Council of Min- 
isters of the Central Government. We 
might also like to stress the fact that as 
the reasons given by the Council of Min- 
isters in tendering their advice to the 
President cannot be inquired into by the 
Courts, we expect the Central ` Govern- 
ment in taking momentous decisions hav- 
ing far-reaching consequences on the 
working of the Constitution, to act with 
great care and circumspection and with 
some amount of objectivity so as to con- 
sider the pros and cons and the various 
shades and features of the problems be- 
fore them in a cool and collected man- 
ner. The guiding principles in such cases 
should be the welfare of the people at 
large and the intention to strengthen and 
preserve the Constitution, and we do 


hope that this matter will receive the 
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serious attention of the Government. The 
stamp of finality given by Cl. (5) of Arti- 
cle 356-of the Constitution does not 
imply a free licence to the Central Gov- 
ernment to give any advice to the Presi- 
dent and get an order passed on reasons 
which are wholly irrelevant or extrane- 
ous or which have absolutely no nexus 
with the passing of the Order. To this 
extent the judicial review remains. In 
the instant case, however, considering 
the circumstances indicated above, {1 feel 
that the grounds taken by the Home Min- 
ister have got a clear nexus with the 
issue in question, namely, the passing of 
an order by the President under Art. 356 
in order to dissolve the State Assemblies. 
The argument of mala fide put forward 
by the plaintiffs and the petitioners is, 
therefore, rejected. ; 

209. I now come to the last conten- 
tion raised by counsel for the plaintiffs 
and the petitioners, Mr. Garg, appearing 
for the petitioners vehemently contended 
that Art. 356 has absolutely no applica- 
tion to the facts of the present case, as 
it does not give any power to the Presi- 
dent to dissolve the Assembly. In order 
to examine this argument closely, it may 
be necessary to extract the relevant part 
of Art. 356 thus: 

"$56. (1) If the President on receipt of 
report from the Governor of a State or 
otherwise, is satisfied that a situation has 
arisen in which the government of the 
State cannot be carried on in accordance 
with the provisions of this Constitution, 
the President may by Proclamation— 

(a) assume to himself all or any of the 
functions of the Government of the State 
and all or any of the powers vested in 


or exercisable by the Governor or any 
body or authority in the State other 
than the Legislature of the State; 
x i xX. x 
*(3) Every proclamation under this 


article shall be laid before each House 
of Parliament and shall, except where it 
is a proclamation revoking a previous 
proclamation, cease to operate at the ex- 
piration of two months unless before the 
expiration of that period it has been ap- 
preved by resolutions of both Houses of 
Parliament: 

x x x 
(5) Notwithstanding anything in this 
Constitution, the satisfaction of the Pre- 
sident mentioned in Cl. (1) shall be final 
and conclusive and shall not be question- 
ed in any court on any ground.” 

The first part of Art. 356 (1) gives power 
to the President to issue a proclamation 
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if he is satisfied on a report of the Gov- 
ernor of the State or otherwise to make 
a proclamation. In the instant case as 
there is no report of the Governor of any 
of the States, the President can act on 
other methods which include the advice 
given to him by the Council of Ministers. 
Another condition that is necessary for 
the application of Art. 356 is that the 
President must be satisfied that the Gov- 
ernment ‘of the State cannot be carried 
on in accordance with the provisions of 
the Constitution. Great stress was laid 
on this part of the ingredient of Art. 356 
(1) by counsel for the plaintiffs and the 
petitioners whe contended that there is 
not an iota of material to show that there 
was any apprehension that the Govern- 
ment of the State could not be carried 
on in accordance with the provisions of 
the Constitution or there was any break- 
down of the constitutional machinery. 
This is, however, a matter which depends 
on the subjective satisfaction of the Pre- 
sident based on the advice of the Coun- 
cil of Ministers. It is nof for the Court 
to make añ objective assessment of this 
question as if it were sitting in appeal 
over the advice given by the Council of 
Ministers or the order passed by the 
President. Even so, there can be no 
doubt that having regard to the circum- 
stances in which the Congress was com- 
pletely routed in the nine States during 
the Lok Sabha elections. the possibility 
of the State Governments having lost the 
confidence of the people cannot be ruled 
out. If so, to continue in office even after 
this would be purely undemocratic in 
character. As our Constitution is wedded 
to a democratic pattern of Government, 
if a particular State Government ceases 
to be democratic or acts in an undemo- 
cratic fashion, it cannot be said that the 
Government of the State is carried on in 
accordance with the provisions of the 
Constitution. Such a course of action is 
opposed to the very tenor and spirit of 
the Constitution. In these circumstances, 
therefore, on the fatts and materials 
placed before us, the second part men- 
tioned in Art. 356 appears to have been 
prima facie satisfied and the argument 
of the learned counsel for the plaintiffs 
and the petitioners on this ground is not 
tenable. o 


210. It was then contended by Mr. 
Garg that a perusal of Cl. (3) of Art. 356 
and the proviso thereof* clearly shows 
that the proclamation can operate only 


for the period of two months and auto- 





1442 S. C. [Prs. 210-213] State of Rajasthan v. Union of India (Fazal Ali J.) 


matically expires at the expiration of 
this period. It is argued that if the As- 
sembly is dissolved and this action is 
not capable of being confirmed by the 
Parliament within two months. then it is 
incapable of ratification by the Parlia- 
ment, and therefore. the reasonable in-« 
ference should be that Art. 356 clearly 
excludes any power to do anything which 
cannot be ratified including dissolution 
of the Assemblies in the States. The 
argument is undoubtedly attractive and 
interesting, but on closer scrutiny it, does 
not impress me. In the first place under 
- Art. 356 (1) (a) the President is em- 
powered to assume to himself all or any 
of the functions of the Government of 
the State. and all or any of the powers 
vested in or exercisable by the Governor, 
The power to dissolve the Assembly is 
contained in Art. 174 (2) of the Constitu- 
tion which empowers the Governor to 
prorogue or dissolve the Legislative As- 
sembly. This very power by force of 
Art, 356 (1) (a) is conferred on the Pre- 
sident implicitly, and once this power is 
conferred by the application of Art. 356 
(1) (a) the President has the undoubted 
jurisdiction to dissolve the Legislative 
Assembly by assuming the same power 
which the Governor has under Art. 174 
(2). A Division Bench of the Kerala High 
Court in K. K. Aboo v. Union of India, 
AIR 1965 Ker 229 at p. 231, while inter- 
preting this particular aspect of Art. 356, 
. observed as follows: 


“Art. 356 (1) (b) empowers the Presi- 
dent, whenever he is satisfied of a Con- 
stitutional breakdown in the State, to 
issue a Proclamation declaring inter alia. 
“that the powers of the Legislature of the 
State shall be exercisable by or under 
the authority of Parliament.” That neces- 
sarily implies a power to dissolve the 
State Legislature. No resort therefore 
need be had by the President to the 
provisions of Art. 356 (1) (a) read with 
Art. 172 or Art. 174 to dissolve the State 
Legislative Assembly. The power to dis- 
solve the State Legislature is implicit in 
Cl. (1) (b) of Art. 356 itself.” 


I fully endorse the afcresaid observations 
which lay down the correct law on the 
subject on this particular aspect of the 
matter, 


é 

211. As Art. 356 occurs in Part XVIIT 
of the Constitution which relates to 
emergency provisions it is obvious that 
when the Assembly is dissolved no Coun- 
cil of Ministers is in exercise and, there- 
fore there is no occasion for either the 
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Governor or the President to take the 


` advice of the Council of Ministers of the 


State, In these circumstances, therefore, 
I am clearly of the opinion that Art. 356 
(1) (a) confers the powers of the Govers 
nor under Arf, 174 (2) on the President 
in clear and categorical terms and I can= 
not infer exclusion of the power merely 
from the fact that the proclamation is to 
expire after two months. Even if the 
order dissolving the Assembly cannot be 
ratified by the Parliament under Cl. (3) 
of Art. 356 that makes no difference. be- 


cause Cl. (3) does not touch actions taken, | 


proceedings completed, comsequences en~ 
sured and orders ensued. At the time 
when Parliament exercises the control, 
all these actions have already taken place 
and it is not possible to put the clock 
back or to reverse actions which have al- 
ready been taken and completed, nor 
was such a contingency contemplated by 
the founding fathers of the Constitution. 
I am, therefore. unable to accept the 
argument of Mr. Garg on this point. 


212. It was further argued by Mr 
Garg as also by Mr. Bhatia appearing 
for the State of Himachal Pradesh that 
even assuming that Art. 356 (1) (a) con- 
fers the power given to the Governor by 
Art. 174 (2) it would be a proper exer- 
cise of the discretion of the President to 
prorogue the Assembly instead of taking 


‘the extreme course of dissolving it. This, 


however, is purely a matter which lies 
within the domain of politics. The Court 
cannot substitute its discretion for that 
of the President nor is it for the Court 
to play the role of an Advisor as to what 
the President or the Council of Ministers 
should do in a particular event. The Cen- 
tral Gevernment which advises the Pre- 
sident is the best Judge of facts to decide 
as to what course should be adopted in 
a particular case, namely, whether the 
Legislative Assembly should be proro~ 
gued or should be dissolved and it is open 
to the President to take any of these two 


„actions and if he prefers one to the other, 


this matter is beyond judicial review, 
For these reasons, therefore, I am clear~ 
ly of the opinion that Art. 356 does not 
contain any express or implied limita~ 
tions on the nature or functions of the 
Governor which are to be exercised by 
the President under Art. 356 (1) (a). 


213. I generally agree with my Lord 
the Chief Justice on the other points 
lucidly discussed by him, except with 
regard to his observations regarding the 
theory of the basic structure of the Con- 
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stitution on which I would refrain from 
expressing any opinion, because the ques- 
tion does not actually arise for decision 
in this case. 

214. These are my reasons in support 
of the unanimous order passed by this 
Court on April 29, 1977 dismissing the 
suits and writ petitions and rejecting the 


prayers for injunctions and interim 
reliefs, : 
215. There will be no order as to costs. 


Suits and Petitions dismissed. 
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Copyright Act (1957), Ss, 14. 17 — 
Right of Music composer — Whether 
capable of assignment Whether 
right can be defeated by producer of 
film by engaging him. j 

The composer of a lyric or a musl- 
eal work retains the right of perform- 
ing it in publie for profit otherwise 
than as a part of the. cinematogranh 
film and he cannot be restrained 
from doing so, An existing and fu- 
ture right of music com- 
poser and „lyricist in their respective 
‘works’ as definied in the Act is cap- 
able of assignment subject to the 
conditions mentioned in S. 18 of the 
Act, as also in S. 19 of the Act which 
requires an assignment to be in writ- 
ing signed by the assignor or by his 
duly authorised agent. The author 
(composer) of a lyrie or musical 
work who has authorised a cinemato- 
graph film producer to make a cine- 
matograph film of his work and has 
thereby permitted him to appropriate 
his work by incorporating or record- 
ing it on the sound track of a cinema- 
tograph film cannot restrain the 
author (owner) of the film from caus- 
ing the acoustic portion of the film 
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*(Note:-— The judgments are print- 
ed in the order in which they are 
given in the certified copy.—Ed) 


CU/DU/B45/77/DHZ 





[Pr. 1] S.C, 1443 


to be performed or projected or sereen- 
ed in public for profit or from making 
any record embodying the recording in 
any part of the sound track associat- 
ed with the film by utilising such 
sound track or from communicating 
or authorising the communication of 
the film by radio-diffusion as $S. 14 
(1) (c) of the Act expressly permits 
the owner of the copyright of the 
cinematrograph film to do all these 
things. In such cases, the author 
(owner) of the cinematrograph film 
cannot be said to wrongfully appro- 
priate anything which belongs to 
the composer of the lyric or musical 
work. Thus a protectable copyright 
(comprising a bundle of exclusive 
rights mentioned in S, 14 (1) (ce) of 
the Act) comes to vest in a cinema- 
tograph film on its completion which 
is said to take place when the visual 
portion and audible portion are syn- 
chronized, The rights of a music ...... 
composer or lyricist can be defeated 
by the producer of a cinematograph 
film in the manner laid down in pro- 
visions (b) and (e) of S. 17 of the 
Act, (1867) 16 LT 453, Rel. on. 

(Paras 8, 16, 17, 18) 
Cases Referred: Chronological Paras 


(1867) 16 LT 453:15 WR 838 18 


Mr. A. K. Sen, Sr. Advocate, (M/s. 
E. P. Skons James, J. I, Mehta, J. 
Roy Choudhary, S. K. Mehta, K. R. 
Nagaraja and P. N, Puri, Advocates), 
for Appellant; Mr. S. Chaudhary, Sr. 
Advocate, (M/s. R. K. Bachawat. D. 
K. Sinha, H, S. Parihar and I. N. 
Shroff, Advocates with him), for Nos. 
1-5 and 12 and 22), Mr. J. C. Bhat, 
Sr. Advocate, (M/s, Atul Munim and 
B. R. Agarwala, Advocates with him), 
(for Nos, 6-8), Mr, B, Sen, Sr. Advo-> 
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22) and Mr, J. L, Nain, Sr. Advocate, 
(M/s. Atual Munim and B, R. Agar- 
wala, Advocates with him), (for No. 
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Judgments of the Court were de- 
livered by 

JASWANT SINGH, J.:— This ap- 
peal by certificate granted under 
Art. 133 (1) of the Constitution by the 
High Court of Judicature at Calcutta 
which is directed against its judg- 
ment dated February 13, 1974, raises 


Association 
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the following ‘substantial question of 
law of general importance:— 


“Whether in view of the provi- 
sions of the Copyright Act, 1957, an 
existing and future right of music 
R composer, lyricist is capable of 
assignment and whether the produ- 
cer of a cinematograph film can de- 
feat the same by engaging the same 
person.” 


2. The facts giving rise to the ap- 
peal are: The Indian Performing 
Right Society Ltd. (hereinafter refer- 
red to for the sake of brevity as ‘the 
IPRS’), the appellant before us, was 
incorporated in the State of Maha- 
rashtra on August 23 1969, as a 
company limited by guarantee, for 
the purpose of carrying on business 
in India of issuing or granting licen- 
ces for performance in public of all 
existing and future Indian Musical 
works in which copyright subsists in 
India, The incorporation of the IPRS 
was in terms of S, 2(r) of the Copy- 
right Act, 1957 (Act 14 of 1957) 
(hereinafter referred to as ‘the Act) 
which was enacted after taking into 
consideration the Report of the (Bri- 
tish) Copyright Committee, 1952, the 
suggestions of the various Ministries 
of the Government of India and the 
State Governments, the Indian Uni- 
versities and certain interested indus- 
tries and associations who were ip- 
vited to send their comments on the 
subject of copyright. The IPRS has 
amongst its members the composers 
of musical works, authors of literary 
and dramatic works and artistes. In 
accordance with the provisions of 
S. 33 of the Act, the IPRS published 
on September 27, 1969 and Novem- 
ber 29, 1969 in the ‘Statesman’ and 
the Gazette of India respectively a 
tariff laying down the fees, charges 
and royalties that it proposed to col- 
lect for the grant of licences for per- 
formance in public of works in res- 
pect of which it claimed to be an as- 
signee of copyrights and to have 
authority to grant the aforesaid li- 
cences. A number of persons includ- 
ing various associations of producers 
of cinematograph films who claimed 
to be the owners of such films in- 
cluding the sound track thereof and 
the Cinematograph Exhibitors Asso- 
ciation of India filed objections in 


v. E IL M. P. Association 
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respect of the aforesaid tariff in ac- 
cordance with the provisions of S. 34 
of the Act repudiating the claim of 
the IPRS that it had on behalf of 
its members authority to grant licen- 
ces for ‘performance in public of all 
existing and future musical works 
which are incorporated in the sound 
track of cinematograph films in 
which copyright may subsist in India 
or the right to collect in relation 
thereto any fees, charges or royalties. 
The association of producers averred 
inter alia that their members en- 
gaged composers and sound writers 


under contracts of service for com- 
posing songs to be utilised in their. 
films: that the musical works pre- 


pared by the composers of lyric and 
music under contract of service with 
their members — producers of the 
cinematograph films—having been vti- 
lised and incorporated in the sound 
track ofthe cinematograph films pro- 
duced. by the latter, all the rights 
which subsisted in the composers and 
their works including the, right to 
perform them in public became the 
property of the producers of the 
cinematograph films and no copy- 
right subsisted in the composers 
which they could assign to and be- 
come the basis of the claim of the 
IPRS under S, 33 of the Act; 
their members i.e, the producers of 
cinematograph films being the authors 
and first owners of the copyright in 
the cinematograph films produced by 
them had the exclusive right inter 
alia to cause the said films in so far 
as the same consisted of sounds 
(which include musical works) to be 
heard in public as also the exclusive 
right to make records embodying the 
sound track of the films produced by 
them (including any musical work 
incorporated therein) and to cause 
the said records to be heard in pub- 
lic; that in the making of a cinema- 
tograph film, .as contemplated by the 
Act, a composer composes a lyric or 
music under a contract of service or 
for valuable consideration. which is 
substantial, a music director sets ib 
to tunes and imparts music to it and 
a singer sings the same but none of 
them nor any one of their aforesaid 
works can and have any separate 
copyrights; that motion picture is 
the combination of all arts and music 


that - 
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in the sound track which cannot be 
detached from the film itself; that 
the purpose of making a motion pic- 
ture is not only to complete it but 
also to publicly exhibit it throughout 
the world; that having regard to the 
provisions of the Act, the copyright 
in the case of a cinematograph film 
vests in the owner of the film as de- 
fined in S. 2(d) (v) of the Act; and 
that in the premises any assignment 
purporting to have been made in fa- 
vour of the IPRS was void and of 
no effect and was incapable of con- 
ferring any rights whatsoever in 
such musical works on the IPRS. 


3. The Cinematograph Exhibitors 
Association. of India also filed objec- 
tions challenging the right of the- 
IPRS to charge fees and royalties in 
respect of performance in public of 
the musical works incorporated in 
the sound track of the films. Besides 
raising contentions identical to those 
raised by various associations of pro- 
ducers, they averred that copyright in 
acinematograph film which vested 
in the producers meant copyright in 
the entirety of the film as an integrat- 
ed unit including the musical work in- 
corporated in the sound track of the 
film and the right to perform the 
work in public; that in accordance 
with the agreement with the distri- 
butors of films, the exhibition’ of 
cinematograph film includes the right 
to play in publie the music which is 
an integral part and parcel of the 
film; that the producers lease out 
copyrights of public performance of 
the films vested in them to the dis- 
tributors who give those rights to 
the exhibitors under an agreement 
and that when an exhibitor takes a 
licence for exhibition, it is complete 
in all respects and a third party like 
the IPRS cannot claim any licence 
fee from the exhibitors, 


4, On the aforesaid objections 
being referred to it for deter- 
mination under S. 35 of the Act, the 
Copyright Board expressed the view 
that in the absence of proof to the 
contrary, the composers of lyrics and 
music retained the copyright in their 
musical works incorporated in the 
sound track of cinematograph films 
provided such lyrical and musical 
works were printed or written: and 


‘composer who composes a lyric 
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that they could assign the perform- 
ing right in public to the IPRS, The 
Copyright Board further held that 
the tariff as published by the IPRS 
was reasonable and the IPRS had 
the right to grant licences for the 
public performance of music in the 
sound track of copyrighted Indian 
cinematograph films and it could col- 
lect fees, royalties and charges in 
respect of those films with effect 
from the date on which the tariff 
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was published in the Gazette of 
India. l 
5. Aggrieved by the decision 


of the Copyright Board, the objectors 
preferred an appeal under S. 72 of 
the Act to the High Court which al- 
lowed the same holding that unless 
there is a contract to the contrary. a 
or 
music for the first time for valuable 
consideration for a  cinematograph 
film does not acquire any copyright 
either in respect of film or its sound 
track which he is capable of assign- 
ing and that under proviso (b) to 
S. 17 of the Act, the owner of the 
film at whose instance, the composi- 
tion is made, becomes the first owner 
of the copyright in the composition. 
The High Court further held that 
“the composer can claim a copy- 
right in his work only if there is an 
express agreement between him and 
the owner of the cinematograph film 
reserving his copyright.” 

The High Court also held that 
“though Section 18 of the Act con- 
fers power to make a contract of 
assignment, the power can be exer- 
cised only when there is an existing 
or future right to be assigned and 
that in the circumstances of the pre- 
sent case, assignment, if any, of the 


copyright in any future work is of 
no effect.” D 
Dissatisfied with this decision, the 


IPRS has, as already stated, come up 
in appeal to this Court, 


6. The copyright law in our 
country being fairly complicated be- 
cause of the involved language 
in which some of its provisions 
are couched and the case be- 
ing .of first impression, learned coun- 
sel for the parties have tried nard to 
help us in solving the knotty points 
by advancing copious and able argu- 
ments. Appearing on behalf of the 
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appellant, Mr. Ashok Sen has urged 
that the author (composer) of a lite- 
rary or musical work has copyright 
which includes inter alia the exclu- 
sive right (a) to perform the work in 
publie and (b) to make any cinema- 
tograph film or a record in respect 
of the work: that copyright in a lite- 
rary or musical work is infringed by 
any person if without a licence grant- 
ed to him by the owner of the copy- 
right, he makes a cinematograph 
film in respect of the work or pèr- 
forms the work in public by exhibi- 
ting the cinematograph film; that if 
a person desires tọ exhibit in public 
a cinematograph film containing a 
musical work, he has to take the 
permission not only of the owner of 
the copyright in the cinematograph 
film but also the permission of the. 
owner of the copyright in the Iite- 
rary or musical work which is incor- 
porated in the cinematograph film. as 
according to S. 13(4) of the Act, the 
copyright in a cinematograph film or 
a record does not affect the separate 
copyright in any work in respect of 
which or a substantial part of wh:ch. 
the film, or as the case may be. the 
gecord is made; that the provisions 
of S. 17 (b) of the Act have no ap- 
plication to a literary or  rnusical 
work or the separate copyright there- 
in and do: not take away the copy- 
right in a literary or musical work 
embodied in a cinematograph film: 
that the only modes in which the 
author of a literary or musical work 
ceases to be the owner of copyright 
ir the work are (a) by assignment, 
(b) by relinguishment and (e) by the 
composer composing the work in the 
course of his employment under a 
contract of service with an  emplo- 
yer in which case, the employer be- 
comes the owner of the copyright in 
the musical work: that in the case of 
an assignment of copyright in future 
work and the employment of the 
author to produce a work under a 
contract of service, the question of 
priorities will be decided according 
to the principle ‘here equities are 
equal, the first in time shall pre- 
vail.” 


7. Mr. Sachin Chaudhary, learned 
counsel for respondents 1, 2 and 3. 
as well as Mr, J. C. Bhat, learned 
counsel for respondents 6, 7 and 8, 
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and Mr. J. L. Nain, learned counsel 
for respondent 19, who followed Mr. 
Chaudhary have on the other hand 
submitted that the dispute in the in- 
stant case, according to the petition of 
appeal, the judgment of the Copy- 
right Board and the judgment of the 
Calcutta High Court is confined to 
the sound track associated with a | 
cinematograph film (which expres- 
sion, according to Copinger and 


-Skone James on COPYRIGHT, means 


“any record of sounds which is in- 
corporated in any print, negative 
tape or other article on which the 
film or part of it, in so far as it con- 
sists of visual images, is recorded, or 
which is issued by the maker of the 
film for use in conjunction with such 


“an article’); that the contention ad- 


vanced on behalf of the appellant 
that copyright in a literary or musi- 
cal work incorporated in the sound 
track of a cinematograph film vests 
in the composer of literary or musi- 
eal work and when the cinemato- 
graph film is performed i.e, exhibit- 
ed in public, the composer is entitled 
to fee or royalty in that behalf and. 
since the appellant is the assignee of 
the copyright from the composers, it 
has the right to collect the fee or 
royalty is entirely unfounded: that 
unlike (the law) in England, in India 
unless a music is notationally writ- 
ten, printed or graphically reproduc- 
ed, it is not a musical work within 
the meaning of the Copyright Act 
and there is no copyright in songs or 
orchestral pieces sung or played 
directly without its notation being 
written; that since a ‘cinematograph 
film’ is defined in S. 2 (f) of the Act 
as including the sound track and the 
‘cinematograph’ is required to be 
construed to include any work pro- 
duced by any process analogous to 
cinematography, the owner of the 
cinematograph film is the first owner 
of the copyright therein including the 
right of the composer of the literary 
or musical work incorporated in the 
sound track of the film; that in the 
ease of the film in which a lyric 
(which literally means a short poem 
directly expressing the poet?s own 
thoughts and sentiments in stanzas 
falling within the purview of the ex- 
pression “literary work” as defined 


in S. 2(0) of the Act) has been pla- 
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giarised, there will be copyright in 
the film vesting in the producer: that 
the Act confers a separate copyright 
on a cinematograph film as a film, 
its author under S. 2 (d) (v) of the 
Act being the owner of the film at 
the time of its completion; that in the 
ease of a lyric or musie incorporated 
in the sound track of a cinemato- 
graph film, since under S., 2 (f) of 
the Act, cinematograph film includes 
its sound track and S. 13 (1) (b) of 
the Act confers copyright on the 
cinematograph film and S. 14 (ec) (ii) 
of the Act confers on the owner of 
copyright the right to cause the film 
in so far as it consists of visual im- 
ages to be seen in public and in so 
far as it consists of songs to be heard 
in publie, it is not necessary for the 
owner of the cinematograph film to 
secure the permission of the compo- 
ser of the lyric or of the music in- 
corporated in the sound track of a 
cinematograph film for exhibiting or 
causing the exhibition of the sound 
portion of the film in public or for 
causing the records of the sound 
_track of the film to be heard in pub- 
lic. They have further urged that it 
is not correct to say that under S. 17, 
proviso (b} in order that the produ- 
cer of the cinematograph film should 
have copyright in the literary or 
musical work incorporated in it. the 
making of the entire film should be 
commissioned, According to counsel 
for respondents S, 17, proviso (b) 
will equally apply if someone is 
commissioned to make any compon- 
ent part of a cinematograph film 
such as a lyric or musical work i.e. 
when such component of the film is 
made at the instance of a film pro- 
ducer for valuable consideration, the 
copyright for such component shal] as 
well vest in the producer; that as 
the Act confers a separate copyright 
on a cinematograph film as a 

the producer can exercise both the 
rights conferred on him under S. 14 
(1) (e) (ii) of the Act and all that 
S. 13 (4) of the Act (when applicable) 
provides is that the rights created by 
S. 14 (1) (a) and (b) shall co-exist 
with those created by S. 14 (1) (c) 
and (d) of the Act, e.g. under cl. (a), 
the copyright in a literary work such 
as a novel entitles its author to make 
a cinematograph film im respect of the 
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work, and to exercise the remaining 
rights ereated by S, 14 (1) (a) of the 
Act. But once he has licensed some- 
one to make a cinematograph film, 
the licensee shall have the rights 
provided in cls. (c) and (d) of S. 14 
(1) of the Act im respect. of the film. 

8. We have given our earnest con- 
sideration to the submissions made 
by learned counsel for the parties. 
So far as the first part of the ques- 
tion reproduced above is concerned, 
there is no dispute between the par- 
ties, Both sides are agreed that im 
view of the provisions of S., 18 of the 
Act, the material portion of which 
lays down that— 


“(1) the owner of the copyright in 
an existing work or the prospective 
owner of the copyright in a future 
work may assign to any person the 
copyright either wholly or partially 
and either generally oar subject to 
limitations and either for the whole 
term of the copyright or any part 
thereof; provided that in the case of 
the assignment of copyright in any 
future work, the assignment shall 
take effect only when the work 
comes into existence. (2) where the 
assignee of a copyright becomes en- 
titled to any right comprised in the 
copyright, the assignee as respects 
the rights so assigned, and the assig- 
nor as respects the rights not as- 
signed, shall be treated for the pur- 
poses of this Act as the owner of 
copyright and the provisions of this 
Act shall have effect accordingly”, 
the first part of the question should 
be answered in the affirmative, It is 
accordingly held that an existing and’ 
future right of music composer 
and lyricist in. their respective 
‘works’ as defined in. the Act is cap- 
able of assignment subject to the 
conditions mentioned in S. 18 of the 
Act, as also in S. 19 of the Act which 
requires am assignment to be in 
writing, signed by the assignor or 
by his duly authorised agent. 


9. It is the second part of the 
question which has been a hot bed 
ef controversy between the parties 
that has got to be tackled. The main 
point for determination in regard to 
this part of the question is whether 
the composer of lyric or musical work 
(which im terms of S. 2(p) of the 


< 
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Act means only a notationally writ- 
ten, printed or graphically produced 
or reproduced music) retains a copy- 
right in the lyric or musical work if 
he grants a licence or permission to 
an author (owner) of a cinematograph 
film for its ineorporation in the 
sound track of a cinematograph film. 
For a proper appreciation and deter- 
mination of the contentions raised 
before us, it is necessary to notice 
certain provisions of the Act, 

10. The terms ‘author’, ‘cinemato- 
graph film’, ‘exclusive licence’, ‘in~ 
fringing copy’, ‘musical work’, ‘per- 
formance’, ‘performing rights society’, 
are de- 
fined in cls, (d), (f), G), (m), (p), (a), 
(r), (v) and (y) respectively of S. 2 
of the Act as under:— 

“(d) author means,— 

(i) in relation to a literary or dra- 
matic work, the author of the work; 

(ii) in relation to a musical work 
the composer; 


(iii) xx XX XX 
(iv) xx XX XX 
(v) in relation to a cinematograph 


film, the owner of the film at the 
time of its completion; and 


(vi) in relation to a record, the 
owner of the original plate from 
which the record is made, at the 


time of the making of the plate.” 

“(f) cinematograph film includes the 
sound track. if any, and “cinemato- 
graph” shall be construed as includ- 
ing any work produced by any pro- 
cess analogous to cinematography.” 

(7) exclusive licence means a li- 
cence which confers on the licensee 
or on the licensee and persons autho- 
rised by him, to the exclusion of all 
other persons (including the owner 
of the copyright), any right compris- 
ed in the copyright in a work, and 
“exclusive licensee” shall be constru- 
ed accordingly”. ' 

"(m) infringing copy means,— 

(i) in relation to a. literary, drama- 
tic. musical or artistic work, a repro- 
duction thereof otherwise than in the 
form of a cinematograph film; 

(ii) in relation to a cinematograph 
film. a copy of the film or a record 
embodying the recording in any part 
of the sound track associated with 
the film; 

(iii) xx 

(iv) xx 


XX 
XX 
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“(p) musical work means any com- 
bination of melody and harmony or 
either of them. printed, reduced to 
writing or otherwise graphically pro- 
duced or reproduced.” 


“(q) performance includes any 
mode of visual or acoustic presenta- 
tion including any such presentation 
by the exhibition of a cinematograph 
film, or by means of radio-diffusion, 
or by the use of a record, or by any 
other means and, in relation to a 
lecture. includes the delivery of such 
lecture.” 


“(r) performing rights society 
means a society, association or other 
body. whether incorporated or not, 
which carries on business in India of 
issuing or granting licences for the 
performance in India of any works 
in which copyright subsists.” 

“(v) radio-diffusion includes com- 
munication to the publie by. any 
means of wireless diffusion whether, 


in the form of sounds or visual im- 


ages or both.” 

“(y) work means any of the 
lowing works, namely— 

(i) a literary, dramatic, musical or ° 
artistic work; 

(ii) a cinematograph film; 

(iii) a record.” 

11. Section 13 of the Act provides 
as follows:— 

“13. Works in which copyright 
subsists.— (1) Subject to the provi- 
sions of this section and the other 
provisions of this Act, copyright shall 
subsist throughout India in the fol- 
lowing classes of works, that is to 
say,— f 

(a) original literary, dramatic, musi- 
cal and artistic works; 

(b) cinematograph films; and 

(c) records. ; 

(2) xx XX XK 

(3) Copyright shall not subsist 

(a) in any cinematograph film if a 
substantial part of the film is an in- 
fringement of the copyright in any 
other work; . 

(b) in any record made in respect of 
a literary. dramatic or musical work, 
if in making the. record, copyright in 
such work has been infringed. 

(4) The copyright in a cinemato- 
graph film or a record shall not af- 
fect the separate copyright in any 
work in respect of which or a sub- 


fol- 
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stantial part of which, the film, or 
as the case may be, the record is 
made. 

(5) xx XX xx” 


12. S. 14 of the Act which con- 
tains the meaning of the expression 
“copyright” is to the following ef- 
fect:— 

“14, Meaning of copyright.— (1) 
For the purposes of this Act, “copy- 
right” means the exclusive right, by 
virtue of, and subject to the provi- 
sions of, this Act,— 

(a) in the case of a literary, dra- 
matic or musical work, to do and 
authorise the doing of any of the 
following acts, namely— 

(i) to reproduce the work 
material form; 

(ii) to publish the work; 
j Gii) to perform the work in pub- 
ic; 

(iv) to produce, reproduce, perform 
or publish any translation of the 
work; 

(v) to make any 
film or -a record in respect of 
work; 

(vi) to communicate the work by 
radio-diffusion or to communicate to 
the public by a loud-speaker or any 
other similar instrument the radio- 
diffusion of the work; 

(vii) to make any adaptation of the 
work; 

(viii) to do in relation to a tran- 
slation or an adaptation of the work 
any of the acts specified in relation to 
the work in cls, (i) to (vi): 

(b) xx XX XX 

(c) in the case of a cinematograph 
. film. to do or authorise the doing of 
any of the following acts, namely— 


(i) to make a copy of the film; 

(ii) to cause the film, in so far as it 
consists of visual images, to be seen 
in public and, in so far as it consists 
of sounds, to be heard in public; 

(iii) to make any record embody- 
ing the recording in any part of the 
sound track associated with the film 
by utilising such sound track; 

(iv) to communicate the film by 
radio-diffusion; ` 

(d) in the case of a record, to do 
or authorise the doing of any of the 


in any 


cinematograph, 
the 


following acts by utilising the re- 
cord, namely— 
(i) to make any other record em- 


bodying the same recording; 
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(ii) to cause the recording embodi- 
ec in the record to be heard in pub- 
ic; 

(iii) to communicate the recording 
embodied in the record by radio-dif- 
fusion. 

(2) Any reference in sub-s, (1) to 
the doing of any act in relation to a 
work or a translation or an adapta- 
tion thereof shall include a reference 
to the doing or that act in relation 
to a substantial part thereof.” 


13. S. 17 of the Act which relates 
to ownership of copyright provides ‘as 
under:— 


“17, First owner of copyright.— 
Subject to the provisions of this Act, 
the author of a work shall be the 
first owner of the copyright therein; 

Provided that— 


(a) in the case of a literary, drama- 
tic or artistic work made by the 
author in the-course of his employ- 
ment by the proprietor of a news- 
paper, magazine or similar periodical 
under a contract of service or 
apprenticeship, for the purpose 
of publication in a newspaper, 
magazine or similar periodical, the 
said proprietor shall, in the absence 
of any agreement to the contrary, be 
the first owner of the copyright in 
the work in so far as the copyright 
relates to the publication of the work 
in any newspaper, magazine or simi- 
lar periodical, or to the reproduction 
of the work for the purpose of its 
being so published, but in all other 
respects the author shall be the first 
owner of the copyright in the work; 

(b) Subject to the provisions of 
el. (a), in the case of a photograph 
taken, or a painting or portrait drawn 
or an engraving or a cinematograph 
film made, for valuable consideration 
at the instance of any person, such 
person shall, in the absence of any 
agreement to the contrary, be the 
first owner of the copyright therein; 

(c) in the case of a work made in 
the course of the authors employ- 
ment under a contract of service or 
apprenticeship, to which cl, (a) or 
cl: (b) does not apply, the employer 
shall, in the absence of any agree- 
ment to the contrary. be the first 
owner of the copyright therein; 

(d) xx xx xx 

(e) xx xx xx” 
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14. Ss. 22 and 26 of the Act 
which deal with the term of copy- 
right in musical and other works 
and cinematograph films are to the 
following effect:— 


"22, Term of copyright in publish- 


ed literary, dramatic, musical and 
artistic works.— Except as other- 
wise hereinafter provided, copyright 


shall subsist in any literary, drama- 
tic, musical or artistic work (other 
than a photograph) published within 
the life time of the author until fifty 


years from the beginning of the 
calendar year following the year in 
which the -author dies. 
Explanation— In this section. the 
reference to the author shall in the 
case of a work of joint authorship, 
be construed as a reference to the 


author who dies last,” 
"26. Term of copyright in cinema- 


tograph films.— In the case of a 
cinematograph film, copyright shall 
subsist until fifty years from the 


beginning of the calendar year next 
following the year in which the film 
is published.” 

15. 5. 30 of the Act which deals 
with grant of licences by owners of 
copyright runs thus:— 

“30. Licences by owners of copy- 
right-— The owner of the copyright 
in any existing work or the prospec- 
tive owner of the copyright in any 
future work may grant any interest 
in the right by licence in writing 
signed by him or by his duly autho- 
rised agent: 

Provided that in the case of a li- 
cence relating to copyright in any 
future work, the licence shall take 
effect only when the work comes 
into existence. 


Explanation. When a person to 
whom a licence relating to copyright 
in any future work is granted under 
this section dies before the work 
comes into existence, his legal repre- 
sentatives shall, in the absence of 
any provision to the contrary in the 
licence, as entitled to the benefit of 
the licence.” 

16. The interpretation cl, (f) of 
S. 2 reproduced above, which is not 
exhaustive, leaves no room for doubt 
when read in conjunction with S. 14 
(1) (c) (iii) that the term ‘“cinemato- 
graph film” includes a sound track 
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associated with the film. In the light 


of these provisions, it cannot be dis- 
puted that a “cinematograph film” is 
to be taken to include the sounds 
embodied in a sound track which is 
associated with the film, S. 13 re- 
cognises ‘cinematograph film’ as a 
distinct and sepavate class of ‘work’ 
and declares that copyright shall sub- 
sist therein throughout India. S. 14 
which enumerates the rights that sub- 
sist in various classes of works men- 
tioned in S5, 15 provides that copy- 
right in case of literary or musical 
work means inter alia (a) the right 
to perform or cause the performance 
of the work in public and (b) to 
make or authorise the making of a 
cinematograph film or a record in 
respect of the work, It also provides 
that copyright in case of cinemato- 
graph film means among other rights, 
the right of exhibiting or causing 
the exhibition in publie of the cine- 
matograph film ie of causing the 
film in so far as it consists of visual 
images to be seen in publice and in 
so far it consists of sounds to be 
heard in public, S. 13 (4) on which 
Mr, Ashok Sen has leaned heavily 
in support of his contentions lays 
down that the copyright in a cinema- 
tograph film or a record shall not 
affect the separate copyright in any 
work in respect of which or a sub- 
stantial part of which, the film, or 
as the case may he, the record is 
made, Though a conflict may at 
first sight seem to exist between 
S. 13 (4) and S. 14(1) (a) (ïi) on the 
one hand and S. 14 (1) (e) GD on the 
other, a close serutiny and a harmo-. 
nious and rational instead of a 
mechanical construction of the said 
provisions cannot but lead to the ir- 
resistible conclusion that once the 
author of a lyric or a musical work 
parts with a portion of his copyright 
by authorising a film producer to 
make a cinematograph film in res- 
pect of his work and thereby to have 
his work incorporated or recorded on 
the sound track of a cinematograph 
film, the latter acquires by virtue of 
S. 14 (1) (c) of the Act on comple- 
tion of the cinematograph film a 
copyright which gives him the ex- 
clusive right inter alia of performing 
the work in public i.e. to cause the 
film in so far as it consists of visual 
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images to be seen in public and in 
so far as it consists of the acoustic 


portion including a lyric or a musical 
work to be heard in publice without 
securing any further permission of 
the author (composer) of the lyric 
or a musical work for the perform- 
ance of the work in public. In other 
words, a distinct copyright in the 
aforesaid circumstances comes to vest 
in the cinematograph film as a whole 
which in the words of British Copy- 
right Committee set up in 1951 re- 
lates both to copying the film and to 
its performance in public. Thus if an 
author (composer) of a lyric or musi- 
eal work authorises a cinematograph 
film producer to make a cinemato- 
graph film of his composition by re- 
cording it on the sound track of a 
cinematograph film, he cannot com- 
plain of the infringement of his 
copyright if the author (owner) of 
the cinematograph film causes the ly- 
ric or musical work recorded on the 
sound track of the film to be heard 
in public and nothing contained in 
S. 13 (4) of the Act on which Mr. 
Ashok Sen has strongly relied can 
operate to affect therights aequir- 
ed by the author (owner) of the film 
by virtue of S. 14 (1) (c) of the Act. 
The composer of a lyric or a musi- 
cal work. however, retains the right 
of performing it in public for profit 
otherwise than as a part of the 
cinematograph film and he cannot be 
restrained from doing so, In other 
words, the author (composer) of a 
lyric or musical work who has autho- 
rised a cinematograph film producer 
to make a cinematograph film of his 
work and has thereby permitted him 
to appropriate his work by incorpo- 
rating or recording it on the sound 
track of a cinematograph film cannot 
restrain the author (owner) of the 
film from causing the acoustic por- 
tion of the film to be performed or 
projected or screened in public for 
profit or from making any record 
embodying the recording in any part 
of the sound track associated with the 
film by utilising such sound track or 
from communicating or authorising 
the communication of the film by 


radio-diffusion, as S. 14 (1) (c) of 
the Act expressly permits the owner 
of the copyright of the cinemato- 
graph film to-do all these things, In 





fore, abundantly 


“producer of a 
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such cases, the author (owner) of the 
cinematograph film cannot be said 
to wrongfully appropriate anything 
which belongs to the composer of 
the lyric or musical work, Any other 
construction would not only render 
the express provisions of cls. (f), (m), 
(y) of S. 2, S. 18 (1) (b) and S. 14 
(1) (c) of the Act otiose but would 
also defeat the intention of the legis- 
lature, which in view of the growing 
importance of the cinematograph 
film as a powerful media of expres- 
sion, and the highly complex techni- 
eal and scientific process and heavy 
capital outlay involved in its produc- 
tion. has sought to recognise it as a 
separate entity and to treat a record 
embodying the recording in any part 
of the sound track associated with the 
film by utilising such sound track as 
something distinct from a record as 
ordinarily understood, 


17. On a conspectus of the scheme 
of the Act as disclosed in the provi- 
sions reproduced above particularly 
Cls. (d) (v), (Ð), (m), (v) and (y) of 
S. 2, Ss. 13 (1) and 14 (1) (e), provi- 
sos (b) and (c) to S. 17 and Ss. 22 
and 26 of the Act, it is there- 
clear that a pro- 
tectable copyright (comprising a 
bundle of exclusive rights mentioned: 
in S, 14 (1) (c) of the Act) comes to; 
vest in a cinematograph film on its 
completion which is said to take place 
when the visual portion and audible, 
portion are synchronized, | 





18. This takes us to the core of 
the question namely, whether the 
cinematograph film 


gaging him. The key to the solution 


of this question lies in provisos (b) 
and (c) to 5. 17 of the Act repro- 
duced above which put the matter 


beyond doubt. According to the first 
of these provisos viz, proviso (b) 
when a cinematograph film producer 
commissions a composer of music or 
a lyricist for reward or valuable con- 
sideration for the purpose of making 
his cinematograph film, or composing 
music or lyric therefor ie, the 
sounds for incorporation or absorp- 
tion in the sound track associated 
with the film, which as already indi- 
cated, are included in a cinemato- 
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graph film, he becomes the first 
owner of the copyright therein and 
no copyright subsists. in the composer 
of the lyric or music so composed 
unless there is a contract to the cen- 
trary between the composer of the 
lyric or music on the one hand and 
the producer of the cinematograph 
film on the other. The same result 
follows according to aforesaid proviso 
(c) if the composer of music or lyric 
is employed under a contract of ser- 
vice or apprenticeship to compose the 
work. It is, therefore, crystal clear 
that the rights of a music...... com- 
poser or lyricist can be defeated by 
the producer of a _ cinematograph 
film in the manner laid down in 
‘provisos (b) and (c) of S. 17 of the 
jAct. We are fortified in this view by 
ithe decision in Wallerstein wv. Her- 
'bert, (1867) 16 L.T. 453 relied 
lupon by Mr. Sachin Chaudhary 
where it was held that the musie 
composed for reward by the plain- 
itiff in pursuance of his engagement 
ito give effect to certain situations in 
the drama entitled “Lady Andley’s 
Secret”, which was to be put on the 
stage was not an independent compo- 
sition but was merely an accessory to 
and a part and parcel of the drama 





ard the plaintiff did not have any 
right in the music. 
19. For the foregoing reasons, we 


do. not find any justification to inter- 
fere with the order of the High 
Court. Consequently, the appeal 
fails and is dismissed but in the cir- 
cumstances of the case without . any 
order as to costs. 

Appeal dismissed. 


_A footnote 


KRISHNA IYER, J;:— 20. The 
judement just delivered is on behalf 
of the Court. which makes this foot- 
note, in a sense. otiose. But I do ap- 
pend the abbreviated opinion solely 
to belight a slightly penumbral area 
of the law and to voice a need for 
legislative exploration to protect a 
category now left in the coid. 

21. A cinematograph is a felicitous 
blend, a beautiful totality, a constel- 
lation of stars, if I may use these 
lovely imageries to drive home my 
point, slurring over the rule against 
mixed metaphor, Cinema is more 
than long strips of celluloid, more 


x 


ALLER. 
than miracles in photography, more 
than song, dance and dialogue and, 
indeed, more than dramatic story, 
exciting plot, gripping situations and 
marvellous acting. But it is that. 


ensemble which is the finished pro- 
duct of orchestrated performance by 
each of the several participants, al- 
though the components may, some- 
times, in themselves be elegant enti- 
ties. Copyright in a cinema film 
exists in law, but S, 13 (4) of the 
Act preserves the separate survival, 
in its individuality, of a copyright 
enjoyed by any ‘work’ notwithstand- 
ing its confluence in the film. This 
persistence of the aesthetic ‘persona- 
lity’ of the intellectual property can- 
not cut down the copyright of the 
film qua film. The latter right is, as 
explained earlier in my learned 
brothers judgment, set out indubit- 
ably in S, 14 (1) (c). True, the ex- 
clusive right, otherwise called copy- 
right, in the case of a musical work 
extends to all the sub-rights spelt 
out in S, 14(1) (a). A harmonious 
construction of S. 14, which is the 
integral yoga of copyrights in crea- 


tive works, takes us to the soul of 
the subject. The artist enjoys his 
copyright in the musical work: the 
film producer is the master of his 


combination of artistic pieces and the 
two can happily co-exist and need 
not conflict, What is the modus 
vivendi? 


22. The solution is simple. The film 
producer has the sole right to exercise 
what is his entitlement under _ 
S. 14 (1) (c) qua film; but he cannot 
trench on the composer's copyright 
which he does only if the ‘music’ is 
performed or produced or reproduced 
separately. in violation of S. 14 (1) 
(a), For instance, a film may be 
caused to be exhibited as a film but the 
pieces of music cannot be picked out 
of the sound track and played in the 
cinema or other theatre. To do that 
is the privilege of the composer and 
that right of his is not drowned in 
the film copyright except where 
there is special provision such as in 
S. 17, proviso (c), So, beyond exhi- 
biting the film as a cinema show. if 
the producer plays the songs sepa- 
rately to attract an audience or for 
other reason. he infringes the com- 
poser’s copyright. Anywhere, in a 
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restaurant or aeroplane or radio sta- 
tion or cinema theatre, if a music is 
played, there comes into play the 
copyright of the composer or the 
Performing Arts Society, These are 
the boundaries of composite creations 
of art which are at once individual 
and collective. viewed from different 
angles. In a cosmic perspective a 
thing of beauty has no boundary and 
is humanity’s property but in the 
materialist plane on which artists 
thrive, private and exclusive estate 
in art subsists, Man, the noblest work 
of the Infinite Artist, strangely 
enough, battles for the finite pro- 
ducts of his art and the secular law, 
operating on the temporal level. guar- 
dians material works possessing spiri- 
tual values. The enigmatic smile of 
Mona Lisa is the timeless heritage of 
mankind but, till liberated by the 
prescribed passage of time, the pri- 
vate copyright of the human maker 
says, ‘hands off’. 


23. The creative intelligence of: 
man is displayed in multiform ways 
of aesthetic expression but it often 
happens that economic systems so 
operate that the priceless divinity 
which we call artistic or literary 
creativity in man is exploited 
masters, whose works are invaluable 
are victims of piffling payments. 
World opinion in defence of the 
human right to intellectual property 
led to international conventions and 
municipal laws, commissions, codes 
and organisations, calculated to pro- 
tect works of art. India responded to 
this universal need by enacting the 
Copyright Act, 1957. 


24. Not the recommendations in 
conventions but provisions in muni- 
cipal laws determine enforceable 
rights Our copyright statute pro- 
tects the composite cinematograph 
work produced by lay-out of heavy 
money and many talents but does 
not extinguish the  copyrightable 
component parts in toto. The music 
which has merged. through the 
sound track. into the motion picture, 
is copyrighted by the producer but, 
on account of this monopoly, the 
music composer’s copyright does not 
perish. The twin rights can co-exist, 
each fulfilling itself in its delectable 
distinctiveness. Section 14, in its 


and | 
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careful arrangement of the rights be- 
longing to each copyright, has a cer- 
tain melody and harmony»? to miss 
which is to lose the sense of the 
scheme. i 


Association 


25. A somewhat un-Indian feature 
we noticed in the Indian Copyright 
Act falls to be mentioned. Of course, 
when our law is intellectual borrow- 
ing from British reports, as admitted- 
ly it is, such exoticism is possible, 
“Musical work’, as defined in S. 2 (p) 
reads: 


“(p) musical work means any com- 
bination of melody and harmony or 
either of them printed. reduced to 
writing or otherwise graphically pro- 
duced or reproduced.” 


Therefore, copyrighted music is not 
the soulful tune, the superb singing, 
the glorious voice or the wonderful 
rendering. It is the melody or har- 


‘mony reduced to printing, writing or 


graphic ‘form. The Indian music 
lovers throng to listen and be en- 
thralled or enchanted by the nada 
brahma, the sweet concord of 
sounds, the raga, the bhava. the laya 
and the sublime or exciting singing. 
Printed music is not the glamour or 
glory of it, by and large, although 
the content of the poem or the lyric 
or the song does have appeal, strange- 
ly enough. ‘author’, as defined in S. 2 
(d). in relation to a musical work. is 
only the composer and S, 16 confines 
‘copyright’ to those works which are 


recognised by the Act. This means 
that the composer alone has copy- 
right in a musical work. The singer 


has none, This disentitlement of the 
musician or group of musical artists 
to copyright is un-Indian. because 
the major attraction which’ lends 
monetary value to a musical perform- 
ance is not the music maker, so 
much as the musician. Perhaps, both 
deserve to be recognised by the copy- 
right law. I make this observation 
only because art in one sense de- 
pends on the ethos and the esthetic 
best of a people, and while universal 
protection of intellectual and  esthe- 
tic property of creators of ‘works’ is 
an international obligation, each 
country in its law must protect such 
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rights wherever originality is contri- 
buted. So viewed, apart from the 
music composer, the singer must be 
conferred a right, Of course, law- 
making is the province of Parliament, 
but the Court must communicate to 
the law-maker such infirmities as 
exist in the law extant, 
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V. R. KRISHNA IYER. R. S, 
SARKARIA AND JASWANT 
SINGH, JJ. 


Surendra Nath Sud. Appellant v. 
T Vacuum Oil Co., Respon- 
ent. 


Civil Appeals Nos. 
1968. D/- 9-3-1977. 


Constitution of India, Art. 136 — 
Snit for rendition of 
Want of proper pleadings “— Suit 
bared on contract between plaintiff 
and defendant-respondent — Supreme 
Court looking at the justice of the 
matter directing respondent to pay a 
sum of Rs. 12.000/- to the annellant 
as probable compensation in lieu of 
the claim made. (Para 2) 


1347-1348 of 


Mr. Bishan Narain. Sr. Advocate, 
(M/s. D. S. Sinha. D. P. Mukheriee 
and W, C Chopra. Advocates with 
him). for Appellant Mr R P. Bhat, 
Sr. Advocate. (M/s. D. N. Mishra and 
K. J John. Advocates with him), for 
Respondent. 


Judgment of the Court was deliver- 
ed by 


KRISHNA IVER. J:— These two 
appeals by special leave step from a 
suit instituted by the appellant (now 
represented by his legal representa- 
tive, his widow) for rendition of ac- 
counts against the defendant-respon- 
dent. the Standard Vacuum Oil Com- 
pany Ltd. The respondent company 
‘has been taken over by the Hindus- 
tan Petroleum Corporation, We have 


heard counsel on both sides, It is un- 








"R.S.A. Nos, 127-128 of 1967, D/- 
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S. N. Sud v. Standard Vacuum Oil Co. 


accounts —~ 
"We are 


A.I. RB, 


fortunate that the plaint has been 
drafted with in a confused manner 
and the written statement, probably 
mislead by the plaint, has also not 
brought out the real contention be- 
tween the parties. Sorting out the 
documents and the other evidence in 
the case, we have discovered that 
the foundation for the action is Ex, 
P-9 (a), a contract between Mr. Sud 
the plaintiff and the S. V. O. C., the 
defendant. The courts, not having 
proper pleadings before them, have 
not been able to approach the real 
issue arising in the case. The party 
mainly responsible for this misfor- 
ach is probably the plaintiff him- 
self. 


2. Even so, looking at the justice 
of the matter in the light of Ex. P-9 
(a). we are satisfied that the defen- 
dant-respondent should pay the plain- 
tiff-appellant an amount which 
would represent the probable com- 
pensation in lieu of the claim made. 
overlooking the  inartistic 
drafting, we are slurring over the 
true nature of the claim, we are not 
strictly interpreting the terms of the 
contract; but in an endeavour to do 
justice to the plaintiff (mow repre- 
sented by his legal representatives) 
we feel that it is appropriate to 
direct the respondent to pay a sum 
of Rupees 12,000/- grounding our- 
selves on a fair understanding of 
the terms of Ex. P-9 (a) and the sur- 
rounding circumstances. The quenti- 
fication part is rough and ready be- 
cause. in the circumstances, nothing 
else than an intelligent guess can be 
made, 


3. In the result, we direct the res- 
pondent No. 1 to pay the appellants 
a sum of Rs. 12,000/- in full and 
final settlement of all claims under 
the agreements Exs. P-8, P-9 and 
P-9 (a). This sum shall be payable 
within three months from today. In 
the circumstances. we direct that the 
parties do bear their costs through- 
nw 


Order accordingly. 
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AIR 1977 SUPREME COURT 1455 
(From: Punjab and Haryana) 
V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 

Vijay Singh and another, Appel- 
lants v. Tulsi Ram and another, Res- 
pondents. 

Civil Appeal No. 1348 of 1976, D/- 
25-2-1977. 

Punjab Pre-emption Aet (1 of 
1913), S. 4 —Pre-emption action bas- 
ed on S. 4 — Sale of land by an 
owner — Voidness of sale on ac- 
count of land being ancestral one 
not forming subject-matter in issue 
— Finding of the lower Courts that 
there was a real sale, held, was cor- 


rect — Plaintiff was entitled to suc- 
eeed, (Para 3) 
JUDGMENT:— This appeal, by 


‘special leave, leaves much to be de- 
sired in the matter of pleadings, 
issues and proof, Nevertheless, we 
are not inclined to interfere with the 
dismissal of the second appeal, in li- 
mine, by the High Court, challenging 
the decree of the First Appellate 
Court in affirmance of the trial 
Court’s decree. The judgment of this 
Court which merely confirms the 
High Court’s judgment can be abbre- 
viated since elaborate reasoning and 
discussion are otiose, Therefore, 
we will be brief although we have 
heard arguments at great length from 
counsel on both sides, 

2. A pre-emption action was 
brought by the plaintiffs-respondents 
based on S. 4 of the Punjab Pre-emp- 
tion Act, 1913 which still prevails in 
the State of Haryana where the land 
in dispute is situate. Admittedly there 
was a registered sale deed executed 
by Kabul Singh, who is respondent 
No. 2 before us, purporting to be the 
absolute owner of the land, If really 
there was a sale, the action for pre- 
emption was entitled ‘to succeed, The 
contention in defence was that the 
property was an ancestral. property 
in the hands of Kabul Singh and his 
sons, There was a custom allegedly 
prevailing in the locality whereby 
Kabul Singh, the father, could not 
alienate the ancestral property with- 
out family necessity and since there 
was no family necessity in this case 
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the sale was void. To buttress up 
this contention the parties, the ven- 
dors and vendees, went through the 
exercise of getting a collusive decree 
shortly after the present pre-emption 
action was instituted, It was a consent 
decree and a collusive one as held 
by the courts of fact, We proceed on 
that footing. We are satisfied that in 
any case that decree cannot bind the 
plaintiffs. The substantial contention 
that the alienation was void because 
the property was ancestral did not 
form the subject-matter of any issue 
nor was any such custom proved in 
this case. Therefore, it is clear that, 
on the pleadings as they are, the 
finding of the Court that there has 
been a real sale is correct, 


3. Shri Tarkunde, arguing for the 
appellants, urged that the evidence 
on the side of the plaintiffs itself is 
that the sale was not real and that 
Kabul Singh continued to be the 
owner, The evidence of Kabul 
Singh also is on record that the sale 
is fictitious, Counsel on both sides 
have ` given their explanations and 
made their comments on the testi- 
mony so delivered, but then the 
basic failure in the case is that the 
voidness of the sale to the vendees 
that gave rise to the pre-emption 
right has not been found and, indeed, 
has not been the subject-matter in 


issue. On the other hand, questions 
like the vendees being tenants of 
the vendor after the sale, seem to 


have been gone into, Strictly speak- 
ing, they are irrelevant to the deci- 
sion of the case. 

4. It seems true that in an endea- 
vour to out-wit the land reforms law 
Kabul Singh, the second respondent, 
perhaps, tried to sell to his close re- 
lations 30 acres of land in dispute at 
a concessional rate. This endeavour 
to extricate the property from the 
clutches of the land ceiling legisla- 
tion has landed him in worst trouble 
because the pre-emption right of the 
plaintiffs thereby came into being. 
There may be a ring of truth in the 
explanation of Shri Tarkunde that 
many landlords who held surplus 
lands in that locality were scared of 
the impending land ceiling law and 
were trying to over-reach the legisla- 
tion by ‘scare’ sales as it were. We 
are not concerned with the motiva- 
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tion behind: the transaction but with 
the factum of the sale) The very 
purpose of defeating the land law in- 
volves the reality of the sale. We are 
constrained to hold that on the 
materials before us, especially the 
pleadings, issues and findings, the 
plaintiffs are entitled to succeed, as 
they have done, Of course, the plain- 
tiff was also trying a clever game by 
instituting the present action on the 


last day of limitation so that per- 
sons with priority over him in the 
exercise of the pre-emptive right 


namely, the sons of Kabul Singh, may 


not enforce their right. Moreover, 
his evidence also is far from frank 
or straightforward; but the penalty 
for untrue testimony is not dismissal 
of a suit which otherwise has to be 
decreed. In these circumstances, the 
High Court was right in dismissing 
the second appeal and we too, in 
turn affirm the decree of the first 
Appellate Court. 

The circumstances of the case 
are such that unclean hands are visi- 


ble on both sides and the wages of 
sin in Court is denial of costs 
throughout, Therefore, while dis- 


missing the appeal, we direct that 
parties will bear their own costs 
throughout. 
: Appeal dismissed. 
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Mangal Oram v. State of Orissa 


A.LR. 


(A) Orissa Development of Indus- 
tries, Irrigation, Agriculture, Capital 
Construction and Resettlement of 
Displaced Persons (Land Acquisition) 
Act (18 of 1948), Ss. 2(c) and 3 (1) — 
"Development of Industries”, means 
ing of — Notification under S, 3 (1) 
for acquisition of land for establish- 
ing a steel plant and ancillary indus- 
tries at Rourkela, held, was for the 
purpose of ‘Development of Indus- 
tries’ —- Fact that part of the ac- 
quired land has been used for Civil 
Township would not affect the vali- 
dity of acquisition, 


Clause (c) of S, 2 confers wide 
powers on the State Government to 
notify any scheme or project as it 


may consider appropriate for the 
development of industries. There is 
nothing in that clause that the 


scheme or project which can be the 
subject-matter of a notification must 
be one similar to Hirakund Dam or 
other dams or reserviors or hydro- 
electric projects. A Steel Plant con- 
stitutes an industrial undertaking. 
The object of establishing a Steel 
Plant is not different from the pur- 
pose of the development of the in- 
dustry as ordinarily understood. 
Rourkela Steel Plant constitutes a 
big milestone in the industrial deve- 
lopment of the country, (Para 3) 


It cannot also be contended that 
the acquired land could only be used 
for the Steel Plant and ancillary in- 
dustries and not for a civil township. 
The establishment of a steel plant 
necessarily postulates the construc- 
tion of residential quarters for the 
workmen to be employed in the 
plant. Land would also be needed 
for a variety of other purposes and 
civic amenities, A township is a 
necessary adjunct and concomitant of 
a big Steel Plant. The fact, there- 
fore, that part of the land which 
was acquired has been used for civil 
township would not, affect the vali- 
dity of the acquisition of the land. 


(Para 4) 
(B) Constitution of India, Art. 133 
(1) — Appeal — New Plea — Plea 


that the possession of acquired land 
was not taken from the appellant not 
raised before the High Court — Plea 
not allowed to be raised for the first 
time in Supreme Court. (Para 5) 
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(C) Land Acquisition Act (1894), 
Ss. 4 and 6 — Notification for acqui- 
sition of land for expansion of rail 
facilities to serve Steel Plant at 
R-urkela — Fact that 14 years after 
the acquisition of land the railway 
authorities have transferred a part of 


land to the Notified Area Com- 
mittee, Rourkela would not affect 
the validity of acquisition. 

There is no principle of law by 


which a valid, compulsory acquisition 
stands voided because long later the 


requiring authority diverts it to a 
public purpose other than the one 
stated in the declaration, AIR 1977 
SC 448, Foll. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1977 SC 448: (1976) 1 SCR 875 


Mr. Gobind Das, Sr, Advocate, 
(Mrs. S. Bhandare, M/s. M. S. Nara- 
simhan, A. K. Mathur and A K. 
Sharma and Miss Malini Poduval, 
Advocates with him), for Appel- 
lants in all the Appeals; Mr. D. P. 
Singh, Sr. Advocate, (Mr. G. S. 
Chatterjee, Advocate with him), for 
Respondent No. 1 In C. As. 1237-38/ 
72° M/s. Santosh Chatterjee, G. S. 
Chatterjee, Advocates, for Respon- 
dent No, 2 In C. As, 1237-38/72; Mr. 
B. Parthasarthi, Advocate, for Res- 
pondents Nos. 1, 3 and 4 in C. A. 
1730/73; Mr, L. N. Sinha, Sol. Gen. 
of India, (Mr. Vinoo Bhagat, Advo- 
cate with him), for Respondent No. 7 
in C.A. No. 1730/73, for Respondents 
2, 5 and 6 in C. A, 1730/73; Nemo. 


Judgment of the Court was deliver- 
ed by : 

KHANNA, J.:— ‘This judgment 
would dispose of three civil Appeals 
Nos, 1237 and 1238 of 1972 and 1730 
of 1973 against the judgment of 
Orissa High Court, The first two 
appeals have been filed on certificate, 
while the third appeal has been filed 
by special leave. 

2. We may first deal with civil 
appeals 1237 and 1238. On February 
22, 1954 a notification was issued 
under sub-s. (1) of S. 3 of the Orissa 


Development of Industries,  Irriga- 
tion, Agriculture, Capital Construc- 
tion and Resettlement of Displaced 


Persons (Land Acquisition) Act, 1948 

(Orissa Act XVIII of 1948) (herein- 

after referred to as the Act) by the 
1977 Sc./ao WIT G9 
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Government of Orissa for the acqui- 
sition of 78 square miles of land for 
the “development of industries, name- 
ly, establishment of a steel plant and 
allied and ancillary industries.” The 
steel plant mentioned in the notifica- 
tion subsequently came to be known 
as the Rourkela steel plant. Another 
notification was issued on February 
9, 1955 for the acquisition of further 
four square miles of land for the 
above purpose. It may be mention- 
ed that according to S. 5 (1) of the 
Act, when a notice of acquisition is 
served or is published under S, 4, the 
land shall vest absolutely in the 
State Government free from all en- 
cumbrances on the date the notice is 
served or published in the gazette. 
The appellants, who were owners of 
some of the acquired lands, filed 
writ petitions before the High Court 
challenging the validity of the acqui- 
sition, The High Court dismissed both 
the petitions. 


3. In appeal before us, Mr. Gobind 
Das on behalf of the appellants has 
contended that the State Government 
was not competent to acquire the 
land in question under the Act for 
the establishment of a steel plant. 
Our attention is invited in this con- 
nection to sub-s. (1) of S. 3 of the 
Act which provides inter alia that 
whenever it appears to the State 
Government that it is necessary or 
expedient to acquire speedily any 
land for the purpose of the develop- 
ment of industry, a notification to 
that effect shall be published in the 
gazette stating the area and the 
boundaries of the land proposed to 
be acquired, The argument of Mr. 
Gobind Das is that the acquisition 
of the land for the establishment of 
a steel plant cannot be said to be 
for the purpose of the development 
of the industry, It is not denied by 
the learned counsel that a steel plant, 
constitutes an industrial undertaking 
and that the object of establishing a 
steel plant is not different from the’ 
purpose of the development of the 
industry as ordinarily understood. It 


also cannot be disputed that Rour- 
kela steel plant constitutes a big 
milestone in the industrial develop- 


ment of the country. The contention 
of Mr. Gobind Das, however, is that 
the words “development of indus-. 
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tries’ have a limited meaning as de- 
fined in the Act and the establish- 
ment of a steel plant cannot be con- 
sidered to be for development of 
industries. The definition of “deve~ 
lopment of industries” has been 
given in S., 2(c) of the Act. Accord- 
ing to the definition, development of 
industries means and includes the 
construction of the Hirakud Dam and 
other dams and reservoirs, Hydro- 
Electric Projects and such other 
schemes or projects as the State 
Government may, by notification 
from time to time, specify in this 
behalf. We have already mentioned 
above that the first notification for 
the acquisition of land was issued on 
February 22, 1954, Two days before 
that notification, on February 20, 
1954 the Governor of Orissa issued a 
notification in pursuance of Cl, (c) of 
S. 2 of the Act. In that notification, 
it was stated that the project for 
the establishment of a steel plant 
and allied and ancillary industries in 
the block of villages round about 
Rourkela. shall be included within 
the meaning of the expression “deve~ 
lopment of industries”, as defined in 
Cl. (c) of S. 2 of the Act. In the face 
of this notification, we are of the 
opinion that the establishment of the 
steel plant and ancillary industries 
at Rourkela should be held to ans- 
wer to the definition of “development 
of industries’, as given in the Act. 
We are unable to subscribe to the 
submission of Mr. Gobind Das that 
the schemes and projects which could 
be the subject-matter of a notifica- 
tion under S. 2(c) must be such as 
are similar to Hirakud Dam or 
jother Hydro-Electrie Projects. Clause 
(c) of S. 2 confers wide powers on 
the State Government to notify any 
scheme or project as it may consi- 
der appropriate for the development 
of industries and we find nothing in 
‘that clause that the scheme or pro- 
ject which can be the subject-matter 
of a notification must be one similar 
to Hirakud Dum or other dams or 
reservoirs or hydro-electric projects. 
4, It is then argued by Mr. Gobind 
Das that part of the lands which 
were acquired for the purpose of 
steel plant and ancillary industries 
fare being used as a civil township. 
-Ýt is contended that the acquired 
end could only be used for the steel 
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‘lenge the validity of a 
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plant and ancillary industries and 
not for a civil township. This con- 
ention is equally devoid of force. The 
establishment of a steel plant neces- 
sarily postulates the construction of 
residential quarters for the work- 
men to be employed in the plant. In 
addition to that, lands would be 
needed for shopping areas, for schools 
for the children of the employees, 
for play-grounds, for hospitals and 
for residential quarters of persons 
opening their shops catering to the 
needs of the employees of the steel 
plant. Lands would likewise be need- 
ed for post offices, banks, clubs, 
parks, cinemas, roads, police stations 
as also for cremation and burial of 
the dead, Land would also be need- 
ed for a variety of other purposes 


„and civic amenities. A township is a 


necessary adjunct and concomitant 
of a big steel plant. The fact, there- 
fore, that part of the land which 
was acquired has been used for civil 
township would not, in our opinion, 
affect the validity of the acquisition 
of the land. 


5. In civil appeal No. 1237 of 
1972, Mr. Gobind Das has also ad- 
vanced an argument that possession 
of the land was not taken from the 
appellant. We, however, find that the 
judgment of the High Court shows 
that no such contention was advanc- 
ed before the High Court when the 
writ petition giving rise to this ap- 
peal was argued. In the circumstan- 
ces, we are not inclined to permit 
the appellant to raise this contention 
for the first time in appeal before 
us. 

6. Civil Appeal No. 1730 of 1973 
arises out of a writ petition to chal- 
notification 
dated March 19, 1958 under S. 4 of 
the Land Acquisition Act for the 
acquisition of 31.06 acres of land for 
expansion of rail facilities to serve 
the steel plant at Rourkela. A writ 
petition to challenge this notification 
was filed on February 3, 1973. The 
contention which was advanced be- 
fore the High Court and has been 
repeated before us with a view to 
challenge the validity of the acquisi- 
tion of this land is that fourteen 
years after the acquisition of the 
land, the railway authorities for 
whom the land was acquired have 


1977 


transferred 3.21 acres of land to the 
Notified Area Committee, Rourkela. 
The above submission, in our opinion, 
is without merit, According to the 
affidavit filed on behalf of the res- 
pondents, the above mentioned area 
is sought to be transferred to the 
Notified Area Committee because the 
Notified Area Committee is the ap- 
propriate body to construct and main- 
tain the link road, bus and taxi 
stands and shops surrounding the 
railway station: The averments con- 
tained in the affidavit thus go to 
show that 3.21 acres of land is not 
being used for a purpose extraneous 
from that for which the land was 
initially acquired, Apart from that, 
we find that this Court has recently 
held in the case of Gulam Mustafa 
v. State of Maharashtra, (1976) 1 
SCR 875:(AIR 1977 SC 448) that 
there is no principle of law by which 
a valid, compulsory acquisition stands 
voided because long later the requir- 
ing authority diverts it to a public 
purpose other than the one stated 
in the declaration, 

7. All the three appeals consequ- 
ently fail and are dismissed but in 
the circumstances without costs. 

Appeals dismissed. 
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(A) Constitution of India, Sch, 7 
List H Entry 51 — Excise duty and coun- 
tervailing duty — Nature and character 
of. 

Excise duty is primarily a duty on 
the production or manufacture of goods 
produced or manufactured within the 
country. It is an indirect duty which the 
manufacturer or producer passes on to the 
ultimate consumer, that is, ultimate inci- 
dence will always be on the customer. 
Therefore, subject always to the legisla- 
tive competence of the taxing authority, 
the said tax can be levied at a convenient 
stage so long as the character of the im- 
post, that is itis a duty on the manu- 
facture or production, is not lost. The 
method of collection does not affect the 
essence of the duty. but only relates to 
the machinery of collection for adminis- 
trative convenience. Thus laws are to be 
found which impose a duty of excise at 
stages subsequent to the manufacture or 
productiori, AIR 1962 SC 1281 and AIR 
1963 SC 1760 and AIR 1976 SC 182 Rel. 
on. $ (Paras 6. 7} 
Countervailing duties are meant to 
equalise the burden on alcoholic liquors 
imported from outside the State and the 
burden placed by excise duties on alcho- 
lie liquors manufactured or produced in 
the State. If no alcoholic liquors similar 
to those imported into the State are 
produced or manufactured, the right to 
impose counter-balancing duties of excise 
levied on the goods manufactured in the 
State will not arise. It may, therefore, 
be accepted that countervailing duties 
can only be levied if similar goods are 
actually produced or manufactured in 
the State on which excise duties are being 
levied. AIR 1966 SC 1686 and AIR 1976 
SC 2020, Rel. on. (Para 8) 

(B) Andhra Pradesh Distillery Rules 
(1970), Rr. 79, 81 to 84 — Effect of — 
Purchasers of Indian liquor — Liability 
for payment of excise duty and counter- 
vailing duty. (A, P. Indian Liquor (Sto- 
rage in Bond) Rules (1969), R. 10 (1)). 
(A. P. Indian and Foreign Liquor Rules 
(1970), Rr. 5 (2), 17). 

Apart from a manufacturer of Indian 
liquors and an owner of a bonded ware- 
house who are primarily responsible for 
payment of excise duty and countervail- 
{ng duty respectively, the Rules, parti- 
cularly Rr. 79, 81 to 84 make every in- 
tending buyer of the Indian liquor liable 
for payment of the excise duty before 
obtaining the distillery pass and lifting 
the quantity mentioned therein from the 
distillery. Accordingly, intending pur- 
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chasers of the Indian liquors who seek to 
obtain distillery passes are also legally 
responsible for payment of the excise 
duty which is collected from them by 
the authorities of the Excise Department. 

(Para 9) 


The position in regard to the counter- 
vailing duty is not, however, clear though 
Rule 10 (1) of the Andhra Pradesh Indian 
Liquor (Storage in Bond) Rules, 1969 and 
Rules 5 (2) and 17 of the Andhra Pradesh 
Foreign and Indian Liquor Rules, 1970 
enable the intending buyers of Indian 
liquors to remove the same from a bon- 
ded warehouse on payment of the said 
duty, to the excise authorities, 

(Para 10) 


(C) Andhra Pradesh General Sales 
Tax Act (6 of 1957), Ss. 2 (1) (n) and (s) 
and 5 — ‘Sale’ and ‘turnover’ — ‘Any 
sums charged by the dealers’ in S, 2 (s} 
— Meaning of — Purchasers of Indian 
liquors directly paying excise duty and 
countervailing duty to excise authorities 
— If can be included in taxable turnover 
of manufacturer or owner of bonded ware- 
house. ILR (1976) Andh Pra 399 and 1976 
Tax LR 1654 (Andh Pra) Reversed, 


The phrase ‘any sums charged by the 
dealer’ occurring in the definition of 
turnover in Section 2 (s) has to be under- 
stood in its ordinary popular sense. So 
construing the phrase, it means “what is 
demanded, collected or received by the 
dealer”, AIR 1957 SC 657, Ref. 

(Para 13) 

In the instant case excise duty or 
countervailing duty paid directly to the 
excise authorities by the purchasers of 
Indian liquors before removal thereof 
from the distilleries or the bonded ware- 


house on the strength of the distillery 
and warehouse passes was not included 
in the bills of sale as the consideration 


for the sales, Thus, the excise duty or 
countervailing duty had not been charged 
or received by the dealers but had been 
charged by the excise authorities and 
deposited in the State Exchequer, 


Held that the Sales Tax authorities 
were not competent to include in the 
turnovers of the dealers the excise duty 
and the countervailing duty which was 
not charged by them but was charged by 
and paid directly to the excise authorities 
by the buyers of the liquors as stated 
above. AIR 1957 Andh Pra 83 and AIR 
1962 SC 1037 Dist. ILR (1976) Andh Pra 
399 and 1976 Tax LR 1654 (Andh Pra) 
Reversed, (Paras 16, 18) 
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Mr. Soli Sorabji. Sr, Advocate (Mr. 
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lant (In CAs. Nos. 248-251 of 1976). Mr. 
A. Subba Rao, Advocate for Appellant in | 
CAs, Nos. 934-986 of 1976. M/s. Babul | 
Reddy and K. J. John, Advocates for Ap- | 
pellant in CA No. 693 of 1976. Mr. Niren ` 
De, Attorney General for India, P, P. 
Rao, Sr. Advocate and M/s. D. V. Sastry 
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Respondents in CAs. 248-251 of 1976 and 
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No. 693 of 1976. 


The judgment of the court was deli- 
vered by 

JASWANT SINGH, J:— This batch 
of appeals by special leave which are ` 
directed against three separate judgments 
of the High Court of Andhra Pradesh at 
Hyderabad dismissing three sets of writ 
petitions Nos, 1195 to 1198 of 1975, 3931, 
3944 and 4929 of 1975 and 6790 of 1974 
filed by the appellants to challenge cer- 
tain orders of the sales tax authorities 
made in respect of re-determination of 
their turnover for certain years under 
the Andhra Pradesh General Sales Tax 
Act, 1957 (hereinafter referred to as 
‘the Act’) shall be disposed of by this 
judgment, as they raise a common ques- 
tion as to whether the excise duty de- 
posited directly in a State treasury or a 
sub-treasury by the purchasers of the 
Indian made foreign liquor called ‘Indian 
liquors’ before removing the said liquor 
from a distillery and the countervailing 
duty remitted directly to a State Trea- 
sury or a sub-treasury by the purchasers 
of the aforesaid specie of liquor before 
removing it from a bonded warehouse 
can properly be said to form part of the 
turnover of the manufacturer and of the 
owner of the bonded warehouse respec- 
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tively and as 
under the Act. 


2. The circumstances which have 
given rise to these appeals lie in a short 
compass and may be briefly stated: The 
appellants in the first two sets of Appeals 
Nos. 248 to 251 of 1976 and 934 to 936 of 
1976 carry on the business of manufacture 
of ‘Indian liquors’ in their distilleries 
established in Andhra Pradesh under 
licenses issued to them by the Commis- 
sioner of Excise under the Andhra Pra- 
desh Excise Act, 1968 (Act 17 of 1968) 
and the rules made thereunder and sell 
their finished products to the wholesale 
dealers who in turn sell them to retail 
dealers. Under Rule 76 of the Andhra 
Pradesh Distillery Rules. 1970, removal of 
any liquor manufactured or stored with- 
out pre-payment of the excise duty spe- 
cified in Rule 6 is forbidden. Rule 77 of 
the Rules prohibits issue of any liquor 
until:its quantity and strength have been 
duly verified by the distillery officer. 
Rule 79 of the Rules authorises the dis- 
tillery officer on payment of excise duty 
to grant a distillery pass for removal of 
the liquor fit for human consumption to 
the persons specified in the said rule in- 
cluding a person holding a licence for 
sale of liquor by wholesale or retail. 
Under Rule 81 of the Rules, every appli- 
cation for a distillery pass for removal 
of liquor has to be addressed in writing 
to the distillery officer and has to be 
accompanied by a challan in original for 
payment of excise duty therefor and a 
general or special permit for the purpose 
of removal of the liquor. Rule 82 of the 
Rules enjoins the distillery officer upon 
tender of cash payment of excise duty by 
the applicant to fill up the challan for 
presentation with the cash at a treasury 
or sub-treasury of the district in which 
the distillery is situate, and the applicant 
for distillery pass to present the treasury 
receipt in token of his having made pay- 
ment of the duty whereafter the distil- 
lery officer has to affix the said receipt 
to the counterfoil of form D-6. Rule 83 
of the Rules casts responsibility upon an 
applicant for a distillery pass to make a 
correct calculation and full payment of 
the excise duty upon the liquor desired 
to be removed, Rule 84 of the Rules re- 
quires the distillery officer to issue the 
liquor under a pass in form D-6 sending 
a duplicate thereof `to the Excise Supe- 
rintendent of the district of destination 
on being satisfied that the applicant is 
entitled under the Rules to remove the 
liquor and has made payment of the re- 
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quisite excise duty. Accordingly 
buyer of the Indian liquor from either 
of the appellants’ distilleries during the 
years in question obtained the distillery 
pass for release of the liquor after mak- 
ing payment of the excise duty and pre- 
sented the same at the concerned distil- 
lery whereupon a bill of sale or invoice 
was prepared by the distillery showing 
the price of the liquor. The said bill did 
not include the excise duty paid by the 
buyer. The appellants’ books of accounts 
also did not contain any reference regard- 
ing the excise duty paid by the purcha- 
sers in the manner stated above. The ap- 
pellants paid the sales tax in full as per 
final assessments made by the sales tax 
authorities under the Act. It appears that 
after the completion of the assessments of 
the sales tax under the Act for the years 
in question, the Commercial Tax Officer 
felt that there had been a failure to in- 
clude the excise duty paid on the afore- 
said liquors vended by the appellants in 
their taxable turnover. Accordingly, act- 
ing under the provisions of Section 14 
(1) of the Act, the Commercial Tax Offi- 
cer issued notices in February, 1975 to 
the appellants in the aforesaid first two 
sets of appeals to show cause why the 
assessments be not reopened. Aggrieved 
by the said action of the Commercial Tax 
Officer, the appellants filed writ peti- 
tions Nos, 1195 to 1198 of 1975 and 3931, 
3944 and 4929 of 1975 in the High Court 
of Andhra Pradesh challenging the said 
notices which, as already stated. were 
dismissed by the High Court. 


3. The appellant in Appeal No. 693 
of 1976 is a firm which is a licensed 
wholesale dealer in liquors and owner 
of a bonded warehouse under the Andhra 
Pradesh Indian Liquor (Storage in Bond) 
Rules, 1969 where it stores or deposits 
Indian liquors such as whisky, brandy, 
gin etc. imported by it from various Sta- 
tes outside the State of Andhra Pradesh 
without pre-payment of countervailing 
duty or other fee and issues the same ac- 
cording to the rules to its customers, The 
modus operandi of the appellant is that 
it makes a bill for the value of the liquor 
required by an intending purchaser, who 
thereafter pays the requisite countervail- 
ing duty in his own name and the Excise 
Officer incharge of the bonded ware- 
house grants him a pass entitling him to 
remove the liquor from the warehouse. 
According to the appellant, it gets only 
the price of the liquor from its buyers. 
For the assessment year 1971-72, the 
Commercial Tax Officer, Hyderabad TI 
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by hts order dated August 16, 1972 in- 
cluded the amount representing the 
countervailing duty paid by the purcha- 
sers im respect of the Indiar liquors in 
bond which was not. included in the bills 
of sale issued by the appellant, On ap- 
peal. the Assistant Commissioner by its 
order dated March 26, 1973 deleted from 
the turnover of the appellant the item 
pertaining to the excise duty paid direct- 
ly by the purchasers holding that the 
excise duty so paid by the purchasers 
did not. in the circumstances, form part 
of the turnover of the appellant. Some- 
time thereafter, the Sales Tax Appellate 
Tribunal by its order dated August 5, 
1974 passed im T. A. Nos, 331 of 1973 
and 5 of 1974 upheld the assessment made 
under similar circumstances by the Com- 
mercial Tax Officer, Vijayawada, on the 
turnover of M/s. Shaw Wallace & Co. 
Thereupon the Deputy Commissioner, 
Commercial Taxes, Hyderabad. by virtue 
of the power vested in him under S. 20 of 
the Act issued the impugned notice dated 
October 9, 1974 ta the appellant calling 
upon it to show cause why the order 
passed by the Assistant Commissioner, 
Commercial Taxes, on March 26, 1973 
should not be set aside and the original 
assessment order of the Commercial Tax 
Officer dated August 16, 1972. restored. 
The appellant was also required to file 
objections and adduce evidence in sup- 
port thereof within 7 days from the date 
of receipt of the impugned notice. Aggrie~ 
ved by the notice, the appellant filed a 
petition, being petition No. 6790 of 1974, 
before the High Court of Andhra Pra- 
desh, seeking issue of an appropriate 
writ, order or direction declaring that the 
appellant was not liable to pay sales tax 
on excise duty paid by the purchasers in 
their own names. and restraining the De- 
puty Commissioner. Commercial Taxes, 
Hyderabad, respondent in the appeal, 
from taking further proceeding in pursu- 
ance of the said notice. The said petition 
having been. dismissed. the appellant has, 
as already stated, come up in appeal to 
this Court. 


4. At the hearing of these appeals, 
Mr. Sorabjt and the other counsel ap- 
pearing on behalf of the appellants have 
assailed the aforesaid judgments and 
orders of the High Court by urging in 
the first instance that the view taken by 
the High Cour; about the nature and 
character of excise duty and countervail- 
ing duty is met correct. They have also 
after trying in vain to argue for consi- 
derable length of time that on the true 
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construction of the Andhra Pradesh Ex- 
cise Act, 1968, the Andhra Pradesh Dis- 
tillery Rules, 1970, the Andhra Pradesh 
Foreign and Indian Liquor Rules, 1970 
and the Andhra Pradesh Indian Liquor 
(Storage in Bond) Rules, 1969, a manu- 
facturer of Indian liquors and an owner 
of a bonded warehouse are not primarily 
responsible for. payment of the excise 
duty or countervailing duty, as the case 
may be, contended that a manufacturer 
and owner of the bonded warehouse are 
not solely responsible for payment of the 
said duties and a purchaser of the liquor 
who obtains a distillery pass or a ware~ 
house pass and a transport permit is 
also legally responsible for payment 
therefor and if he does pay the duty, it 
is something which he does in discharge 
ef his own statutory liability and not 
something which he does for or on behalf 
of or for the benefit of the manufac- 
turer or the owner of the bonded ware- 
house, They have alternatively contended 
that on a true construction of the ex- 
pression ‘turnover’ as defined in S. 2 (1) 
(a) of the Act, the determinative factor 
is the total amount set out in the bill of 
sale as consideration for the sale of the 
liquor and since the excise duty or the 
countervailing duty was directly paid by 
the purchasers to the excise authorities 
and did not at all form part of the consi- 
deration for the sale of the said liquor as 
set out in the bills of sale, it was not 
permissible for the sales tax authorities 
to assess the turnover by roping therein 
something which was not set out in the 
bills of sale as consideration for the sales. 
They have lastly contended that in any 
event as the excise duty or the counter- 
vailing duty was atno time charged by the 
appellants for anything done in respect 
of the liquors sold but was charged by 
the excise authorities before removal of 
the liquors under the Andhra Pradesh 
Excise Act, 1968 and the rules made 
thereunder, it could not constitute a part 
of the turnover and taxed under the Act, 


5. Although some controversy was 
sought to be raised by counsel for the 
appellants regarding the nature and 
character of the excise duty and counter- 
vailing duty but asrightly pointed out by 
the learned Attorney General, the matter 
has been put beyond doubt by the deci- 
sions of this Court. In R, C. Jall v. Union 
of India, (1962) Supp. 3 SCR 436 = (AIR 
1962 SC 1281), after a review of the au- 
thorities bearing on the matter, it was 
held by this Court as follows, 
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“The excise duty is primarily a duty 
on the production or manufacture of 
goods produced or manufactured within 
the country. Subject always to the legis- 
lative competence of the taxing authority. 
the said tax can be. levied at a convenient 
stage so long as the character of the im- 
post is not lost, The method of collection 
does not affect the essence of the 
duty but only relates to the machinery 
of collection for administrative conyeni- 


6. Again in In re Sea Customs Act 
(1964) 3 SCR 787 = (AIR 1963 SC 1760) 
it was observed: 

“The question with respect to excise 
duties was considered by this Court in 
the case of Amalgamated Coalfields Ltd, 
v. Union of India (AIR 1962 SC 1281). 
After considering the previous decisions 
of the Federal Court In re. The Central 
Provinces and Berar Sales of Motor Spirit 
and Lubricant Taxation Act (1939 FCR 18) 
=(AIR 1939 FC 1); Province of Madras 
v. M/s Bodhu Paidanna (1942 FCR 90) = 
(AIR 1942 FC 33) and of the Judicial 
Committee of the Privy Council in 
Governor General in Council v. Province 
of Madras (1945 FCR 179) = (AIR 1945 
FC 98), this Court observed as follows 
at p. 1287: 

“With great respect, we accept the 
principles laid down by the said three 
decisions in the matter of levy of an ex- 
cise duty and the machinery for collec- 
tion thereof, Excise duty is primarily a 
duty on the production or manufacture 
of goods produced or manufactured within 
the country. It is an indirect duty which 
the manufacturer.or producer passes on 
to the ultimate consumer, that is, ulti- 
mate incidence will always be on the 
customer. Therefore, subject always to 
the legislative competence of the taxing 
authority, the said tax can be levied at a 
convenient stage so long as the charac- 
ter of the impost, that is it is a duty on 
the manufacture or production, is not 
lost, The method of collection does not 
affect the essence of the duty, but only 
relates to the machinery of collection for 
administrative convenience.” 

This will show that the taxable event 
in the case of duties of excise is the 
manufacture of goods and the duty is not 
directly on the goods but on the manu- 
facture thereof. We may in this connec- 
tion contrast sales tax which is also im- 
posed with reference to goods sold, where 
the taxable event, is the act of sale. 
Therefore. though both excise duty and 
sales-tax are levied with reference to 
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goods, the two are very different imposts; 
in one case the imposition is on the act 
of manufacture or production while in 
the other it is on the act of sale. In nei- 
ther case therefore can it be said that 
the excise duty or sales tax is a tax 
directly on the goods for im that event 
they will really become the same tax, It 
would thus appear that duties of excise 
partake of the mature of indirect taxes as 
known to standard works on economics 
and are to be distinguished from direct 
taxes like taxes on property and income”, 

7. It is, therefore, clear that ex- 
cise duty is a duty on the production or 
manufacture of goods produced or manu- 
factured within the country though, as 
observed by one of us (Khanna, J.) in 
A. B. Abdul Kadir v. State of Kerala, 
(1976) 3 SCC 219 = (AIR 1976 SC 182) 
that laws are to be found which impose a 
duty of excise at stages subsequent to the 
manufacture or production, 

8 The position with regard to the 
nature and character of countervailing 
duty has equally been made clear in a 
number of decisions of this Court. In 
Kalyani Stores v, State of Orissa, (1966) 1 
SCR 865 = (AIR 1966 SC 1686) which 
was followed in M/s. Mohan Meakin Bre- 
weries Ltd, v. Excise & Taxation Commr. 
Chandigarh. (1976) 3 SCC 421 = (AIR 
1976 SC 2020), Shah, J. (as he then was) 
observed: 

“This brings us to the consideration 
of the meaning of the expression “coun- 
tervailing duties’ as used in Entry 51, 
List TI of the Seventh Schedule to the 
Constitution. The expression “counter- 
vailing duties” has not been defined in 
the Constitution or the Bihar & ‘Orissa 
Act 2 of 1915, We have, therefore, to de- 
pend upon its etymological sense and the 
context in which it has been used in En- 
try 51. In its etymological sense, it means 
to counter-balance; to avail against with 
equal-force or virtue; to compensate for 
something or serve as an equivalent of 
or substitute for: see Black’s Law Dic- 
tionary, 4th Edn. 421. This would suggest 
that a countervailing duty is imposed for 
the purpose of counterbalancing or ‘to 
avail against something with equal force 
or to compensate for something as an 
equivalent. Entry 51 in List Ti of the 
Seventh Schedule to the Constitution 
gives power to the State Legislature ‘to 
impose duties of excise on alcoholic 
liquors for human consumption ‘where 
the goods are manufactured or produced 
in the State, It also gives power to levy 
countervailing duties at the same or lower 
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rates on similar goods manufactured or 
produced elsewhere in India. The fact 
that countervailing duties may be im- 
posed at the same or lower rates suggests 
that they are meant to counterbalance 
the duties of excise imposed on goods 
manufactured in the State. They may be 
imposed at the same rate as excise duties 
or at a lower rate, presumably to equalise 
the burden after taking into account the 
cost of transport from the place of manu- 
facture to the taxing State. It seems, 
therefore, that countervailing duties are 
meant to equalise the burden on alco- 
holic liquors imported from outside the 
State and the burden placed by excise 
duties on alcoholic liquors manufactured 
or produced in the State. If no alcoholic 
liquors similar to those imported into the 
State are produced or manufactured, the 
right to impose counterbalancing duties 
of excise levied on the goods manufac- 
tured in the State will not arise. It may, 
therefore, be accepted that countervail- 
ing duties can only be levied if similar 
goods are actually produced or manu- 
factured in the State on which excise 
duties are being levied.” 





9. Having seen that a provision 
can be inserted in the excise law for 
collection of the excise duty at a stage 
subsequent to the manufacture or pro- 
duction of the excisable article, we shall 
now proceed to examine the main con- 
tentions raised by counsel for the appel- 
lants. We have first to see as to how far 
the contention of counsel for the appel- 
lants that apart from a manufacturer of 
Indian liquors and an owner of a bonded 
warehouse (who in our opinion cannot 
but be regarded as primarily responsible 
for payment of excise duty and counter- 
vailing duty respectively in view of Sec- 
tions 21, 28 & 65 of the Andhra Pradesh 
Excise Act, 1968. and Rules 3, 4, 5, 6, 67 
& 76 of the Andhra Pradesh Distillery 
Rules, 1970, and condition No. 9 of the 
Distillery Licence granted under Rule 5 
of these Rules; Rules § & 10 of the 
Andhra Pradesh Indian Liquor (Storage 
in Bond) Rules, 1969, conditions Nos. 7 
& 10 of the licence granted in form 
B. W, 1 under Rule 5 (2), the phraseology 
of the application for receipt of liquor 
into the bonded warehouse prescribed 
by Rule 9 (2) and the terms of the coun- 
terpart agreement required to be execu- 
ted by a licencee of an Indian liquor bon- 
ded warehouse under Rules 3 (2) and 
5 (2) of these Rules) the buyers of the 


said liquors are also liable under the 


. and make every intending buyer of the 
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law for payment of the aforesaid duties 
can be sustained, For a proper deter- 
mination of this question, it is necessary 
to recall the provisions of the Andhra 
Pradesh Distillery Rules, 1970 which 
have been set out in the earlier part of 
this judgment. The said rules particular- 
ly Rules 79, 81, 82, 83 and 84 lend a good 
deal of support, in our opinion, to the 
contention of counsel for the appellants 


Indian liquor liable for payment of the 
excise duty before obtaining the distil- 
lery pass and lifting the quantity men- 
tioned therein from the distillery. Ac-| 
cordingly agreeing with counsel for the! 
appellants we hold that intending pur-' 
chasers of the Indian liquors who seek 
to obtain distillery passes are also legally) 
responsible for payment of the excise 
duty which is collected from them by the 
authorities of the Excise Department. 

10. The position in regard to the 
countervailing duty is not, however, clear 
though Rule 10 (1) of the Andhra Pra- 
desh Indian Liquor (Storage in bond) 
Rules. 1969 and Rules 5 (2) and 17 of the 
Andhra Pradesh Foreign and Indian 
Liquor Rules, 1970 enable the intending 
buyers of Indian liquors to remove the 
same from a bonded warehouse on pay- 
ment of the said duty, to the excise au- 
thorities, 


11. This is not, however, sufficient 
to dispose of the matter. The real and 
pivotal question that requires to be 
determined is whether the excise duty 
or the countervailing duty, as the case 
may be, paid directly to the excise auth- 
orities of the State or deposited directly 
in the State exchequer in respect of the 
Indian liquor by the buyers thereof be- 
fore removing it from any of the afore- 
said distilleries or the warehouse can be 
said to form part of the taxable turnover 
of the appellants, as according to S. 5 of 
the Act which is the charging section, 
sales tax is required to be paid by the 
appellants on their turnover of the year. 
It will be useful at this stage to advert 
to the definitions of the words ‘turnover’ 
and ‘sale’ as given in clauses (s) and (n) 
of sub-section (1) of Section 2 of the 
Act. Shorn of unnecessary details, these 
definitions run as under: 

“ “turnover” means the total amount 
set out in the bill of sale (or if there is 
no bill of sale, the total amount charged) 
as the consideration for the sale or pur- 
chase of goods (whether such considera- 
tion be cash, deferred payment or any 
other thing or value) including any sums 
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charged by the dealer for anything done 
in respect of goods sold at the time of or 
before the delivery of the goods and any 
other sums charged by the dealer, what- 
ever be the description, mame or object 


‘sale’ with all its grammatical variations 
and cognate expressions means every 
transfer of the property in goods by one 
person to another in the course of trade 
or business, for cash, or for deferred 
payment, or for any other valuable con- 
sideration...... N i 


12. In the instant case it is not 
disputed that excise duty or countervail- 
ing duty paid directly to the excise au- 
thorities by the purchasers of Indian 
liquors before removal thereof from the 
distilleries or the bonded warehouse on 
the strength of the distillery and ware- 
house passes was not included in the 
bills of sale as the consideration for the 
sales, but that alone, according to the 
Attorney General, is not determinative 
of the matter. He has invited our atten- 
tion to the second part of the definition 
of the word ‘turnover’ as set out above 
and has strenuously urged that as in ad- 
dition to the price of the liquor set out 
in the bills of sale as consideration for 
the sales, other sums charged by the 
dealer at the time of or before the delivery 
of the goods also form part of turnover, 
and according to the well established 
canon of construction, a taxing statute 
has to be interpreted reasonably so that 
there is no evasion of the tax, the phrase 
‘any sums charged by thedealer’ occur- 
ring in the aforesaid definition of the word 
‘turnover’ must be construed as meaning 
any item of expense including the excise 
duty or the countervailing duty to which 
the buyers were put by the manufacturers 
of the liquors or the owner of the bonded 
warehouse. We find ourselves unable to 
accept the construction sought to be put 
by him as it. is opposed to the plain 
meaning of the said phrase, It will be 
advantageous here to refer to the deci- 
sions of this Court in A. V, Fernandez v. 
State of Kerala (1957) SCR 837 = (AIR 
1957 SC 657) where Bhagwati J. speaking 
for the Bench after quoting the observa- 
tions made by Lord Russell of Killowen 
in Inland Revenue Commrs. v, Duke of 
Westminster (1936) AC 1, 24 which 
were approved by the Privy Council in 
the Bank of Chettinad v. Income-tax 
Commr, (AIR 1940 PC 183) observed: 

“It is no doubt true that in constru- 
ing fiscal statutes and determining the 
liability of a subject to tax one must 
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have regard to the strict letter of the 
law and not merely to the spirit of the 
statute or the substance of the law. H 
the Revenue satisfies the Court that the 
case falls strictly within the provisions of 
the law, the subject can be taxed. If, on 
the other hand. the case is not covered 
within the four corners of the provisions 
of the taxing statute, no tax can be im- 
posed by inference or by analogy or by 
trying to probe into the intentions of the 
legislature and by considering what was 
the substance of the matter, We must 
of necessity, therefore, have regard to 
the actual provisions of the Act and the 
rules made thereunder before we can 
come to the conclusion that the appellant 
was liable to assessment as contended by 
the Sales Tax Authorities.” 


13. Bearing in mind the principle 
set out in A. V. Fernandez’s case (AIR 1957 
SC 657) (supra), the phrase ‘any sums. 
charged by the dealer’ has to be under-~! 
stood in its ordinary popular sense. So 
construing the phrase, it means “what is 
demanded and collected or received by the 
dealer”. In the instant cases, the excise 
duty or the countervailing duty has, as 
already stated, not been charged or re- 
ceived by the dealers but has been char- 
ged by the excise authorities and de- 
posited directly by the buyers of the, 
liquor in the State exchequer, It is, there- 
fore, difficult to hold that excise duty 
or countervailing duty was charged by 
the appellants. 

14, The reason for inclusion of tax 
or a duty in the turnover was explained 
in two decisions of this Court bearing 
the same cause title viz. M/s. George 


i 





Oakes (P) Ltd. v, State of Madras (12 
STC 476) = (AIR 1962 SC 1087) and (13 
STC 98) = (AIR 1962 SC 1352). In the 


first of these cases, it was observed: 


“Under the definition of turnover the 
aggregate amount for which goods are 
bought or sold is taxable. This aggregate 
amount includes the tax as part of the 
price paid by the buyer, The amount 
goes into the common till of the dealer 
till he pays the tax. It is money which 
he keeps using for his business till he 
pays it over to Government, Indeed, he 
may turn it over again and again till he 
finally hands it to Government.” 

15. In the ‘other decision, (AIR 
1962 SC 1352) Hidayatullah, J. (as he 
then was) said: 

“In laws dealing with sales tax. turn- 
over has, in England and America also, 
been held to include the tax. The reason 
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for such inclusion is stated to be that the 
dealer who realises the tax does not hand 
it over forthwith to Government but 


keeps it with him, and turns it over in. 


his business before he parts with it. Thus 
the tax becomes, for the time being, a 
part of the circulating capital of the 
tradesman, and is turned over in his busi- 
ness, Again, it was said that the price 
paid by the purchaser was not so much 
money for the article plus tax but a com- 
posite sum, Therefore, in calculating the 
total turnover, there is nothing wrong in 
treating the tax as part of the turnover, 
because “turnover” means the amount of 
money which is turned over in the busi- 
ness,” 


16. In the instant cases, the excise 
and countervailing duties did not go into 
the common tills of the appellants and 
‘did not become a part of their circulating 
‘capital, We are, therefore, of the view 
that the Sales Tax authorities were not 
competent to include in the turnovers of 
ithe appellants the excise duty and the 
countervailing duty which was not char- 
ged by them but was charged by and 
‘paid directly to the excise authorities by 
the buyers of the liquors, as stated above. 


17. The full Bench decision of the 
High Court of Andhra Pradesh in the 
Govt. of Andhra (Now Andhra Pradesh) 
v. East India Commercial Co. Ltd. (8 
S.T.C. 114) = (AIR 1957 Andh Pra 83) 
relied upon by the Revenue is clearly 
distinguishable. In that case. it was the 
actual collection of certain sums as dhar- 
mam or charity by the dealer from the 
purchasers on the occasion of the sales 
that made the learned Judges to hold that 
they constitute part of the turnover, In 
M/s. George Oakes (P.) Ltd’s case (AIR 
1962 SC 1037) (supra) also, the tax in 
question was collected by the registered 
dealer. 

18. We have, therefore, no hesita- 
tion in holding that the excise duty and 
the countervailing duty paid directly by 
the buyers of the Indian liquors as stated 
above did not constitute a part of the 
turnovers of the appellants, 


19. For the foregoing reasons, we 
allow the appeals and set aside the im- 
pugned judgments and orders. In the cir- 
cumstances of the case, we leave the par- 
ties to pay and bear their own costs of 
these appeals. 

Appeals allowed. 
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AIR 1977 SUPREME COURT 1466 = 
1977 LAB. I. C. 697 
(From: ILR (1968) Bom 1024) 
A. N, RAY, C. J., M. H. BEG AND 
JASWANT SINGH, JJ. 
The State of Madhya Pradesh, 
Appellant v. The State of Maha- 
rashtra and others, Respondents. 


Civil Appeal No, 1870 of 1968, 
D/- 5-1-1977, 
(A) States Reorganisation Act 


(1956), Section 88 (a), (b) and (c) — 
Applicability — Liability of particu- 
lar State — Determination — Decla- 
ration that order of suspension fol- 
lowed by removal from service was 
illegal — Departmental enquiry held 
at H in erstwhile C, P. and Berar 
Province — Order for removal pass- 
ed at N forming part of State of 
Maharashtra after reorganisation — 
Residuary Clause in Section 88 (c) 
applies — Liability is of principal 
successor State, 

In order to determine as to 
which of the two States would be li- 
able under Section 88 for an ac- 
tionable wrong other than a breach 
of contract namely in respect of an 
order of suspension followed by an 
order of removal from service of an 


employee, it has to be found out 
whether the cause of action arose 
wholly within the territories of one 


of the States or arose partly in the 
territories of one State and. partly 
in the territories of the other. Where 
in a suit for declaration that- order 
of suspension followed by the order 
of dismissal is illegal the departmen- 
tal enquiry which was allegéd to be 
ilegal was held at H which has all 
along been a part of the State of 
Madhya Pradesh only and final 
orders which were challenged in the 
suit were passed at N which became 
part of the State of Bombay and la- 
ter on known as Maharashtra. The 
plaintiff having based his claim with 
regard to departmental enquiry 
which was held at H and also with 
regard to impugned order passed 
at N the State of Madhya Pradesh 
is the principal successor State of 
the former State of Madhya Pradesh. 
Maharashtra was one of the succes- 
sor States, like Madhya Pradesh. Sec- 
tion 88 (a) of the 1956 Act has no 
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application because it speaks of only 
one successor State, Section 88 (b) of 


the 1956 Act refers to the State 
where the cause of action wholly 
arose within the territories of either 


of the two successor States, In such 
a case it cannot be said that the 
cause of action arose wholly within 
the successor State of Maharashtra. 
Therefore, the residuary provision! 
contained in Section 88 (c) of the 
1956 Act applies and the liability is 
of the principal successor State, 
namely Madhya Pradesh. (Para 22) 


(B) Civil P, C. (1908), O. 2, R. 2 
= “Portion of his claim” — Meaning 
— Right not in existence at the time 
of first suit — Cannot be regarded as 
tportion of his claim” — Suit for 
declaration that order of suspension 
and termination illegal — Arrears of 
salary not claimed in view of deci- 
sion in AIR 1948 PC 121 overruling 
| ATR 1947 FC 23 — Reinstatement 
followed by subsequent suspension 
` and removal from service — Fresh 
suit in 1956 for declaration that order 
of suspension and removal illegal — 
Arrears of salary claimed in view of 
decision in AIR 1954 SC 245 — Plain- 
tiff is not barred under 0. 2, R. 2. 
AIR 1947 FC 23 Held overruled by 
AIR 1948 PC 121; AIR 1954 SC 245, 
Rel, on; (1885) 15 Ind App 106 (PC); 
AIR 1955 SC 600, Ref. (Paras 25 & 27) 


(C) Constitution of India, Art. 311 
— Suspension — Order of suspension 
of a civil servant — Effect — (Fun- 
damental Rules, R. 52), 


The order of suspension does not 
put an end to service. Suspension 
merely suspends the claim to salary. 
During suspension there is suspen- 
sion allowance. The real effect of 
the order of suspension is that 
though the civil servant continues to 
be a member of the service he is not 
permitted to work and is paid only 
subsistence allowance which is less 
than his salary. Under Fundamental 
Rule 52 the pay and allowance of a 
Government servant who is dismissed 
or removed from service, cease from 
the date of his dismissal or removal. 
Therefore, there would be no ques- 
tion of salary accruing or accruing 
due so long as orders of suspension 
and dismissal stand. AIR 1963 SC 
687, Rel, on. (Para 35) 


State of M. P. v, State of Maharashtra 
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Cases Referred: Chronological Paras 

AIR 1974 SC 338 = (1974) 2 SCR 
485 = 1974 Lab IC 580. 30, 31 

(1970) 3 SCR 222 = 1969 Serv LR 
879 29, 31, 33 

AIR 1963 SC 687 = (1963) Supp 1 
SCR 229 5 

AIR 1955 SC 600 = 
391 


AIR 1954 SC 245 
786 
AIR 1948 PC 121 


3 
(1955) 2 SCR 
26 
(1955) 1 SCR 
24 


75 Ind App 225 
23 


ii 


ii 


' » 26 

AIR 1947 FC 23 = 1947 FCR 89 23 
(1914) 41 Ind App 142 (PC) 28 
(1885) 15 Ind App 106 = ILR 15 
Cal 800 (PC) 25 


Mr. I. N. Shroff and Mr. H. S. 
Parihar, Advocates, for Appellant: 
Mr. S. B. Wad and Mr. M. N, Shroff, 
(for No. 1) and M/s. A, S. Bobde, G. 
L. Sanghi Sr. Advocates, (Mr. V. K. 
Sanghi, Miss Rama Gupta and M. S. 
Gupta, Advocates, with them), (for 
No. 2), for Respondents, 

The Judgment of the Court was 
delivered by 


RAY, C. J.:— This appeal is by 
certificate from the judgment dated — 
6 March, 1967 of the High Court of 
Bombay. 


2. The appellant is the State 
of Madhya Pradesh. The first res- 
pondent is the State of Maharashtra. 
The second respondent is the plain- 
tiff-decree-holder, They will be re- 
ferred to, for short, as Madhya Pra- 
desh, Maharashtra and the plaintiff. 

3. The trial Court passed a de- 
cree in favour of the plaintiff. It was 
declared that the order dated 9 Janu- 
ary, 1954 of the suspension of the 
plaintiff as well as the order of re- 
moval of the plaintiff from service 
passed on 2 February 1956 is ille- 
gal, void and inoperative. The fur- 
ther declaration was that the plain- 
tiff shall be deemed to be continuing 
in service from 16 September, 1943. 
A sum of Rs, 64,588-2-0 was de- 
creed in favour of the plaintiff and 
Bombay the predecessor of Maha- 
harashtra was ordered to pay the 
same with interest. Both Madhya 
Pradesh and Maharashtra were 
ordered to pay costs to the plaintiff. 

4, Maharashtra preferred an 
appeal against the decree. Madhya 
Pradesh preferred objections against 
the order of costs. 
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5. The High Court confirmed 
the decree and the declarations. The 
High Court however modified the 
decree and held Madhya Pradesh 
liable, The claim of the plaintiff 
against Maharashtra was dismissed. 


6. The plaintiff was appoint- 
ed Assistant Medical Officer in 1938. 
In 1939 he was appointed officiating 
Assistant Surgeon. He was posted at 
Elichpur (now Achalpur). In 1942 he 
was transferred to Hoshangabad, In 
1943 he applied for medical leave 
for four months, The Civil Surgeon 
recommended leave for six weeks. 
The plaintiff again applied for leave 
in the month of August, 1943. The 
leave was sanctioned by the Civil 
Surgeon, The plaintiff then request- 
ed the Civil Surgeon in anticipation 
of sanction of leave by the Govern- 
ment for relief because he was not 
keeping good health, The Civil 
Surgeon then reported to the Gov- 
ernment that the plaintiff absented 
himself from duty from 10 August, 
1943 without leave. The Government 
sanctioned leave for six weeks, On 
28 September, 1943 the plaintiff 
was suspended by an order with ef- 
fect from 16 September, 1943. 


7: The plaintiff was served 
with a notice dated 30 September, 
1943 to show cause why he should 
not be dismissed from service. Four 
charges were levelled against the 
plaintiff, First, that he refused to 
come to duty at the time of epide- 
mic in August, 1943. Second, that he 
left his station without permission. 
Third, that he refused to attend the 
Departmental enquiry when ordered 
to do so. Fourth that he wilfully and 
deliberately acted in total disregard 
of orders and absented himself from 
duty though he was declared to be 
fit to resume duty. 


8. The Enguiry Officer by re- 
port dated 22 February, 1945 gave 
his findings that the first charge was 
not proved; that the second charge 
was proved but mitigated and the 
third and the fourth charges were 
technically proved. 


9. On 21 June, 1945 the plain- 
tiff was asked to show cause why 
he should not be dismissed or re- 
duced in rank, On 18 August, 1945 
the Government of Central Pro- 
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vinces and Berar intimated to the 
plaintiff that the Government accept- 
ed the report of the Enquiry Officer 
and proposed to remove the plaintiff 
from service with effect from the 
date of the passing of the final order. 
By order dated 7 November, 1945 the 


Provincial Government passed an 
order removing the plaintiff from 
service with effect from that date. 


On 10 May, 1946 the plaintiff filed 
an appeal to the Governor but it 
was dismissed. 


10. On 6 January, 1949 the 
plaintiff filed a suit in the court of 
the Second Additional District 
Judge, Nagpur, By judgement dated 
31 August, 1953 the District Judge 
held that the suspension order and 
the order of dismissal were illegal 
and declared the plaintiff to be 
deemed to continue in service. The 
plaintiff was thereafter reinstated in 
service as Assistant Surgeon on 12 
December, 1953. He was posted at 
Mayo Hospital, Nagpur on 15 Decem- 
ber, 1953. 


11. On 18 January, 1954 the 
Plaintiff was again suspended from 
service under order dated 9 Janu- 
ary. 1954. The plaintiff handed over 
charge on 13 January, 1954. On 1 
February 1954 the plaintiff was 
served with a notice dated 29 Janu- 
ary, 1954 to show cause why he 
should not be removed from service. 
The former report of the Enquiry 
Officer dated 22 February, 1945 was 
also given to the plaintiff. On 2 
February, 1956 the plaintiff was re- 
moved from service. He appealed to 
the Governor. The appeal was dis- 
missed. 

12. On 6 October, 1956 the 
plaintiff filed this suit in the court of 
the Joint Civil Judge, Nagpur 
against Madhya Pradesh and Maha- 
rashtra, The plaintiff asked for a de- 


claration that the order dated 9 
January, 1954 suspending the plain- 
tiff as well as the order dated 2 


February. 1956 is illegal. The plain- 
tiff asked for a declaration that he 
is deemed to continue in service. He 
claimed recovery of Rs, 64,588-2-0 as 
arrears of salary. 

13. The plaintiff in his suit 
alleged that both Maharashtra and 
Madhya Pradesh are “liable to make 
good the plaintiff's claim the liability 
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for which is not exclusive but joint 
and several.” The alternative case of 
the plaintiff in the suit was that “if 


it will be held that the State of 
Maharashtra and not the State of 
Madhya Pradesh is liable or vice 


versa the plaintiff will claim the de- 
ae against such State as would be 
iable,” 


14, The Civil Judge passed the 
decree on 25 April 1959 declaring 
the order dated 9 January, 1954 


suspending the plaintiff as well as 
the order dated 2 February, 1956 re- 
moving the plaintiff from service as 
illegal, void and inoperative, The de- 
cree further stated that the plaintiff 
was deemed to continue in service 
from 16 September, 1943, The Civil 
Judge passed a decree against the 
State of Bombay with the direction 
to pay Rs. 64,588-2-0 with interest at 
6 per cent, 

15. Both Maharashtra and 
Madhya Pradesh went up in appeal. 
The Division Bench of the Bombay 
High Court placed the matter before 
a larger Bench and referred these 
two questions for the decision of the 
Larger Bench. (1) Whether in the 
events that have happened which of 
these two States of Maharashtra and 
Madhya Pradesh can be compelled to 
take the plaintiff in service. (2) Whe- 
ther both or only one of the two 
States can be made liable for the 
payment of arrears of salary of the 
plaintiff, if so, which State is liable. 


16. The Larger Bench of the 
Bombay High Court said that the 
State of Madhya Pradesh as constitu- 
ted after the States Reorganisation 
Act referred to as the Act came in- 
to force on 1 November, 1956 is the 
principal successor State of the for- 
mer State of Madhya Pradesh. The 
High Court further said that the 
State of Maharashtra is the succes- 
sor State of the former Madhya 
Pradesh inasmuch as certain territo- 
ries, namely, Vidarbha which form- 
ed part of the former State of 
Madhya Pradesh became a part of 
the new State of Maharashtra. The 
High Court then referred to cl 
of Section 88 of the Act and 
that Maharashtra would be liable for 
the claim of the plaintiff only if the 
cause of action has arisen in its en- 
tirety within the territories which 


Maharashtra [Prs. 13-18] S.C. 1469 


formed part of Maharashtra, other- 
Wise initial. liability for the plaintiff's 
claim will be on the principal suc- 
cessor State Madhya Pradesh under 
Section 88 (c) of the Act. The Divi- 
sion Bench therefore referred the 
matter to the larger Bench to consi- 
der the question whether the cause 
of action for the plaintiffs claim 
arose in its entirety within the terri- 
tories which formed part of Maha- 
rashtra. 


17. The High Court held that 


under Section 88 (c) of the Act 
Madhya Pradesh is responsible for 
the claim of the plaintiff. The High 


Court further held that the plaintiff 
was appointed under conditions of 
service prescribed for him and ac- 
cepted by him, and, therefore, the 
plaintiff’s claim for arrears of salary 
would be governed by Section 87 
of the Act and not by Section 88 of 
the Act. The High Court said that 
the plaintiff's claim for arrears of 
salary and allowance was based on 
contract, either express or implied, 
on the basis of the terms of appoint- 
ment and the conditions of service 
prescribed by the Government and 
accepted by the plaintiff, The High 
Court also said that at the time of 
the plaintiff's appointment in 1939 
the plaintiff’s services were available 
for the then entire Province of Cen- 
tral Provinces and Berar and not 
only for those districts which form- 
ed part of Madhya Pradesh, There- 
fore, the High Court said that Sec- 
tion 87 (b) of the Act would not 


apply, Under the residuary clause of 


Section 87 (c) of the Act Madhya 
Pradesh would be liable as the prin- 
cipal successor State because the 
purposes of the contract were as 
from the appointed day not exclu- 


sively purposes of any of the two 
successor States. 
18. Madhya Pradesh raised 


three contentions, First, the plain- 
tiff did not claim salary and allow- 
ances for the period subsequent to 
15 September, 1943 in the suit filed 
by the plaintiff in 1949 and was 
therefore by reason of the provisions 
contained in Order 2 Rule 2 of the 
Code of Civil Procedure precluded 
from claiming the salary and allow- 
ances for the period 16 September, 
1943 to 31 August, 1953 in the second 


1470 S.C. [Prs, 18-22] State of M. P. v. State of Maharashtra 


suit which was filed on 6 October, 
1956. Second, the plaintiffs claim 
in the second suit for salary and al- 
lowances prior to 6 October, 1953 
would be barred by the reason of 
Article 102 of the Limitation Act 
1908. Third, the liability. if any, 
would be under Section 88 (b) of the 
Act of Maharashtra which’ succeeded 
the State of Madhya Pradesh on 1 
November, 1956 in so far as Nagpur 
District of the then existing State of 
Madhya Pradesh was concerned. Re- 
ference was made to Section 8 (1) (c) 
of the Act for that purpose, Further 
it is said by the appellant that on or 
after 1 November, 1956 the plaintiff 
could continue the suit only against 
the State of Bombay later known as 
State of Maharashtra and not against 
the State of Madhya Pradesh as con- 


stituted on or after 1 November, 
1956. 

19. Maharashtra contended 
that the liability was of Madhya 
Pradesh because of the provisions 


contained in Section 88 (e) of the 
Act. It was said on behalf of Maha- 
rashtra that the plaintiff had been 
appointed to service in Central Pro- 
vinces and Berar which became the 
principal successor State of Madhya 
Pradesh, The order of removal was 
also by the existing State which be- 
came the principal successor State of 
Madhya Pradesh. 


20. In order to appreciate the 
rival contentions reference is neces- 
sary to two sections of the Act. Sec- 


tion 87 speaks of liability in the 
ease of contracts. Broadly stated, 
the provisions of Section 87 of the 
Act are that where before the ap- 


pointed day “1 November, 1956” an 
existing State has made any contract 
in the exercise of its executive 
power for any purposes of the State, 
that contract shall be deemed to 
have been made in the exercise of 
the executive power— (a) if there be 
only one successor State of that 
State. (b) if there be two or more 
successor States and the purposes of 
the contract are, as from the ap- 
pointed day, exclusively purposes of 
any one of them,— of that State: and 
(c) if there be two or more succes- 
sor States and the purposes of the 
contract are, as from that day, not 
exclusively purposes of any one of 


A.I R. 
them,— of the principal successor 
State; and all rights and liabilities 
which have accrued or may accrue, 


under any such contract shall, to the 
extent to which they would have 
been rights or liabilities of the exist- 
ing State be rights or liabilities of 
the successor State or the princi- 
pal successor State, The proviso to 
Section 87 of the Act is that where 
the liability attaches under clause (c) 
the initial allocation of rights and 
liabilities made by this sub-section 
shall be subject to such financial ad- 
jJustment as may be agreed upon 


between all the successor States 
concerned, or in default of such 
agreement, as the Central Govern- 


ment may by order direct. 


21. Section 88 of the Act pro- 
vides that where before the appoint- 
ed day, an existing State is subject 
to any liability in respect of an ac- 
tionable wrong other than breach of 
contract, that liability shall (a) if 
there be only one successor State, be 
a liability of that State; (b) if there 
be two or more successor States and 
the cause of action arose wholly 
within the territories which as from 
that day are the territories of one of 
them, be a liability of that succes- 
sor State, and (c) in any other case, 


be initially a liability of the 
principal successor State, but 
subject to such financial ad- 
justment as may be agreed upon 
between all the successor States 
concerned, or in default of such 
agreement, as the Central Govern- 


ment may by order direct, 


22. The claim for declaration 
that the order of suspension as well 
as the order of dismissal was void is 
in respect of an actionable wrong 
other than breach of contract. In 
order to determine as to which of 
the two States would be liable under 
Section 88 of the 1956 Act it has to 
be found out whether the cause of 
action arose wholly within the ter- 
ritories of one of the States or arose 
partly in the territories of one State 
and partly in the territories of the 
other, The departmental enguiry which 
was alleged to be illegal was held at 
Hoshangabad which has all along 
been a part of the State of Madhya 
Pradesh only. The final orders which 
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were challenged in the suit were 
passed at Nagpur which became 
part of the State of Bombay and la- 
ter on known as Maharashtra. The 
plaintiffs cause of action comprises 
of every fact which is necessary to 
be proved. The plaintiff based his 
claim with regard to departmental 
enquiry which was held at Hoshan- 
gabad and also with regard to impugn- 
ed order passed at Nagpur, The appel- 
lant State is the principal successor 
State of the former State of Madhya 
Pradesh. Maharashtra was one of 
the successor States, like Madhya 
Pradesh. Section 88 (a) of the 1956 
Act in the present case has no appli- 
cation because it speaks of only one 
successor State. Section 88 (b) of 
the 1956 Act refers to the State 
where the cause of action wholly 
‘jarose within the territories of either 
of the two successor States; In the 
present case, it cannot be said that 
the cause of action arose wholly 
within the successor State of Maha- 
rashtra, Therefore, the  residuary 
provision contained in Section 88 (c) 
of the 1956 Act applies and the lia- 
bility is of the principal successor 
State, namely, Madhya Pradesh. The 
High Court was right in arriving at 
the conclusion that Madhya Pradesh 
is liable. 


— 28 The plaintiff's suit in 1949 
was only for setting aside the im- 
pugned orders. The plaintiff did 
not ask for relief for arrears of 
salary for the obvious reason that 
the plaintiff in the 1949 suit asked 
for setting aside of the impugned 
orders and an order that the plain- 
tiff was deemed to be continuing in 
service. The plaintiff proceeded on 
the existing law as it stood by rea- 
son of the decision in High Commis- 
sioner for India v. I, M, Lall, 75 Ind 
App 225 = (AIR 1948 PC 121), The 
Judicial Committee in that case held 
that a civil servant was not entitled 
to sue the State for recovering ar- 
rears of salary and pay. Counsel for 
Madhya Pradesh relied on the deci- 
sion in Province of Punjab v. Pan- 
dit Tara Chand, 1947 FCR 89 = (AIR 
1947 FC 23) which held that a pub- 


lie servant had a right to bring a` 


suit for arrears of pay. The deci- 
sion of the Judicial Committee in 
Lall’s case (supra) takes a contrary 
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view to the decision of the Federal 
Court in Pandit Tara Chand’s case 
(supra). It is true that the decision 
of the Federal Court in Pandit Tara 
Chand’s case (supra) was not brought 
to the notice of the Privy Council. 
Under Section 208 of the Govern- 
ment of India Act 1935 the law de- 
clared by the judgment of the Privy 


Council had to be followed by all 
the Courts including the Federal 
Court. Therefore, the earlier deci- 


sion of the Federal Court though not 
expressly overruled by the Judicial 
Committee must be deemed to have 
been overruled by implication by 
the decision of the Judicial Commit- 
tee in Lall’s case (supra). 


24, This Court in State of 
Bihar v. Abdul Majid, (1955) 1 SCR 
786 = (AIR 1954 SC 245) stated that 
a Government servant could ask for 
arrears of salary. Counsel for 
Madhya Pradesh said that the deci- 
sion of this Court in Abdul Majid’s 
case (supra) declared what the 
existing law has been, and, there- 
fore, the plaintiff could not contend 
that it was not open to him to ask 
for arrears of salary in the 1949 suit. 
It is in that background that Madhya 
Pradesh contends that the plaintiff 
not having asked for relief under 
Order 2 Rule 2 of the Code of Civil 
Procedure would not be entitled to 
claim salary in the 1956 suit. 

. 25. The contention of Madhya 
Pradesh cannot be accepted, The 
plaintiff will be barred under Order 
2, Rule 2 of the Code of Civil Proce- 
dure only when he omits to sue for 
or relinquishes the claim in a suit 
with knowledge that he has a right 
to sue for that relief. It will not be 
correct to say that while the deci- 
sion of the Judicial Committee in 
Lall’s case (supra) was holding the 
field the plaintiff could be said to 
know that he was yet entitled to 
make a claim for arrears of salary. 
On the contrary, it will be correct 
to say that he knew that he was 
not entitled to make such a claim. 
If at the date of the former suit the 
plaintiff is not aware of the right on 
which he insists in the latter suit 
the plaintiff cannot be said to be 
disentitled to the relief in the latter 
suit. The reason is that at the date 
of the former suit the plaintiff is 
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not aware of the right on which he 
insists in the subsequent suit, A 
right which a litigant does not know 
that he possesses or a right which is 
not in existence at the time of the 
first suit can hardly he regarded as 
a “portion of his claim” within the 
meaning of O. 2, R. 2 of the Code of 
Civil Procedure, See Amant Bibi v. 
Imdad Husain, (1885) 15 Ind App 106 
at p. 112 (PC). The crux of the mat- 
ter is presence or lack of awareness 
of the right at the time of first suit. 


26. This Court in Om Prakash 


Gupta v. State of Uttar Pradesh, 
(1955) 2 SCR 391 = (AIR 1955 SC 
600) considered the prayer for re- 


fund of court-fees on a claim which 
was abandoned. The plaintiff in that 
ease asked for a declaration that the 


order of dismissal was void and 
also for arrears of salary or in the 
alternative damages for wrongful 


dismissal. In view of the decision in 
Lall’s case (AIR 1948 PC 121) 
(supra) the plaint in that case was 
amended by deleting the claim for 
arrears of salary and also for dama- 
ges. The plaintiff thereupon prayed 
for refund of the court-fees which 
had been paid on arrears of salary 
or damages. Both the trial Court 
and the High Court rejected the 
claim for refund of court-fees, This 
Court also upheld the same view. 
The reason given by this Court was 
that at the time the suit was insti- 
tuted the law as it then stood per- 


mitted such a claim to be made. 
The decision of the Privy Council 
made it clear that no such claim 


could be made, The decision of the 
Privy Council clarifying the position 
was held by this Court not to be a 
ground for refund of  court-fee 
which was paid in accordance with 
law as it then stood. 


27. The appellant Madhya 
Pradesh is, therefore, not right in 
contending that the plaintiff is bar- 
red by provisions contained in Order 
2 Rule 2 of the Code of Civil Pro- 
‘cedure from asking for arrears of 
salary in the 1956 suit. The plaintiff 
could not have asked for arrears of 
salary under the law as it then 
stood, The plaintiff did not know of 
or possess any such right. The 
plaintiff, therefore, cannot be said to 
have omitted to sue for any right. 


A.L RB. 


. 28. Another reason why the 
bar under Order 2, Rule 2 of the 
Code of Civil Procedure cannot ope- 
rate is that the plaintiffs cause of 
action in the 1956 suit is totally dif- 
ferent from the cause of action in 


the 1949 suit. See Pavana Reena 
Saminathan v. Palaniappa, (1914) 41 
Ind App 142 (PC). 

29. This Court in Jai Chand 


Sawhney v, Union of India, (1970) 3 
SCR 222 held that in a suit for set- 
ting aside the order of dismissal and 
for arrears of salary a claim for 
salary for the period prior to three 


years of the suit would be barred. 
The reason given is that when the 
order of dismissal is set aside the 


Government servant is deemed to be 


in service throughout the period 
during which the order of dismissal — 
remains operative, Once an order 


of dismissal is declared bad itis held 
te be bad from the date of dismis- 
sal and salary would be due from 
the date when the dismissal order 
was bad. 


34. The same view has been 
taken by this Court in Sakal Deep 
Sahai Srivastava v. Union of India, 
(1974) 2 SCR 485 = (AIR 1974 SC 
338), In that case the plaintiff filed 
a suit on 27 November, 1962 for a 
declaration that from 1 July, 1949 
the date of illegal reversion up to 30 
September, 1959 the date of his re- 
tirement he was a railway employee. 


31. Relying on the decision of 
this Court in Jai Chand Sawhney’s 
ease (1970-3 SCR 222) and Sakal 
Deep’s case (AIR 1974 SC 338) 
(supra) counsel for Madhya Pradesh 
contended that the plaintiff would 
not be entitled to more than three 
years’ salary. The present case is 
not one of setting aside an order of 
dismissal simpliciter, When the 
plaintiff filed a suit in 1949 he could 
not ask for arrears of salary. Pur- 
suant to the decree dated 30 August, 
1953 in his favour he was reinstated 
on 12 December, 1953. Three fea- 
tures are to be borne in mind in 
appreciating the plaintiff's case from 
the point of view of limitation, First 
the plaintiff became entitled to 
salary for the period 16 September, 
1943 up to the date of reinstatement 
on 12 December, 1953, only when 
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pursuant to the decree 
August, 1953 there was actual re- 
instatement of the plaintiff on 12 
December, 1953. Second, the plain- 
tiff was again suspended on 19 Janu- 
ary, 1954 and was dismissed on 23 
February 1956. The Madhya Pra- 
desh Government on 5 March, 1954 
decided that during the period of 
first suspension till his reinstatement 
on 12 December, 1953 he was not en- 
titled to salary. Again on 28 Janu- 
ary, 1956 the Madhya Pradesh Gov- 
ernment decided under Fundamental 
Rule 54 (iii) that during the period 
of suspension from 16 September 
1943 to 12 December 1953 and again 
from 19 January 1954 to 23 Febru- 
ary 1956 he would not be entitled to 
any payment of allowances. 


32. On these facts two conse- 
quences arise in the present appeal. 
First, since the plaintiff was under 
suspension from 16 September, 1943 
till “12 December 1953 when he was 
reinstated and again suspended from 
19 January, 1954 till 23 February, 
1956 when he was dismissed, his suit 
on 6 October, 1956 is within a pe- 
riod of three years from the date of 
his reinstatement on 12 December, 


1953. Second, during the period of 
suspension he was not entitled to 
salary under Fundamental Rule 53. 
Further decision to that effect was 


taken by the Madhya Pradesh Gov- 
ernment on 28 January. 1956 under 
Fundamental Rule 54. Therefore, the 
plaintiffs cause of action for salary 
for the period of suspension did not 
accrue until he was reinstated on 12 
December, 1953, The plaintiff's 
salary accrued only when he was 
reinstated as a result of the decree 
setting aside the orders of suspension 
and of dismissal. 

33. The rulings of this Court 
in Jai Chand Sawhney’s case (1970- 
3 SCR 222) (supra) and Sakal Deep’s 
case (AIR 1974 SC 338) (supra) do 
not apply to the present appeal be- 
cause there was no aspect of any 
suspension order remaining opera- 
tive until the fact of reinstatement 
pursuant to the decree. 

34. The plaintiffs cause of ac- 
tion for arrears of salary is this. 
When the plaintiff was reinstated on 
12 December, 1953 pursuant to the 
decree dated 30 August, 1953 the 
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plaintiff became entitled to salary 
which was suspended during the 
period of suspension, The plaintiff 
was again suspended from 19 Janu- 
ary,.1954 and he was dismissed from 


service on 23 February, 1956. There- 
fore, when the plaintiff filed the 
suit on 6 October, 1956 his entire 


claim for salary is founded first on 
his reinstatement on 12 December, 
1953 pursuant to the decree and 
second on the order of suspension 
dated 19 January, 1954 and the 
order of dismissal on 23 February 
1956 which the plaintiff challenged as 
illegal. 


35. The original order of sus- 
pension on 16 September, 1943 as 
well as the original dismissal dated 
7 November, 1945 was declared to be 
illegal by the decree dated 30 August, 
1953. Therefore, when the plaintiff 
was reinstated on 12 December, 1953 
it is then that the plaintiffs claim 
for salary accrued due. This salary 
was again suspended from 19 Janu- 
ary, 1954. Dismissal on 23 February, 
1956 was at a time when the plain- 
tiff was still under suspension. The 
order of suspension does not put an 
end to his service, Suspension mere- 
ly suspends the claim to salary. 
During suspension there is suspen- 
sion allowance. See Khem Chand 
v. Union of India. (1963) Supp 1 
SCR 229 = (AIR 1963 SC 687) where 
this Court said that the real effect 
of the order of suspension is that 
though he continues to be a member 
of the service he is not permitted to 
work and is paid only subsistence al- 
lowance which is less than his 
salary. Under Fundamental Rule 52 
the pay and allowance of a Govern- 
ment servant who is dismissed or 
removed from service, cease from 
the date of his dismissal or removal. 
Therefore, there would be no ques- 
tion of salary accruing or accruing 
due so long as orders of suspension 
and dismissal stand. The High 
Court was correct in the conclusion 
that the plaintiffs claim for salary 
accrued due only on the order of 
dismissal dated 23 February, 1956 
being sct aside. 


36. For the foregoing reasons 
the appeal is dismissed. There will 
be costs only to the plaintiff respon- 
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dent to be paid by 
Madhya Pradesh. 


the State of 


Appeal dismissed. 


renee 
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Jagmal Singh Yadav, Appellant v, M. 
Ramayya and others, Respondents. 


Civil Appeal No. 1260 of 1973, D/- 6-1- 
1977. 


Central Engineering Service, Class IL, Re- 
cruitment Rules (1954), Rr. 4 (c), 8 (b), 23 — 
Conf rmation of direct recruits ignoring the 
claims of officiating Asst. Engineers in Class 
UO — Flagrant violation of R. 4 (c) — Effect. 


Twelve persons (R. 1 to R, 12) holding de- 
gree in civil engineering or possessing simi- 
lar qualifications were initially appointed on 
different dates as temporary Section Officers 
in Central P. W. D. in Subordinate Engineer- 
ing Service Class III (Non-gazetted). They 
were subsequently appointed on various dates 
between 18th October, 1958 and 8th Janu- 
ary, 1963, “to officiate temporarily and until 
- further orders” as Assistant Engineers in the 
Central Engineering Service, Class II (Gazett- 
ed). Fifty eight persons (direct recruits) pos- 
sessing degree in Engineering or an equiva- 
lent thereof were directly recruited as tem- 
porary Assistant Engineers in the Central 
Engineering Service Class II (Gazetted) on 
different dates between 12th May, 1961 and 
18th December, 1967, on the result of a com- 
petitive examination held by the Union 
Public Service Commission (UPSC). Further, 
thirtyeight persons (direct recruits) possessing 
Degree in Engineering or an equivalent 
thereof were directly recruited as temporary 
Assistant Engineers in the Service on diffe- 
rent dates between 2nd November, 1964 and 
7th November 1967, but without any com- 
petitive examination. By notifications dated 
18-6-1967, 1-5-1968 and 80-4-1971 the direct 
recruits were confirmed from their respective 
dates of recruitment. The grievance of R. 1 
to R, 12 was that although they were appoint- 
ed as temporary Assistant Engineers much 
earlier than the direct recruits the latter were 
confirmed ignoring their claims. Their re- 
presentations to the Government through their 
association having failed they approached the 
High Court by filing writ petition. The High 
Court accepted the contention of R. 1 to R. 12 
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that there was no determination of any quota 
by the Government since on the basis of the 
said quota the direct recruits obtained pre- 
ference in the matter of confirmation and 
seniority. The High Court thus partly allow- 
ed their writ petition and directed the Gov- 
ernment to consider R. 1 to R. 12 for confir- 
mation as Assistant Engineers and to adjust 
their inter se seniority in accordance with 
law. On appeal to Supreme Court by a 
direct recruit: 

Held (1) that R. 1 to R. 12 at the material 
time when they were appointed as temporary 
Assistant Engineers were only temporary Sec- 
tion Officers in Class II, All these persons 
had requisite qualifications which were neces- 
sary for admission to the Service under 
Part III and they were also within the age 
limit laid down under rule 23 (2). Besides, 
recruitment when made was only on merit 
under Rule 28 (3). (Para 18) 


(2) that it was true that Rule 28 (1) pro- 
vided for recruitment by selection after con- 
sultation with the UPSC. The particular De- 
partmental Promotion Committee (DPC) was 
presided over by a member from the UPSC. 
In view of Home Ministry’s O. M. No. 88/46 
Ests. (R) dated 17-6-1947 the appointments 
of R. 1 to R. 12 were clearly in accordance 
with Rule 23 in Part IV read with Rule 3 
(b) of Part II of the Rules. (Para 18) 

(8) that the Rules did not prescribe therein 
any quota for recruitment through the four 
methods specified under Rule 8, Under R.4 
(b) no other method was permissible for re- 
cruitment. Further with regard to the 
sharing of recruitment through the diffe- 
rent methods power was reserved to 
the Government under Rule 4 (o 
to make certain determination. The deter- 
mination under Rule 4 (c) must be by the 
Ministry of Home Affairs at the relevant 
time. There was nothing to show that there 
was any such determination by the Home 
Ministry under Rule 4 (c). There had been no 
adherence to the quota rule, but on the 
other hand there had been flagrant violation 
of the rule. (Paras 25, 27) 

(4) that R. 1 to R. 12 were entitled to be 
considered for contirmation in the Service 
in Class Il. Since there was no quota rule, 
on the basis of which the confirmations had. 
been made and seniority had been fixed it 
would be for the Government to consider the 
case of R. 1 to R. 12 for confirmation and 
seniority in accordance with law. The validity 
of the recruitment of the thirty eight direct 
recruits would however, not be affected. 

. (Paras 28. 29) 

(5) that since the factum af determination 
of seniority was a live issue between the par 
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ties in the High Court, there was no error 
of jurisdiction on the part of the High Court 
in examining the whole matter thoroughly 
and in considering the documents filed by the 
respective parties after inspection of the files 
by consent. 1972 Rajdhani LR 71 (FB), 
Affirmed, (Paras 80, 31) 

Mrs. Shyamala Pappu, Sr. Advocate (Mr. 
Ashok Grover, Advocate with her), for Ap- 
pellant; Mr. M. C. Bhandare, Sr. Advocate 
(M/s. D. N. Mishra and O. C. Mathur, Ad- 
vocates with him), (for Nos. 3 and 4); Mr. G. 


D. Gupta, Advocate, (for No. 8) and Mr- 
Gobind Das, Sr. Advocate (Mr. Girish 
Chandra, Advocate with him), (for No. 13) 
and Mr, S. T. Desai, Sr. Advocate (Mrs. 


Urmila Kapoor and Miss. Kamlesh Bansal, 
Advocates with him), (for Nos. 55, 64, 75, 
80 and 89, for Respondents, 


Judgment of the court was delivered by 


P. K. GOSWAMI, J.:— This appeal by 
special leave is directed against the judgment 
of the Ful] Bench of the High Court of Delhi 
whereby the writ petition of the first twelve 
respondents was partly allowed. 


2. The appellant, who joined service in 
the cadre of Assistant Engineers in the Cent- 
ral Engineering Service, Class II (Gazetted), 
was respondent No. 51 in the High Court. 
Other respondents in the High Court in simi- 
lar position as that of the appellant have been 
impleaded here as respondents {16 to 110) and 
they are supporting the appellant through 
their counsel Mr, S. T. Desai. For the sake 
of convenience the appellant and the respon- 
dents 16 to 110 will be described herein 
below as direct recruits in the Class II Ser- 
vice. The Union of India, Engineer-in-Chief, 
C. P. W. D., and the Union Public Service 
Commission are respectively respondent Nos. 
18, 14 and 15 and are represented by Mr. 
Gobind Das. 


3. The respondents 1 to 12 (hereinafter to 
be referred to as the respondents) preferred 
an application in the High Court under Arti- 
cle 226 of the Constitution on 16th Febru- 
ary, 1970, praying for certain reliefs which 
the High Court has summarised under the 
following four heads: 

(1) That the confirmation of the direct re- 
cruits should. be held as illegal. 

(2) That the respondents and other persons 
who are similarly situated like them and who 
bad joined the service earlier should be direct- 
ed to be confirmed first according to the 
dates of their joining the service as Assistant 
Engineers after giving weightage in prefer- 
ence to the direct recruits. 

(3) That the appointment of 38 specified 
direct recruits should be held as illegal. 
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(4) That the respondents (13 to 15 herein) 

should be directed to revise the classified list 
published in 1968. 
The High Court has also noted that the res- 
pondents did not seek to disturb the ap- 
pointments of the direct recruits already made 
and that their main contention was that they 
were entitled to be confirmed before those of 
the direct recruits wha were appointed sub- 
sequent to them. 

4. This appeal was heard by us in two 
stages. After the first stage of the hearing 
the parties were given some time to settle the 
matter by evolving a reasonable formula to 
satisfy the legitimacy of their mutual claims. 
It, however, appeared that they could not 
compose their differences and the appeal was, 
therefore, finally heard and concluded. 

5. We may now briefly give the history 
of the litigation. 

6. The respondents (who are the twelve 
writ petitioners in the High Court) are either 
graduates in Civil Engineering or possess 
similar requisite qualifications, namely, an 
Engineering Degree or an equivalent thereof. 
They were all initially appointed on different 
dates as temporary Section Officers in the 
Central Public Works Department (herein- 
after to be referred to as the C. P. W. D.) 
in the Subordinate Engineering Service, Class 
III (Non-gazetted). They were subsequently 
appointed on various dates between 18th 
October, 1958 and 8th January, 1963, “to 
officiate temporarily and until further orders” 
as Assistant Engineers in the Central 
Engineering Service, Class II (Gazetted) 
(briefly the Service). The appellant and the 
respondents 16 to 110 are what is described 
as direct recruits to the Service. Each of the 
direct recruits possesses a Degree in En- 
gineering or an equivalent thereof. Fiftyeight 
of them were directly recruited as tem- 
porary Assistant Engineers in the Central 
Engineering Service Class JI (Gazet- 
ted) on different dates between 12th 
May, 1961 and 18th December, 1967, 
on the result of a competitive examination 
held by the Union Public Service Commis- 
sion (UPSC). The remaining thirtyeight also 
possess a Degrée in Engineering or an equiva- 
lent thereof and they were directly recruited 
as temporary Assistant Engineers in the Ser- 
vice on different dates between 2nd Novem- 
ber, 1964 and 7th November, 1967, but with- 
out any competitive examination. 

7. By a Notification dated 18th June, 
1967, excepting seven direct recruits namely, 
(respondents 11, 17, 29 and 81 to 34 in the 
High Court) the remaining respondents 
(respondents 4 to 87 in the High 
Court) were confirmed with effect from their 
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respective dates of recruitment. The said 
confirmations were also shown in a ‘Classified 
list of Class If Engineering Gazetted Estab- 
lishment (Civil) of the CPWD’ published in 
1968. By another Notification of Ist May, 
1968, direct recruits (being respondents 17, 
88, 34, 38, 64 and 74 in the High Court) 
were also confirmed. Similarly by a Noti- 
fication dated 30th April, 1971, other direct 
recruits (respondents 81, 82, 39, 48, 46, 50, 
52 to 57, 60, 61, 68, 68, 69, 75, 76, 79, 82 
92 and 96 in the High Court) were con- 
firmed, : 

8. The grievance of the respondents in 
the High Court was that although they were 
appointed as temporary Assistant Engineers 
much earlier than’ the direct recruits the 
latter were confirmed ignoring their claims. 
Their representations to the Government 
through their association having failed they 
approached the High Court. The respon- 
dents (18 to 15) denied their claim by means 
of a counter-affidavit of Shri Kailash Prakash, 
Director of Administration, C. P. W. D. One 
of the direct recruits, Shri Durgadas Karna, 
also filed a counter-affidavit opposing the 
claim of the respondents in the High Court. 
By consent certain documents were produced 
by the Government and after inspection re- 
levant extracts from the files were submitted 
to the Court by respective parties. 


9. Although several contentions were urg- 
ed before the High Court, some of them per- 
taining to Articles 14 and 16 of the Constitu- 
tion the High Court accepted the main con- 
tention of the writ petitioners that there was 
no determination of any quota by the Gov- 
ernment since on the basis of the said quota 
the direct recruits obtained preference in the 
matter of confirmation and seniority. The 
High Court thus partly allowed the applica- 
tion and directed the respondents (respon- 
dents 1 to 3 in the High Court) “to con- 
sider the petitioners (respondents herein) for 
confirmation as Assistant Engineers and to 
adjust the inter se seniority of such of the 
petitioners as might be confirmed after con- 
sideration by the respondents in accordance 
with law.” 

10. It is clear that if the High Court is 
right that there was no determination by the 
Government under rule 4 (c) of the Recruit- 
ment Rules, to which we will refer presently, 
apportioning quota amongst the officers re- 
cruited through different sources it wil] not 
be necessary to go into the other questions 
raised by Mrs. Pappu for the appellant. If 
we find that the High Court is wrong in its 
conclusion on this main point, we will have 
to remand the matter to the High Court for 
decision with regard to the other submissions 
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which had not been dealt with by it. We 
will, therefore, take the first point first. 


11. Mrs. Pappu submits as follows:— 

“First in the absence of a plea in the writ 
petition that the Home Ministry's approval 
is necessary the High Court exceeded its 
jurisdiction in going behind the determination 
of the quota made under Rule 4 (c), parti- 
cularly in the absence of ‘any special mode 
of determination prescribed under the Rules, 
Second, she submits that the High Court fail- 
ed to notice that it was open to prescribe 
quota by way of executive instructions in 
the absence of any rules in this behalf. Third, 
she submits that even assuming the High 
Court could enter inte such an enquiry there 
is ample evidence on record to show that a 
determination has been made under R. 4 (c). 


12. The persons with whom we are con- 
cerned in this appeal are governed by the 
Central Engineering Service, Class II, Re- 
cruitment Rules (briefly the Rules) which 
were published on 21st May, 1954. There 
are six Parts in these Rules. Part I (General) 
provides the definitions. Part II deals with 
the methods of recruitment. Rule 8 with 
which this Part opens provides as follows:— 


“8. Recruitment to the Service shall be 
made by any of the following methods:— 

(a) By competitive examination in India in 
accordance with Part ITI of these Rules. 

(b) By direct appointment in accordance 
with Part IV of these Rules of persons select- 
ed in India otherwise than by competitive 
examination. 

(c) By promotion in accordance with Part V 
of these Rules, 

(d) By transfer in accordance with Part VI 
of these Rules.” 

Rules 4 and 5 may also be noted: 


“4. (a) All appointments to the Service or 
to posts borne upon the cadre of the Service 
shall be made by the Government. 

(b) No appointment shall be made to the 
Service or to any post borne upan the cadre 
of a Service by any method not specified in 
Rule 3. 


(c) Subject to the provisions of sub-rule (b), 
the method or methods of recruitment to be 
employed for the purpose of filling any par- 
ticular vacancies in the Service or such 
vacancies therein as may be required to be 
filled during any particular period and the 
number of candidates to be recruited by each 
method shall be determined by the Govern- 
ment. 

5. Appointments to the Service made other- 
wise than by promotion will be subject to 
orders issued from time to time by the minis- 
try of Home Affairs regarding special repre- 
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sentation in the Services for specific sections 
of the people.” 

Part III provides for recruitment by com- 
petitive examination which is the method 
provided in Rule 3 (a). We are not concern- 
ed with the details in this Part except to note 
that the examination is conducted by the 
UPSC and the requisite qualifications and age 
restrictions and relaxations are provided for 
in this Part. We may also note that R. 21 
of this Part provides that the selected candi- 
dates shall be appointed as Assistant En- 
gineers on probation for two years and on 
the completion of the period of probation, if 
considered fit for permanent appointment 
they will be confirmed in their appointments. 
There is a provision for extending the period 
of probation under Rule 21 (c). We need 
not notice other details in this Part. 

18. Part IV deals with recruitment by 
selection. Rule 28 with which this Part opens 
provides as follows: 

“93. (1) Recruitment by selection shall be 
made from among Temporary Engineers and 
Temporary Section Officers employed on the 
Civil Engineering side of the Central Public 
Works Department after consultation with 
the Commission: 

Provided that it shall not be necessary to 
consult the Commission, in the case of any 
person, if the Commission were consulted in 
connection with his temporary appointment 
to the Service. 

(2) No person shall be eligible for selection 
under sub-rule (1) unless he would, but for 
age, be qualified for admission to the Service 
under Part IIT of these rules, and his age at 
the time of appointment to the Service is not 
more than 40 years. 

(8) Merit shall be the primary considera- 
tion in determining a persons fitness for 
selection under this rule and no officer shall 
have any claim to appointment under this 
rule as of right.” 


l4. Part V deals with recruitment by pro- 
motion and contains a solitary rule namely, 
R. 24, which reads as follows:— 

“94. Recruitment by promotion shall be 
made by selection on the basis of merit from 
among permanent Section Officers employed 
in the Civil Engineering side of the Central 
Public Works Department.” 

15. Part VI deals with recruitment by 
transfer of an officer in Government service 
and there is a solitary rule, namely, R. 25, 
which takes care of this type of recruitment 
by transfer. We are not concerned with this 
rule in this appeal. 

16. From a perusal of the Rules it is 
clear that there are four methods of recruit- 
ment, namely— 
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(1) recruitment by competitive examination 
(Part IID; 

(2) by direct appointment otherwise than 
by competitive examination (Part IV); 

(8) by promotion (Part V); and 

(4) by transfer (Part VI). 


It is also clear under Rule 4 (b) that no ap- 
pointment shall be made to this Service or to 
any post borne on the cadre of this Service by 
any method other than the above mentioned 
four methods. 


17. The direct recruits belong to two 
categories of officers. Fiftyeight persons were 
recruited under Rule 3 (a) by competitive 
examination. The remaining thirtyeight pere 
sons were also directly recruited as temporary 
Assistant Engineers but without any com- 
petitive examination and, according to the 
respondents, “on an ad-hoc basis”. So far as the 
respondents are concerned they claim to be 
recruited under Part IV, namely, recruitment 
by selection which is one of the four methods 
provided for under Rule 8 (b). On the other 
hand according to Mrs. Pappu the respon- 
dents are mere temporary promotees to tem- 
porary vacancies in Class II Service and they 
are a class different from the direct recruits 
who are not similarly situated with them. 


18. We have, therefore, first to consider 
this submission of Mrs. Pappu. As stated 
earlier, there are four methods of recruit- 
ment. Recruitment by promotion is 
provided under Part V and that is 
made by selection on the basis of 
merit from amongst permanent Section Offi- 
cers. The particular recruitment of the res- 
pondents, therefore, cannot be under Part V. 
It is common ground that the respondents at 
the material time when they were appointed 
as temporary Assistant Engineers were only! 
temporary Section Officers in Class III. It is 
also admitted that all these respondents have 
requisite qualifications which are necessary 
for admission to the Service under Part III 
and they are also within the age limit laid 
down under rule 23 (2). Besides, recruitment 
when made is only on merit under R, 28 (8). 
Being faced with this position, Mrs. Pappu 
submits that their recruitment is outside the 
Rules particularly because R. 28! (1) provides 
for recruitment by selection “after consultation 
with the UPSC”. She submits that they were 
selected by the Departmental promotion 
Committee which is not the same thing as 
the UPSC mentioned in Rule 23 (1). We 
are, however, unable to accept this submis- 
sion. It is true that rule 28 (1) provides for 
recruitment by selection after consultation 
with the UPSC. The particular Departmen- 
tal Promotion Committee (DPC) was presid- 
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ed over by a member from the UPSC. There 
is Home Ministry's O. M. No. 88/46 Ests (R) 
dated 17th June, 1947, wherein it has been 
clearly stated in Para 7 as follows:— 

“Recommendations made by Departmental 
Promotion Committees on which the Commis- 
sion is represented should be treated as re- 
commendations having the approval of the 
Commission, and the convention regarding 
acceptance of the advice of the Commission 
will apply.” 


We are, therefore, clearly of opinion that the l 


appointments of the respondents are clearly 
in accordance with Rule 23 in Part IV read 
with rule 3 (b) of Part II of the Rules. We 
find that the above conclusion we have 
reached is supported by the stand taken on 
behalf of the Government in the Lok Sabha 
on 7th April, 1969, in answering certain Un- 
starred question with regard to recruitment 
to this Service, inter alia, under Part IV. 
19. Since, however, there are nọ statu- 
tory rules for confirmation in service or 
seniority rules, it is submitted by Mrs. Pappu 
that under Rule 4 (c) of the Rules it is for 
the Government to determine the method or 
methods of recruitment to be applied for the 
purpose of filling any particular vacancy in 
the Service or such vacancies therein as may 
be required to be filled during any particular 
period and the number of candidates to be 
recruited by each method. It is in conformity 
with Rule 4 (c), says counsel, that the Govern- 
ment has fixed the proportions for filling 
vacancies in Class II Service by different 
modes of recruitment. She draws our atten- 
tion to a letter of the Under Secretary to the 
Government of India, Ministry of Works and 
Housing, dated 2nd October, 1954, which, as 
the subject-matter shows, contains the “pro- 
posal to prescribe definite quotas for filling 
the posts of Assistant Engineer (Civil) and 
Assistant Engineer (Electrical) in the C. E. S. 
Class II, and the C. E., E. S. Class II, res- 
pectively, by different modes of recruitment”. 
The proposal sets out in Part A thereof the 
quota for permanent vacancies as follows:— 


“A — Permanent Vacancies: 

(i) 50% by direct recruitment by competi- 
tive examination under Part II of the Re- 
cruitment Rules for the Class II Service. 

(ii) 25% by promotion of permanent Sec- 
tion Officers under Part V of the Recruitment 
Rules. 

(iii) 25% by permanent appointment of 
temporary Assistant Engineers recruited by 
competitive examination through the Union 
Public Service Commission, and by transfer 
under Part VI of the Recruitment Rules.” 


20. Part B thereof fixes the quota for 
temporary vacancies as under:-— 
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“B-Temporary Vacancies: , 

(i) 50% by direct recruitment by competi- 
tive examination through the Union Public 
Service Commission and by transfer under 
Part VI of the Recruitment Rules, 

(ii) 50% by departmental promotion from 
amongst 

(a) permanent Graduate Section Officers, 

(b) permanent non-Graduate Section Offi- 
cers, and 

(c) temporary Graduate Section Officers, 
in accordance with the matio which may be 
fixed by the Departmental Promotion Com- 
mittee at the time of making the selection. 

Provided that if at any given time, candi- 
dates who are successful at the Union Pub- 
lic Service Commission competitive examina- 
tion are not available in sufficient numbers 
for filling 50% of the temporary vacancies 
that might be available, the residual vacan- 
cies may be filled temporarily by depart- 
mental promotion, subject to the condition 
that persons so promoted against such vacan- 
cies, shall be reverted later, if necessary. to 
make room for the candidates who may qua- 
lify at subsequent examinations to be held by 
the Commission, as and when they become 
available.” 


21. It is pointed out that this proposal 
received approval of the UPSC as per its 
letter dated 7th September, 1955. Mrs. Pappu 
draws our particular attention to the follow- 
ing paragraph in that letter: 


“For recruitment to the posts in the Cent- 
tal Engineering Service, Class II, and the 
Central Electrical Engineering Service Class 
Ti, the percentage quotas for various modes 
of recruitment suggested by the Ministry 
vide their letter No. E-1/5(8) dated the 2nd 
October, 1954, have been approved by the 
Commission”. 

22. Our attention is particularly drawn by 
the respondents to a letter dated 7th Novem- 
ber, 1955, from the Deputy Secretary (Es- 
tablishment) to the Secretary UPSC and the 
subject of the letter is “confirmation in the 
grades of Assistant Engineers Civil and Elec. 
in the C. P. W. D.” It is stated in that 
letter — 


“Since these vancancies have occurred 
as a result of conversion of posts from tem- 
porary to permanent and since the C. P. W. D. 
has a large number of officiating Assistant 
Engineers who have been promoted from the 
grade of Section Officer, it is considered that 
fhe officiating Assistant Engineers have a 
prior claim to these posts. The Ministry of 
Home Affairs also share this view...... g 
The last paragraph of this letter reads as 
under:— 


1977 


“I am to request that the concurrence of 
the UPSC to the allotment of these vacancies 
on ad hoc basis to the officiating Assistant 
Engineers (Civil) and (Elec) and to their 
confirmation as proposed by the DPC at their 
meeting on 18-7-1956 may be communicated 
to this Ministry at an early date”. 

23. After this our attention is drawn by 
the appellant to a document dated 5th March 
1962, on the “subject: preparation of a com- 
bined seniority list for direct recruits and de- 
partmental promotees in the grade of Assist- 
ant Engineers C. P. W. D.” It is stated there- 
in as follows:— 

“It was tentatively agreed that since the 
ratio of recruitment prescribed for direct re- 
cruitment through the UPSC and Departmen- 
tal Promotion of Section Officers has not been 
adhered to, the date of confirmation should 
be the basis of determining the inter se 
seniority of direct recruits and the Depart- 
mental promotees. When the date of con- 
firmation of direct recruit and a departmental 
promotee is, however, the same, the direct 
recruitment should rank senior. to the depart- 
mental promotee. The Chief Engineer, how- 
ever, indicated certain practical difficulties in 
following the above principle and it was decid- 
ed that further discussion should be held 
before the Ministry of Home Affairs would be 
able to give their definite views in the matter”. 
Mrs. Pappu then draws our attention to 
paragraph 2 of this letter which reads as 
under:— 

“The ratio in respect of direct recruitment 
and departmental promotion was prescribed 
in September, 1955. Whenever confirmation 
thereafter was not made according to the pre- 
scribed ratio, approval of the U, P. S. C. was 
obtained to the relaxation of the quota”. 

The same paragraph continues to throw more 
light: 

“Before giving their final views, the Minis- 
try of Home Affairs, desired to have :a copy 
of the communications wherein the UPSC 
agreed to the relaxation of the quota. As 
further discussions in the matter will take 
place in the Ministry of Home Affairs within 
the next few days the copies of the relevant 
communications should be sent immediately”. 

24, Mrs. Pappu finally draws our atten- 
tion to the minutes of the meeting held in the 
Ministry of Home Affairs on 16th June, 1962, 
to discuss the question of drawing up a com- 
bined seniority list of various categories of 
Assistant Engineers in the C. P. W. D. She 
points out that the first paragraph in the 
minutes shows that “according to the orders 
issued in -1955 recruitment to the grade of 
Assistant’ Engineers (Civil and Electrical) in 
the Central Public Works Department is to 
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be made by the following modes’, namely, 
permanent vacancies and temporary vacaa- 
cies in such manner as was contained in the 
proposal dated 2nd October, 1954, which we 
have already extracted. She then draws our 
attention that certain decisions were taken, 
as will appear from paragraph 4 of the minn- 
tes, with regard to the determination of the 
relevant seniority of direct recruits and de- 
partmental promotees, Mrs. Pappu submits 
that this is a follow-up action of the proposal 
which emanated from the Ministry of Works 
and Housing letter dated 2nd October, 1954 
and which received the concurrence of the 
UPSC. She submits that the minutes did 
mention quota and some decisions were taken 
about inter se seniority. She submits that the 


position emanating from the minutes can 
only be reconciled on the basis that the 
quotas already fixed in 1955 had been the 


rule with regard to this Service, 


25. The short question that arises for 
consideration is whether there has been a de- 
termination by the Government under R. 4 
(c) It is clear that 1954 Rules did not 
prescribe therein any quota for recruitment 
through the four methods specified under 
Rule 3. One thing, however, is clear that 
under Rule 4 (b) no other method is permis- 
sible for recruitment. It is also clear that 
with regard to the sharing of recruitment 
through the different methods power is reserv- 
ed to the Government under Rule 4 (c) to 
make certain determination. It is submitted 
by Mr. Gobind Das, appearing on behalf of 
the Union of India, that at the relevant time 
the Department of Personnel was in the 
Ministry of Home Affairs and it is that Minis- 
try which was entrusted with the matters re- 
lating to recruitment and seniority. He fnr- 
ther submitted that the approva] or sanction 
of the Home Ministry was mandatory tor 
validity of any rule, It is, therefore, clear 
that the determination under Rule 4 (c) must 
be by the Ministry of Home Affairs at the 
relevant time and if a decision were taken 
by the Home Ministry under the Rules of 
Business under Article 77 (8) of the Consti- 
tution the determination would be of the 
Government of India. There is nothing to 
show that there was any determination by the. 
Home Ministry under Rule 4 (c). It is true. 
that there was a proposal from the Ministry, 
of Works and Housing to which concurrence 
had been given by the UPSC. After that 
there has been no further progress of the: 
matter and Mr. Gobind Das concedes that, 
there is nothing to show from the records’ 
at the disposal of the Government that the 
approval of the Home Ministry was given to 
any determination under Rule 4 (c). l 
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26. The Under Secretary in the Ministry 
of Works and Housing has filed an affidavit 
dated 16th December, 1976, with an annexure 
dated 14th June, 1954, which shows that 
with reference to the proposal for quotas the 
reaction of Homé Ministry was in the follow- 
ing terms: 

“Prima facie, the proposal seems unobjec- 

tionable but this Ministry would like to see 
again after the UPSC’s views have been re- 
ceived.” 
It is perhaps because of this that Shri Swaran 
Singh the then Minister for Works and Hous- 
ing also endorsed the Secretary's proposal 
which was in the following terms: 

“The proposals are in order and may be 
approved. After U. P. S. C, have been con- 
sulted and given their concurrence, the case 
will have to be shown to the Home Ministry 
again who have asked to see these papers 
after the views of the U. P. S. C. have been 
obtained.” i 
The Minister, Shri Swaran Singh’s endorse- 
ment appears at the foot of this proposal on 
24th September, 1954. 

27. So far as the records go the matter 
rested as above and there has been admitted- 
ly no adherence to the quota rule, but on the 
other hand there has been flagrant violation 
of the rule, As a matter of fact, pari passu 
with the proposal there was even a request 
tor relaxation and every thing appeared to 
be at that stage and for a number of years in 
the melting pot. This was perhaps possible 
only because the file with the proposal after 
the concurrence of the UPSC did not move 
to the Home Ministry for final determination 
under Rule 4 (c). 


28. It is not possible to equate the minu- 
tes of the meeting of 16th June, 1962, with 
an appropriate order of determination by the 
Home Ministry. There is nothing to show 
that these minutes received the approval of 
the Minister-in-charge. We are, therefore, 
unable to accept the submission of Mrs. 
Pappu that there has been a determination, 
in fact, by the Government under rule 4 (e). 


29. We have already held that respon- 
dents 1 to 12 were duly appointed under 
Rule 28 (1) of Part IV read with Rule 8 (b). 
They are, therefore, entitled to be consider- 
ed for confirmation in the Service in Class TI. 
Since we have held that there was no quota 
tule, as sought to be made out, on the basis 
of which the confirmations have been made 
and seniority has been fixed, we agree with 
the High Court that it will be for the res- 
pondents (18 to 15) to consider the case of 
the respondents (1 to 12) for confirmation 
and seniority in accordance with law. As the 
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High Court has pointed out, the validity of 
the recruitment of the thirtyeight direct re- 
cruits will, however, not be affected, 

30. We are not impressed by the sub- 
mission of the appellant that there was no 
averment in the writ petition regarding ab- 
sence of determination under Rule 4 (c) of 
the Rules. After a perusal of the pleadings 
and having regard to the stand taken by the 
parties before the High Court, we find that 
the submission has no force. Since the fac- 
tum of determination of seniority was a live 
issue between the parties in the High Court, 
there was no error of jurisdiction on the part 
of the High Court in examining the whole 
matter thoroughly and in considering the 
documents filed by the respective parties 
after inspection of the files by consent. 

31. It is also necessary to observe that 
even for executive instructions the condition 
precedent is an appropriate decision by the 
competent authority and we are unable to 
hold that the High Court committed such a 
gross error of law in holding that there was 
no determination by the Government unde: 
Rule 4 (c) to call for interference under Arti- 
cle 186 of the Constitution. 


32. We also do not fee] justified in plac- 
ing exaggerated importance on the use of the 
words “specified quota” in some of the cor- 
respondences relied upon by Mrs. Pappu and 
Mr, Desai. We are of opinion that such a 
reference to “specified quota” was only a 
usual way of a compendious expression to 
facilitate identification of the subject-matter 
of the proposal of the Ministry of Works & 
Housing in the course of long correspondence 
between the several authorities. 


38. Mrs. Pappu also strenuously sub. 
mitted that the High Court should have dis- 
missed the writ application on the ground of 
inordinate delay, We are not satisfied that 
the writ application was liable to be dismis- 
sed on the ground of inordinate delay in the 
entire circumstances of the case and in par- 
ticular when we find that the Government 
did not prefer any appeal against the judg- 
ment of the High Court even though the so- 
called determination of the Government 
under Rule 4 (c) had been struck down by 
the High Court. 

34. Before parting with the records we 
consider it proper to point out that persons 
entering Government service have the right 
to know where they stand with regard to 
their conditions of service and future promo- 
tion. Since there is no impediment in the 
way of the Government to make appropriate 
rules regarding conditions of service, even 
retrospectively, subject to constitutionality, 
keeping in view justice and fair play to all 
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concerned, it is a sorry sight to find that offi- 
cers in the same Service fight over the years 
in courts having failed to get redress from 
the Government. When officers are quali- 
fied to hold certain posts after recruitment, 
according to rules, and they have put in 
number of years, without break, in the Ser- 
vice to the satisfaction of the authorities, it 
is impermissible to invoke a recondite rule 
and call it in aid to deprive a large section 
of officers of the benefit of their otherwise 
satisfactory service. The matter may be 
different when posts in the Service are abo- 
lished, appointments to the Service are 
transitory or fortuitous or incumbents are 
found unsuitable for absorption. The history 
of this Service is that temporary posts are 
first created and then after some years they 
are converted into permanent posts. The Gov- 
ernment, therefore, cannot merely be an on- 
looker where it could rightly claim to be a 
legitimate arbiter on its own authority and 
having proper regard to all just claims. We 
also cannot help feeling that thinking in the 
Ministry has not always been uniform, sym- 
pathy waning or waxing from time to time 
for reasons not always manifest. 

85. As found above, the submissions of 
the appellant are devoid of force, In the 
result the appeal fails and is dismissed. We 
will, however, make no order as to costs. 


Appeal dismissed. 
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(A) Civil P. C., (1908), O. 41, R. 33 
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(assessment of damages for breach of 
contract based on estimated profits) 
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absence of reason based on fact — 
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(Contract Act (1872), S. 73). 


There is no justification for the 
appellate court to interfere with a 
finding of fact given by the trial 


Court unless some reason based on 
some fact is traceable on the record. 
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(There being none in the instant 
case judgment of High Court in re- 
gard to the assessment of damages 
for breach of contract based on esti- 
mated profits was set aside by the 
Supreme Court: (1968) 2 Andh LT 
326, Reversed). (Para 4) 


(B) Constitution of India, Art. 133 
— Question of damages — Supreme 
Court in appeal was not inclined to 
investigate the matter de novo when 
no ground had been raised in the 
memorandum of appeal to the High 
Court, (Para 3) 


Judgment of the Court was 


delivered by 


KRISHNA IVER, J.:— This appeal, 
by certificate, turns on the quantum 
of damages to be awarded for a 
breach of contract for manufacture 
of guns to be supplied to the Nizam’s 
Hyderabad Government, a story be- 
oe the Police Action, way back in 

47. ` 

2. The facts of the case are that 
the then Hyderabad Government had 
placed orders with the plaintiffs-ap- 
pellants for manufacture of certain 
number of guns, the price per gun be- 
ing put at Rs, 125/-, Although some of 
the guns were manufactured the con- 
tract could not be completed and it 
is now concurrently found that there 
was a breach of contract on the part 
of the State. The plaintiffs claimed 
as damages for breach of contract a 
huge sum under various heads. The 
trial Court awarded a decree in asum 
of Rs. 5,42,704-14-6, The aggrieved 
State took up the matter in appeal to 
the High Court which granted a de- 
cree in a sum of Rs, 4,73,847-6-1. 
Substantially, both the courts agreed 
on most of the heads of claim, The 
only major difference was in the 
rate of damages for breach of con- 
tract based on estimated profits. The 
trial Court put this figure at Rupees 
1,87,500-0-0. Although the plaintiffs 
had claimed a much larger sum, the 
State, through its counsel pointed 
out that as per Ex. 62/29 the plain- 
tiffs themselves had estimated the 
margin of profit at a sumof Rupees 
1,87,500/- which worked out to 15 
per cent of the total amount invested 
in the gun-making. In short. based on 
this argument of Government Coun- 
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sel, the trial Court awarded the 
aforesaid sum of Rs, 1,87,500/-. Of 
course, it must be said at this stage 
that P.W.1, the first plaintiff, had 
deposed to the effect that Rupees 
25/- per gun was the agreed profit 
and there was no cross-examination on 
this point by the State-defendant. 
Even so the trial Court chose to re- 
duce the claim under the head of 
damages for breach of contract to 
15 per cent for the reasons mention- 
ed above. : 


3. In the grounds of appeal there 
is nothing seen to indicate why the 
15% awarded by the trial Court 
should not have been granted. There 
lis only a general ground (ground No. 
‘6) in the memorandum of appeal 
which does not make any specific 
point at all regarding the quantum 
of damages, It is true that Shri 
Parmeshwararao appearing for the 
State has attempted to draw our at- 
tention to certain facts lying dor- 
mant in the record warranting the 
reduction of the quantum of dama- 
ges, but we are not inclined to inves- 
tigate into the matter de novo when 
no ground has been raised in the 
memorandum of appeal to the High 
Court. 


4. However, the High Court, after 
setting out the facts bearing on the 
quantification of the damages, stated, 
without any convincing reasoning: 


“We think that it will be just and 
reasonable to put this profit at 10 
per cent of the contract price which 
works out to Rs. 1,25,000/-.” 

We are not able to discern any tan- 
gible material on the strength of 
which the High Court reduced the 
damages from 15% of the contract 
price to 10% of the contract price. If 
the first was a guess, it was at least 
a better guess than the second one. 
|We see no justification for the ap- 
‘pellate court to interfere with a 
finding of fact given by the trial 
oe unless some reason, based on 
isome fact, is traceable on the record. 
There being none we are constrain- 
led to set aside the judgment of the 
iHigh Court in regard to the assess- 
ment of damages for breach of con- 
tract, We restore’ the award of 
Rs. 1,87,500° made. by the trial 
Court on account of estimated pro- 
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fits (it transpires that when the trial 
Court passed the decree the amount 
was recovered by the appellants with 
the result that there was nothing 
more to be paid by the State to the 
respondents herein). Of course, hav- 
ing regard to all the circumstances 
of the case we direct the parties to 
bear the costs in this Court. We may 
make it further clear that in regard 
to other items of claim we uphold 
what the High Court has awarded. 
In view of the fact that shortly after 
the decree was passed by the trial 
Court the decree amount appears to 
have been recovered by the respon- 
dents. we do not award any interest 
under the decree. 

5. By the time we reached 
concluding part of the judgment, 
counsel on both sides agreed that 
instead of making complicated calcu- 
lations over small amounts, it would 
be better to leave the parties be 
quits: neither party will have topay 
the other any amount (inclusive of 
court fee). 


the 


Appeal allowed. 





AIR 1977 SUPREME COURT 1482 
(From: AIR 1968 Punj 277) 
A, N. RAY, C. J, M. H. BEG AND 
JASWANT SINGH, JJ, 

The Fazilka Dabwali Transport 
Company Pvt. Ltd., Appellant v. Ma- 
dan Lal, Respondent. 

Civil Appeal No. 1996 (N) of 1968, 
D/- 17-1-1977. 

Motor Vehicles Act (1939), S 140-D 
— High Courts power to enhance 
award of Claims Tribunal — Ampu- 
tation of one foot and iniury to 
other leg of the child as a result of 
an accident — Single Judge held, 
rightly enhanced compensation from 
Rs. 7.000/- to Rs. 12,000/-. AIR 1968 
Punj 277, Affirmed, (Para 7) 

Mr. K. R. Nagaraja and Mr. P. N. 
Puri Advocates, for Appellant; Mr. 
N. N. Goswamy and Mr. Arvind 
Minocha, Advocates, for Respondent. 

Judgment of the Court was deliver- 
ed by 

RAY, C. J..— This appeal is by 
certificate from the judgment dated 
9 November 1967 of ‘the Punjab and 
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Haryana High Court in Letters Pa- 
tent Appeal No, 301 of 1967.* 

2. The respondent is the father of 
the child who was injured in an ac- 
cident. 

3, The respondent claimed Rupees 
25000/- on account of injuries re- 
ceived by his child, The left foot of 
the child was amputated as a result 
of the alleged accident. There was 
also an injury on the other foot. 


4, There was an award of the 
Motor Accidents Claims Tribunal. 
The award is dated 29 March 1964. 
The Tribunal came to the conclusion 
on the evidence that there was negli- 
gence on the part of the driver. 
Two boys were going on a cycle. The 


driver of the bus in his | evidence 
said that his bus was full and the 
speed was 10 to 15 miles per hour. 


The time of the accident” was 11.00 
a.m. The place was the bazar. There 
was rush in the bazar at that time. 
The road was 16 feet pucca. The side 
from which the boys came was a 
blind road. The boys were not visi- 
ble to him before he entered the 
chowk. When he entered the chowk 
he noticed the boys coming on cycle. 
The further evidence of the driver 
is that he applied brakes and stop- 
ped his bus. The driver tried to 
save them and swerved to his right. 
The front wheel of the cycle came 
under the wheel of the bus. The 
back wheel of the cycle was also da- 
maged. 

5. The Tribunal came to the con- 
clusion that under the circumstances 
namely: the hour. the place and the 
concourse of people. the speed of 
10 to 15 miles per hour would not 
be considered low speed in the ba- 
zar area. It was also contended ‘ be- 
fore the Tribunal that two boys 
were riding the cycle and therefore 
there was contributory negligence. 
The Tribunal rightly repelled that 
suggestion by stating that the mere 
fact of double-riding by the boys 
did not contribute to the accident. 

6. The Tribunal awarded Rupees 
7000/- as damages, 


7. The respondent-father of the 
child preferred an appeal to the 
High Court. The Transport Company 


also preferred an appeal. The learned 
*Reported in AIR.1968 Punj 277. 
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single Judge enhanced the compensa- 
tion from Rs. 7000/- to Rs. 12000/-. 
The learned single Judge emphasised 
the amputation of one foot and in- 
jury to the other leg which gave a 
limp to the child because of the in- 
jury. In our opinion the High Court} 
tightly enhanced the claim, 

8. Thereafter an appeal under 
Cl. 10 of the Letters Patent was 
taken to the High Court. The High 
Court came to the conclusion that 
the Letters Patent Appeal was not 
competent, We are leaving this ques- 
tion open because we did not hear 
the parties on this point. 

9. We heard the appeal only on 
merits. We are of opinion that the 
judgment of the learned single Judge 
is sound and correct. 

10. For these reasons the appeal 
is dismissed, In view of the fact that 
the Transport Company was running 
the bus without insurance it is ap- 
parent that the Transport Company 
was also negligent there. 

11. Taking into consideration the 
facts and circumstances of the case 
we are of opinion that the Transport 
Company should pay the respondent 
costs of this appeal, which we assess 
at Rs, 2500/-. 


Dist. Judge, Kumaum 


Appeal dismissed. 





AIR 1977 SUPREME COURT 1483 
(From: Allahabad) 
P. N. BHAGWATI, V. R. 
KRISHNA IYER AND S. 
MURTAZA FAZAL ALI, JJ. 


Smt. Smriti Marthand, Appellant 
v. Distt, Judge of Kumaum, Nainital 
and others, Respondents. 

Civil Appeal No. 715 of 1976, D/- 
20-9-1976. 

U. P. Urban Buildings (Regula- 
tions of Letting, Rent and Eviction) 
Act (13 of 1972), S. 21 (1) (a) Expin. 
(iv) and Proviso — Application by 
landlord for eviction of tenant on 
ground of bona fide requirement — 
Amendment of S. 21 retrospectively 
by addition of proviso requiring con- 
sideration of comparative hardship of 
landlord and tenant in the light of 
R. 16 as framed under the Act 
R. 16 which was henceforth ultra 
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vires of the Act, was validated retro- 
spectively by the amendment — Com- 
parative hardship of landlord and 
tenant must be taken into account 
notwithstanding the fact that the 
case fell under Expln. (iv) to S. 21— 
Judgment of Allahabad High Court, 
Reversed, (Para 2) 

Judgment of the Court was deliver- 
ed by 


P. N. BHAGWATI, J.:-- This ap- 
peal arises out of an application fil- 
ed by respondents Nos. 2 to 5 for 
eviction of the appellant under S. 21 
(1) (a) of the U. P., Urban Buildings 
(Regulations of Letting, Rent and 
Eviction) Act, 1972. The Prescribed 
Authority, who heard the application, 
took the view that the bona fide re- 
quirement of Respondents Nos. 2 to 
5 was not established and. on this 
view, rejected the application of 
Respondents Nos, 2 to 5. The Dis- 
trict Judge, in appeal, however, dis- 
agreed with the view taken by the 
Prescribed Authority and came to 
the conclusion that the bona fide re- 
quirements of Respondents Nos 2 to 
5 was established on the evidence on 
record and in any event, by reason 
of Expln. (iv) to S, 21, it must be 
conclusively presumed that they bona 
fide required the premises for their 
own use and occupation, Since, ac- 
cording to the learned District Judge, 
the case fell within Expln, (iv) to S. 21, 
he held that R. 16 (1) of the Rules 
framed under the Act which requires 
the comparative hardship of the 
landlord and the tenant to be taken 
into account was not applicable. and 
passed an order of eviction against 
the appellant. The appellant there- 
upon preferred a writ petition in the 
High Court of Allahabad. The High 
Court declined to interfere with the 
finding in regard to the bona fide 
need of respondents Nos. 2 ta 5, 
since that was a finding of fact and 
the High Court was of the view that 
it would not be competent for it in 
the exercise of its jurisdiction under 
Art, 226 of the Constitution to dis- 
turb a finding of fact reached by the 
District Judge. So far as the ques- 
tion of comparative hardship of the 
landlord and the tenant was concern- 
ed, the High Court held that it was 
not Hable to be taken into account 
since R. 16 (1) was ultra vires of the 


A.LR. 


Act. The High Court in this view re- 
jected the writ petition, Hence the 
present appeal by special leave ob- 
tained from this Court. 


2. The only question which. arises 
in this appeal for consideration is 
whether High Court was right in 
taking the view that the compara- 
tive hardship of the landlord and the 
tenant was not required to be taken 
into account since R. 16 (1) was ultra 
vires of the Act. This question need 
not detain us, since subsequent to 
the filing of the appeal, S. 21 of the 
Act has been amended with retro- 
spective effect by introduction of a 
proviso, which requires that compa- 
rative hardship of the landlord and 
the tenant should be taken into ac- 
count in the light of the factors 
prescribed by the rules, in the deter- 
mination of the question whether or 
not an order of eviction should be 
made against the tenant and R. 16 
has been retrospectively validated by 


S. 27 of the Amending Act. It is, 
therefore, obvious, that the learned 
District Judge as well as the Pre- 


scribed Authority were liable to take 
into account the comparative hard- 
ship of the landlord and the tenant 
and the High Court was in error in 
taking the view that the judgment of 
the District Judge could not be 
quashed simply on the ground that 
the hardship of the tenant was nei- 
ther considered nor compared, On 
this view, we would have ordinarily 
remanded the case to the High Court 
but it would be an idle formality to 
do so, since the District Judge has 
also not taken into account the com- 
parative hardship of the landlord 
and the tenant, and even if the mat- 
ter is remanded to the High Court, 
the High Court would have to set 
aside the judgment of the District 
Judge and remand the case to the 
District Judge, This step can be by- 


passed in the interest of expedition 
and we accordingly allow the 
appeal, set aside the order of the 


High Court as also the Judgment of 
the District Judge and remand the 
case to the District Judge with a 
direction to dispose it of in the light 
of the amended S., 21 read with 
R. 16. Since the case is an old one, 
the District Judge will dispose of the 
appeal before him as expeditiousiy as 
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possible and in any event not later 
than 31st December, 1976. There 
will be no order as to costs. 


Appeal allowed. 





‘AYR 1977 SUPREME COURT 1485 
(From: Karnataka)* 


Y. V. CHANDRACHUD, P. K. 
GOSWAMI AND P. N. SHINGHAL, 
JJ, 


Shaik Abdul Azees, Appellant v. 
State of Karnataka, Respondent. 

Criminal Appeal No. 592 of 1976, 
D/- 28-3-1977. 


Penal Code (1860), S. 303 — “Be- 
ing under sentence of imprisonment 
for life” — Interpretation — Appel- 


lant sentenced to imprisonment for 
life for murder — Conditional rem- 
ission of sentence under S. 401, 


Cr. P, C. (1898) — Effect — Appel- 


lant ceases to be under sentence of 
imprisonment for life — Breach of 
condition of remission by second 


murder during remission period — 
S. 303 is not attracted and Court is 
not obliged to impose sentence of 
death — ((i) Criminal P. C. (1898), 
S. 401 — (ii) Constitution of India, 
Art. 161)—AIR 1965 Punj 156, Over- 
ruled; AIR 1939 Rang 124, Dissent. 
from; Cri. A. No, 551 of 1974 and 
Ref. Case No. 56 of 1974, D/- 19-11- 
1975 (Kant), Reversed. 

Where the appellant, sentenced to 
imprisonment for life for murder, is 
later released by the State Govern- 
ment by conditional remission of 
the sentence under S, 401, Cr. P. C., 
1898, the appellant does not con- 
tinue to be “under sentence of im- 
prisonment for life’ for the purpose 
of S. 303, Penal Code, and if he 
commits murder during remission 
period and thus contravenes the con- 
dition of remission S. 303, Penal 
Code is not attracted and the Court 
is not obliged, under that section, to 
impose sentence of death. (Para 21)’ 


An accused could not be under a 
sentence of imprisonment for life at at 


*(Cri, A. No. 551 of 1974 and Refer- 
red Case No. 56 of 1974, D/- 19-11- 
1975-—-(Kant.)). = 
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the time of commission of the second 
murder unless he was actually under- 
going such a sentence or there was 
eey extant a judicially final sen- 
tence which he was bound to serve 


without the requirement of a sepa- 
rate order to breathe life into the 
sentence which was otherwise dead 


on account of remission under S. 401, 
Cr. P.C. S. 303, Penal Code is ap- 
plicable only to an accused who, on 
the date of commission of the second 
offence of murder, had earlier com- 
mitted a murder for which his con- 
viction and sentence of imprisonment 
for life were beyond judicial contro- 
versy and were operative. 

(Para 20) 


For the purpose of S. 303, Penal 
Code it does not make any difference 
whether the remission under 5S. 401, 
Cr. P. C. is with or without condi- 
tions. It is manifest from S. 401 (3), 
Cr. P.C. that on breach of any con- 
dition of the remission there is not 
an automatic revival of the sentence. 
The Government is not under a le- 
gal obligation to cancel the remis- 
sion, It is only when the Government 
chooses to pass an order of cancella- 
tion of the remission of sentence that 
the convict is arrested and is requir- 
ed to serve the unexpired portion of 
the sentence. During the interreg- 
num the accused who is released can- 
not be said to be under a sentence of 
imprisonment for life, (Para 14) 

Unlike in the case of S. 75, Penal 
Code, S. 303 does not contemplate a 
mere enhanced punishment for a 
convict with a past criminai history 
for the same offence, Section 303 
created a most aggravated form of 
offence when committed by a person 
under sentence of imprisonment for 
life to be punished only with death, 
the maximum penalty under the law. 
A person must be actually and irre- 
vocably a lifer beyond the pale of 
judicial controversy at the time of 
commission of the second offence of 
murder to be visited with the penalty 
of death under S. 303, If the sen- 
tence of a convict had already been 
remitted at the time of commission 
of the second murder he would cease 
to be an actual lifer to come within 
the lethal clamp of S, 303, Penal 
Code, For the purpose of S. 303, 
there can be no warrant for intro- 
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ducing a legal fiction of being deem- 
ed to be under a sentence of im- 
prisonment for life. AIR 1939 Rang 
124, Dissent from; AIR 1965 Punj 
156 Overruled; Cr. A. No. 551 of 
1974 and Ref. Case No. 56 of 1974, 
D/- 19-11-1975 (Kant), Reversed. AIR 
1943 Sind 114 Considered: AIR 1961 
SC 334, Expl. and Disting, (Para 21) 


Cases Referred: Chronological Paras 
ATR 1976 SC 133: (1976) 2 SCR 289: 


1976 Cri LJ 184 > 4 
AIR 1965 Punj 156:TLR (1965) 1 
Punj 201 11, 21 
ATR 1961 SC 334: (1961) 2 SCR 133 
16, 17, 18, 19 


AIR 1943 Sind 114:44 Cri LJ 530 12 
ATR 1939 Rang 124:40 Cri LJ 490 
10, 21 


Mr. R. B. Datar, Advocate Amicus 
Curiae, for Appellant: M/s. Nara- 
yan WNettar and R. C. Kaushik, Ad- 
vocates, for Respondent. 


The Judgment of the Court was 
delivered by 


GOSWAMI, J:— The short ques- 
tion in this appeal by special leave 
is whether a person sentenced to im- 
prisonment for life and later released 
by the Government by remission of 
the sentence under S, 401, Cr. P.C., 
1898, continues to “being under sen- 
tence of imprisonment for life” for 
the purpose of S$, 303, I. P.C. 


2. ‘The appellant had earlier been 
convicted on July 26, 1961, by the 
High Court.of Mysore under S. 302, 
I. P.C. and sentenced to imprisonment 


for life in an appeal by the State 
against his acquittal. 
3. The earlier murder was on 


December 3, 1959. The State Govern- 
ment in exercise of its power under 
S. 401, Cr. P.C. conditionally remitted 
his sentence on February 8. 1972. 
Thus he was conditionally releas- 
ed from jail on February 8, 1972. 
Tragically enough. on January 27, 
1973, the appellant got himself in- 
volved in the present murder charge 
even before the expiry of the first 
year of his release. He was convict- 
ed under S. 302 and S. 303, IL P.C. 
by the Sessions Judge, Kolar, on 
November 7, 1974 and sentenced to 
death under S. 303, I. P.C. On an 
appeal to the High Court by the ap- 
pellant which was heard along with 


ALR. 


the reference for confirmation, the 
sentence of death under S. 303, LP.C. 
was confirmed on November 19, 
1975. Hence this appeal by special 
leave limited to the question of appli- 
cability of S. 303, I. P.C. and the 
sentence. : 

4. The earlier sentence of impri- 
sonment for life became final and 
inexorable so far as the judicial pro- 
cess was concerned, It is only when 
such a sentence is “operative and 
executable” that S. 303, I. P.C, is 
attracted, (See Dilip Kumar Sharma 
v. State of Madhya Pradesh, (1976) 2 
SCR 289: (AIR 1976 SC 133). 


5. The remission of the sentence 
in this case is by the State of Kar- 
nataka in exercise of its statutory 
power under S, 401, Cr.P.C. The 


power has been exercised, in the in- 
stant case, laying down certain con- 
ditions which the convict had ac- 
cepted, The two conditions were that, 
during the unexpired period of his 
sentence conditionally remitted, (1) 
he will not commit any offence 
punishable by any law in Mysore and 
(2) he will not in any way associate 
with persons known to be of bad 
eearecter or lead a dissolute or evil 
ife. 

6. The portion of the remitted 
sentence, in this case, was a period 
of four years and four months after 
the appellant had undergone over 
15'⁄2 years of his sentence including 
alittle over five years’ remission 
earned by him in jail. In the normal 
course, in absence of the order of 
remission, the appellant would have 
been released from jail on June 9, 
1976. 


7. Shortly stated, was the appel- 
lant under sentence of imprisonment 
for life on the date of occurrence of 


the second murder on January 27, 
1973? If he was continuing to be 
under the sentence of imprisonment 


for life on that day the court cannot 
come to his rescue by exercising dis- 
cretionary clemency in favour of the 
alternative sentence. Then the only 
sentence the court has power and is 
obliged to impose, and no other, is 
the sentence of death, That is the 
true effect of S. 303, I. P. C. The fact 
that the accused is of the age of 73 
years will be of no consequence 
once he is found guilty under S. 303, 
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1.P.C. The court will be helpless in 
such an event. 

8. The Sessions Judge as well 
as the High Court held that 
S. 303, I. P.Č, was applicable as this 
was a case of conditional remission 
under S. 401, Cr. P. C. and the second 
murder was committed during the 
unexpired portion of the sentence of 
imprisonment for life. 


9, It is the correctness of the 
above view of the law that falls for 
consideration before us, That view 
receives support from the following 
decisions cited at the bar. 


10. The first decision is from the 
Rangoon High Court in Po Kun v. 
The King, AIR 1939 Rang 124. It 
was held in that case that— 


“if the sentence of transportation 
for life passed on a person is condi- 
tionally remitted by the Government 
under S, 403, Cr. P. C., and the per- 
son is released, such person must still 
be deemed to be under sentence of 
transportation for life in spite of the 
fact that he is not actually under 
sentence or in a penal settlement.” 


tL. The next decision is from the 
Punjab High Court in Sohan Singh 
v. The State, ILR (1965) 1 Punj 201: 
(AIR 1965 Punj 156). It was held in 
that case that— 


“it is not essential for the applica- 
tion of the Section (303, IPC) that a 
person should be actually undergo- 
ing the sentence of imprisonment for 
life when he commits murder.” 
x x x x 

Sets the effect of a conditional 
order of remission is not to altage- 
ther wipe out or efface the remitted 
portion of the sentence, but keep it 
in abeyance, As soon as there is 
breach of the conditions of the remis- 
sion, the remission can be cancelled 
and the prisoner committed to cus- 
tody to undergo the unexpired por- 
tion of the sentence. In the circum- 
stances the accused should be deem- 
ed to be under sentence of imprison- 
ment for life when the present oc- 
currence took place.” 

12. Our attention was drawn toa 
decision of the Sind Court in Ghulam 
Muhammad v. Emperor, AIR 1943 
Sind 114 which was a case of un- 
conditional remission of the ‘sentence 
under S. 401, Cr. P.C, It was held in 


‘that decision that since the 
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Provin- 
cial Government had remitted the 
sentence without condition under 
S. 401, Cr.P.C, the accused commit- 
ting the second murder after the re- 
mission would no longer be said to 
be under a sentence of transportation 
for life, that sentence having in ef- 
fect been served.” 

13. We are, however, clearly of 
opinion that for the purpose of S. 303 
LP.C. it does not make any differ- 
ence whether the remission under 
S. 401, Cr. P.C. is with or without 
conditions, This is clear from a per- 
usal of sub-s, (3) of S, 401, Cr. P.C. 
which reads as follows:— 


401 (3) “If any condition on which 
a sentence has been suspended or 
remitted, is, in the opinion of the ap- 
propriate Government, not fulfilled, 
the appropriate Government may 
cancel the suspension or remission 
and thereupon the person in whose 
favour the sentence has been sus- 
pended or remitted, may, if at large, 
be arrested by any police officer 
without warrant and remanded to 
undergo the unexpired portion of the 
sentence.” 


14. Tt is manitest from the above 
provision that on breach of any con- 
dition of the remission there is not 
an automatic revival of the sentence. 
It will certainly be open to the Gov- 
ernment in a particular case to can- 
cel the remission but it may not. 
The Government is not under a legal 
obligation to cancel the remission. 
It is only when the Government 
chooses to pass an order of cancella- 
tion of the remission of sentence that 
the convict is arrested and is requir- 
ed to serve the unexpired portion of 
the sentence. During the interregnum 
the accused who is released cannot 
be said to be under a sentence of 
imprisonment for life, While he is 
in enjoyment of the freedom on ac- 
count of remission, that period is not 
even reckoned under S. 401, Cr. P.C. 


Karnataka 


. for the purpose of calculation of the 


sentence to be served in the even- 
tuality. 

15. Take the present case, Sup- 
pose during the unexpired period of 
his sentence. which would have nor- 
mally ended on June 9, 1976 the ac- 
cused made a breach of ‘the first 
condition of the remission by giving 
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a slap to a person, an offence punish- 
able under S. 352, I. P.C. Clearly 
there is a breach of one of the con- 
ditions laid down, namely, that “he 
will not commit any offence punish- 
able by any law in Mysore.” Can it 
be conceived that in such a case the 
Government will immediately cancel 
the remission and remand him to 
serve the remaining period of his 
sentence of imprisonment for life? 
That is why S. 401 (3), Cr.P.C, ad- 
visedly leaves it to the option of the 
Government to take the penal action 
and there is no automatic return of 
the prisoner to the jail. 


16. Counsel for the State of Kar- 
nataka relies upon the above deci- 
sions and also upon the decision of 
this Court in Sarat Chandra v. 
Khagendranath, (1961) 2 SCR 133: 
{AIR 1961 SC 334). In Sarat Chandra 
Rabha’s case (supra) the question of 


remission under S, 401, Cr. P.C. 
came up for consideration in the con- 
text of a disqualification clause 


under S. 7(b) of the Representation 
of the People Act. 1951. In that case 
the appellant’s nomination paper was 
rejected by the Returning Officer 
for incurring disqualification under 
S. 7 (b) of the Representation of the 
People Act, According to S. 7 (b) of 
the Act, a person shall be disquali- 
fied for being chosen as a member of 
either House of Parliament or of the 
Legislative Assembly or Legislative 
Council of a State if he is convicted 
by a court in India of any offence 
and sentenced to imprisonment for 
not less than two years. unless a pe- 
riod of five years, or such less pe- 
riod as the Election Commission may 
allow in any particular case, has 
elapsed since his release. It was ad- 
mitted in that case that the appel- 
lant was convicted under S, 4 (b) of 
the Explosive Substances Act (VI of 
1908) and sentenced to three years’ 
rigorous imprisonment on July 10, 
1953 and the nomination paper was 
filed in January 1957 and the elec- 
tion was held in February 1957. Thus 
the period of five years had not 
elapsed since his release by the 
State under S. 401, Cr. P.C. on 
November 14, 1954. This Court held 
in that case that S. 401. Cr. P. C., un- 
like the grant of a free pardon, can- 
not wipe out either the conviction or 


A.I. R. 


the sentence and affirmed the order 
of rejection of the nomination paper 
on the ground of disqualification in- 


curred under S. 7 (b) of the Repre- 
sentation of the People Act. 
17. Mr, Nettar for the State em- 


phasises upon the observations of this 
Court in Sarat Chandra’s case (AIR 
1961 SC 334) (supra) that there is no 
wiping out of the conviction and sen- 
tence under S. 401, Cr. P. C. even 
in the present case and, therefore, 
the present appellant’s conviction and 
sentence subsisted on the date of the 
second murder. 


18. In Sarat Chandra case (AIR 
1961 SC 334) (supra) this Court had 
to consider the effect of remission 
vis-a-vis a disqualification clause 
under an Act which even provides 
for removal of disqualification by the 
Election Commission and which was 
not actually done. There is a com- 
plete purging process provided in the 
Representation of the People Act it- 
self by an efflux of a period of five 
years from release on expiry of the. 
sentence, Conviction and sentence re- 
corded by a judicial court cannot be 
wiped out by executive remission 
under S. 401, Cri. P.C, in order to set 
at naught the penitentiary period 
provided for in the Act, in absence of 
removal of the disqualification by 
the Election Commission under the 
Act, Those were the considerations 
which weighed with this Court 
when it refused to do away with the 
effect of the judicial conviction and 
sentence merely on the basis of exe- 
cutive remission. Even if the sentence 
were run through without remission, 
the five ‘years’ period had to elapse 
for commencement of a new electo- 
ral life. The factum of conviction and 
the sentence is sufficient and it does 
not matter whether it has been serv- 
ed out wholly or a portion of it has 
been remitted, The person remains 
convicted and sentenced for the pur- 
pose of the Representation of the 
People Act notwithstanding the re- 
mission. The decision in Sarat Chan- 
dra case (supra) does not at all sup- 
port the submission that even after 
remission of the sentence the convict 
therein was under a sentence of im- 
prisonment. No such corollary fol- 
lows from the above decision of this 
Court. 
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19. The observations of this Court 
in Sarat Chandra case (AIR 1961 SC 
334) (supra) with regard to wiping 
out of conviction and sentence can- 
not be pressed too far in a criminal 
trial where the provisions of the 
penal section have to be very strict- 
ly construed and in case of ambi- 
guity or possibility of two views the 
benefit of construction must be in 
favour of the accused, 


20. To revert, at the end, to the 
only question with which we started. 
Was the appellant under sentence of 
imprisonment for life during the un- 
expired period of his imprisonment 
conditionally remitted under Sec- 
tion 401, Criminal Procedure Code? 
We are clearly of opinion that an ac- 
cused cannot be under a sentence of 
imprisonment for life at the time of 
commission of the second murder 
unless he is actually undergoing such 
a sentence or there is legally extant 
a judicially final sentence which he 
is bound to serve without the re- 
quirement of a separate order to 
breathe life into the sentence which 
was otherwise dead on account of re- 
mission under S. 401, Cr, P.C. Sec- 
tion 303, I. P.C, is applicable only to 
an accused who, on the date of com- 
mission of the second offence of 
murder, had earlier committed a 
murder for which his conviction and 
sentence of imprisonment for life 
were beyond judicial controversy and 
were operative. 

21. Unlike in the case 
I. P.C S. 303, I. P.C. does not con- 
template a mere enhanced punish- 
ment for a convict with a past cri- 
minal history for the same offence. 
Section 303, I. P.C. creates a most 
aggravated form of offence when 
committed by a person under sen- 
tence of imprisonment for life to be 
punished only with death, the maxi- 
mum penalty under the law, A per- 
son must be actually and irrevocably 
a lifer beyond the pale of judicial 
controversy at the time of commis- 
sion of the second offence of murder 
to be visited with the penalty of 
death under S. 303, I. P.C. If the 
sentence of a convict had already 
been remitted at the time of commis- 
sion of the second murder he would 
cease to be an actual lifer to come 
lwithin the lethal clamp of 5S, 303, 
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I.P.C. For the purpose of S. 303, 
I. P.C. there can be no warrant for 
introducing a legal fiction of being 
deemed to be under a sentence of 
imprisonment for life. The decision 
of the Punjab High Court in Sohan 
Singh case (AIR 1965 Puni 156) 
(supra) with respect, is not correct. 
We are also, with respect, unable to 
agree with the view of the Rangoon 
High Court in Po Kun case (AIR 
1939 Rang 124) (supra), 


22. We find from the judgment of 
the trial Court as well as that of the 
High Court that if the appellant 
were not convicted under S. 303 IPC, 
a sentence of death would not have - 
been imposed on him. For the rea- 
sons set out earlier we are clearly of 
opinion that the appellant is not li- 
able for conviction under S. 303, IPC 
and his sentence of death is, there- 
fore, set aside, The judgment and 
order of the High Court are set aside 
to that extent. The appellant, how- 
ever, stands convicted under S. 302, 
IPC and is sentenced to imprison- 
ment for life. The appeal is partly 
allowed with the above modification 
of the sentence. 


Appeal partly allowed. 


AIR 1977 SUPREME COURT 1489 
(From: 1976 Cri LJ 763 (Kant)) 
Y. V. CHANDRACHUD, P. K. 
GOSWAMI AND P. N., 
SHINGHAL, JJ, R 
State of Karnataka, Appellant v. 


L. Muniswamy and others, Respon- 
dents. 


Criminal Appeals 
1976. D/- 3-3-1977. 


(A) Criminal P. C, (1974), Ss. 227 
and 482 — Trial for offence of at- 
tempted murder against several ac- 
cused — Sessions Judge by order 
discharging some accused and ad- 
journing case for framing specific 
charges against rest of the accused — `’ 
— High Court in revision quashing 
proceedings against rest of the ac- 
cused — Validity. 

It is clear from S, 227 of the new 
Code that the Sessions Court has the 


CU/DU/A889/77/GDR 


Nos, 845-346 of 
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power to discharge an accused if 
after perusing the record and hear- 
ing the parties he comes to the ccn- 


clusion, for reasons to be recorded, 
that there is not sufficient ground 
for proceeding agairist the accused. 


The object of the provision which 
requires the Sessions Judge to record 
its reasons is to enable the superior 
Court to examine the correctness of 
the reasons for which the Sessions 
Judge has held that there is or is 
not sufficient ground for proceeding 
against the accused, The High Ccurt 
therefore is entitled to go into the 
reasons given by the Sessions Judge 
. in support of his order and to deter- 
mine for itself whether the order is 


justified by the facts and circum- 
stances of the case. In the exercise 
of the wholesome power under 


S. 482. the High Court is entitled to 
quash a proceeding if it comes to the 
conclusion that allowing the pro- 
ceeding to continue would be an 


abuse of the process of the Court or. 


that the ends of justice requires 
that the proceeding ought to be 


quashed. (Para 7) 
For the purpose of determining 
whether there is sufficient ground 


for proceeding against an accused the 
court possesses, comparatively wider 
discretion in the exercise of which it 
can determine the question whether 
the material on the record, if unre- 
butted, is such on the basis of which 
a conviction can be said reasonably 
to be possible, (Para 10) 

Held that in the instant case there 
was no material on the record on the 
basis of which any tribunal could 
reasonably come to the ` conclusion 
that the accused were in any manner 
connected with the irridert leading 
to the prosecution. The Hish Court 
was therefore justified in holding 
that for meeting the ends of justice 
the proceedings against the rest of 
the accused ought to be quashed. 
AIR 1960 SC 1113 and AIR 1972 SC 
545, Followed, 1976 Cr. LJ 763 (Kant), 
Affirmed. (Paras 8, 9) 

(B) Criminal P, C. (1974), S. 227 
— Power of the Sessions Court to 
frame an appropriate charge is not 
trammelled by the specifications con- 
tained in the committal order, 

The Sessions Court. being seized of 
the case, has jurisdiction to frame 
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appropriate charges as the facts may 


justify or the circumstances rnay 
warrant (Para 4) 


Cases Referred: Chronological Paras 
AIR 1972 SC 545:1972 Cri LJ 329 
10 

ATR 1960 SC 866: (1960) 3 SCR 388 
1960 Cri LJ 1239 9 
AIR 1960 SC 1113:1960 Cri LJ 
1499 10 


Mr. D. Mookherjee, Sr. Advocate, 
(Mr. B. R. G. K. Achar, Advocate 
with him), for Appellant in Crl. A. 
No. 345 of 1976: Mr. Frank Anthony, 
Sr. Advocate, (M/s, K. B. Rohtagi 
and M. N. Kashyap, Advocates with 


him). for Respondents in both the 
Appeals. 
Judgment of the Court was 


delivered by 


CHANDRACHUD, J.:— These two 
appeals by special leave arise out of 
a judgment dated September 30, 1975 
rendered by the High Court of Kar- 
nataka in Criminal Petitions Nos. 248 
and 253 of 1975. By the aforesaid 
judgment the High Court in the 
exercise of its inherent powers has 
quashed proceedings initiated by the 
State of Karnataka, appellant herein, 
against the respondents, 


2. The incident out of which these 
proceedings arise took place on 
December 6, 1973 in the Central 
Avenue of the Indian Telephone in- 
dustries Colony, Bangalore. Thya- 
garaja Iyer, accused No. 1, who was 
an employee of the Indian Telephone 
Industries Lid. was dismissed from 
service on September 20, 1973 on 
the allegation that he had assaulted a 
Canteen Supervisor. The complainant 
Ajit Dutt, Works Manager of the 
Crossbar Division, attempted to serve 
the dismissal order on him but he 


refused to accept it and threatened 
the complainant that he, the com- 
plainant, was primarily responsible 


for the dismissal and would have to 
answer the consequences. It is al- 
leged that the I.T.I. Employees’ 
Union took up cudgels on his behalf 
and resolved to support his cause. 
The case of the prosecution is that 
accused Nos. 1 and 8 to 20 conspired 
to commit the murder of the com- 
plainant and that in pursuance of 
that conspiracy accused Nos. 1. 8 and 
10 hired accused No. 2, a notorious 
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criminal, to execute the object of dated August 8, 1975 the learned 
the conspiracy, Accused No, 2 in Judge discharged those three accus- 
turn engaged the services of accused ed in the exercise of his powers 


Nos, 3 to 7 and eventually on the 
morning of December 6, 1973 accus- 


ed Nos. 1 to 6 are alleged to have 
assaulted the complainant with 
knives, thereby committing offences 


under Ss. 324, 326 and 307 read with 
S. 34 of the Penal Code. Accused 
No. 2 was charged separately under 
S. 307 or in the alternative under 
S. 326, Penal Cede. 


3. By his order dated October 23, 
1974 the learned Metropolitan Magis- 
trate, V Cecurt, Bangalore directed 
all the 20 accused to take their trial 
before the Sessions Court for offen- 
ces under Ss, 324, 326 and 307 read 
with S. 34 of the Penal Code. 

4. At the commencement of the 
trial before the learned First Addi- 
tional District and Sessions Judge, 
Bangalore, two preliminary questions 
were raised, one by the prosecution 
and the other by the accused. It 
was contended by the prosecution 
that the specification of particular 
sections in the committal order did 
not preclude the Sessions Court from 
framing anew charge under S. 120-B 
of the Penal Code, On the other 
hand it was contended by the accus- 
ed that there was no sufficient 
ground for proceeding with the pro- 
secution and therefore they ought to 
be discharged. The learned Additional 
Sessions Judge accepted the conten- 
tion of the prosecution that he had 
the power to frame a charge under 
S. 120-B. The correctness of that 
view was not challenged before us 
by Mr. Frank Anthony who appears 
on behalf of the accused. That is as 
it ought to be because the power of 
the Sessions Court to frame an ap- 
propriate charge is not trammelled 
by the specifications contained in the 
committal order, The Sessions Court, 
being seized of the case, has jurisdic- 
tion to frame appropriate charges as 
the facts may justify or the circum- 
stances may warrant, The conten- 
tion of the accused that they ought 
to be discharged was accepted by the 
learned Additional Sessions Judge 
partly. He held that there was no 
case against accused Nos. 11. 12 and 
16 and that they were therefore en- 
titled to be discharged. By an order 


under S. 227 of the Code of Criminal 
Procedure, 1973. We are informed 
that the correctness of that order 
is under challenge before the High 
Court in a proceeding taken by the 
State of Karnataka. We are not con- 
cerned with that order in these ap- 
peals, After discharging accused Nos. 
11, 12 and 16 the learned Judge, 
turning to the case against the re- 
maining accused. observed that there 
was “some material to hold that they 
have had something to do with the 
incident which occurred on 6-12- 
1973 in the I. T.I. Colony Bangalore.” 
The learned Judge adjourned the 
case to September 1, 1975 “for fram- 
ing specific charges as made out 
from the material on record against 
the rest of the accused persons.” 


5. Two revision petitions were 
filed against this order, one by ac- 
cused Nos. 10, 13, 14 and 15 and the 
other by accused Nos, 17 to 20 
Those petitions were allowed by the 


High Court en the view that there 
was no sufficient ground for pro- 
ceeding against the petitioners be- 


fore it. The High Court accordingly 
quashed the proceedings in regard to 
them which has led to these appeals. 


6. Mr. Mookerjee who appears on 
behalf of the State of Karnataka con- 
tends that the High Court ought not 
to have exercised its power to quash 
the proceedings against the respon- 
dents without giving to the Sessions 
Court, which was seized of the case, 
an opportunity to consider whether 
there was sufficient material on the 
record on which to frame charges 
against the respondents. It is argued 
that the Sessions Court had adiourn- 
ed the case for a consideration of 
that very question and it was not 
proper for the High Court to with- 
draw the case, as it were, and to 
exercise its extraordinary powers, 
thereby preventing the trial Court 
from examining the sufficiency of 
the material which it is the primary 
duty and function of that Court to 


examine, There is some apparent 
justification for this grievance be- 
cause the language in which the 


order 
it had 


Sessions Court couched its 
would seem to suggest that 
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adjourned the case to September 1, 
1975 for consideration of the ques- 
tion as to whether there was suffici- 
ent ground for proceeding against the 
respondents. But a careful reading 
of the Sessions Court’s judgment 
would reveal that while discharging 
accused Nos, 11, 12 and 16 it came 
to the conclusion that insofar as the 
other accused were concerned there 
was some material to hold that they 


were connected with the incident. 
The case was, therefore, adjourned 
by the Court for framing specific 


charges against them. In other words, 
the learned Judge adjourned the case 
not for deciding whether any charge 
at all could be framed against the 
remaining accused but for the pur- 
pose of deciding as to which charge 
or charges could appropriately be 
framed on the basis of the material 
before him, The grievance therefore 
that the High Court interfered with 
the Sessions Court’s order premature- 
ly is not justified. 


7. The second limb of Mr. 
Mookerjee’s argument is that in any 
event the High Court could not take 
upon itself the task of assessing or 
appreciating the weight of material 
on the record in order to find whe- 
ther any charges could be legitimate- 
ly framed against the respondents. 
So long as there is some material on 
the record to connect the accused 
with the crime, says the learned 
counsel, the case must go on and the 
High Court has no jurisdiction to put 
a precipitate or premature end to the 
proceedings on the belief that the 
prosecution is not likely to succeed. 
This, in our opinion, is too broad a 
proposition to accept. Section 227 of 
the Code of Criminal Procedure, 2 of 
1974, provides that: 


“If, upon consideration of the re- 
cord of the case and the documents 
submitted therewith, and after hear- 
ing the submissions of the accused 
and the prosecution in this behalf, 
the Judge considers that there is not 
sufficient ground for proceeding 
against the accused, he shall dis- 
charge the accused and record his 
reasons for so doing.” 


This section is contained in Chap. 
XVIII called “Trial before a Court 
of Sessions.” It is clear from the 


provision that the Sessoins Court has 
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the power to discharge an accused if 
after perusing the record and hear- 
ing the parties he comes to the con- 
clusion, for reasons to be recorded, 
that there is not sufficient ground 
for proceeding against the accused. 
The object of the provision which 
requires the Sessions Judge to record 
his reasons is to enable the superior 
court to examine the correctness of 
the reasons for which the Sessions 
Judge has held that there is or is 
not sufficient ground for proceeding 
against the accused. The High Court 
therefore is entitled to go into the 
reasons given by the Sessions Judge 
in support of his order and to deter- 
mine for itself whether the order is 
justified by the facts and circumstan- 
ces of the case, Section 482 of the 
new Code, which corresponds to 





5. 561-A of the Code of 1898, pro- 
vides that: 

“Nothing in this Code shall be 
deemed to limit or affect the in- 


herent powers of the High Court to 
make such orders as may be neces- 
sary to give effect~ to any order 
under this Code or to prevent abuse 
of the process of any Court or 
otherwise to secure the ends of jus- 
tice.” 


In the exercise of this wholesome 
power, the High Court is entitled to 
quash a proceeding if it comes to 
the conclusion that allowing the pro- 
ceeding to continue would be an 
abuse of the process of the Court or 
that the ends of justice require that; 
the proceeding ought to be quashed. 
The saving of the High Courts in- 
herent powers, both in civil and cri- 
minal matters is designed to achieve 
a salutary public purpose which is 
that a court proceeding ought not 
to be permitted to degenerate into a 
weapon of harassment oor persecu- 
tion, In a criminal case, the veiled 
object behind a lame prosecution, the 
very nature of the material on 
which the structure of the prosecu- 
tion rests and the like would justify 
the High Court in quashing the pro- 
ceeding in the interest of justice. 
The ends of justice are higher than 
the ends of mere law though justice 
has got to be administered according 
to laws made by the legislature. The 
compelling necessity for making these 
observations is that without a proper 
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realisation of the object and purpose 
of the provision which seeks to save 
the inherent powers of the High 
Covrt to do justice between the State 
and its subjects it would be impossi- 
ble to appreciate the width and 
contours of that salient jurisdiction. 


8. Let us then turn to the facts 
of the case to see whether the High 
Court was justified in holding that 
the proceedings against the respon- 
dents ought to be quashed in order 
to prevent abuse of the process of 
the court and in order to secure the 
ends of justice, We asked the State 
counsel time and again to point out 
any data or material on the basis of 
which a reasonable likelihood of the 
respondents being convicted of any 
offence in connection with the at- 
tempted murder of the complainant 
could be predicated. A few bits here 
and a few bits there on which the 
prosecution proposes to rely are woe- 
fully inadequate for connecting the 
respondents with the crime, howso- 
ever skilfully one may attempt to 
weave those bits into a presentable 
whole. There is no material on the 
record on which any tribunal cculd 
reasonably convict the respondents 
for any offence connected with the 
assault on the complainant. It is un- 
disputed that the respondents were 
nowhere near the scene of offence 
at the time of the assault, What is 
alleged against them is that they had 
conspired to commit that assault. 
This, we thing, is one of those cases 
in which a charge of conspiracy is 
hit upon for the mere reason that 
evidence of direct involvement of 


the accused is lacking. We have 
been taken through the statements 
recorded by the police during the 


course of investigation and the other 
material, The worst that can be 
said against the respondents on the 
basis thereof is that they used to 
meet one another frequently after the 
dismissal of accused No, 1 and prior 
to the commission of the assault on 


the complainant. Why they met, 
what they said, and whether they 
held any deliberations at all, are 
matters on which no witness has 
said a word. In the circumstances, it 
would be a sheer waste of public 
time and money to permit the pro- 


ceedings to continue against the res- 
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pondents. The High Court was there- 
fore justified in holding that for 
meeting the ends of justice the pro- 
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ceedings against the respondents 
ought to be quashed. 
9. Learned counsel for the State 


Government relies upon a decision of 
this Court in R. P, Kapur v. The 
State of Punjab, (1960) 3 SCR 288: 
(AIR 1960 SC 866) in which it was 
held that in the exercise of its inher- 
ent jurisdiction under S, 561-A_ of 
the Code of 1898, the High Court 
cannot embark upon an enquiry as 
to whether the evidence in the case 
is reliable or not. That may be so. 
But in the instant case the question 
is not whether any reliance can be 
placed on the veracity of this or 
that particular witness. The fact of 
the matter is that there is no. mate- 
rial on the record on the basis of 
which any tribunal could reasonably 
come to the conclusion that the res- 
pondents are in any manner connect- 
ed with the incident leading to the 
prosecution, Gajendragadkar, J: 
who spoke for the Court in Kapur’s 
case observes in his judgment that it 
was not possible, desirable or expe- 
dient to lay down any inflexible rule 
which would govern the exercisa of 
the High Courts inherent jurisdic- 
tion. The three instances cited in the 
judgment as to when the High Court 
would be justified in exercising its 
inherent jurisdiction are only illus- 
trative and can in the very nature of 
things not be regarded as exhaus- 
tive. Considerations justifying the 
exercise of inherent powers for se- 
curing the ends of justice naturally 
vary from case to case and a juris- 
diction as wholesome as the one con- 
ferred by S5. 482 ought not to be 
encased within the strait-jacket ofa 
rigid formula. 


10. On the other hand, the deci- 
sions cited by learned counsel for 
the respondents in Vadilal Panchal 
v. D. D. Gnadigaonkar, AIR 1960 SC 
1113 and Century Spinning & Manu- 
facturing Co. v. State of Maharashira, 
ATR 1972 SC 545 show that it is 
wrong to say that at the stage of 
framing charges the court cannot 
apply its judicial mind to the consi- 
deration whether or not there is any 
ground for presuming the commission 
of the offence by the accused, As 
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observed in the latter case, the order 
framing a charge affects a person’s 
liberty substantially and therefore it 
is the duty of the court to consider 
judicially whether the material war- 
rants the framing of the charge. It 
cannot blindly accept the decision 
of: the prosecution that the accused 
be asked to face a trial, In Vadilal 
Panchal’s case Section 203 of the old 
Code was under consideration, which 
provided that the Magistrate could 
dismiss a complaint if after consi- 
dering certain matters mentioned in 
th section there was in his judg- 
ment no sufficient ground for pro- 
ceeding with the case. To an extent 
S. 227 of the new Code contains an 
analogous power which is conferred 
on the Sessions Court. It was held 
by this Court, while considering the 
true scope of S. 203 of the old Code 
that the Magistrate was not bound 
to accept the result of an enquiry or 
investigation and that he must apply 
his judicial mind to the material on 
which he had to form his judgment. 
These decisions show that for the 
purpose of determining whether there 
is sufficient ground for proceeding 
against an accused the court posses- 
ses a comparatively wider discretion 
in the exercise of which it can deter- 
mine the question whether the mate- 
trial on the record, if unrebutted, is 
such on the basis of which a convic- 
tion can be said reasonably to be 
possible. 

. 11. We are therefore in agreement 
with the view of the High Court that 
the material on which the prosecu- 
tion proposes to rely against the res- 
pendents is wholly inadequate to 
susteir the charge thet thev are in 
any manner corrected with the as- 
sauli on the complainant. We would. 
however, like to observe that nothing 
in our judgment or in the judgment 
of the High Court should be taken 
as detracting from the case of the 
prosecution, to which we have not 
applied our mind, as against accused 
Nos. 1 to 9. The case against those 
accused must take its due and law- 
ful course. 


12. The appeals 
dismissed. 





are accordingly 


Appeals dismissed. 
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Chet Singh, Appellant v. State of 
Punjab and others, Respondents. 


Civil Appeal No. 2150 of 1968, D/- 
24-2-1977. 


East Punjab Holdings (Consolida- 
tion and Prevėntion of Fragmenta- 
tion) Act (50 of 1948), S. 42 Proviso 
i:  RENCADIUEY, — Condition prece- 
ent, 


The Proviso to S., 42 lays down 
that notice to interested parties to 
appear and opportunity to be heard 
are conditions precedent to passing 
of an order under S, 42. Where the 
application of a person having some 
complaint against a consolidation 
scheme was filed off by the Addi- 
tional Director because of the ab- 
sence of the applicant due to illness 
on a particular date of hearing, but 
on application for restoration the 
Additional Director was satisfied that 
the said applicant did not have any 
opportunity of being heard due to 
his illness, it could be said in such a 
case that the proviso could not be 
complied with so that the previous 
order of filing off could not be held 
to be an order duly passed under 
S. 42. Orders which were ‘non est’ 
could be ignored at any stage, Under 
such circumstances the Additional 
Director could set right the  griev- 
ance of the applicant, after going in- 
to all the relevant records. L. P. A. 
No. 458 of 1968, D/- 5-9-1968 (Puni. 
& War), Affirmed. AIR 1966 SC 641, 
Di-tinonished. (Para 4) 


Cases Referred: Chronological Paras 
AIR 1966 SC 641: (1966) 1 SCR 817 
2, 4 


Mr. V. C. Mahajan Sr. Advocate, 
(M/s. Hardev Singh and R. S. Sodhi, 
Advocates with him), for Appellant; 
Mr O.P. Sharma Adv. (for Nos 1 
and 2) and M/s. K. R. Nagaraja and 
P. N Puri. Advocates, (for No. 3), 
for Respondents. 


*(L.P. A, No, 458 of 1968, 
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Judgment of the Court was that the Addl. Director exereisimg 
delivered by the powers of the State Government 
M. H. BEG, C. J:— This appeal has no jurisdiction wnder S. 42 of 


under Art, 136 of the Constitution is 
directed against a very detailed judg- 
ment of the Punjab & Haryana High 
Court on a Writ Petition No. 1875 
of 1965 filed under Arts. 226 and 227 
of the Constitution, assailing an order 
of the Additional Director, Consoli- 
dation of Holdings, passed on 8 June, 
1965. A perusal of that order, toge- 
ther with the earlier order of 4 May, 
1965. and the application for resto- 
ration dated 15 May, 1965, filed by 
Gurdev Singh, respondent No. 3, 
shows: Gurdev Singh, who had some 
complaint against the Consolidation 
Scheme, was not present so that his 
petition was ordered to be filed by 
the Additional Director, Consolidation 
on 4 May, 1965. Gurdev Singh, soon 
thereafter, i.e. on 15 May, 1965. fil- 
ed an application for restoration sup- 
ported by an affidavit, attributing his 
absence on 4 May, 1965, to his ill- 
ness. The order dated 8 June, 1965, 
of the Additional Director, shows that 
the applicant Gurdev Singh’s asser- 
tion that he could not attend due to 
illness, over which he had no control, 
was accepted by the Additional 
Director, who proceeded to exercise 


his powers under S. 42 of the East 
Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act, 
1948 (hereinafter referred to as the 


Act) and to set right the grievance 
of the applicant, Gurdev Singh, after 
going into all the relevant records. 
The learned Judge of the High 
Court, who heard the petition also 
went through the records very care- 
fully, came to the conclusion that an 
assertion of rights by the petitioner/ 
appellant, a member of the Sanjam 
Group, merely because of some re- 
port contained in the “Fard Badar”, 
could not take away the effect of 
entries in the revenue records, The 
learned Judge held that no injustice 
was caused to the petitioner/appel- 
lant, and, for this reason also, there 
was no ground for interference under 
Art. 226 of the Constitution. 


2. The learned counsel for the ap- 
pellant has relied upon the case of 
Harbhaian Singh v. Karam Singh 
reported in 1966 (1) SCR 817: (AIR 
1966 SC 641) where this Court held 


the Act to review his previous order- 

3. Section 42 of the Act runs as 
follows: 

“The State Government may at any 
time for the purpose of satisfying it- 
self-as to the legality or propriety of 
any order passed, scheme prepared 
or confirmed or repartition made by 
any officer under this Act, call for 
and examine the record of any case 
pending before or disposed of by 
such officer and may pass such order 
in reference thereto as it thinks fit: 

Provided that no order or scheme 
or repartition shall be varied or re- 
served without giving the parties in- 
terested notice to appear and oppor- 
tunity to be heard except im case 
where the State Government is. satis- 
fied that the proceedings have been 
vitiated by unlawful consideration.” 

4, The proviso to S. 42 lays down 
that notice fo interested parties to ap-: 
pear and opportunity to be heard are 
conditions precedent to passing of an 
order under S, 42. The fact that the 
Additional Director was satisfied that 
the respondent, Gurdev Singh, did 
not have an opportunity of being 
heard due to his illness, seems to us 
to amount to a finding that the pro- 
viso could not be complied with so 
that the previous order could not be 
held to be an order duly passed 
under S. 42 of the Act. It could be 
ignored as “non est.” The view taken 
in Harbhajan Singh’s case (AIR 1966 
SC 641) (supra) would not apniy to 
the instant case although S. 42 of 
the Act does not contain a power of 
review, Orders which are ‘non est’ 
can be ignored at any stage. 

5. On the facts and circumstances 
of this case, we think that this is not 
a fit case for interference under 
Art. 136 of the Constitution, The ap- 
pellant, if he has acquired any rights 
by reason of long possession, can as- 
sert them whenever any proceedings 
are taken before a competent autho- 
rity to dispossess him. What we have 
held here or whatever has been held 
by the High Court will not affect 
such other rights, if any, as the ap- 
pellant may have acquired by rea- 
son of possession. We do not know 
and refrain from deciding whe is ac- 
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tually in possession and for how long 
and in what capacity, This appea] is 
dismissed. Parties will bear their own 
costs. 


Radhakrishna Agarwal 


Appeal dismissed. 


AIR 1977 SUPREME COURT 1496 
(From: AIR 1977 Pat 65) 
M. H. BEG C. J., A. C. GUPTA 
AND P. 5. KAILASAM, JJ. 


M/s. Radhakrishna Agarwal and 
others, Appellants v. State of Bihar 
an? others Respondents. 


Civi! Appeals Nos. 227 and 228 
1976 D/- 17-3-1977. 

(A) Constitution of India, Arts, 14, 
226 and 298 — Governmental autho- 
rities acting in contractual field 
Whether controlled by Art. 14 
Breach of contract Proceedings 
under Art, 226 if appropriate remedy. 


It is true that Art. 14 of the Con- 
stitution imports a limitation or im- 
poses an obligation upon the State’s 
executive power under Art, 298 of 
the. Constitution. All constitutional 
powers carry corresponding obliga- 
tions with them. This is the rule of 
law which regulates the operation of 
organs of Government functioning 
under a Constitution. (Para 9) 

At the very threshold or at the 
time of entry into the field of consi- 
deration of persons with whom the 
Government could contract at all, 
the State, no doubt, acts purely in 
its executive capacity and is bound 
by the obligations which dealings of 
the State with the individual citizens 
import into every transaction enter- 
ed into in exercise of its constitu- 
tional powers. But, after the State 
or its agents have entered into the 
field of ordinary contract the rela- 
tions are no longer governed by the 
constitutional provisions but by the 
legally valid contract which deter- 
mines rights and obligations of the 
parties inter se. No question arises of 
violation of Art. 14 or of any other 
constitutional provision when the 
State or its agents, purporting to act 
within this field, perform any act. 
In this sphere, they can only claim 
rights conferred upon them by con- 
‘tract and are bound by the terms of 
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of 
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the contract only unless some statute 
steps in and confers some special 
statutory power or obligation on the 
State in the contractual field which 
is apart from contract, (Para 10) 


Even in cases where the question 
is of choice or consideration of com- 
peting claims before an entry into 
the field of contract, facts have to 
be investigated and found before the 
question of a violation of Art, 14 
could arise. If those facts are disput- 
ed and require assessment of evi- 
dence the correctness of which can 
only be tested satisfactorily by tak- 
ing detailed evidence, involving exa- 
mination and  cross-examination of 
witnesses, the case could not be con- 
veniently or satisfactorily decided in 
proceedings under Article 226 of the 
Constitution. (Para 11) 


Where the State Government leas- 
ed out some forest land to appellants 
to collect and exploit sal seeds for 
15 years on payment of royalty ata 
certain rate and when the State, 
under the terms of leases, revised the 
rate of royalty and thereafter can- 
celled the leases for breach of cer- 
tain conditions, the petitioners-ap- 
pellants challenged the orders of re- 
vision of rate and cancellation of 
leases as illegal by writ proceedings 
under Art. 226: 


Held that (i) the contracts did not 
contain any statutory terms or obli- 
gations and no statutory power or 
obligation which could attract the 
application of Article 14 was involved. 

' (Para 11) 

Gi) It was the contract and not the 
executive power regulated by the 
Constitution, which governed the re- 
lations of the parties on the facts 


apparent in the instant cases. They 
involved questions of pure alleged 
breaches of contract, No writ or 


order could issue under Art: 226 in 
such cases to compel the authorities 
to remedy a breach of contracts pure 
and simple. Case law reviewed, AIR 
1977 Pat 65, Affirmed, (Paras 12. 15) 

(iii) In the instant cases allegations 
on which a violation of Art. 14 could 
be based were neither properly made 
nor established, Before any adiudi- 
cation on the question whether 
Art. 14 could possibly be said to 
have been violated, as between per- 
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sons governed by similar contracts, 
they must be properly put in issue 
and established. They were of such 
a nature that they could not be satis- 
factorily decided without a detailed 
adcuction of evidence, which was 
only possible in ordinary civil suits, 
to establish that the State, acting in 
its executive capacity through its Of- 
ficers, had discriminated between 
parties identically situated. Such a 
conclusion could not be reached on 
the allegations in the writ petitions 
and the affidavit evidence on record. 
(Paras 21, 25) 

(B) Constitution of India, Arts, 226 
and 298 — Principles of natural jus- 
tice — When can be invoked 
State terminating contract of lease on 
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oo 


breach of certain conditions of con- 
tract —- Opportunity to show cause 
against cancellation, need not þe 


given, 

A question of the distinction be- 
tween an administrative and quasi- 
judicial decision can only arise in 
the exercise of powers under statu- 
tory provisions. Rules of natural 
justice are attached to the perform- 
ance of certain functions regulated by 
statutes or rules made thereunder 
involving decisions affecting rights 
of parties. When a contract is sought 
to be terminated by the Officers of 
the State, purporting to act under 
the terms of an agreement between 
parties, such action is not taken in 
purported exercise of a statutory 
power at all, AIR 1976 SC 1207, 
Rel. on. (Para 23) 


The limitations imposed by rules 
of natural justice cannot operate 
upon powers which are governed by 
the terms of an agreement exclu- 
sively. The only question which nor- 
mally arises in such cases is whe- 
ther the action complained of is or 
is not in consonance with the terms 
of the agreement. (Para 25) 

(C) Constitution of India, Arts, 226, 
352 and 359 —- Writ petition chal- 
lenging certain orders of State Gov- 
ernment — Presidential Order under 
Art, 359 in operation — Effect — In- 
terim stay order or injunction when 
justified, : 

Where in a writ petition certain 
orders of the State Government were 
challenged on the ground of viola- 
tion of Art. 14 and the Presidential 
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Order under Art, 359 was in force, 
the interim stay order or injunction 
could not be justitied at all because 
so long as a Presidential Order, under 
Art. 359 was operative, the enforce- 
ment of fundamental rights falling 
under Art. 14 was suspended. In such 
cases even if, a petition or suit was 
entertained and kept pending no stay 
order could be passed because that 
would amount to indirectly enforcing 
the fundamental rights conferred by 
Art. 14. It was only where a prima 
facie case for an injunction or stay 
could be made out, quite apart from 
a right covered by Art. 14 or by any 
other fundamental right whose en- 
forcement might have been suspend- 
ed, that an injunction or stay could 
be granted at all on suitable terms. 

(Para 25) 
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Dr. L. M. Singhvi, Sr. Advocate, 
(M/s. Sri Narain and K., J. Johan 


Advocates with him), for Appellants; 


Mr. L. N. Sinha, Sol. Genl. (M/s. U. 
P. Singh and Shambhu Nath Jha, 
Advocates with him), for Respon- 


dents. 


The Judgment of the 
delivered by 


BEG, C. J..— These appeals are 
before us after certification of the 
cases, raising identical questions of 
law as fit for appeal to this Court, 
dealt with by one judgment and 
orders of a Division Bench of the 
Patna High Court on two writ peti- 
tions, The petitions were directed 
against orders of the State Govern- 
mert passed in 1974 revising the rate 
of rovalty payable by the petitioners 
appellants under a lease of 1970. and, 
after that, cancelling the lease by a 
letter of 15th March, 1975. The peti- 
tioners’ case was that the revision of 
the rate of royalty payable by the 
petitioners for the lease to collect 
and exploit sal seeds from forest 
area was illegal during the  subsis- 
tence of the lease, and, thereafter, 
cancellation of the lease itself was 
illegal for various reasons. 


2. Primarily, the case of the peti- 
tioners is that of a breach of con- 
tract for which the State would be 
liable ordinarily to pay damages if it 
had broken it, If the petitioners could 
establish some right, either contrac- 
tual or equitable, to continue in pos- 
session, the Statecould be prevented 
by appropriate proceedings. from oust- 
ing the petitioners from the forest land 
from which the petitioners have been 
gethering sal seeds. The petitioners 
had also set up mala fides on the 
part of the Conservator of Forests, in 
enhancing the royalty unreasonably 
and then cancelling the lease, al- 
legedly acting under the influence of 
friends and associates of the Forest 
Minister of Bihar. 


3. The relevant clause relating to 
revision of royalty in the written 
contract reads as follows:— 

“The rate of royalty will be revis- 
ed every three years cycle in con- 
sultation with the lessee and the de- 
cision will be binding on the lessee.” 


4. Apparently, there is no restric- 
tion, under the terms of the contract, 


Court was 
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upon the amount by whieh the ro- 
yalty could be increased by a revi- 
sion after a three years’ cycle under 
this clause. The lessee is only entitled, 
under the contract, to be consulted 
before a revision, But, the decision 
of the governmental authorities to 
enhance is binding upon him after 
that. Hence, if this was the only 
term of the contract on this question, 
the petitioners could not complain of 
unreasonable enhancement in the re- 
vised rate of royalty. 


5. Under Cl. 4 of the lease, the 
lessee had to establish a factory with- 
in the State of Bihar for processing 
of sal seeds and extraction of oil 
therefrom within a period of five 
years from the date of the agreement, 
failing which the agreement itself 
was to terminate. The questions 
which apparently arose appertained 
to action alleged by the State to fall 
within the terms of the agreement 
between the parties reguiated by the 
duly signed contract which was pre- 
sumably executed in compliance with 
the provisions of Art. 299 of the Con- 
stitution. Prima Facie, therefore, the 
appellants can only get their reme- 
dies, if they can obtain any at all, 
through ordinary suits for damages 
or for injunctions to restrain breaches 
of contract provided they could show 


how the contracts were broken or 
were going to be broken. 
6. The writ petitions, however, 


raise questions relating not only to 
action lying within the sphere regu- 
lated by the law of contract, but. ac- 
cording to the petitioners, bv con- 
stitutional provisions relating to the 
exercise of the executive powers of 
the State Government contained in 
Art. 298 which reads as follows:-— 

“298, The executive power of the 
Union and of each State shall ex- 
tend to the carrying on of any trade 
or business and to the acquisition, 
holding and disposal of property and 
the making of contracts for any pur- 
pose: 

Provided that— 


(a) the said executive power of the 
Union shall, in so far as such trade 
or business or such purpose is not 
one with respect to which Parlia- 
ment may make laws. be subject in 
each State to legislation by the 
State; and 
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(b) the said executive power of to be adjudicated upon, means that 
each State shall, in so far as such the State should be placed on the 


trade or business or such purpose is 
not one with respect to which the 
State Legislature may make laws, be 
subject to legislation by Parliament.” 

7. It is urged vehemently by Dr. 
L. M. Singhvi, appearing on behalf 
of the petitioners-appellants, that the 
State, acting in its executive capacity 
through its Government or its offi- 
cers, even in the contractual field, 
cannot escape the obligations imposed 
upon it by Part IIT of the Constitu- 
tion. The only article, however, in 
Part III of the Constitution relied 
upon by Dr, Singhvi is Art, 14 
which says: 


“14 The State shall not deny to 
any person equality before the law 
or the equal protection of the laws 
within the territory of India.” 

8. It can be and has been urged on 
behalf of the State that governmental 
authorities when acting in the con- 
tractual field, could not be controlled 
by Art. 14 of the Constitution at all. 
When the State had entered into 
contracts with citizens who carry on 
their trade and pay the royalties, in 
accordance with the agreements 
reached between the State and citi- 
zens, it does not exercise any special 
governmental or statutory powers. In 
such cases, the State as well as the 
citizen with whom it contracts 
are both equally subjected to the law 
of contract, It has been urged on be- 
half of the respondent State that 
there has been no breach of contract 
in the cases before us, The State is, 
according to the learned Solicitor Gene- 
ral, appearing for the State of Bihar, 
not claiming to be above the law of 
contract governing all parties which 
subiect themselves to the law of 
contract, The dispute whether there 
is or there is not a breach of con- 
tract should, according to the con- 
tention on behalf of the State, be 
determined by ordinary civil courts 
as in every case between ordinary 
litigants who cannot invoke the 
powers of the High Courts under 
Art. 226 of the Constitution simply 
because there is a dispute whether an 
agreement has been broken or not. 
Equal subjection of all parties, includ- 
ing the State, to the same procedural 
requirements, when such disputes are 


same footing as an ordinary litigant. 
It should neither enjoy special bene- 
fits and privileges, nor be subjected 
to special burdens and disadvantages. 
This should, it is urged, follow from 
a strict application of Art. 14 if the 
State were to be as a party to a 


contract and a litigant, placed on 
the same footing as other par- 
ties who enter into such con- 


tracts. It is true that the special pro- 
visions of Art. 299 of the Constitu- 
tion are there to protect public in- 
terest so that the contracts by or 
on behalf of the Govt. have to com- 
ply with the special requirements of 
form, But, once the State enters in- 
to the contractual sphere after the 
requirements of form, contained in 
Art, 299, have been complied with 
does it have to take its place, in the 
eye of law, side by side with ordi- 
nary parties and litigants or has it 
any special obligations or privileges 
attached to it even when it acts with- 
in this field? 


9. Dr, Singhvi’s argument that the 
State Government had some special- 
obligations attached to it would 
have appeared more plausible if it 
could be shown that the State or its 
officers or agents had practised some 
discrimination against the petitioners- 
appellants at the very threshold 
or at the time of entry into the field 
of contract so as to exclude them 
from consideration when compared 
with others on any unreasonable or 
unsustainable ground struck by Art. 
14 of the Constitution. It is true that 
Article 14 of the Constitution im- 
ports a limitation or imposes an eb- 
ligation upon the State’s executive 
power under Art. 298 of the Consti-' 
tution. All constitutional powers carry 
corresponding obligations with them. 
This is the rule of law which regu- 
lates the operation of organs of Gov- 
ernment functioning under a Consti- 
tution, And, this is exactly what was 
meant to be laid down by this Court 
in Erusian Equipment & Chemicals 
Ltd. v. State of West Bengal, (1975) 
2 SCR 674 at p. 677:(AIR 1975 SC 
266 at p. 268) on which learned coun- 
sel for the appellants sought to rely 
strongly. It was held that (at page 
677) (of SCR): {at p. 268 of ATR): 
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“Under Art. 298 of the Constitu- 
tion the Executive powers of the 
Union and the State shall extend to 
the carrying on of any trade and to 
the acquisition, holding and disposal 
of property and the making of con- 
tracts for any purpose. The State 
ean carry on executive function by 
making a law or without making a 
law. The exercise of such powers 
and functions in trade by the State is 
subject to Part III of the Constitu- 
tion. Article 14 speaks of equality 
before the law and equal protection 
of the laws. Equality of opportunity 


should apply to matters of public 
contracts. The State has the right 
to trade. The State has there the 


duty to observe equality. An ordinary 
individual can choose not to deal 
with any person, The Government 
cannot choose to exclude persons by 
discrimination, The order of black- 
listing has the effect of depriving a 
person of equality of opportunity in 
the matter of public contract. A per- 
son who is on the approved list is 
unable to enter into advantageous 
relations with the Government þe- 
cause of the order of black-listing. A 
person who has been dealing with 
the Government in the matter of 
sale and purchase of materials has a 
legitimate interest or expectation. 
When the State acts to the prejudice 
of a person it has to be supported 
by legality.” 


16. It is thus clear thatthe Erusian 
Equipment & Chemicals Ltd.'s case 
(AIR 1975 SC 266) (supra) involved 
discrimination at the very threshold 
or at the time of entry into the 
field of consideration of persons with 
whom the Government could contract 
at all. At this stage, no doubt, the 
State Act purely in its executive ca- 


‘pacity and is bound by the  obliga- 
tions which dealings of the State 
‘with the individual citizens import 


into every transaction entered into in 
exercise of its constitutional powers. 
‘But, after the State or its agents 
have entered into the field of ordi- 
nary contract, the relations are no 


provisions but by the legally valid 
contract which determines rights and 
obligations of the parties inter se. No 
question arises of violation of Art. 14 
lor of any other constitutional provi- 
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longer governed by the constitutional. 
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sion when the State or its agents, 
purporting to aet within this field, 


perform any act. In this sphere, they 
can only claim rights conferred upon 
them by contract and are bound by 
the terms of the contract only m- 
less some statute steps in and con- 
fers some special statutory power or 


obligation on the State in the con- 
tractual field which is apart from 
contract. 

11. In the cases before us the 


contracts do not contain any statu- 
tory terms or obligations and no sta- 
tutory power or obligation which 
could attract the application of Art. 
14 of the Constitution is involved 
here, Even in cases where the ques- 
tion is of choice or consideration of 
competing claims before an entry in- 
to the field of contract facts have to 
be investigated and found before the 
question of a violation of Art. 14 
could arise. If those facts are dis- 
puted and require assessment of evi- 
dence the correctness of which can 
only be tested satisfactorily by tak- 
ing detailed evidence, involving exa- 
mination and cross-examination of 
witnesses, the case could not be con- 
veniently or satisfactorily decided in 
proceedings under Art. 226 of the 
Constitution, Such proceedings are 
summary proceedings reserved for 
extraordinary cases where the excep- 
tional and what are described as, 
perhaps not quite accurately, “prero- 
gative” powers of the Court are in- 
voked, We are certain that the cases 
before us are not such in which 
powers under Art. 226 of the Consti- 
tution could be invoked. 

12. The Patna High Court had, 
very rightly, divided the types of 
cases in which breaches of alleged 
obligation by the State or its agents 
can be set up into three types. These 
were stated as follows:— 

“(i) Where a petitioner makes a 
grievance of breach of promise on 
the part of the State in cases where 
on assurance or promise made by 
the State he has acted to his preiu- 
dice and predicament. but the agree- 
ment is short of a contract within 
the meaning of Art, 299 of the Con- 
stitution: 

(ii) Where the 
into between the 
and the State is 


contract entered 
person aggrieved 
in exercise of a 


1 
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statutory power under certain Act or 
Rules framed thereunder and the 
petitioner alleges a breach on the 
part of the State; and 

(iii) Where the contract entered in- 
to between the State and the person 
aggrieved is non-statutory and pure- 
ly contractual and the rights and 
liabilities of the parties are govern- 
ed by the terms of the contract, and 
the petitioner complains about breach 
of such contract by the State.” 

13. It rightly held that the cases 
such as Union of India v. M/s. Anglo- 
Afgan Agencies, AIR 1968 SC 718 
and Century Spinning & Manufactur- 
ing Co, Ltd. v. Ulhasnagar Municipal 
Council, AIR 1971 SC 1021 and 
Robertson v. Minister of Pensions, 
(1949) 1 KB 227 belong to the first 
category where it could be held that 
public bodies or the State are as 
much bound as private individuals 
are to carry out obligations incurred 
by them because parties seeking to 
bind the authorities have altered 
their position to their disadvantage 
or have acted to their detriment on 
the strength of the representations 
made by these authorities. The High 
Court thought that in such cases the 
obligation could sometimes be appro- 
priately enforced on a Writ Petition 
even though the obligation was equi- 
table only. We do not propose to 
express an opinion here on the ques- 
tion whether such an obligation could 
be enforced in proceedings- under 
Art, 226 of the Constitution now. It 
is enough to observe that the cases 
before us do not belong to this cate- 
gory. 

14. The Patna High Court also dis- 
tinguished cases which belong to the 
second category, such as K. N. Guru- 
swamy v. The State of Mysore, AIR 
1954 SC 592; D. F. O. South Kheri v. 
Ram Sanehi Singh, AIR 1973 SC 205 
and M/s. Shree Krishna Gyanoday 
Sugar Ltd. v. State of Bihar, AIR 
1975 Pat 123, where the breach com- 
plained of was of a statutory obliga- 
tion. It correctly pointed out that the 
cases before us do not belong to this 
class either. i 

15. It then, very rightly, held that 
the cases now before us should be 
placed in the third category where 
questions of pure alleged breaches of 
contract are involved. It held, upon 
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the strength of Umakant Saran v. 
State of Bihar, AIR 1973 SC 964 and 
Lekhraj Sathram Das v. N. M. Shah, 
AIR 1966 SC 334 and B.K. Sinha v. 
State of Bihar, AIR 1974 Pat 230 
that no writ or order can issue under 
Art, 226 of the Constitution in such 
cases “to compel the authorities to 
remedy a breach of contract pure 
and simple”. 

16. Learned counsel for the ap- 
pellants has, however, relied upon: a 
passage from Lekhraj Sathram Das’s 
case (AIR 1966 SC 334) (supra) where 


this Court observed (at p. 231 of 
AIR 1974 Pat): 

EE until and unless in the 
breach is involved violation of cer- 


tain legal and public duties or vio- 
lation of statutory duties to the re- 
medy of which the petitioner is en- 
titled by issuance of a writ of man- 
damus, mere breach of contract can- 
not be remedied by the Court in 
exercise of its powers under Art. 226 
of the Constitution.” 

17. Learned counsel contends that 
in the cases before us breaches of pub- 
lic duty are involved. The submission 
made before us is that, whenever a 
State or its agents of officers deal 
with the citizen, either when making 
a transaction or, after making it, act- 
ing in exercise of powers under the 
terms of a contract between the par- 
ties, there is a dealing between the 
State and the citizen which involves 
performance of “certain legal and 
public duties”, If we were to accept 
this very wide proposition every 
case of a breach of contract by the 
State or its agents or its officers 
would call for. interference under 
Art, 226 of the Constitution. We do 
not consider this to be a sound pro- 
position at all. 

18. Learned counsel for the appel- 
lants cited certain authorities in an 
attempt to support his submission 
that the State and its officers 
are clothed with special Consti- 
tutional obligations, including those 
under Art. 14 of the Constitution, in 
all their dealings with the publie 
even when a contract is there to re- 
gulate such dealings. The authorities 
cited were: D. F. O. South Kheri v Ram 
Sanehi Singh, (AIR 1973 SC 205) 
(supra) where all that was decided, 
relying upon K. N, Guruswamy v. 
State of Mysore, (AIR 1954 SC 592) 
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(supra) was that, where the source 
of a right was contractual but the ac- 
tion complained of was the purport- 
ed exercise of a statutory power, re- 
lief could be claimed under Art, 226; 
and, Calcutta Gas Co. (Proprietary) 
Ltd. v. State of West Bengal, (AIR 
1962 SC 1044) where the real ques- 
tion considered was whether the peti- 
tioner had a locus standi to question 
the validity of an enactment: Bashe- 
shar Nath v. Commr. of Income Tax, 
Delhi & Rajasthan, 1959 Supp 1 
SCR 528 at p. 561: (AIR 1959SC 149 
at pp, 161-162) which has nothing to 
do with any breach of contract but 
only lays down that “Article 14 pro- 
tects us from both legislative and 
administrative tyranny of discrimina- 
tion”: State of M, P. v. Thakur Bha- 
rat Singh, (1967) 2 SCR 454: {AIR 
1967 SC 1170) which lays that even 
executive action must not be exer- 
cised arbitrarily but must have the 
authority of law to support it; S. S. 
Sawhney v. D. Ramarathnam, Asst. 
Passport Officer, Govt. of India, New 
Delhi, (1967} 3 SCR 525: (AIR 1967 
SC 1836) which repeats requirements 
of action which satisfy Arts. 14 and 
21 of the Constitution where com- 
pliance with these provisions is 
obligatory. 


19. We do not think that any of 


these cases could assist the appel- 
lants or is at all relevant, None of 
these cases lays down that, when 


the State or its officers purport to 
operate within the contractual field 
and the only grievance of the citizen 
could be that the contract between 
the parties is broken by the action 
complained of, the ‘appropriate re- 
medy is by way of a petition under 
Art. 226 of the Constitution and not 
an ordinary suit. There is a formid- 
able array of authority against any 
such a proposition, In Lekhraj Sath- 
ramdas v. M. M. Shah, (AIR 1966 SC 
334) (supra) this Court said (at page 
337): 


"In our opinion, any duty or obli- 
gation falling upon a public servant 
out of a contract entered into by him 
as such public servant cannot be en- 
forced by the machinery of a writ 
under Art. 226 of the Constitution.” 
fn Bachhanidhi Rath v. State of 
Orissa, (AIR 1972 SC 843 at p. 845) 
this Court declared (at p. 845): 


A.L R. 


“If a right is claimed in terms of 
a contract such a right cannot be 
enforced in a writ petition.” 


In Har Shankar v, Dy. Excise & 
Taxation Commr., (1975) 3 SCR 254 
at p. 265:(AIR 1975 SC 1121 at 
p. 1126), a Constitution Bench of this 
Court observed (at p. 265) (of SCR): 
(at p. 1126 of AIR): “The appellants 
have displayed ingenuity in their 
search for invalidating circumstances 
but a writ petition is not an appro- 
priate remedy for impeaching con- 
tractual obligations.” 


20. Learned Solicitor General, ap- 
pearing for the State, contended that 
there could be no aspect of Art. 14 
of the Constitution involved in a 
case where no comparison of the 
facts and circumstances of a particu- 
lar petitioner’s case with those of 
other persons said to be similarly 
situated is involved, In such a case, 
he submitted, there was no possibility 
of inferring a discrimination, In reply, 
learned counsel for the appellants 
sought to direct cour attention towards 
some allegations showing that there 
was discrimination between appel- 
lants and other parties governed by 
similar contracts in other areas, We 
doubt very much whether the doct- 
rine of discrimination can be at all 
availed of against the State’s action 
purporting to be taken solely within 
the contractual field when no aspect 
of any statutory or constitutional ob- 
ligation appears either from incon- 
trovertible facts or applicable le- 
gal provisions, Indeed, it has been 
held in C. K. Achuthan v. State of 
Kerala, 1959 Supp (1) SCR 787: (AIR 
1959 SC 490) that no question of a 
violation of Art, 14 arises even where 
one out of the several persons is 
selected by the State for a particu- 


lar contractual transaction. Learned 
counsel for the appellants submitted 
that there was a conflict between 


what was laid down here and the 
law declared by this Court in Eru- 
sian Equipment & Chemicals  Ltd.’s 
ease (AIR 1975 SC 266) (supra). We 
think that the two cases are distin- 
guishable on facts, The propositions 
of Jaw laid down in the twe cases 
must be read in the context ci facts 
established in each case. In any 
event, the cases before us do not 


l 


1977 


raise any question. of discrimination 
alleged at the stage of entry into 
the contractual area which could 
attract the application of Art, 14. 


21. In the cases before us, allega- 
tions on which a violation of Art. 14 
could be based are neither properly 
made nor established, Before any 
adjudication on the question whether 
Art. 14 of the Constitution could pos- 
sibly be said to have been violated, 
as between persons governed by simi- 
lar contracts, they must be pronerly 
put in issue and established, Even if 
the appellants could be said to have 
raised any aspect of Art. 14 of the 
Constitution and this Article could at 
all be held to operate within the 





contractual field whenever the State 
enters into such contracts, which we 
gravely doubt, such questions of fact 
do not appear to have been urged 
before the High Court, And, in any 
event, they are of such a nature that 
they cannot be satisfactorily decided 
without a detailed adduction of evi- 
dence, which is only possible in 
ordinary civil suits, to establish that 
the State, acting in its executive 
capacity through its officers, has dis~ 
criminated between’ parties identical- 
ly situated. On the allegations and 
affidavit evidence before us we can- 
not reach such a conclusion, More- 
over, as we have already indicated 
earlier, the correct view is that it is 
the contract and not the executive 
power, regulated by the Constitution, 
which governs the relations of the 
parties on facts apparent in the cases 
before us. 


22. The real object of the appel- 
lants seems to be to hold up any ad- 
judication on the cases before us by 
taking shelter behind Art, 14 so that 
the stay orders obtained by them, 
presumably on representations made 
to this Court that no aspect of en- 
forcement of Art. 14 of the Constitu- 
tion was involved. We think that to 
accede to the prayer on behalf of 
the appellants to adjourn the hear- 
ing of these cases until after the 
Emergency is lifted and yet to con- 
tinue the stay orders is to permit a 
circumvention of the Constitutional 
mandate contained in Art. 359 and to 
countenance a gross abuse of the 
processes of the Court, 


Radhakrishna Agarwal v. State of Bihar 
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23. A rather desparate argument 
which has been addressed to us on 
behalf of the appellants is that they 
were entitled to an opportunity to 
show cause against the cancellation 
of the leases, It was urged, on the 
strength of A. K. Kraipak v, Union 
of India, (1970) 1 SCR 457: (ATR 1970 
SC 150) that the distinction made he- 
tween administrative and quasi-judi- 
cial action is thin and a vanishing 
one. This argument appears to us to 
be wholly irrelevant inasmuch as a 
question of the distinction between 
an administrative and quasi-judicial 
decision can only arise in the exer- 
cise of powers under statutory pro- 
visions. Rules of natural justice are 
attached to the performance of cer- 
tain functions regulated by statutes 
or rules made thereunder involving 
decisions affecting rights of parties. 
When a contract is sought to be ter- 
minated by the Officers of the State, 
purporting to act under the terms of 
an agreement between parties, such 
action is not taken in purported exer- 
cise of a statutory power at all. 

24. In Additional District Magis- 
trate, Jabalpur v. Shivkant Shukla, 
AIR 1976 SC 1207 at p. 1288 it was 
pointed out (at p. 1288): 

“The principles of natural justice 
which are so implied must always 
hang, if one may so put it, on pegs 
of statutory provisions or necessarily 
follow from them. They can also be 
said sometimes -to be implied as 
necessary parts of the protection of 
equality and equal protection of laws 
conferred by Art. 14 of the Consti- 
tution where one of the pillars of 
Dicey’s principles of the Rule of Law 
is found embodied. Sometimes, they 
may be implied and read into legis- 
lation dealing with rights protected 
by Art. 19 of the Constitution. They 
could at times, be so implied because 
restrictions on rights conferred by 
Article 19 of the Constitution have to 
be reasonable.” 


25. The limitations imposed by 
rules of natural justice cannot ope- 
rate upon powers which are govern- 
ed by the terms of an agreement ex- 
elusively, The only question which 
normally arises in such eases is wke- 
ther the action complained of is or 
is not in consonance with the terms 
of the agreement. As already 
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peinted out by us, even if by some 
stretch of imagination some case of 
unequal or discriminatory treatment 
by the officers of the State of per- 
sons governed by similar contracts is 
sought to be-made out, a satisfactory 
adjudication upon the unusual facts 
of such a case would necessitate pro- 
per pleadings supported by accept- 
able evidence, In that case, the inte- 
rim stay order or injunction could 
not be justified at all because so long 
as a Presidential Order, under Arti- 
cle 359 of the Constitution is opera- 
tive. the enforcement of fundamen- 
tal rights falling under Art. 14 is 
suspended. In such cases even if a 
petition or suit is entertained and 
kept pending no stay order could be 
passed because that would amount 
to indirectly enforcing the fundamen- 
tal rights conferred by Art. 14 of 
the Constitution. It is only where a 
prima facie case for an injunction or 
stay can be made out, quite apart 
from a right covered by Art. 14 of 
the Constitution or by any other 
fundamental right whose enforce- 
ment may have been suspended, that 
an injunction or stay could be grant- 
ed at all on suitable terms. As we 
have already said it was on such an 
assumption that this. Court had, 
apparently, granted the interim stay 
which must now be discharged. 





26. Consequently, we dismiss these 
appeals with costs throughout, and 
discharge the stay orders. 


Appeals dismissed. 


AIR 1977 SUPREME COURT 1504 
(From: Andhra Pradesh)* 
V. R. KRISHNA IYER, R. S. 
SARKARIA AND JASWANT 
SINGH, JJ. 


Belde Venkatesham, Appellant v. 
Chokkarapu Lakshmi Narasiah, Res- 
pondent. 


Civil Appeal No, 726 of 1976, D/- 
15-3-1977. 
A. P. Buildings (Lease, Rent and 


Eviction) Control Act (15 of 1960), 


*(C. R.P. No, 1265 of 1975, D/- 
16-4-1976—(Andh Pra)). 


DU/DU/B280A/77/CWM 





_lant’s contention. 


A.L R. 


S. 10 (3) (eì — Landlord claiming 
possession on ground of bona fide re- 
guirement to commence business — 
Tenant carrying on business in suit 
premises for 27 years — Held thai it 
would be a hardship for the tenant 
to be ejected outright — Time grant- 


ed to tenant to surrender vacant 
possession, (Para 2) 
Mr. G. V, Sastry, Sr, Advocate, 


(Mr. B. Kantarao, Advocate with him), 
for Appellant: Mr. V. P. Sarathi, Sr. 
Advocate, (Mr, A. Subba Rao, Ad- 
vocate with him), for Respondent, 


Judgment of the Court was deliver- 
ed by 

KRISNHA IYER, J.:— This appeal 
by special leave assails the order of 
the High Court affirming the deci- 
sion of the appellate court directing 
eviction of the appellant-tenant from 
the building belonging to the land- 
lord-respondent who applied for evic- 
tion on the ground of bona fide re- 
quirement to commence a business. 
But the landlord and the tenant are 
hardware merchants in the same 
area. The landlord purchased the pro- 
perty apparently for the purpose of 
setting up his sons to start a hard- 
ware business and after buying the 
property sent a notice to the tenant 
appellant demanding surrender of 
possession. Thereafter, proceedings 
were instituted for recovery of pos- 
session on the ground of bona fide 
requirement as stated above. The 
trial Court dismissed the eviction 
petition but the appellate Court up- 
held the bona fide requirement set 
up by the landlord. The High Court 
affirmed the view taken by the ap- 
pellate Court, 


2. We have heard counsel on both 
sides and are satisfied that there is 
hardly any substance in the appel- 
Even so the fact 
remains that for 27 years the ap- 
pellant has been doing hardware 
trade in the suit premises and it 
would be a hardship for him to be 
ejected outright. We consider it right 
to grant him time till 18th April. 
1978 to surrender vacant possession 
of the premises to the landlord res- 
pondent. Counsel for the appellant 
on behalf of his client undertakes to 
give vacant possession on or before 
13th April, 1978. On this undertaking 
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we direct that no eviction proceed- 
ings shall be taken out by the res- 
pondent till that date. 


3. We dismiss the appeal subject 
to the above condition regarding 
time for surrender of possession and 
direct that the parties shall bear 
their costs throughout, 


Appeal dismissed. 





AIR 1977 SUPREME COURT 1505 = 
1977 TAX. L. R. 1951 


(From: 1976 Tax. L.R. 1426 (AIL) ) 


P, N. BHAGWATI AND 
S. MURTAZA FAZAL ALI, JJ. . 


M/s. Vanguard Rolling Shutters & 
Steel Works, Appellant v. The Commis- 
sioner of Sales Tax, Respondent. 


Civil Appeal No. 106 of 1976 D/- 8-3- 
1977. 


U. P, Sales Tax Act (15 of 1948), S. 3— 
Work contract or contract for sale of 
goods — Determination of — Tests — 
Held that the contract in present case was 
work contract and transaction was not 
exigible to tax. (Sale of Goods Act (1930) 
S. 4). 1976 Tax LR 1426 (All) Reversed. 


It is well settled that a work contract 
is a contract for construction of bridges, 
buildings ete. and includes contracts 
which combine labour, skill and mate- 
rials executed for a lump sum. The ques- 
tion as to under what circumstances a 
contract can be said to be a work con- 
tract is not free from difficulty and has 
to depend on the facts of each case, It 
is difficult to lay down any rule of uni- 
versal application, but there are some 
well recognised tests. One of the impor- 
tant tests is to find out whether the con- 
tract is primarily a contract for supply of 
materials at a pricé agreed to between 
the parties for the materials so supplied 
and the work or service rendered is in- 
cidental to the execution of the contract. 
If so, the contract is one for sale of 
materials and the sale proceeds would be 
exigible to sales tax. On the other hand 
where the contract is primarily a con- 
tract for work and labour and materials 
are supplied in execution of such con- 
tract, there is no contract for sale of 
materials but it is a work contract. The 
circumstance that the materials have ne 
separate identity as a commercial article 
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and it is only by bestowing work and 
labour upon them, as for ‘example, by 
affixing them to the building in case of 
window-leaves or wooden doors and win- 
dows that they acquire commercial iden- 


tity, would be prima facie indicative of a 


work contract. So also where certain 
materials are not merely supplied but fix- 
ed to an immovable property so as to 
become a permanent fixture and an ac- 
cretion to the said property, the contract 
prima facie would be a work contract. 

i (Paras 2, 3) 


Held, in the instant case, the contract 
could not be completed merely by send- 
ing the materials at the site but would 
be completed only after erection of the 
shutters had been made and the shutters 
fixed to the premises so as to become an 
accretion to the premises. The process in- 
volved in the fabrication of a rolling shut- - 
ter and its actual fixing to the premises 
at the site was a continuous one and was 
completed only when erection was com- 
pleted in every way, The operation to be 
done at the site could not be said to be 
merely incidental but was a fundamental 
part of the contract itself. The price 
charged by the assessee who manufactur- 
ed iron shutters according to specifications 
given by the party and fixed the same at 
the premises of the customer, was one 
lump sum without at all specifying as to 
what part was meant for the materials 
used or fabricated and what part for ser- 
vices or labour put in by the assessee. 
It was therefore, clear that the transac- 
tion was a composite consolidated con- 
tract which was one and indivisible com- 
prising labour and services executed for 
a lump sum, It was also clear that the 
materials. were not merely supplied to the 
owner so as to pass as chattel simplici- . 
ter, but were actually fixed to an im- 
movable property and after the same 
were fixed and erected they became a 
permanent fixture so as to become an ac- 
cretion to the immovable property, The 
term in the contract providing for the 
advance payment of the entire price was 
a term meant for the convenience of the 
parties as the contractor did not want to 
take any risk for delayed payment of 
goods, but the contract would be com- 


‘pleted only after the shutters were final- 


ly assembled at the site and fixed accord- 
ing to the specifications which was es- 
sentially the responsibility of the con- 
tractor. In these circumstances, the con- 
clusion was inescapable that the present 
contract could not be said to be a pure 
and simple sale of goods or materials as 
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chattels but was a’work contract, and the 
transaction was therefore not exigible to 
tax. AIR 1969 SC 1245; (1970) 26 STC 
268 (SC); (1965) 16 STC 827 (Mad); 
(1968) 21 STC 245 (SC), Rel. on; AIR 1974 
SC 2309, Distinguished; 1976 Tax LR 1426 
(All), Reversed, 
(Paras 2, 3, 4. 7, 8) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2309 = 35 STC 24 = 1974 
Tax LR 2444 7 
(1970) 26 STC 38 = (1970) 1.SCWR 672 
6 
(1970) 26 STC 268 (SC) 6, 8 
AIR 1969 SC 1245 = 24 STC 349 3, 4, 
5, 6, & 
(1968) 21 STC 245 (SC) 5 
(1965) 16 STC 827 = ILR (1965) 1 Mad 
798 5 


Mr. S. C. Manchanda, Sr. Advocate, 
(Mrs, Urmila Kapoor, Mr, J. D. Jain and 
Miss Kamlesh Bansal, Advocates with 
him), for Appellant; Mr. G. N, Dikshit, 
Sr. Advocate (Mr. O. P. Rana, Advocate 
with him), for Respondent, 

The Judgment of the Court was 
delivered by 

FAZAL ALI, J.:— This is an appeal 
by special leave by the assessee who was 
a contractor dealing in fabrication of 
Vanguard rolling shutters and steel works, 
The assessee manufactures iron shutters 
according to specifications given by the 
parties and fixes the same at the pre- 
mises of the customers, In the assessment 
year 1965-66. the assessee received an ag~ 
gregate sum of Rs, 1,08,633-08 in the exe- 
cution of such contracts, This amount 
was claimed by the assessee as not being 
liable to sales tax during the assessment 
year 1965-66 on the ground that the same 
represented the proceeds of work con- 
tracts, The Sales Tax Officer rejected 
the plea of the assessee and the Assistant 
Commissioner (Judicial) on appeal also 
affirmed the order of the Sales Tax Offi- 
cer. But the plea of the assessee appears 
to have found favour with the Judge 
(Revisions) Sales Tax who decided that 
the amount was not exigible to sales tax, 
because the contracts in question were 
work contracts, Thereafter at the in- 
stance of the Commissioner, the Revising 
Authority made a reference to the High 
Court and referred the following question 
of law for its opinion: 

“Whether under the circumstances of 
the case and under the terms of the con- 
tract the supply of shutters and iron 
gates worth Rs. 1,08,633-08 was sale or 
amounted to work contract?” 

The High Court, after hearing the parties 


ALR 


and considering the materials on the re- 
cord, came to the conclusion that the 
contract entered into by the appellant 
was not a work contract but a contract 
for the supply of goods simpliciter and 
the assessee was, therefore, liable to pay 
tax, The question referred to the High 
Court was answered accordingly. 

2. The assessee’s case was that 
having regard to the circumstances of 
the present case, the terms and condi- 
tions of the contract and the nature of 
the work done by the appellant the con- 
tract in question was out and out a work 
contract and not a contract for supply of 
goods or materials. In order to decide this 
question it may be necessary first to give 
the salient features of the contract be- 
tween the parties, A specimen of the 
contract has been filed by the assessee 
as Annexure ‘A’ in the Paper Book, the 
relevant portions of which may be ex= 
tracted thus. 

“Please erect at our premises 
Nos. of of the following dimen- 
sions against the contract price of Rs... 

1. Full payment against delivery 
prior to despatch or decuments by Bank, 
It is clearly understood that there will be 
no such thing as to make payment after 
fixing. 

2. Material will be carried to the site 
of work at cost of the party, Our respon- 
sibility ceases when the same leaves our 
premises, 

3. x x x x 

4. We do not hold ourselves respon< 
sible for any structural damage or dis- 
pute with the landlord. Masonry work 
done by the party at his cost according 
to our instructions. 

5. x x x x 

6. No responsibilities for non-delivery 
or late despatch of goods due to any rea- 
son beyond our control,” 

It would appear from the terms extracted 
above, that the assessee was required 
under the contract to fabricate the rolling 
shutters in the first instance, to bring 
them to the site and thereafter to erect 
the same at the premises. In an applica- 
tion given to the Assistant Commis- 
sioner (Judicial), which is Annex. ‘C’ of the 
Paper Book, by the assessee he explains 
the various steps which the contractor 
had to take in order to fix the rolling 
shutters to the factory premises of the 
owner, First the different parts and com~< 
ponents of the rolling shutters are fabri- 
cated. It is only when the various com- 
ponent parts are fitted into one that they 
constitute the rolling shutter as one unit, 


saecetaneese 
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and taken separately they have no sepa- 
rate existence. It was further explained 
that the component parts do not consti- 
tute a rolling shutter unless they are 
affixed to and erected in the building in 
position and in the required manner. It 
was further alleged that the contract was 
not concluded merely by delivery of 
fabricated materials but was completed 
only after the same were taken to the site 
and finally erected and affixed to the site 
of the building. In order to fix them to 
the premises certain masonry work had 
to be done by the owner and that too ac- 
cording to the instructions of the contrac- 
tor. It was also averred that in erection 
of the shutters some parts were per- 
manently embedded into the walls and 
lintals and they become permanent fix- 
tures which are not detachable. The al- 
legations made in Annex. ‘C’ have not 
been controverted by the State either in 
this Court or before the High Court. 
Moreover, the Indian Standard Specifica- 
tion Book for Metal Rolling Shutters and 
Rolling Grills the particulars of the fit- 
tings of rolling shutters, whose authenti- 
city has not been doubted by counsel 
for the parties, clearly shows that rolling 
shutters consist of curtains, lock plates, 


guide channels, bracket plates, rollers, 
hood covers, gears, worms, fixing bolts, 
safety devices, anchoring rods, central 


hasp and staple. Each guide channel has 
to be provided with a minimum of three 
fixing cleats or supports for attachment 
to the walls or column by means of bolts 
or screws. The puide channels are fur- 
ther attached to the jambs, plumb either 
in the overlapping fashion, projecting 
fashion or embedded in grooves, depend- 
ing on the method of fixing. All these 
operations take place at the site after 
despatch of the component parts of the 
rolling shutter. Hood covers are fixed in 
a neat manner and supported at the top 
at suitable intervals. This also has to be 
done at the site. Item 11.1 of the specifi- 
cations shows that the rolling shutter 
curtain and bottom lock plate are inter- 
locked together and rolled in one piece, 
but the other parts like guide channels, 
bracket plates, rollers etc., are despatched 
separately. Item 12.1 shows that all the 
rolling shutters are erected by the manu- 
facturer or his authorized representative 
in a sound manner, so as to afford trouble- 
free and easy operation, long life and 
neat appearance. Even after erection is 
done, grease is applied to the springs and 
on the sides of the guide channels. Thus 


the process involved in the fabrication of 
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a rolling shutter and its actual fixing to 
the premises at the site is a continuous 
one and is completed only when erection 
is completed in every way. The price 
charged by the contractor from the owner 
of the premises is one lump sum without 
at all specifying as to what part is meant 
for the materials used or fabricated and 
what part for the services or labour put 
in by the contractor. It is, therefore, 
clear that in the facts and circumstances 
of the present case, the transaction is a 
composite consolidated contract which is 
one and indivisible comprising labour and 
services executed for a lump sum. It is 
also clear that the materials are not mere- 
ly supplied to the owner so as to pass as 
chattel simpliciter, but are actually fixed 
to an immovable property and after the 
same are fixed and erected they become a 
permanent fixture so as to become an ac- 
cretion to the immovable property. In 
these circumstances, the conclusion is in- 
escapable that the present contract can- 
not be said to be a pure and simple 
sale of goods or materials as chattels 
but is a work contract. It is well settled 
that a work contract is a contract 
for construction of bridges, buildings etc., 
and includes contracts which combine 
labour, skill and materials executed for a 
lump sum. The question as to under what 
circumstances a contract can be said to be 
a work contract is not free from difficulty 
and has to depend on the facts of each 
case. It is difficult to lay down any rule 
of universal application, but there are 
some well recognized tests which are laid 
down by decided cases of this Court which 
afford guidelines for determining as to 
whether a contract in question is a work 
contract or a contract for supply of goods. 
One of the important tests is to find out 
whether the contract is primarily a con- 
tract for supply of materials at a price 
agreed to between the parties for the 
materials so supplied and the work or 
service rendered is incidental to the ex- 
ecution of the contract. If so, the con- 
tract is one for sale of materials and the 
sale proceeds would be exigible to sales 
tax. On the other hand where the con- 
tract is primarily a contract for work and 
and labour and materials are supplied in 
execution of such contract, there is no 
contract for sale of materials but it is a 
work contract. The circumstance that the 
materials have no separate identity as a 
commercial article and it is only by bes- 
towing work and labour upon them, as 
for example, by affixing them to the 


building in case of window-leaves or 
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wooden doors and windows that they ac- 
quire commercial identity, would be 
prima facie indicative of a work contract. 
So also where certain materials are not 
merely supplied but fixed to an immova- 
ble property so as to become a permanent 
fixture and an accretion to the said pro- 
perty, the contract prima facie would be 
a work contract. This is exactly what has 
happened in the present case. 

3. In State of Rajasthan v. Man Indus- 
trial Corporation Ltd., 24 STC 349 at 
p. 355: (AIR 1969 SC 1245 at p. 1249), 
after discussing the entire case law on 
the subject, this Court observed as fol- 
lows: 

“The test in each case is whether the 
object of the party sought to be taxed is 
that the chattel as chattel passes to the 
other party and the services rendered in 
connection with the installation are under 
a separate contract or are incidental to 
the execution of the contract of sale.” 
Although the aforesaid case appears to us 
to be on all fours with the facts of the 
present case, the High Court merely 
noticed the decision, but did not try 
to apply it to the facts of the pre- 
sent case. In Man Industrial Corpora- 
tion Ltd’s case the contract was to 
prepare window-leaves according to speci- 
fications and fix them to the build- 
ing. It was held that fixing the window 
leaves to the building was not incidental 
or subsidiary to the sale but an essential 
term of the contract, because the contract 
became complete only after the windows 
were fixed as stipulated in the contract. 
Similarly in the instant case, the contract 
could not be completed merely by send- 
ing the materials at the site but would be 
completed only after erection of the shut- 
ters had been made and the shutters fix- 
ed to the premises so as to become an ac- 
cretion to the premises, 

4. Mr. Dikshit appearing for the State 
submitted that in the present case the 
contract was merely for the supply of 
shutters in one unit after being fabricated 
by the contractor and the price was paid 
for the shutters, the question of fixing the 
shutters at the site was not an integral 
part of the contract but was only inci- 
dental to the supply of materials and, 
therefore, the contract was not a work 
contract. We are, however, unable to 
agree with this contention, because as dis- 
cussed above, the materials were sent 
with various component parts which had 
to be taken at the site, fitted into one an- 
other and then finally fixed into a frame 
so that the fixture became permanent and 
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a part of the premises. The operation to 
be done at the site as required by the in- 
structions in the Standard Book could not 
be said to be merely incidental to the con- 
tract but was a fundamental part of the 
contract itself. In our opinion, therefore, 
the decision in Man Industrial Corporation 
Ltd.’s case (AIR 1969 SC 1245) (supra) 
fully covers the facts of the present case. 

5. It was further argued by Mr. Dikshit 
learned counsel appearing for the State 
that it will appear from the terms of the 
contract that the price of the goods had 
to be paid in advance before delivery of 
the same to the customer which shows 
that the title to the shutters passed to the 
customer as soon as the shutters were 
packed and despatched to the site and the 
price paid and therefore the contract in 
the instant case could not be a work con- 
tract. It is not possible to accept his con- 
tention, because the advance payment of 
the entire price was a term meant for the 
convenience of the parties as the contrac- 
tor did not want to take any risk for de- 
layed payment of goods, but the contract 
would be completed only after the shut- 
ters were finally assembled at the site and 
fixed according to the specifications which 
was essentially the responsibility of the 
contractor. In Richardson and Cruddas 
Ltd. v. State of Madras, (1965) 16 STC 827 
(Mad) there was a similar recital in the 
contract for full price to be paid in ad- 
vance and still the Madras High Court 
held that the contract was a work con- 
tract. The decision of the Madras High 
Court was approved by this Court in Man 
Industrial Corporation Ltd.’s case (AIR 
1969 SC 1245) and. affirmed by this Court 
in State of Madras v. Richardson and 
Cruddas Ltd., (1968) 21 STC 245 (SC). For 
these reasons the contention put forward 
by Mr. Dikshit on this score is overruled. 


6. In a later case of this Court in State 
of Rajasthan v. Nanu Ram, (1970) 26 STC 
268 (SC) tenders were invited by the Chief 
Engineer from the contractors for supply~ 
ing and fixing of wooden door and win- 
dows, sashes together with frames and 
painting them in the police lines building 
and for supplying and fixing the wooden 
chowkhats and this was held to be a work 
contract. The decision in Man Industrial 
Corporation Ltd.’s case (AIR 1969 SC 1245) 
(supra) was followed by this court in that 
case. Again in Commr. of Sales Tax, 
H. P. v. Purshottam Premji, (1970) 26 
STC 38 (SC) this Court indicated the es- 
sential difference between a contract for 
work and services and a contract for sale 
of goods and observed as follows: 
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“The primary difference between a con- 
tract for work or service and a contract 
for sale of goods, is that in the former 
there is in the person performing work 
or rendering service no property in the 
thing produced as a whole ... ... ... ... In 
the case of a contract for sale, the thing 
produced as a whole has individual exist- 
ence ag the sale property of the party 
who produced it, at some time before de- 
livery, and the property therein passes 
only under the contract relating thereto 
to the other party for price.” 


7. The High Court placed great re- 
liance on the decision in M/s. T. V. 
Sundram Iyengar & Sons v. State of 
Madras, 35 STC 24: (1975) 2 SCR 372: 
(AIR 1974 SC 2308). In that case what 
had happened was that the contractor 
built bus bodies and fitted the same to 
the chassis provided by the customers and 
charged the price for building the body 
and fitting the same to the chassis. It 
was held by this Court that the contract 
was completed only when the complete 
bus with the body fitted to the chassis 
was delivered to the customer and, there- 
fore, the supply of body being one single 
unit constituted a sale of goods. That 
case is clearly distinguishable from the 
facts and circumstances of the present 
case. In the first place, the supply of 
materials and completion of the contract 
was indisputably in respect of moveable 
property no immovable property was at 
all involved at any stage in the process 
of completion of the contract. The bus- 
body built by the contractor was move- 
able property manufactured by the con- 
tractor and had merely to be fitted to the 
chassis which also was moveable pro- 
perty. Secondly, the bodies constructed 
and fitted to the chassis were easily de- 
tachable, In the instant case, the shutters 
were fabricated and fixed to an immova- 
ble property so as to become a permanent 
fixture and they were also not detachable. 
The High Court failed to have noticed 
these important features which distin- 
guish the aforesaid decision from the facts 
of the present case. 

8. We are of the considered opinion 
that the present case is clearly covered. 
by the two decisions of this Court referred 
to in Man Industrial Corporation Ltd.’s 
case (AIR 1969 SC 1245) and Nanu Ram’s 
case (1970) 26 STC 268 (SC), (supra) and 
applying the same we hold that the con- 
tract in the present case was a work con- 
tract and the transaction was, therefore, 
not exigible to tax. The High Court was 
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in error in holding that the assessee was 
liable to pay tax on the sale proceeds of 
the contract. 

9. We, therefore, allow this appeal, set 
aside the order of the High Court and 
restore the order of the Revising Autho- 
rity and hold that the assessee was not 
liable to pay sales-tax. The appellant will 
be entitled to his costs throughout. 


Appeal allowed. 
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M. V. Kuriakose, Appellant v. The 
State of Kerala and others, Respon- 
dents. 

Writ Petition No. 90 of 1976, 
25-3-1977. 

(A) Industrial Disputes Act (1947), 
S. 18 (3) — Binding nature of award 
— Promotion of M and others in vio- 
lation of award — Promotion chal- 
lenged by writ petition — M not in- 
dividually party to writ proceedings 
but his Union was a party — Promo- 
tion quashed — Held that the order 
of High Court was binding on M 


D/- 


and he would be deemed to be re- 
presented by his Union on such a 
question. (Para 5) 


(B) Constitution of India, Article 32 
— Enforcement of fundamental right 
— Petition to enforce right under 
agreement or award is not maintain- 
able. 


The petitioners remedy when he 
claims a benefit under an agreement 
or an Award does not lie by means 
of a petition under Art. 32 of the 
Constitution. This article is reserved 
exclusively for the enforcement of a 
fundamental right, (Para 7) 

(C) Constitution of India, Art. 16 
— Rights under agreement or award 
cannot be identified with rights under 
Art. 16 (1). 

Under a settlement between the 
Kerala State . Transport Corporation 
and its employees a trade test was 
to be conducted’ for promotion, The 
petitioner alleged that subsequent to 
award there was an agreement modi- 
fying the award. The promotion of 
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petitioner and all others similarly 
situated was quashed by High Court. 

Held, that in any case, the rights 
of the petitioner under an agree- 
ment or an Award, if he had any 
such right, could not be identified 
with rights under Art, 16 (1) of the 
Constitution, The result of the 
quashing of the promotion order re- 
lating to a whole category of emplo- 
yees in the position of the petitioner 
was that all similarly situated shar- 
ed the same fate. All of them had 
to pass the Trade Test to become en- 
titled to promotion, In this respect 
they were treated alike. It could not 
be shown what opportunity was de- 
nied to the petitioner which was 
given to anybody else in the same 
category or with the same qualifica- 
tions as the petitioner had. All those 
in the petitioner’s category and with 
his qualifications had been placed on 
an equal footing. Hence, whatever 
else might have been contravened, it 
was certainly not a fundamental 
right under Art. 16 (1) of the Consti- 
tution which could be held to have 


been violated. (Para 6) 
Mr. M. K. Ramamurthi, Sr. Ad- 


vocate, (Mr. J. Ramamurthi, Advocate 
with him), for Appellant; Mr. T, 5. 
Krishnamoorthy Iyer, Sr. Advocate, 
(Mr. N. Sudhakaran, Advocate with 
him), for Respondent No, 2. 


Judgment of the Court was 
delivered by 
BEG, C. J.:—- The petitioner al- 


leges infringement of his rights under 
Arts, 16 (1) and 31 (1) of the Consti- 
tution, He joined the service of the 
erstwhile Transport Department of 
the State of Kerala as a Cleaner in 
the Mechanical Wing in 1949. He 
was promoted to the post of Helper 
and then Assistant Mechanic, and, 
finally, to that of a Mechanic. On 
15th March, 1965, the Kerala State 
Transport Corporation was set up 
under S. 3 of the Road Transport 
Corporations Act, 1950 (hereinafter 
referred to as “the Act”) so that he 
became a servant of the Corporation. 
He alleges that, as the Kerala State 
is administering the Corporation and 
appoints its Chairman and Members 
under S. 5 of the Act, he is entitled 
to the protection given by the State 
to its servants, According to him, 
the Corporation is really an arm or 
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an agent of the State. We need not, 
however, consider the correctness of 
this proposition as the petitioner has 
not, in our opinion, succeeded in 
showing how any of his rights under 
Art, 16 (1) of the Constitution, and, 
even less, how any right of his 
under Art. 31 of the Constitution 
could have been infringed, assuming 

that he is a servant of the State. | 


2. It appears that on 10th July, 
1968, there was a settlement in a 
dispute between the Corporation and 
its employees, Under this settlement, 
a trade test was to be conducted 
after inviting applications from lower 
grades of what are known as the 
“mechanical line”, that is to say, 
Assistant Electricians, Assistant Tyre 
Inspectors, Stitchers, Solutioners ete. 
for filling up posts in the higher 
grades, It was mentioned there that 
“srade promotions” will take place 
up to the post of Assistant Charge- 
man, presumably without a “trade 
test” but, even under this settlement, 
appointment to the post of charge- 
man could only take place on the 
basis of results in a “Trade Test” 
subject to seniority. Indeed, it was 
stated there that Assistant Charge- 
man of more than three years ser- 
vice will be entitled to take part in 
the trade test. The “Trade Test” was 
apparently a test of competence in - 
technical knowledge for the work to 
to be done in the mechanical line. 


3. According to the petitioner, the 
settlement was operative until an in- 
dustrial dispute arose. That dispute 
was referred to arbitration under 
S. 10A of the Industrial Disputes Act 


(14 of 1947) on 6th April 1971. The 
subject-matter of the dispute was 
widely stated so as to embrace “all 


questions relating to” wage structure, 


the ratio between the higher and 
lower grades, the nature of duties 
and responsibilities attached to each 


category, and methods to be adopted 
for increasing productivity so as to 
contribute to the maximum effici- 
ency and economic advantages from 
the working of the Corporation. 
Among the matters decided in the 
Award given was that categorywise 
seniority, together with Trade Test, 
should determine the promotions to 
higher grades. The Award dated 31st 
December 1972 was duly notified, It 
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is true that conditions of service 
were not specifically mentioned among 
subjects referred to arbitration, But; 
promotions based on passing appro- 
priate tests could certainly affect 
productivity, Moreover, nobody took 
steps to assail the Award on any 
ground whatsoever. 


4. The petitioner alleges that the 
Corporation and the Workmen sub- 
sequently agreed to promotions in 
the mechanical wing on the basis of 
seniority alone as had been done in 
the past under the settlement. To 
prove such an agreement, the follow- 
ing passage was relied upon from 
“the minutes of discussion” held in 
the presence of the Minister (Trans- 
port and Electricity) on 20th Novem- 
ber, 1973, with the representatives 
of the Unions of the Mechanical 
Wing: “It has, therefore, been decid- 
ed that all existing vacancies upto 
Assistant Chargemen in the Mechani- 
cal Wing will be filled up as was 
being done in the past, The Minister, 


however, pointed out that compre- 
hensive schemes of test, with due 
importance on the practical side, 


will be introduced for all categories 
of employees soon, The Minister pro- 
mised that the stages at which tests 
are to be introduced for the various 
categories of staff will be discussed 


with the Unions conveniently.” This 
document, signed by the General 
Manager of the Corporation, contains 


only minutes of a discussion between 
the Minister for Transport and Elec- 
tricity and the representatives of the 
Unions. It is difficult to see how it 
could modify the terms of the Award 
duly made which had become bind- 
ing and enforceable under S., 17A of 
the Industrial Disputes Act, The 
Minutes relied upon as proof of -an 
agreement did not even constitute 
an agreement or settlement which has 
to be signed by parties to the dis- 
pute under S, 19 (1) of the Industrial 
Disputes Act. 


5. The petitioner relies upon his 
promotion to the post of “Leading 
Hand” by the Corporation on 30th 
November, 1973, under the above-men- 
tioned alleged agreement, But, on 
4th December 1975 the High Court 
had set aside the promotion of the 
petitioner and all others similarly 
circumstanced upon a writ petition 
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‘Court had misunderstood the 
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filed by an Association of Technical 
Certificate Holders of the Corporation 
and one Krishna Kutty, a mechanic 
of the Corporation, It appears that, 
among the opposite parties was the 
Kerala State Transport Mechanical 
Workers Union represented by its 
General Secretary. S. 18 (3) of the 
Industrial Disputes Act makes it 
clear that an Award of a Labour 
Court or Tribunal is binding on all 
parties to the industrial dispute, It 
is true that the petitioner was not 
individually a party to the proceed- 
ings in the High Court which result- 
ed in the quashing of the order of 
promotion of the petitioner together 
with others on the ground that the 


Award had been violated by such 
promotions, Nevertheless, the peti- 
tioner would be deemed to be duly 


represented by his Union on such a 
question. He did not take any steps 
to assail or to get the judgment and 
order of the High Court set aside. 
The grounds upon which the peti- 
tioner attacks the enforcement of 
what was treated as an Award 
against him, so that he was re- 
verted, are: firstly, that the so- 
called Award did not relate to mat- 
ters covered by the previous settle- 
ment and subsequent agreement, but 
contained some observations which 
had been misinterpreted by the High 
Court: secondly that the High 
Award 
inasmuch as it did not contain any 
direction that a “Trade Test” should 
be imposed upon those who belonged 
to the petitioner’s category before 
their promotion; and, thirdly, that he 
was not a party to the proceedings 
in the High Court which resulted in 
the quashing of the document by 
which he was promoted so that the 
High Court’s order is not binding 
upon him. 

6. We are not able to agree with 
the interpretation put forward on 
behalf of the petitioner upon the 
Award. The High Court’s order 
shows that not even a counter-affi-~ 
davit was filed by an Opposite Party 
and no defence was offered by the 
Union which represented the peti- 
tioner. In any case, the rights of the 
petitioner under an agreement or an 
Award, if he had any such right, 
could not be identified with rights 
under Art. 16 (1) of the Constitution. 
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The result of the quashing of the 
promotion order relating to a whole 
category of employees in the posi- 
tion of the petitioner was that all 
similarly situated shared the same 
fate, All of them had to pass the 
Trade Test to become entitled to 
promotion. In this respect they were 
treated alike. It could not be shown 
what opportunity was denied to the 
petitioner which was given to any- 
body else in the same category or 
with the same qualifications as the 
petitioner had. It was immaterial 
that somebody else, in another cate- 
gory altogether, was not required to 
pass the trade test which was essen- 
tial, on the view taken by the High 
Court, before those in the peti- 
tioner’s category could claim promo- 
tion. All those in the  petitioner’s 
category and with his qualifications 
had been placed on an equal foot- 
ing. Hence, whatever else might 
have been contravened, it was cer- 
tainly not a fundamental right under 
Art. 16 (1) of the Constitution which 
could be held to have been violated. 
And, no attempt was even made to 
show how a right of the petitioner 
under Art, 31 (1) of the Constitution 
was affected. 


7. The petitioner’s remedy when 
he claims a benefit under an agree- 
ment or an Award does not lie by 
means of a petition under Art. 32 of 
the Constitution, This article is re- 
served exclusively for the enforce- 
ment of a fundamental right. As the 
petitioner has been ‘unable to dis- 
close how a fundamental right has 
been violated, this petition must be 
and is hereby dismissed. We make no 
order as to costs. 








Petition dismissed. 
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A. LR, 
Constitution of India, Art, 311 — 
Domestic enquiry — Rules of evi- 


dence under Evidence Act — Appli- 
cability — Extent of, (Evidence Act 
(1872), S. 3). 


In a domestice enquiry the strict and 
sophisticated rules of evidence under 
the Evidence Act may not apply. All 
materials which are logically proba- 
tive for a prudent mind are permis- 
sible. _There is no allergy to hear- 
say evidence provided it has reason- 
able nexus and credibility. The de- 
partmental authorities and admin- 
istrative tribunals must be careful 
in evaluating such material and 
should not glibly swallow what is 
strictly speaking not relevant under 
the Evidence Act, (Para 4) 


The sufficiency of evidence in 
proof of the finding by a domestic 
tribunal is beyond scrutiny, Absence 
of any evidence in support of a 
finding is certainly available for the 
court to look into because it amounts 
to an error of law apparent on the 
record, (Para 4) 


‘Where a bus conductor of a State 
Transport undertaking was charge- 
sheeted for not collecting fares from 
certain passengers and on his guilt 
being established there was simple 
termination of his services because of 
his long services and young age, it 
could not be said that merely be- 
cause statements of passengers were 
not recorded by the Inspector of the 
flying squad, the order that follow- 
ed was invalid, The evidence of the 


Inspector was some evidence which 
had relevance to the charge against 
the bus conductor: order of simple 


termination of services was valid. 
(Paras 5, 6) 
Judgment of the Court was 
delivered by 
V. R. KRISHNA IVER, J.:— Shree 
Pal Singh has vigorously advocated 
the case of the respondent and we 
have listened to him patiently so 
that his studious preparation may 
not go unheeded. Even so, we are 
inclined to allow the appeal in the 
circumstances of the case. We may 
make it clear, rightatthe beginning, 
that the law that is applicable is 
not in dispute but the facts and cir- 
cumstances of cases may differ when 
the application of law is called for. 
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2. In the present case, we may 
set out briefly the necessary facts. 
The Haryana Roadways. is a State 
transport undertaking and the res- 
pondent before us is a member of 
. the running staff, a conductor, whose 
job is to collect fares from passen- 
gers and issue tickets to them. Pro- 
bably because conductors were col- 
lecting fares but not issuing tickets 
a system of flying squads was in ope- 
ration in the Haryana State for the 
purpose of checking the proper col- 
lection of fares by conductors. The 
respondent before us, while on duty 
on bus (HRA-1262) on its trip from 
Palwal to Khodulpat, was the con- 
ductor whose vehicle was overtaken 
bv the flying squad. The squad stop- 
ped the bus and its inspector dis- 
covered that four passengers had 
alighted at Kamini Khade without 
tickets and that 11 passengers travel- 
ling in the bus also did not have 
tickets although they claimed to have 
paid the fares. A report followed, a 
charge-sheet ensued, a domestic in- 
quiry was held, guilt established and 
simple termination of services effect- 
ed. The respondent hastened to the 
civil court for a declaration that the 
order of termination in the discipli- 
nary enquiry was a nullity and he 
must therefore be given a declara- 
tion of continuance in service. The 
trial Court, on the evidence, was 
taken in by this plea and the appel- 
late court also affirmed it, The High 
Court dismissed the second appeal 
in limine. The State has come by 
special leave with this appeal. 


3. The principal ground on which 
the courts below have declared the 
termination bad is that none of the 
11 passengers have been examined at 
the domestic enquiry. Secondly, it has 
been mentioned that there is a de- 
partmental instruction that checking 
inspectors should record the state- 
ments of passengers, which was not 
done in this case. The explanation of 
the State, as borne out by the re- 
cord, is that the inspector of the fly- 
ing squad who had said that they 
had paid the fares but they declined 
to give such written statements. The 
third ground which weighed with the 
court was, perhaps, that the co- 
conductor in the bus had supported 
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with this evidence, the guiltlessness 
of the respondent. 

4. It is well settled that in a 


domestic enquiry the strict and sophi- 
sticated rules of evidence under the 
Indian Evidence Act may ‘not apply. 
All materials which are logically pro- 


bative for a prudent mind are per- 
missible, There is no allergy to 
hearsay evidence provided it has 


reasonable nexus and credibility. It 
is true that departmental authorities 
and administrative tribunals must be 
careful in evaluating such material 
and should not glibly swallow what 
is strictly speaking not relevant under 
the Indian Evidence Act. For this 
proposition it is not necessary to cite 
decisions nor text books, although we 
have been taken through case law 
and other authorities by counsel on 
both sides. The essence of a judicial 
approach is objectivity, exclusion of 
extraneous materials or considera- 
tions and observance of rules of na- 
tural justice. Of course, fairplay is 
the basis and if perversity or arbitra- 
riness, bias or surrender of indepen- 
dence of judgment vitiate the conclu- 
sions reached, such finding, even 
though of a domestic tribunal, cannot 
be held good. However, the courts 
below misdirected themselves, per- 
haps, in insisting that passengers 
who had come in and gone out 
should be chased and brought before 
the tribunal before a- valid finding 
could be recorded, The ‘residuum’ 
rule to which counsel for the res- 
pondent referred, based upon certain 
pessages from American Jurispru- 
dence does not go to that extent nor 
does the passage from Halbsbury in- 
sist on such rigid requirement. The 
simple point is, was there some evi- 
dence or was there no evidence — not 
in the sense of the technical rules 
governing regular court proceedings 
but in a fair commonsense way as 
men of understanding and worldly 
wisdom will accept. Viewed in this 
way, sufficiency of evidence in proof 
of the finding by a domestic tribunal 
is beyond scrutiny, Absence of any 
evidence in support of a finding is 
certainly available for the court to 
look into because it amounts to an 
error of law apparent on the record. 
We find, in this case, that the evi- 
dence of Chamanlal, Inspector of the 
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flying squad, is some evidence which 
has relevance to the charge levelled 
against the respondent. Therefore 
we are unable to hold that the order 
is invalid on that ground, 

5. Reliance was placed, as 
stated, on the non-compliance with 
the departmental instruction that 
statements of passengers should be 
recorded by inspectors. These are 
instructions of prudence, not rules 
that bind or vitiate in the violation. 
In this case, the Inspector tried to 
get the statements but the passen- 
gers declined, the psychology of the 
latter in such circumstances being 
understandable, although may not be 
approved, We cannot hold that mere- 
ly because statements of passengers 
were not recorded the order that 
followed was invalid. Likewise, the 
re-evaluation of the evidence on the 
strength of co-conductor’s testimony 
is a matter not for the court but for 
the administrative tribunal, In conelu- 
sion, we do not think the courts be- 
low were right in over-turning the 
finding of the domestic tribunal, 


6. No actual punishment în the 
sense of dismissal or removal was 
inflicted and counsel for the State 


earlier 


read out the order finally passed, The- 


order merely states that the services 
were terminated and the State’s 
Counsel agrees that there was no 
dismissal or removal or punitive 
punishment as seen from the order. 
All that we guess is, taking the 
words used in the order, the autho- 
rities probably had regard to the 
overall circumstances including the 
long years of service (10 years) and 
the comparatively young age of the 
delinquent at the time of termination 
of service (26) and relented in the 
matter of final termination by simply 
telling him off from service without 
inflicting any of the punishmerts. 
This lies within the power of the 
employer and it is not for us to say 
[that the State should have punished 
‘him in a particular manner. There- 
fore, while confirming the order 
passed by the State and setting aside 
the decree of the courts below we 
hold that the consequences of a 
simple termination must follow. We, 
therefore, direct, while allowing the 
appeal, that the State shall pay the 
respondent all that is due to him 


’ 
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. being granted — 


ALR. 


under the industrial law as an em-~ 
ployee when his services are termi- 
nated without penal consequences — 
apart from the salary for the period 
he has worked after the recent rein- 
statement. Counsel for the appel- 
lants has agreed that this direction 
will be carried out as the State is 
bound to. With these observations, 
we allow the appeal but the parties 
will bear their costs. throughout, 


Appeal allowed. 





AIR 1977 SUPREME COURT 1514 

(From: AIR 1976 All 150 (FB)) 

V. R. KRISHNA IVER, R. S. 

SARKARIA AND JASWANT i 
SINGH, JJ. i 

Smt. Baikunthi Devi and others, 
Appellants v. Mahendra Nath and 
another, Respondents. 

Civil Appeal No, 743 of 1976, D/= 
18-3-1977. 

Specifice Relief Act (1963), Ss. 20 
and 12 (2) — Contract of sale of 
agricultural land by the owner pend- 
ing consolidation proceeding — Suit 
for specific performance filed after 
consolidation proceedings were closed 
— Held, since substantially the same 
land less a tiny bit of Ac. 0-06 was 
allotted to the owner in the new 
chak there was no bar to a decree 
(U. P. Consolida- 


tion of Holdings Act (5 of 1954), 
s. 30). (Para 5) 
Judgment of the Court was 


delivered by 
KRISHNA IVER, J.:— This is a 


short appeal raising a single point 
and challenges a decree for specific 
performance passed by the trial 


Court, reversed in appeal but restor- 
ed by a Full Bench of the Allahabad 
High Court.* - 

2. In Uttar Pradesh agricultural 
lands are subjected to consolidation 
proceedings under the relevant sta- 
tute. During the pendency of the 
consolidation proceedings in a district, 
there is a provision in the statute 
that there should not be transfers, 
gifts and sales so that complications 


*Reported in AIR 1976 All 150 (FB) 
CU/DU/B135/77/GDR - 
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and cenfusions in the course of con- 
solidation proceedings may be ob- 
viated, There is nothing at all in the 
Act which inhibits contracts for sale 
being entered into by owners of pro~- 
perty. 


3. In the present case, the facts 
are brief and the law is clear. One 
Jeewa Ram, who had a half share 
in a tract of land Ac, 6-00 in ex- 


tent with a small house thereon, had 
entered into an agreement to sell 
his share for a consideration of 
Rs. 3,000/- to respondent No. i, This 
agreement D/- 16-6-1960 was sought 
to be enforced by a suit for specific 
performance although by that time 
. Jeewan Ram had passed away and 
his daughter, the present appellant 
Nc. 1 became his legal representa- 
tive. The demand for specific per- 
formance was made by the plaintiff- 
1st respondent who, incidentally, hap- 
pens to be the nephew of the late 
Jeewa Ram, The suit itself was fil- 
ed after the consolidation proceed- 
ings had come to a close, It so hap- 
pened that as a result of the conso- 
lidation proceedings precisely the 
game land which was the subject- 
matter of the agreement to sell, less 
a tiny bit of Ac. 0-06, was included 
in the chak allotted to Jeewa Ram 
and the ist respondent. 


4. The High Court took the view 
that since substantially the same land 
as was the subject-matter of the 
%reement to sell (plus some other 
piot with which we are not concern- 
ed) has been allotted in the consoli- 
dation proceedings to Jeewa Ram 
there was no difficulty at all in en- 
forcing specifically the agreement 
which was the basis of the suit, Nor 
do we see any valid objection to the 
view on the law and the facts taken 
by the High Court. 

% The only contention urged be- 
fore us by Shri B. R. L, Iyengar, ap- 
pearing for the appellants, is that on 
account of the consolidaticn proceed- 
ings even though the same lands may 
have been allotted in the new chak 
there was nevertheless a loss of 
identity, the emergency of a new cha- 
racter, the incarnation of a new en- 
‘tity as it were, On account of this 
consequence, he urged that specific 
‘performance could not be granted as 





a discretionary relief, Were are un- 
able to perceive any force in this 
submission, Actually, a tiny bit of 
Ac. 0-06 of land was also due to 
the first respondent which he gave 
up. Section 12 (2) of the Specific 
Relief Act covers such a situation. 
The result is that the first raspon- 
dent is entitled to enforce specifically 
the contract in his favour, The con- 
solidation proceedings having con- 
cluded there is no bar ta a decree 
being granted in his favour. In this 
view, there is no merit in this ap- 
peal. 

6. Even so, having regard to the 
close relationship between the par- 
ties and the length and expense of 
the litigation, we suggested to coun- 
sel on both sides that the ist res- 
pondent may as well pay ex gratia 
a sum of Rs, 2,000/- over and above 
the consideration of Rs. 3,000/-. Even 
independently of this, there is no 
material before us to hold that there 
is any prejudice sustained by appel- 
lant No, 2 onwards who are minors. 
We are also satisfied, prima facie, 
that the agreement which covers a 
half share of Jeewa Ram is to the 
benefit of the minors, It is a fortiori 
a case of benefit to the minors when 
as a result of this litigation, although 
on Court’s suggestion, an additional 
sum of Rs, 2,000/- is being paid to 
the appellants. Eoth sides accept 
the decree with the modification that 
an extra sum of Rs. 2,000/- will be 
paid within six months from to-day. 
Counsel for the appellants agrees 
that the decree, with the present 
modification, is in the interests of the 
minors ang further that Suit No. 7 
of 1976 in the Court of the Munsif, 
Shikohabad filed by some of the ap- 
pellants to set aside the agreement 
will be withdrawn. Such a step of 
withdrawal of that litigation will it- 
self he in the interests of the minors 
so that wasteful expenditure on a 
suit with little or no chance ean be 
saved, 


7. Counsel for the appellants 
undertakes that possession will be 
made over to the first respondent 
within six months from to-day or 
within one week of the payment of 
the entire Rs. 2,000/- whichever date 
falls earlier. The appellants have 
necessarily to execute a conveyance 
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deed pursuance to the agreement to 
sell and on the terms stipulated 
therein. 

8. The appeal is dismissed subject 
to the above conditions and modifica- 
tions but the parties will bear their 
costs throughout. 

Appeal dismissed. 


os 








AIR 1977 SUPREME COURT 1516 
(From: Gujarat)* 

Y. V. CHANDRACHUD, P. K. 
GOSWAMI AND P. N. SHINGHAL, 
JJ. 

(1) Civif Appeal No. 1182 of 1972: 
Shri Rangaswami, The ‘Textile 
Commissioner and others, Appellants 
v. The Sagar Textile Mills (P) Lid. 

ana another, Respondents. 


AND 
(2) Civil Appeals Nos. 1545-1546 of 
1972: 
The Textile Commissioner of the 
Government of India ete., Appellants 
v. Shri Jagdish Process Pvt, Ltd. and 
another ete., Respondents. 


Civil Appeals Nos. 1182 and 1545- 
1546 of 1972, D/- 27-1-1977. 


(A) Cotton Textiles (Control) Order 
(1948), Cl, 20 — Direction to manvu- 
facturer under — Specification of 
period for which it wili remain in 
operation is obligatory. 


If the Textile Commissioner under 
Cl. 20 of Cotton Textiles (Control) 
Order decides to issue appropriate 
directions to any manufacturer or 
class of manufacturers, it is obliga- 
tory upon him to specify therein the 
period for which the directions will 
remain in operation, Directions of the 
kind envisaged by Cl, 20 are influ- 
enced and justified by exigencies 
which render it imperative that the 
directions be reviewed from time to 
time. That becomes feasibie only if 
the directions are limited expressly 
to a determinate period of time at 
the end of which a fresh review of 
facts and circumstances becomes ob- 

ligatory. Besides, the manufacturers 


iment 


*(S. C. A. Nos. 1846 of 1969 and 972 





and 1527 of 1970, D/- 4-8-1971 
(Guj.)), 
CU/DU/B26/77/SSG 


Textile Commr. v. Sagar Textile Mills 


A.L R. 


raust know, in order that they may 
organize their business in their own 
interest as well as in the interest of 


the community at large, as to how 
long any particular embargo is go- 
ing to be operative. (Paras 2, 3) 


(B) Interpretation of Statutes —~ 
Meaning of words -~ Word “may”, 
when construed as “must” or “shall”, 


The word “may” is capable of 
meaning “must” or “shall” in the 
light of the context and where a dis- 
cretion is conferred upon a public 
authority coupled with an obligation, 
the word “may” which denotes dis- 
cretion should be construed to mean 
2 command. (Para 2) 


Cases Referred: Chronological Paras 
AIR 1963 SC 1618: (1964) 2 SCR 197 
2 


Mr. V. P. Raman, Addl, Sol. Gen., 
(M/s. S. N. Prasad and Girish Chan- 
dra, Advocates with him), for Appel- 
lant in C. A, Nos. 1182 of 1972 and 
1545-46 of 1972; Mr. V. M. Tarkunde, 
Sr. Advocate, (Mr. V. N. Ganpule, 
Miss M, Tarkunde and P. C. Kapoor, 
Advocates with him), for Respon- 
dents in C. A. No, 1182 of 1972; M/s. 
Y. N. Ganpule, A. K. Srivastava and 


Vineet Kumar, Advocates, for Res- 
pondent No, 1 in C. As, Nos. 1545- 
46 of 1972. 

Judgment of the Court was 
delivered by 

Y. V. CHANDRACHUD, J.:— 


Under the power conferred by S. 3 of 
the Essential Supplies (Temporary 
Powers) Act, 1946, the Central Gov- 
ernment issued an Order called “The 
Cotton Textiles ` (Control) Order, 
1948.” Clause 20 of that Order, as 
amended, reads thus:-— 


"20 (1) The Textile Commissioner 
may from time to time issue direc- 
tions in writing to any manufacturer 
or class of manufacturers or the 
manufacturers generally regarding 
the classes or specifications of cloth 
or yarn, and the maximum oer the 
minimum quantities thereof, which 
they shall or shall not produce during 
such periods as may be specified in 
the directions, and they shall comply 
with such directions, 


20 (2) In the exercise of the powers 
conferred upon him by sub-clause (1) 
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the Textile Commissioner -shall have 
regard to the capacity of the produ- 
cer to produce cloth and yarn of 
different descriptions or specifications 
eee to the needs of the general pub- 
ic? 


The question for our determination 
in these appeals is whether, if the 
Textile Commissioner decides to 
issue appropriate directions to any 
manufacturer or class of manufac- 
turers, it is obligatory upon him to 
specify therein the period for which 
the directions will remain in opera- 
tion. 


2. As held by this Court in State 
of Uttar Pradesh v. Jogendra Singh, 
(1964) 2 SCR 197 at p. 202: (AIR 
1963 SC 1618 at p. 1620) it is well 
settled that the word “may” is cap- 
able of meaning “must” or “shall” 
in the light of the context and that 
where a discretion is conferred upon 
a public authority coupled with an 
obligation, the word “may” which de- 
notes discretion should be construed 
to mean a command, Considering the 
purpose of the relevant empowerment 
and its impact on those who are 
likely to be affected by the exercise 
„of the power, we are clear that the 
power conferred on the Textile Com- 
missioner to issue directions is coupl- 
ed with the duty to specify the par- 
ticular period for which the direc- 
tions shall be operative. 
of the kind envisaged by Cl, 20 are 
influenced and justified by exigen- 
cies which render it imperative that 
the directions be reviewed from time 
to time. That becomes feasible only 
if the directions are limited express- 
ly to a determinate period of time 
at the end of which a fresh review of 
facts and circumstances becomes ob- 
ligatory. There is a fear that a direc- 
tion not limited in point of time may 
continue to operate even after it has 
outlived its utility for the reason 
merely that the need to review it is 





not clearly perceived, Besides, the 
manufacturers must know, in order 
that they may organize their busi- 


ness in their own interest as well as 
in the interest of the community at 
large, as to how long any particular 
embargo is going to be operative. 


| 3. Accordingly, we affirm the 
judgment of the High Court though 


' Ranchhoddas v. Devaji 


Directions - 
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on the ground only that the. im- 
pugned Notification in so far as it 
prohibits the printing of any border 
or heading on sarees ete. for an in- 
definite period is ultra vires Cl. 20 
of the Cotton ‘Textiles (Control) 
Order, 1948, since the aforesaid clause 
easts an obligation or a duty upon 
the Textile Commissioner to specify 
the period during which the prohibi-| 
tion shall remain in force. We ex- 
press no opinion on the other points, 
including Point No, 6 urged before 
the High Court for its consideration. 


4. The Appeals are accordingly 
dismissed. The appellants will pay 
one set of costs of these appeals to © 
the respondents. 

Appeals dismissed. 





AIR 1977 SUPREME COURT 1517 
_ (From: Bombay} 

A, N. RAY, C. J, M. H. BEG 
AND JASWANT SINGH, JJ. 
Ranchhoddas Chhaganlal, Appel- 
lant v. Devaji Supdu Dorik and 

others, Respondents. 

Civil Appeal No, 945 of 1972, D/- 
17-1-1977. 

(A) Contract Act (1872), Ss. 39, 55 
— Suit by A against B for specific 
performance of contract — Property 
agreed to be sold only for a sum of 
Rs. 17,000/- — B from time to time 
paving Rs. 12,000/- — B was also in 
possession of property — A calling 
upon B to pay full amount of vur- 
chase price — Failure of B to do so 
— A’s suit for possession and in al- 
ternative for the balance amount of 
purchase price and interest there- 
on — Held that it could not be szid 
that by reason of Ss. 39 and 55, A was 
not competent to maintain the suit. 

(Para 7) 


(B) Constitution of India, Art. 133 
— Appeal by certificate from judg- 
ment of High Court — Respondent 
challenging certificate on ground of 
valuation being not over Rs. 20,000/- 
—- Respondent not taking this point 
before High Court — Held that res- 


*(First Appeal No. 420 of 1963, D/- 
15-10-1969—(Bom.}). 


CU/DU/B25/77/SSG 
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pendent could not be allowed to 
challenge the certificate. AIR 1973 
SC 1252, Followed. (Para 8) 


(C) Constitution of India, Art. 133 
— Appeal by certificate under — 
High Court in first appeal arising 
out of suit for specific performance 
of an agreement of sale, found that 
agreement was for Rs. 17,000/- — In 
appeal by vendor before Supreme 
Court, vendee not filing any cross ob- 
jection — Held, vendee could not 
challenge the said finding of High 
Court, (Para 9) 


(D) Transfer of Property Act 
(1882), S. 53-A — Acts of part per- 
formance under the section — Ope- 
ration of — Principle. F, A. No, 420 
of 1963, D/- 15-10-1969 (Bom), Re- 
versed, 


One of the limbs of part perform- 
ance is that the transferee has in 
the part performance of the contract 
taken possession of the property. The 
most important consideration is the 
contract. The true principle of the 
operation of the acts of part perform- 
ance seems to require that the acts 
in question must be referred to some 
contract and must be referred to the 
alleged one; that they prove the 
existence of some contract, and are 
consistent with the contract alleged. 
The doctrine of part performance is 
a defence. It is a sword and not 2a 
shield, It is a right to protect his 
possession against any challenge to 
it by the transferor contrary to the 
terms of the contract. (Para 10) 


Where A (vendor) filed suit against 
B for specific performance of con- 
tract of sale on ground that B (in 


possession of suit house) failed to 
pay to A within time the ba- 
lance of Rs. 5,000/- of the pur- 


chase price along with interest there- 
on and that there was no extension 
of time for performance of the con- 
tract, having failed to perform his 
part of contract within time B could 
not rely on the doctrine of part per- 
. formance, more so when no issue 
was raised on this point. F. A. No. 
429M of 1963, D/- 15-10-1969 (Bom), 
Reversed, (Paras 10, 12, 15) 


Cases Referred: Chronological Paras 


AIR 1973 SC 1252:(1973) 3 SCR 
158: 1973 Lab IC 920 8 


Ranchhoddas v. Devaji (Ray C. J.) 


A.LR. 


Mr, V. M. Tarkunde, Sr. Advocate, 
(Mr. P. H. Parekh and Miss Manju 
Jetley, Advocates with him), for Ap- 
pellant; Mr. Sharad Manohar, Advo- 
cate, and Mr. Suresh Sethi, Advo~ 
cate, for Respondents. 

Judgment of the 
delivered by 


A, N. RAY, C, J.:— This appeal is 
by certificate from the judgment 
dated 15 October 1969 of the Bombay 
le in First Appeal No. 420 
0 ; 


2. The trial Court by its judg- 
ment dated 24 June 1963 decreed the 
suit in favour of the appellant. The 
High Court reversed the judgment of 
the trial Court, 


3. The pre-eminent question in this 
appeal is whether the respondent has 
been ready and willing to perform 
the agreement entered into with the 
appellant. The case of the appellant 
is that there was an oral agreement 
for sale of property consisting of 


Court was 


agricultural land admeasuring 23 
acres approximately for a sum of 
Rs, 17,000/-. The respondent from 


time to time paid Rs. 12,000/- to the 
appellant. The respondent was also 
in possession of the property. The 
appellant called upon the respondent 
to pay the full amount of purchase 
price. The respondent failed to do 
so. The plaintiff, on respondent’s re- 
fusal to perform the agreement, fil- 
ed the suit. 


4, In the suit the reliefs claimed 
were possession of the property and 
in the alternative a decree for Rupees 
10,500/- consisting of the principal 
sum of Rs. 5,000/- as the balance 
amount of purchase price and inte- 
rest thereon amounting to Rupees 
5500/-. 

5. The principal defence was that 
fhe agreement for sale was only for 
Rs, 12,000/-, and that the respondent 
paid the amount in full. The respon- 
dent characterised the suit as ‘mean 
effort to recover illegally the addi- 
tional price of the ostensible Rupees 
5,600/-.’ The respondent also alleged 
that if the Court decided that the 
price of the property was agreed to 
be Rs, 17,000/-, then the respondent 
would ask the court to take into ac- 
count the sum of Rs. 12,000/- paid by 
him and also the sum of Rs, 1500/« 
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paid by him from time to time there- 
after. 


6. At the trial one of the issues 
was whether the appellant proved 
that the respondent entered into a 
‘Sauda’ on 24 January 1952 with the 
appellant’s father to purchase for 
Rs, 17,000/- the properties mention- 
ed in Schedule ‘A’ to the plaint, The 
other issues were whether the defen- 
dant-respondent proved that the 
properties were agreed to be pur- 
chased for Rs, 12,000/-. A corollary 
to the issue raised in the written 
statement was whether defendant 
| proved the circumstances in which it 
was made to appear that the ‘Sauda’ 
was for Rs. 17,000/-. In short the de- 


fendant alleged fraud against the 
appellant, The charge is that the 
appellant changed the figure to 


Rs. 17,000/-. The trial Court held in 
favour of the appellant and rejected 
the defence of the respondent. 

7. Counsel for the respondent con- 
tended that the suit of the appellant 
was not maintainable, It was said 
that the appellant was not compe- 
tent to maintain the suit by reason of 
provisions contained in Ss. 39 and 55 
of the Indian Contract Act. The gist 
of the contention is that the appel- 
lant could not put an end to the con- 
tract if there was failure on part of 
the respondent to perform the agree- 
ment. The submission is fallacious, The 
case of the appellant has always been 
that the respondent refused to per- 
form the agreement. The appellant 
all along asserted that the agreement 
was that the property was agreed to 
be sold only for a sum of Rupees 
17,000/-. The respondent refused to 
perform the agreement, The suit 
therefore was competent and valid. 

8. Another contention was raised 
by the respondent that the certificate 
was not competent because the value 
all along has not been over Rupees 
20,000/-, This Court has held in the 
decision in State of Assam v. Basanta 
Kumar Dass, reported in 1973 (8) 
SCR 158 at p, 168:(AIR 1973 SC 
1252 at p. 1257) that the objection to 
valuation cannot be allowed to be 
taken at this late stage. But the 
graver objection to the respondent 
not being allowed to challenge the 
certificate is that if the respondent 
had taken this point at the time 


(Ray C. J.) ([Prs. 5-10] S.C. 1519 


when the matter was heard: in the 
High Court the appellant could have) 
satisfied the High Court or the ap- 
pellant would have failed. This Court 
in any event, if a certificate hadi 
been granted on a challenge being 
made, would have been in possession; 
of facts and the judgment of the 
High Court on that question. That 
is the main reason why the respon- 
dent should not be allowed to chal- 
lenge the certificate at this stage. 
The respondent has also not raised 
such a plea in the statement of case. 


9. The remaining question is one 
of substance and is the real issue. It 
is whether the agreement has been 
performed. Counsel for the respon- 
dent submitted that it was open to 
the respondent to contend that the 
finding of the High Court that the 
agreement owas for Rs, 17,000/- 
should not be accepted, Counsel for 
the appellant rightly challenged the 
competency of such an objection. 
The respondent can certainly support 
the judgment on any ground which 
is open to him under the impugned 
judgment. The judgment is that the 





‘agreement was between the parties, 


and that the sale price was Rupees 
17,600/-. The respondent did not fle 
any cross objection on the finding 
in judgment on that point. It is 
therefore not open to the respondent 
to challenge that finding, 


19. The principal hurdle in the 
way of the respondent is that the 
respondent has never been ready and 
willing to perform the agreement, as 
alleged by the appellant. The respon- 
dent alleged that the consideration 
for purchase was Rs. 12,000/-. The 
respondent has never been ready and 
willing to perform the agreement 
alleged by the appellant, The res- 
pondent relied on the doctrine of 
part-performance, One of the limbs 
of part performance is that the trans- 
feree has in the part performance. 
of the contract taken possession of 
the property. The most important 
consideration here is the contract. 
The true principle of the operation 
of the acts of part performance 
seems to require that the acts in 
question must be referred to some 
contract and must be referred to the 
alleged one; that they prove the 


1520 S.C. Purushottam Das v, Addl. Dist, & S, J., Allahabad 


existence of some contract, and are 
consistent with the contract alleged. 
The doctrine of part performance is 
a defence. It is a sword and not a 
shield. It is a right to protect his 
possession against any challenge to 
it by the transferor contrary to the 
terms of the contract. The appellant 
is right in the contention that there 
was never any performance in part 
by the respondent of the contract 
between the parties. 

11. In Fry on Specific Perform- 
ence, Sixth Edition, at page 276 it 
is stated that “the acts of part per- 
formance must be such as not only 
to be referable to a contract such as 
that alleged. but to referable to no 
other title; and that the acts relied 
upon as part performance must be 
unequivocally and in their own na- 


ture referable to some such agree- 
ment as that. alleged.” 
12. The High Court found that 


the respondent performed in part the 
agreement alleged by the appellant. 
It has been said by the appellant 
that the High Court should have ap- 
preciated that S, 53-A requires a 
positive act of readiness and willing- 
mess on part of the transferee to 


perform the agreement. In the pre- 
sent case the respondent who was 
the transferee under the agreement 


did not perform his part of the con- 
tract from 1952 till 1963 that is after 
the judgment was pronounced by the 
trial Court, The High Court wrong- 
ly found that there was an exten- 
sion of the performance of contract 
bv one year, There was no issue 
raised on that point. It is well set- 
tled that there should be © specific 
issues on questions of fact. Parties 
did not go to trial on that question 
and there the High Court was in er- 
ror in holding that there was an ex- 
tension of time for performance of the 
contract, It is therefore erroneous 
to say as the High Court did that 
the respondent can take advantage 
ot the period between 1953-54. 


13. Some attempt was made by 
counsel for the respondent that 
there was an admission by the ap- 
pellant’s father that the purchase 
price was Rs. 12,000/-, This conten- 
tion cannot be accepted in view of 
the finding of the High Court that 
the purchase price was Rs. 17,000/-. 
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14. One of the questions in the 
High Court was there should be no 
award of interest on the sum of 
Rs, 5.000/- which had been paid. The 
High Court rightly allowed interest 
at the rate of 6 per cent per annum. 
We are told the amount of Rupees 
5,000/- has been deposited in the 
High Court. 


15. For the foregoing reasons we 


are satisfied that the decree passed 
by the trial Court was correct and 
the High Court was in error in re- 


versing the decree. The High Court 
should not have reversed the decree 
particularly when it was found that 
the respondent failed first in regard 
to the agreement alleged by the de- 
fendant and second in allowing the 
decree in favour of the respondent 
on the plea of part performance of 
a contract which was never pleaded 
by the defendant/respondent and was 
not a contract upon which there} | 
could be any performance in part. 


16. The appeal is therefore ac- 
cepted. The Judgment of the High 
Court is set aside, The judgment of 
the- trial Court is restored. Parties 
will pay and bear their own costs in 
this Court and the High Court. 


17. The respondent will be at li- 
bertv to withdraw Rs. 5,000/- de- 
posited in the High Court. 


Appeal allowed. 


AIR 1977 SUPREME COURT 1520 
(From: 1976 All LJ 358) 

P. N. BHAGWATI, V, R. KRISHNA 
IYER AND S. MURTAZA, 
FAZAL ALI, JJ. 
Purushottam Das, Appellant v. The 
Vill Additional Distt. & Sessions 
Judge, Allahabad and others, Respon- 

dents. 

Civil Appeal No. 525 of 1976, D/- 
20-9-1976. 

U P., Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act 
(13 of 1972), S. 21 Proviso (as intro- 
duced by the Amendment Act of 
1876) — Eviction of tenant — Order 





as to — Prescribed and Appellate 
authorities must take into account 
DU/DU/B326/77/CWM. 
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comparative hardship of landlord and 
tenant, 1976 All LJ 358, Reversed. 
{U P. Urban Buildings (Regulation of 


Letting, Rent and Eviction) Rules 
(1972), R. 16). 
The District Judge as well as the 


Prescribed Authority are bound to 
take into account the comparative 
hardship of the landlord and the 
tenant in the light of the various 
factors set out in Rule 16 while con- 
sidering whether or not an order of 
eviction should be passed. 1976 All 
LJ 358, Reversed, (Para 2) 


In view of the proviso to S., 21 it 
is now obligatory on the Prescribed 
Authority and the appellate autho- 
rity to take into account the compa- 
retive hardship of the landlord and 
the tenant and for that purpose to 
have regard to such factors as may 
be prescribed by the Rules in decid- 
ing whether or not to pass an order 
of eviction. Section 26-.(5) of the 
Amending Act also declares that, not- 
withstanding any judgment, decree or 
order of any court or authority, the 
provisions of Rule 16 of the Uttar 
Pradesh Urban Buildings (Regulation 
of Letting, Rent and Eviction) Rules, 
1972 shall be deemed to have been 
made under the provisions of the 
principal Act as amended by this 
Act, as if this Act were in force at 
all material times. (Para 2) 
Cases Referred: Chronological Paras 


AIR 1976 All 328:1976 All WC 50 


(FB) 1 

Judgment of the Court was de- 
livered by 

BHAGWATI, J.:— The appellant 


and respondents Nos. 4 to 10 are the 
tenants in respect of certain premi- 
ses situated in Allahabad. Respon- 
dent No. 3 who is the landlord, filed 
an application for eviction of the ap- 
pellant and Respondents Nos. 4 to 10 
from the premises in their occupation 
on grounds specified in Cls. (a) and 
(b) of S. 21, sub-s. (1) of the U.P. 
Urban Buildings (Regulation of Let- 
ting. Rent and Eviction) Act, 1972. 
The claim for eviction on the ground 
of bona fide requirement under Cl. (a) 
was also based on Expln. (iv) to Sec- 
tion 21 of the Act. The Prescribed 
Authority held that both the grounds 
were’ made out by Respondent No..3 
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‘scribed 


Purushottam Das v. Addl. Distt.& S. J., Allahabad [Prs. 1-2] S.C. 1521 


aud the case also fell within Expla- 
nation (iv) and it accordingly passed 
an order of eviction against the Ap- 
pellants and Respondents Nos. 4 to 10. 
The appeal preferred by the appel- 
lant against the order of eviction 
was dismissed by the learned District 
Judge, The Appellant thereupon 
fied a Writ Petition in the High 
Court of Allahabad under Art. 226 of 
the Constitution of India. Two ques- 
tions in the main were raised before 
the High Court: one was that the 
Expln, (iv) was inapplicable since 
the terms of that Explanation were 
not satisfied; and the other was that 
the comparative hardships of the 
landlord and the tenants was not 
taken into account by the learned 
District Judge as well as by the Pre- 
scribed Authority in passing the 
order of eviction, though they were 
required to do so by reason of R. 16 
of the Rules framed under the Act. 
The High Court held that Explin, IV 
was attracted in the present case and 
the bona. fide requirement of Res- 
pondent No. 3 must accordingly be 
held to be established. The High 
Court also held in the alternative 
that in any event the bona fide re- 
quirement of Respondent No. 3 was 
established on the evidence on re- 
cord, So far as the question of com- 
parative hardship of the landlord 
and the tenant was concerned, the 
High Court took the view, following 
its Full Bench Decision in Chandra 
Kumar Shah v. District Judge, 1976 
All WC 50: (AIR 1976 All 328) (FB) 
that R. 16 Cl. (1) was ultra vires and 
it was not necessary to consider the 
comparative hardship of the landlord 
ahd the tenant. The High Court in 
this view rejected the Writ Petition. 
Hence the present appeal by special 
leave obtained from this Court, 


2. The first question that 
raised before us by the learned 
Counsel appearing for the Appellant 
was that Expl, (iv) was wrongly held 
to be applicable by the learned Dis- 
trict Judge as well as by the Pre- 
Authority, He submitted 
that this Explanation was not at- 
tracted in the present case, He_ also 
contended that apart altogether from 
the question as to whether Expl. (iv) 
was on its terms applicable, this Ex- 


was 
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plenation did not fall for considera- 
tion, since it was repealed by S, 14 
(i) (c) (2) of the U. P. Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction) (Amendment) Act, 1976. 
This contention would have reguired 
some consideration but it was con- 
ceded on behalf of Respondent No. 3 
that in view of its omission by the 
Amending Act, Expl, (iv} was out of 
the way and it was not necessary to 
consider whether it had any applica- 
tion in the present case. But the 
question still remains whether the 
High Court was right in refusing to 
consider the comparative hardship of 
the landlord and the tenant under 
Rule 16 (1), That would have raised 
a question as to the correctness of 
the Full Bench Judgment in C. K. 
Shah’s case (supra) but we find that 
by the Amending Act. Section 21 has 
been amended with retrospective ef- 
fect by introduction of a proviso 
which is in the following terms: 


“Provided also that the prescrib- 
ed authority shall, except in cases 
provided for in the Explanation, 
take into account the likely hardship 
to the tenant from the grant of the 
application as against ' the likely 


hardship to the landlord from the 
refusal of the application and for 
that purpose shall have regard to 


such factors as may be prescribed”. 


In view of this proviso, it is now 
‘obligatory on the Prescribed Autho- 
irity and the appellate authority to 
take into account the comparative 
hardship of the landlord and the ten- 
‘ant and for that purpose to have re- 
‘gard to such factors as may be pre- 
scribed by the Rules in deciding 
whether or not to pass an order of 
eviction. Section 26 (5) of the 
Amending Act also declares that, not- 
withstanding any judgment, decree 
or order of any court or authority, 
the provisions of Rule 16 of the 
Uttar Pradesh Urban Buildings (Re- 
gulation of Letting, Rent and Evic- 
tion) Rules, 1972 shall be deemed to 
have been made under the provi- 
sions of the principal Act as amend- 
ed by this Act, as if this Act were 
in force at all material times. The 
Nearned District Judge as well as the 
Prescribed Authority were therefore 
‘bound to take into account the com- 
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parative hardship of the landlord and 
the tenant in the light of the various 
factors set out in Rule 16 while con- 
sidering whether or not an order of 
eviction should be passed. The High 
Court ought in the circumstances, to 
have examined the contention of the 
appellant that the comparative hard- 
ship of the landlord and the tenant 
in the light of the factors set out in 
Rvle 16 was not taken into account 
by the Prescribed Authority and the 
learned District Judge, It was con- 
tended on behalf of Respondent No. 3 
that, in fact, the learned District. 
Judge as well as the Prescribed 
Authority had considered the question 
of comparative hardship of the land- 
lord and the tenant and given a 
finding adverse to the Appellant and 
this finding being a finding of fact, 
the High Court had refused to inter- 
fere with it. But this contention 
does not appear to be correct if we 


look at the judgment of the High 
Court. It is clear that the High 
Court refused to disturb the finding 


of the learned District Judge in re- 
gard to this question because it felt 
that in view of the Full Bench Deci- 
sion in C. K. Shah’s case it was nob 
necessary to consider the question of 
comparative hardship. The judgment 
of the High Court will, therefore, 
have to be set aside and the case 
will have to be remanded to the 
High Court for the purpose of con- 
sidering the contention of the Ap- 
pellant in regard to comparative 
hardship in the light of the amended 
S. 21 read with R. 16. We accord- 
ingly allow the appeal, set aside the 
order passed by the High Court and 
remand the case to the High Court 
with a direction to dispose it of in 


accordance with the amended law. 
Since the case is an old one, the 
High Court will dispose it of as ex- 


peditiously as possible, There will be 
no. order as to costs. 


Appeal allowed. 
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AIR 1977 SUPREME COURT 1523 
(From: (1971) 81 ITR 353 (Cal) 


H. R. KHANNA AND V. R. 
KRISHNA IYER, JJ. 


C.I. T., West Bengal, III, Calcutta, 
Appellant v. Sri Jagannath Jew 
(through Shebaits), Respondent. 


Civil Appeals Nos, 1682-1683 of 
1971, D/- 17-12-1976. i 

Hindu Law — Religious and Chari- 
table Endowments — Dedication — 
Absolute or partial dedication — De- 
termination — Tests laid down — 
Clauses in will indicating general 
charitable bunch of disposition — 
Expenses on pooja forming but a 
small part compared to expenses on 
other items — Held, on construction 
of the will, that an absolute dedica- 
tion in favour of idol was created. 
(1971) 81 ITR 353 (Cal), Reversed. 
@.-T. Act (1922), S. 4 (3) (i)). 

Where a dedication is made in a 
will and if on a consideration of the 
totality of terms, on sifting the more 
essential from the less essential pur- 
poses, On sounding the depth of the 
donor’s wishes to find whether his 
family or his deity were the pri- 
mary beneficiaries and on taking note 
of the language used, if the vesting 
is in the idol, an absolute debutter 
can be spelt out. So considered, if 
the grant is to the heirs with a 
charge on the income for the per- 
formance of pujas, the opposite in- 
ference is inevitable. AIR 1921 PC 
20; (1859) 8 Moo Ind App 66 (PC), 
AIR 1969 SC 1089, AIR, 1933 PC 
145, AIR 1938 PC 118 and AIR 1961 
SC 728, Ref. (Para 27) 

A testator having enormous estates 
by a will dedicated certain of the 
properties to an idol coupled with 
several directions addressed to the 
shebaits, for application of the in- 
come for performance of stated pu- 
jas, execution of public charitable 
projects and payment of remuneration 
for sheba. There were also other 
clauses indicative of general charit- 
able bunch of dispositions to be car- 
ried out through the agency of 
trusteeships, like feeding the poor, 
maintenance of art gallery, -mena- 
gerie, aviary and gardens, There was 
also provision for the heirs, for the 
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‘tions of Jesus’ pragmatic 
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residence of the shebaitee’s families, 
the horse carriages and the like. The 
expenses indicated that a small 
amount was spent on pooja as com- 
pared to other expenses, On the ques- 
tion whether there was absolute de- 
dication in favour of deity so as to 
make it assessable to income tax; 
Held, on construction of the will, 
that the testator dedicated as de- 


butter his entire estate saddling 
the human agents or — shebaits 
with duty to apply the income for 
godly and near-godly uses and for 


reward of the shebaits and for their 
happy living. The magnitude of the 
expenditure on the items, secular 
and sacred, might vaguely affect the 
conclusion but could not conclusive- 


ly decide the issue. (1971) 81 ITR 
353 (Cal), Reversed. (Paras 18, 22 
and 24) 


Cases Referred: Chronological . Paras 
AIR 1969 SC 1089: 74 ITR 33 28 
AIR 1961 SC 728:41 ITR 367 30 


AIR 1959 SC 1002:1959 Supp (2) 
SCR 601 21 
AIR 1957 SC 797:1957 SCR 1122 19 
AIR 1938 PC 118:6 ITR 206 29 
AIR 1933 PC 145:1 ITR 135 29 
AIR 1932 Cal 791:37 Cal WN 29 
(FB) 19 
AIR 1926 Cal 1083: 30 Cal WN $930 
19 

AIR 1921 PC 20:48 Ind App 143 
21, 27 

AIR 1917 PC 177:44 Ind App 187 
19, 21 


AIR 1915 Cal 789:21 Cal LJ 42 17 
(1878) 6 Ind App 182:ILR 5 Cal 43 

(PC) 25 
(1859) 8 Moo Ind App 66 (PC) 25, 


Mr. G. C. Sharma, Sr. Adv., (Mr. 


°R. N. Sachthey, Adv, with him), for 


Appellant; Mr. B. Sen, Sr. Adv., (Mr. 
S. K. Bannerjee and Mr, P. K. 
Mukherjee, Advs. with him), for Res- 
pondent, 

The Judgment of the 
delivered by 

KRISHNA IYER, J.:-~ The fiscal 
—~ not the philosophical —- implica- 
injunction 
‘Render to Caesar the things that are 
Caesar’s, and to God the things that 
are God’s’ — fall for jural explora- 
tion in. these appeals, by special 
leave, the appellant being the Union 
of India represented by the Commis- 


Court was 
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sioner of Income-tax, West Bengal, 
and the Respondent, Sree Jagannathji 
and the subject-matter the taxability 
of the deity Jagannathji by the State 
under the Income-tax Act, 1922, be- 
yond the admitted point, To appre- 
ciate the exigibility issue, we have 
to flash back to 19th Century Ben- 
gai and the then prevailing societal 
ethos of affluent Hindu piety, and 
we find ourselves in the spiritual-le- 
gal company of Raja Rajendra Mul- 
lick, at once holy and wealthy, who, 
in advancing years, executed a com- 
prehensive will to promote his che- 
rished godly wishes and to provide 
for his secularly dear cause and 
near relatives. The construction of 
this testamentary complex of disposi- 
tions and location of its destination 
are the principal exercises in these 
appeals. 


2. Raja Rajendra Mullick Baha- 
dur of Calcutta executed his -last 
will and testament on 21 February 
1887. While the author of the will 
was a Bengali brahmin of the last 
century, the draftsman of the docu- 
ment was John Hart, an English 
Solicitor. While the author’s wishes 
are usually transmitted into the deed 
by the draftsman, the diction and 
accent are flavoured by the drafts- 
man’s ink. So it happens that this 
will represents pious Bengali wishes 
and dispositions — but draped in an 
English Solicitors legalese, The 
Court’s function in such an ambigu- 
ous situation is to steer clear of the 
confusion imparted by the diction 
and to reach the real intendment (of 
the testator). Such an essay in as- 
certaining the true intent of Raja 
Rajendra Mullick is fraught with 
difficulties and our guideline has to 
be to pick it up from the conspectus 
of clauses — rather than from parti- 
cular expressions or isolated features. 
Only the totality tells the story of 
the author’s mind as he unburdened 
himself of his properties for causes 
and purposes dear to his heart. The 
Court’s discerning loyalty is not to 
the formalistic language used in 
drawing up the deed but to the in- 
tentions which the disponer desired 
should take effect in the manner he 
designed, This back-drop of obser- 
vations made, we proceed to a broad 
delineation of the actual provisions. 


3. The munificent testator had 
enormous estates, lavish charity, 
piety aplenty and a large family. So 
he trifureated his assets as it were, 


provided for religious objects, eleemo- 
synary purposes and members of his 
family. The last was distinctly and 
separately dealt with and we are not 
concerned with the bequests so made. 
But the first two were more or less 
lugged together and ample properties 
earmarked therefor. How did he 
engineer into legal effect these twin 
purposes? Did he create an absolute 
debutter of these properties, totally 
dedicating them to the deity whose 
devotees he and his father were, 
coupled with several directions, ad- 
dressed to the shebaits, for applica- 
tion of the income for performance of 
stated pujas, execution of public cha- 
ritable projects and payment of re- 
muneration for sheba plus liberal 
grants and facilities to the sons and 
widows of sons who were objects of 
his bounty? Or did he really create a 
trust in the sense of the English law 
vesting the whole estate in trustees 
saddled with obligations to expend 
the income for enumerated items, 
godly and philanthrophic, creating but 
a partial debutter? This is the key 
question calling for adjudication but 
an alternative but interlaced issue 
also arises, Assuming that a total 
debutter had been created, did the 
will contain directions for expendi- 
ture which siphoned off the income, 
as it accrued, for specified objects 
and entities in such manner that by 
such overriding diversion at the 
source, such income did not get into 
the hands of Lord Jagannath qua 
His income but reached Him merely 
as collector of those receipts to be 
disbursed for meeting those para- 
mount claims and charged for those 
destined uses? Or could it be the 
true meaning of the clauses that the 
whole income was to be derived by 
the deity but later to be applied by 
the human agencies representing Him 


for fulfilling objects, secular and 
sacred? 
4, A skeletal picture of the com- 


plex of provisions of the will has to 
be projected now for a better under- 
standing of the pros and cons of the 
controversy, The will opens with 
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the words: ‘I hereby dedicate and 
niake debutter my Thakoorbaree’ and 
mentions a mansion which is to be 
the abode of his God, ‘I hereby give, 
dedicate and make debutter all the 
jewels heretofore used, for the 
workship of the Thakoors ...... ? is an- 
other recital whereby valuables are 
dedicated. These are for direct use 
and both the Lord’s mansion and the 
Lord’s adornments yield great spiri- 


tual bliss but no secular income. 
Prima facie, the language is unmis- 
takable and a full dedication and, 


argues Shri Sharma for the Revenue 
the creation of absolute debutter is 
an unchallengeable inference. Equal- 
ly indisputable is the character of 
the last set of bequests, to his sons 
(save one who has been disinherited) 
and widows of deceased sons and 
these are admittedly out of the area 
of dispute before us, But in between 
ies the estate Gncluding securities) 
which yields high income and is dis- 
posed of in terms which lend them- 
selves to contrary constructions, mar- 
ginal obscurity and conceptual mix- 
up of ideas borrowed from English 
and Hindu law. 'I do hereby give, 
dedicate and make debutter in the 
mame and for the worship of my 


Thakoor Sree Sree Jagnath Jee the 
following properties’ — so run the 
words which are followed by a list 


of properties and a string of direc- 
tions addressed to ‘shebaits and trus- 
tees’ or 'shebaits or trustees’ or these 
two indifferently and indiscriminately 
mentioned singly. He even directed 
a board of trustees to be constituted 
in the event of male heirs failing, to 
take over shebaitship and execution 
of the trusts — and here and there 
referred to trusts under the deed. 
Nor were all the incomes to be de- 
voted to pooja, His cultivated and 
compassionate mind had many kind- 
ly concerns and finer pursuits, 


5. The enlightened donor appears 
to have had an aristocratic and 
aesthetic flair for promoting the joy 
of life and a philanthropic passion to 
share it, even posthumously, with 
tbe publie at large. His charitable 
disposition seems to have overpower- 
ed his love of castemen and his kind- 
ness for living creatures claimed a 
share of his generosity; These noble 
and multiple instincts persuaded him 
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art collection which 
could be reckoned as among the best 
an individual could be proud of any- 
where in the world and these paint- 
ings and sculptures, he directed, shall 
be kept open for public delight, free 
of charge. He maintained a glorious 
garden which he wished should be 
kept in fine trim and be hospitable for 
any member of the public who liked 
to relax in beautiful surrounds, His 
compassionate soul had, in lofty sen- 
timent of fellow-feeling, collected 
birds and non-carnivorous animals. 
But, after him, the aviary and mena- 
gerie were to be taken care of and 
lovers of birds and animals were, ac- 
cording to his testamentary direction, 
permitted to seek retreat and plea- 
sure among these natural environs. 
Of course, he rewarded his sons and 
widows sumptuously, the lay-out on 
the rituals of worship consuming 
but a portion of the total income. 


6. At this stage, the litigative 
journey may be sketched to indicate 
how the dispute originated, develop- 
ed and gained access to this Court. 
The story of this tax entanglement 
began nearly two decades ago with 
the I. T.O. issuing notices and the 
assessee deity responding with ‘nil’ 
returns under S, 22 (2) of the Indian 
Income-tax Act, 1922 for the assess- 
ment years 1956-57 and 1957-58. A 
portion however was, by legitimate 
concession of the Income Tax Depart- 
ment, carved out of the total income 
as non-taxable, According to the 
High Court, 


“When the proceedings for the as- 
sessment year 1955-56 were pending 
before the Income Tax Officer, the 
assessee had filed an application 
under Art, 226 of the Constitution of 
India and had obtained an interim 
stay against the said proceedings, It 
appears that on the 9th October 1961 
in terms of the settlement arrived at 
between the Income Tax Depart- 
ment and the assessee the interim 
stay of proceedings was vacated, It 
was recorded in the said order that 
part of the income of the assessee 
which would be proved before the 
Income Tax Authorities to have 
been applied in connection with (a) 
feeding of the poor, (b) subscription to 
other charities enuring for the bene- 


1526 S.C. [Prs, 6-9] 


fit of the public would be exempted 
under S, 4 (3) (i) of Indian Income- 
tax Act, 1922.” 

We regard this stand of the Revenue 
as correct in the light of the provi- 
sions of S. 4(3) (i) and hold, in li- 
mine, that whatever the outcome of 
the contest, the amounts spent on 
poor feeding and other publie cha- 
ritable purposes are oculside the 
reach of the tax net and are totally 
exempt, We may, in fairness, state 
here that counsel for the Revenue, 
Shri Sharma, rightly agreed that the 
correct legal position, on a sound 
understanding of S. 4 (3) (i) of the 
Act, was that these charitable expen- 
ditures were totally deductible from 
the computation for fixing the tax. 


7. Let us continue the later deve- 
lopments. For assessment for the 
year 1956-57 the Income-tax Officer 
was of the opinion, on the construc- 
tion of the said will, that besides 
directions for spending amounts on 
charitable objects, the Will had also 
‘provided for payment of certain fix- 
ed allowances to the acting shebaits 
as well as the widows of the deceas~- 
ed shebaits, maintenance of horse- 
drawn carriages and motor cars for 
the use of the shebaits, medical aids 
to the shebaits, and the members of 
their families, expenses on acconnt 
of Sradh ceremony of the ancestors 
of the shebaits and other private cha- 
rities On behalf of the assessee it 
was claimed before the ITO that the 
remuneration of the trustees and the 
allowances to the widows of the de- 
ceased trustees as provided in the 
will created a charge on the income 
.of the Trust estate and should there- 
fore be treated as diversion of the 
income of the trust before it accru- 
ed in the hands of the trustees, The 
ITO rejected that contention. He 
held that reading the will as a whole 
it was clear that the remuneration 
to the shebaits and the allowances 
to the widows were merely applica- 
tions of the trust income and as 
such not deductible. According to 
the ITO, under the Will, the she- 
baits and trustees were to collect 
the income of the whole debutter 
property in the first instance and 
after paying the government reve- 
nues and taxes and rates and other 
outgoings, perform the puja and the 
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other ceremonies for the worship of 
the family deity and therefore spend 
amounts on charitable and public 
purposes and lastly to pay the re- 
muneration, allowances and private 
donations, The ITO therefore de- 
termined the income of the trust 
estate under Ss, 9 and 12 of the 
Indian I.T, Act, 1922 and computed 
income from property at Rupees 
1,94,377/- and income from other 
sources at Rs. 97,248/- making a 
total of Rs. 2,91,625/-. From the 
above he deducted the amounts 
spent on charitable objects such as 
feeding of the poor, maintenance of 
art gallery and menagerie for birds 
and non-earnivorous animals. A sum 
of Rs, 1,32,023/- was subjected to 
tax for the assessment year 1956-57. 
The ITO followed the same principle 
for the assessment year 1957-58 and 
determined the assessable income at 
Rs. 1,06,067/-. 


8. The assessee preferred appeals 
before the Appellate Asstt, Commis- 
sioner, who passed a consolidated 
order on November 25, 1963 dismiss- 
ing the assessee’s appeals on all the 
grounds. 


9. On appeal to the Tribunal, a full 
legal debate followed and, while the 
Revenue won substantially, some 
items more were held exempt on the 
holding that the direction contained 
in the will for the expenditure on 
the performance of Sradh and other 
ceremonies for the spiritual benefit 
of the testator and his ancestors 
must also be held to be obligations 
created by the testator which the 
trustees or the shebaits were obliged 
to discharge before applying the in- 
come for the benefit of the deity. 
Both parties moved the Tribunal for 
referring certain questions of law 
under S, 66 (1) and the sequel was a 
reference of two questions at the in- 
stance of each. The four questions 
may be set out as the starting point | 
of the discussion: 

(1) Whether on a proper construc- 
tion of the will of the late Raja 
Rajendra Mullik dated 21st February 
1887, the Tribunal was right in re- 
jecting the assessee’s claim that the 
only incomes which could be snb- 
jected to income-tax in the hands of 
the deity Sri Sri Jagannath Jew are 
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the beneficial interests of the said 
deity under the terms of the will as 
represented by the expenses incurred 
by the shebaits for the daily Seva 
Puja of the deity andthe perform- 
ance of the various religious ceremo- 
nies connected with the said deity as 
mentioned in the will? 


(2) If the answer to the above 
question be in the positive, whether 
on the facts and in the circumstances 
of the case and on a proper inter- 
pretation of the terms of the will of 
the late Raja Rajendra Mullick Baña- 
dur, the Tribunal was right in hold- 
ing that the expenses incurred for 
payment of remuneration to the she- 
baits, and the monthly allowances 
paid to the widows of the deceased 
shebaits, as also the expenditure 
incurred for maintaining horses, car- 
riages or motor cars for the use of 
shebaits concerned and the annual 
value of such part of the debutter 
‘property as is being used by the 
shebaits and their families for the 
purpose of their residence, all in 
terms of the aforesaid will, could be 
included in the total income of the 
assessee in this case? 


(Questions referred by assessee) 


(8) Whether, on the facts and in 
the circumstances of the case and on 
a proper construction of the will of 
Raja Rajendra Mullick executed on 
the 21st February 1887 the Tribunal 
was right in holding that the surplus 
of the income of the estate after de- 
fraying the expenses mentioned in 
the said will was held in trust for 
charitable purposes and was thus ex- 
empt from taxation under S, 4 .(3) (i) 
of the Indian Income-tax Act, 1922? 


(4) Whether, on the facts and in 
the circumstances of the case and on 
a proper construction of the aforesaid 
will the tribunal was right in hold- 
ing that the amounts spent for per- 
forming Sradh and other ceremonies 
for the Spiritual benefit of the testa- 
tor as well as subscriptions and dona- 
tions to charitable societies and for 
charitable purposes were diverted by 
an overriding title and was accord- 
ingly to be excluded from the total 

income of the Deity?” 

l (Questions referred by the CIT) 


10. The High Court, on a meticul- 
ous consideration of the entire will, 
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` decided against the Revenue on the 


spinal issue and took the view that 


“reading the will as a whole we 
are of the opinion that the entire 
beneficial interest in the’ properties 
did not vest in the assessee deity. 
The assessee deity owas not the 
owner of the ` properties. Therefore 
the only income which could be sub- 
jected to income tax in the hands of 
assessee would be the beneficial in- 
terest of the said deity under the 
will, which would be expenses in- 
curred for the seva puja of the deity 
and for the various religious ceremo- 
nies connected with the said deity 
and the value of the residence of the 
deity in the Temple”. 


The back of the State’s contention 
was thus broken but, even though 
vanquished, by special leave it sought 
to agitate in appeal the case that the 
testator had created an absolute de- 
butter of the whole estate, and not 
a trust with estate vested in the 
trustees, that the directions given to 
the ‘shebaits and trustees’ were mere 
mandates for application of the in- 
come in the hands of the deity and 
not overriding diversion at the source 
and so all the receipts, save what 
had been excluded by the Officer, 
were exigible to tax. 


11. Although it may not be strict- 
ly pertinent as a circumstance to spell 
out the intention of the testator, it 
may be of value as background 
material to have a sample break-up 
of the figures of expenditure laid 
out in fact in one of the assessment 
years We give the actuals for 1956- 

T: 


(1) Expenses incurred for the poojas 
specified under the will ... Rs. 4,637/- 


(2) The money laid out on feeding the 


poor ... Rs. 78,295/- 
(3) The cost of maintaining the art 
gallery i ... Rs. 36,963/- 
(4) Upkeep of the aviary and men- 
agerie .. Rs, 13,263/- 
(5) Cost of keeping the garden trim 

... Rs, 2,979/- 
(6) Other miscellaneous charges 

. Rs, 4,014/- 


(7) Expenses laid out on the shebaits 
and trustees, their residence and 
maintenance of the horsedrawn car- 
riages ete. . Rs, 66,254/- 
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that, 
annual 
and 


12. It is fair to comment 
even making allowance for 
variations, price fluctuations 
change in circumstances, the pujas 
consume but a small fraction, that 
publie charitable purposes bulk pro- 
minently in the budgeted expenditure 
and that the sums spent on the ‘she- 
baits and trustees’ are liberal enough 
to exceed prudent reward for ser- 
vices. To set the record straight, it 
must be stated that a preponderant 
part of the income was spent on 
general public charitable causes like 
poor feeding, art gallery, aviary, 
menagerie and keeping a garden. To- 
gether with the cost of the rituals 
the budget was dominantly religio- 
charitable, These facts have no bear- 
ing on the construction of the will 
but invests the perspective with a 
touch of realism. . 


13. Wemaynow tackle the crucial 
problem in the case —- the decoding 
of the will to discover the repository 
of the gift. Did the testator create an 
absolute or partial debutter? Or was 
there no dedication to the idol but a 
vesting of the legal estate in the 
trustees (in the sense of the English 
law) with fiduciary obligations to ex- 
pend for specific purposes, . Shree 
Jagannathjee ranking as one among 
the recipients of his benefactions? 
The use of words like ‘trusts’, ‘she- 
baits and trustees’ has lent muscle to 
this logomachic exercise but we have 
to push aside the English hand to 
reach at the Indian heart, 


14. The principles governing the 
situation are those which rulings of 
courts, imbibing the Indian ethos, 
appreciating the Hindu sacred senti- 
ments and applying the law of religi- 
ous and charitable trusts gathered 
from ancient texts, have crystallised 
into an informal code. The passage 
of decades after the enactment of the 
Constitution has not succeeded in 
persuading Parliament into legislative 
action for making a secular code ex- 
cept to some limited extent, governing 
the subject of Indian charitable trusts. 


And this unnoticed parliamentary 
procrastination has compelled the 
courts to dive into hoary books and 


vintage case-law to ascertain the 
current law, We will therefore navi- 


A.L R. 


gate, with this ancient mariner's com- 
pass, although we have the advan- 
tage of an authoritative work in B. 
K. Mukherjea on Hindu Law of Re- 
ligious and Charitable Trusts, relied 
on by counsel on both sides. 


15. Two paramount background 
considerations of assistance to deci- 
pher the intention of the testator, 
which have appealed to us, may be 
mentioned first. We are construing 
the will of a pious Hindu aristocrat 
whose faith in ritual performances 
was more than matched by his ecu- 
menical perspective, whose anxiety 
for spiritual merit for himself and 
his manes was balanced by a univer- 
sal love and compassion. Secondly, 
the sacred sentiment writ large in 
the will is his total devotion and 
surrender to the family deity Sree 
Jagannathjee. 


16. It is easy to see that, in for- 
mal terms, the author makes a dedi- 
cation to Sree Jagannathjee and 
calls the properties debutter. But Shri 
B. Sen, for the respondents, con- 
tests the finality of such a verbal 
test and counters it by reliance on 
expressions like ‘shebaits and trus- 
tees’ and ‘trusts’ and urges that there 
are no clear words of vesting so far 
as the second category of properties 


is concerned. It is trite but true 
that while the label ‘debutter’ may 
not clinch the legal character, there 


is much in a name, fragrant with 
profound sentiment and expressive of 
inner dedication, It looks like doing 
violence to the’ heart of the will if 
we side-step Sree Jagannathjee as 
the divine dedicatee, down-grade him 
to the status of but one of the bene- 
ficiaries and, by judicial construction, 
transmit the sanctified estate into 
human hands as the legal owners to 
distribute the income, one of the 
several objects being doing pujas 
prescribed. 


17. The will, right in the fore- 
front, declares: ‘I hereby dedicate 
and make debutter’, ‘I do hereby de- 
dicate and make debutter in the 
name and for the worship of my 
Thakoor Sree Sree Jagannath Jee the 
the following properties ... ‘I hereby 
give, dedicate and make debutter all 
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the jewels ... to the said Thakoor 
Sree Sree Jagannathjee’, These solemn 
and emphatic dedicative expressions 
cannot be wasted words used by an 
English Solicitor but implementatory 
of the intention of the donor whose 
inmost spiritual commitment gather- 
ed from the many clauses, appears 
to be towards his family Thakoor. 
Of course, if there are the clearest 
clauses striking a contrary note and 
creating but a partial debutter, this 
dedicative diction must bow down. 
The law is set down thus by B. K. 
Mukherjea: 


“The fact that property is ordi- 
narily described as Debutter is cer- 
tainly a piece of evidence in favour 
of dedication, but not conclusive. In 
Binod Behari v. Manmatha Nath, (21 
Cal LJ 42): (AIR 1915 Cal 789) Coxe 
J. observed as follows:— 


“The fact that the property is call- 
ed Debutter is a doubtless evidence 
in the plaintiffs’ favour but it does 
not relieve them of the whole bur- 
den of proving that the land was 
dedicated and is inalienable.” (p. 131) 
Though inconclusive, it carries weight 
in the light of what we may call the 
mission of the disposition which is 
inspired by devotion to ‘my Thakoor’ 
and animated by a general religious 
fulfilment, It must be remembered 
that the donor was not tied down by 
bigotry to performance of pujas, im- 
portant though they were. A more 
cosmic and liberal view of Hinduism 
informed his soul and so in his de- 
claration of dedication to Sree Jagan- 
nathjee he addressed to the mana- 
gers many directions of a broadly re- 
ligious and charitable character. His 
injunction to feed the poor was 
‘Narayana Seva, for worship of God 
through service of man in a land 
where the divinity in daridra nara- 
yana is conceptually commonplace 
and, while it is overtly secular. its 
motive springs from spiritual sour- 
ces. It is religion to love the poor. 
Likewise, his insistence on the aviary 
and the menagerie and throwing 
open both to the people to see and 
delight is not a mundane mania but 
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has deeper religious roots. Hinduism 
worships all creation: 
(a at weg fare a aar ) 

(Peace be unto all bipeds and even 
so to all quadrupeds). Indeed, the 
love of sub-human brethren is high 
religion, For 

“He prayeth best, who loveth best 

All things both great and small; 

For the dear God who loveth us, 

He made and loveth all.” 

(Coleridge, in Ancient 
Mariner) 

From the Buddha and Mahavira to St. 
Francis of Assisi and Gandhiji, 
compassion for living creatures is a 
profound religious motivation, The 
sublime mind of Mullick was obvi- 
ously in religious sympathy with fel- 
low-beings of the lower order when 
he showed this tenderness to birds 
and beasts and shared it with the 
public. The art gallery too had 
link with religion in its wider con- 
notation although it is plainer to 
regard it as a gesture of aesthetics 
and charitable disposition. God is 
Truth. Truth is beauty, beauty Truth. 
A thing of beauty is a joy for ever. 
In fact, for a highly elevated Indian 
mind, this conceptual nexus is not 
far-fetched. The garden and the 
love of flowers strike a psychic chord 
at once beautiful and religiously my- 
stical, as any reader of Wordsworth 
or other great poet in English or 
Sanskrit will agree. The point is 
that the multiform dispositions had 
been united by a spiritual thirst and, 
if read in their integrality, could 
be designated religious-cum-charit- 
able. In sum, the ‘primary intend- 
ment was to dedicate as debutter 
and to direct fulfilment of uplifting 
religious and para-religious purposes, 
the focus being on worship of Sree 
Jagannathjee and the fall-out some 
subsidiary, yet significant, charitable 
items. The finer note struck by the 
felt necessities of his soul was di- 
vinised and humanised, the central 
object being Sree Jagannathji, the 
Lord of the Universe. i 

18. Of course Sri Sen submits 
that verbalism cannot take us far; 
and the description of debutter can-i 
not be decisive because the magnitude: 
of the expenses on the various items,! - 
apart from other telling clauses/ 
which (we) will presently advert to, was 
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lindicative not of a dedication to the 
‘idol but of a general charitable 
bunch of dispositions to be carried 
out through the agency of trustee- 
ship in the sense of the English 
Law. For instance, he argues that 
feeding the poor, maintenance of the 
art gallery, menagerie, aviary and 
gardens and fulfilment of the other 
charities have little to do with the 
idol qua idol. Moreover, making a 
substantial margin for the remunera- 
tion of the Shebaiti, there is some 
clear excess in favour of donor’s 
family members in the amounts to 
be paid or spent on behalf of the 
shebaits-cum-trustees, These are 
‘strongly suggestive of a non-debut- 
ter character, especially because the 
cost of the poojas makes but a small 
bite on the total income. He rein- 
forces the submission by many other 
points which may be mentioned at 
this stage. He states that the do- 
nor, if he meant a straight-forward 
case of debutter, would have confin- 
ed himself to the expression ‘shebaits’ 
but there was a sedulous combination 
of ‘shebaits’ and/or ‘trustees’ and 
there was also reference to trusts in 
some places. Provision for the heirs, 
for the residence of the shebaitee’s 
families, the horse carriages and the 
like also do not smack of debutter. 
A specification of the minimum age 
of 18 to become shebaits and trus- 
tees also savours of trusteeship ra- 
ther than shebaitship. Appointment 
of a Board of Trustees on shebaits 
failing in succession throws clear 
light on the creation of a trust in 
the English sense rather than a de- 
butter in the Hindu sense. Again, 
shebaitship is property and if what 
is created is only shebaitship, not 
trutseeship, how can the testator ex- 
clude females, insist on 18 years of 
age and prescribe a course of suc- 
cession not quite consistent with 
Hindu law? Does this not also point 
towards trusteeship and away from 
debutter? In any case, a fair con- 
clusion, according to Sri Sen, would 
be to regard the appointees as she- 
baits for purposes of pooja and 
management of the shrine and as 
trustees for the other substantial pur- 
poses, Which means that there is a 
` partial debutter and the vesting of 


the estate in the trustees, 


A.T. RB. 


19. There is other evidence to be 
gleaned from the tenor of the will 
to which our attention has been 
drawn by Sri Sen with a view to 
emphasize that public charities of a 
secular character, construction of 
buildings for residence, for feeding 
the poor, repairs and maintenance of 
a miscellaneous sort plus detailed 
directions towards all shebaits and 
trustees are telling against absolute 
debutter, Since the expenses for the 
poojas cover only a small part of the 
total income, a correct reading of the 
will may be to hold that the corpus 
vests in the trustees, subject to an 
interest being created in the deity to 
the extent of the share of the in- 
come reasonably necessary for the 
pooja and residence of the Lord, We 
see the force in these submissions 
and shall deal with them presently. 
Before that we may state the correct 
legal approach as set out by Mukher- 
jea in his Tagore Law Lectures: 

“Even when a deed of dedication is 
not fictitious or benami the provi- 
sions of the deed might show that 
the benefit intended for the deity 
was very small or of a nominal cha- 
racter, If the gift to the deity is 
wholly illusory there is no Debutter 
in the eye of law, but there are 
cases where a question arises on the 
construction of the document itself, 
whether the endowment created was 
only a partial one meaning thereby 
that the dedicated property did not 
actually vest in the idol, but the 
latter enjoyed a charge upon the se- 
cular property of the founder, given 
to his heir or other relations, for the 
expenses of its worship. I will dis- 
cuss this matter separately under the 
second head. I may only state here 
that where there is an out and out 
dedication to an idol, the reservation 
of-a moderate portion of the income 
of the endowed estate for the remu- 
neration of the shebait would not 
invalidate the endowment either as a 
whole or to the extent of the in- 
come so served. In Jadu Nath. v. 
Thakur Sitaramji, 44 Ind App 187: 
(AIR 1917 PC 177) there was a dedi- 
cation of the entire property of the 
founder to the idol, and the direc- 
tion given was that half of the in- 
come was to be applied for the 
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worship of the idol and repairs of 
the temple, and the other half was 
to go for the upkeep of the mana- 
gers, Their Lordships of the Judi- 
cial Committee in holding the gift as 
a valid Debutter observed as’ fol- 
lows:— 


“The deed ought to be read just as 
it appears, and there is no reason 
why it should not be so construed as 
meaning simply what the language 
says, a gift for the maintenance of 
the idol and the temple, under which 
the idol is to take the property, and 


for the rest, the family are to be the ` 


administrators and managers and to 
be remunerated with half the in- 
come of the property. If the income 
of the property had been large a 
question might have been raised, in 
the circumstances as throwing some 
doubt upon the integrity of the set- 
tlor’s intentions, but as the entire 
income is only 800 rupees a year, it 
is obvious that the payment to these 
ladies is of the most trifling kind and 
certainly not an amount which one 
could expect in a case of this kind.” 
Following this decision it was held 
by the Calcutta High Court in 
Chandi v. Dulal, 30 Cal WN 930: 


(AIR 1926 Cal 1083) that.a provision 


for remuneration of the Shebaits 
with half of the income of the Debut. 
ter property (which proved to be a 
small sum) as well as for their resi- 
dence in the Thakurbari were quite 
compatible with an absolute endow- 
ment. You should bear in mind in 


this connection, that when a property 
is absolutely dedicated to a deity, it 
is not necessary that every farthing of 
the income should be spent for the 




















worship of the idol itself. It_is quite 


within the competence of a settlor to 
provide that the surplus income 
should be spent for the charitable 
objects e.g. feeding of the poor. 
Sadavart or entertainmen’ 

grims and guests is often found to 
be an adjunct of a public Debutter. 


In the case of Monohar Mukherii v. 
Bhupendra Nath Mukherjee, 37 Cal 
WN 29:(AIR 1932 Cal 791) (FB) 
there was a provision in the deed of 


dedication that the surplus income of 
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the endowment should be spent upon 
maintenance of childless widow of 
the family and construction of roads 
and. excavation of the tanks for 
public use and these directions, 
it was held, did not make the dedi- 
cation incomplete. 











(pp. 129-130) 

(Underscoring supplied with a pur- 

pose) 

The demarcating line between abso- 
lute and partial debutterisdrawn by 
the author thus: 

“Where the dedication made by a 
settlor in favour of an idol covers 
the entire beneficial interest which 
he had in the property the Debutter 
is an absolute or complete De- 
butter, Where however, some pro- 
prietary or pecuniary right or 
interest in the property is either - 
undisposed of or is reserved 
for the settlor’s family or relations, a 
case of partial dedication arises, In 
a partial dedication the deity does 
not become the owner of the dedicat- 
ed property but is in the position 
of a charge holder in respect of the 
same, As charge is credited on 
the property and there is an ob- 
ligation on the holder to apply 
a portion of the income for 
the religious purposes indicat- 
ed by the settlor. The property 
does not become extra-commercium 
like Debutter property, strictly speak- 
ing so-called, but is alienable sub- 
ject to the charge and descends ac- 
cording to the ordinary rules of in- 
heritance, It can be attached and sold 
in execution of a decree against the 
holder. Whoever gets the property 
however takes it burdened with the 
charge ‘or religious trust. In Dasara- 
tha Rami Reddy v, Subba Rao, 1957 
SCR 1122: (ATR 1957 SC 797) it 
was observed by the Supreme Court 
that the question whether a dedica- 
tion was complete or partial must 
depend on whether the settlor in- 
tended that his title should be com- 
pletely extinguished: and transferred 
to the trust, that in ascertaining 
that intention regard must be had to 
the terms of the document as a 
whole and that the use of the word 
“rust? though of some help in deter- 
mining such intention was not deci- 
sive of the matter. 
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It sometimes happens that the set- 
tlor merely provides for the perform- 
ance of certain religious services or 
charities from out of the income of 


properties specified, and the ques- 
tion arises whether in such cases 
the specified properties themselves 
form the subject-matter of dedica- 


tion. Where the entire income from 
the properties or a substantial por- 
tion thereof is directed to be applied, 
or is required for such purposes, 
then the property itself must be held 
to have been absolutely dedicated for 
those purposes, Where, however, 
after applying the income for the 
purposes specified, there still re- 
mains a substantial portion thereof 
undisposed of, then the dedication 
must be held to be partial and the 
properties will continue to be held 
in private ownership, subject to a 
charge in favour of the charities 


mentioned.” 
(pp. 134-135) 


20. Mr. Sen cited several decisions 
which are more appropriate to a 
contest between shebaits and heirs 
and do not directly bear on rival con- 
siderations decisive of the absolute or 
partial nature of a debutter and so 
we do not burden this judgment with 


those many citations but may refer 
to a few. 
21. In Har Narayan, 48 Ind App 


143: (AIR 1921 PC 20) the Judicial 
Committee was dealing with a case 
where a dispute was between the 
heirs and the shebaits and it was 
held that - 
talthough a will provides that the 
property of the testator ‘shall be 
considered to be the property of a 
certain idol’, the further provisions 
such as that the residue after de- 
fraying the expenses of the temples 
‘shall be used by our legal heirs to 
meet their own expenses’, and the 
circumstances, such as that in the 
ceremonies to be performed were 
fixed by the will and would absorb 
only a small proportion of the total 
income, may indicate that the inten- 
tion was that the heirs should take 
the property subject to a charge for 
the performance of the religious pur- 
poses named.” 
Granting the creation of a debutter, 
the telling tests to decide as  be- 


A.I. R. 


tween an absolute and partial debut- 
ter cannot necessarily be gathered 
from this ruling, On the other hand, 
this very ruling emphasized that a 
substantial part of the income was 
to go to the legal heirs to meet 
their own expenses and that circum- 
stance deflected the decision. More- 
over, Lord Shaw of Dunfermline, 
there observed: 


“The case Jadu Nath Singh, 44 
Ind App 187:(AIR 1917 PC 177) 
merely illustrates the inexpediency of 
laying down a fixed and general rule 
applicable to the construction of set- 


tlements varying in terms and ap- 
plying to estates varying in situa- 
tion.” 

(p. 149) 
The observations of this Court in 


Charusila Dasi, (1959) Supp 2 SCR 
601: (AIR 1959 SC 1002) — a case 
dealing with the question of legisla- 


tive competency on the constitu- 
tionality of the Bihar Hindu Religi- 
ous Trusts Act — seem to suggest 


that the establishment of a hospital 
for Hindu females and a charitable 
dispensary for patients of any reli- 


gion or creed were consistent with 
the creation of a religious and cha- 
ritable trust. 

22. The crux of the matter, agi- 


tated before us, is the determination 
of the true intention of the testator 
and this has to be gathered from the 
name used, the recitals made and 
the surrounding circumstances. From 
a bestowal of reflection on the sub- 
ject and appraisal in the light of the 
then conditions, sentiments and moti- 
vations of the author, we are inclin- 
ed to the view that Raja Mullick, 
the maker of the will, dedicated as 
debutter to his Maker and Thakoor 
the entire estate, saddling the hu- 
man agents or shebaits with duty to 
apply the income for Godly and 
near-Godly uses and for reward of 
the shebaits and for their happy 
living. Of course, he had horses and 
carriages and other items to make 
life enjoyable. Naturally, his behest 
covered the obligation to keep these 
costly things in good condition and 
regular use, The impact on the 
mind, if one reads the provisions re- 
clining in a chair and lapsing into! 
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the mood of the maker of the will, 
is that he gave all he did to his 
Thakoor, as he unmincingly said, and 
thus dedicated to create an absolute 
debutter, The various directions 
are mostly either religious or philan- 
thropic but not so remote as to be 
incongruous with dedication to an 
idol or creation of a debutter. The 
quantum of expenditure on the vari- 
ous items is not so decisive of the 
character of the debutter as absolute 
or partial as the accent on and sub- 
jective ‘importance of the purposes, in 
the setting of the totality of com- 
mands and cherishments. His soul- 
ful wishes were for the religious and 
charitable objects and- the other 
directions were secondary in his esti- 


mate. . Not counting numbers nor 
computing expenses. marginally re- 
levant though they are, but feeling 


the pulse of his passion to do Godly 
good and promote public delight, 
that belights the spirit of his testa- 
ment, Essentially, Raja Rajendra 
Mullick gave away his estate to his 
Thakoor and created an absolute de- 
butter. He obligated the managers of 
the debutter with responsibility to 
discharge certain secular but secon- 
dary behests including benefit to fami- 
ly members, their residence and tran- 
sportation. 


23. How then do we reconcile 
such a conclusion with the many 
points forcefully urged by Shri B. 
Sen and adverted to earlier? We think 
that the expressions ‘shebaits and 
trustees’, ‘shebaits or 
baits’, ‘trustees’, and ‘trusts’ were 
indiscriminately used, indifferent to 
sharp legal semantics and uncertain 
of the precise import of these Eng- 
lish legal terms in the Indian con- 
text. More, an English  solicitor’s 
familiar legal diction super-imposed 
on an unfamiliar Indian debutter, ra- 
ther than an exercise in ambiguity 
or deliberate dubiety, explains the 
odd expressions in the will. The 
author merely intended to dedicate 
to Sree Jagannathji and manage 
through shebaits, Of course, the re- 
ference to the Board of Trustees, the 
majority vote and the like, strike a 
discordant note but the preponderant 
intent is what we have held it is. 


24. The magnitude of the 
diture on the items, secular 


expen- 
and 
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trustees’, ‘she- | 


[Prs. 22-26] S.C. 1533 


sacred, may vaguely affect the 


clusion but cannot conclusively 
cide the issue. The religious uses 
related to Sree Jagannathji, the 
Lord of the Universe, cannot be nar- 
rowly restricted to rituals but must 
be spread out to embrace universal 
good especially when we read the 
mind of a Hindu highly evolved 
and committed to a religion whose 
sweep is vasudhaiva kudumbakam 
(All creation is His family), The 
blurred lines between the . spiritual 
and the secular, in the context of 
this case, do not militate against our 
construction, 


con- 
de- 


25. We are not unmindful of the 
stress Shri B. Sen placed on the 
passage in B. K. Mukherjea which 
we may extract: 


“But it happens in some cases that 
the property dedicated is very large, 
and the religious ceremonies which 
are expressly prescribed by the foun- 
der cannot and do not exhaust the 
entire income, In such cases some 
portion of the beneficial interest may 
be construed as undisposed of and 
cannot but vest as secular property 
in the heirs of the founder. There 
are cases again where although 
the document purports, on the 
face of it, to be an out and 
out dedication of the entire property 
to the deity, yet a scrutiny of the 
actual provisions reveals the fact that 
the donor did not intend to give the 
entire interest to the deity, but re- 
served some portion of the property 
or its profits for the benefit of his 
family relations, In all such cases 
the Debutter is partial and incom- 
plete and the dedicated property does 
not vest in the deity as a juri- 
dicial person. It remains with 
the grantees or secular heirs of the 
founder subject to a trust or charge 
for the religious uses, The earliest 
pronouncement of the law on the 
subject is to be found in the deci- 
sion of the Judicial Committee in 
Sonatun Bysack v, Jugut Soondaree, 
(1859) 8 Moo Ind App 66 (PC) which 
was followed and applied in the sub- 
sequent case of Ashutosh v., Doorga, 
(1878) 6 Ind App 182 (PC)”, 


26. Sonatun Bysack, (1859) 8 Moo 
Ind App 66 (PC) referred to by the 
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learned author, dealt with a case 
where a Hindu, by his will, gave 
his whole estate to the family deity; 
he directed that the properties should 
never be divided but that the sons and 
grandsons in succession would enjoy 
“the surplus proceeds only.” There 
were other kindred directions, The 
Judicial Committee held that the be- 
a to the idol was not an absolute 
gift: 


“tA reference to the second, third 
and fifth clauses of the will’ so runs 
the judgment ‘leads us to the conclu- 
sion that although the will purports 
to begin with an absolute gift in fa- 
vour of the idol, it is plain that the 
testator contemplated that there was 
to be some distribution of the pro- 
perty according -as events might turn 
out; and that he did not intend to 
give the property absolutely to the 
idol seems to their Lordships to be 


clear from the directions which are 
contained in the third clause, that 
after the expenses of the idol are 


paid, the surplus shall be accumulat- 
ed; and still more so from the fifth 
clause by which the testator has pro- 
vided for whatever surplus should 
remain out of the interest of the 
property, the expenses of the idol 
being first deducted. It is plain that 
the testator looking at the expenses 
of the idol was not contemplating an 
absolute and entire gift in favour of 
the idol’, On a construction of the 
entire will it was held that there 
was a gift to the four sons of the 
testator and their offsprings in the 
male line as a joint family, and the 
four sons were entitled to the - sur- 
plus of the property after providing 
for the performance of the ceremo- 
nies and festivals of the idol and 
the provisions in the will for main- 
tenance.” 

(pp, 136-137, Mukherjea) 


27. The cardinal point to notice is 
what Har Narayan, 48 Ind App 143: 
(AIR 1921 PC 20) emphasized: 


“The question whether the idol it- 
self shall be considered beneficiary, 
subject to a charge in favour of the 
heirs or specified relatives of the 
testator for their upkeep, or that, on 
the other hand, these heirs shall be 
considered the true beneficiaries of 
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the property, subject to a charge for 
the upkeep, worship and expenses of 
the idol, is a question which can 
only be settled by a conspectus of 
the entire provisions of the will.” 
(p. 137, Mukherjea) 


Tf, on a consideration of the totality 
of terms, on sifting the more essen- 
tial from the less essential purposes, 
on sounding the depth of the donor’s 
wishes to find whether his family or 
his deity were the primary beneficia- 
ries and on taking note of the lan- 
guage used, if the vesting is in the 
idol an absolute debutter can be spelt 
out, So considered, if the grant is 
to the heirs with a charge on the in- 
come for the performance of pujas, 
the opposite inference is inevitable. 
Before us, there is no dispute be- 
tween the heirs and the idol. The 
point mooted is about the creation of 
an English trust, an unconventional 
legal step where the dedication is to 
a deity. On a full study of the will 
as a whole, we think that this be- 
nignant Bengalee’s testament, draped 
though in Victorian verbal haberda- 
shery, had, on legal auscultation, the 
Indian heart-beats of Hindu religi- 
ous culture, and so scanned, his will 
intended vesting the properties in 
absolute debutter, The idol was, 
therefore, the legal owner of the 
whe and liable to be assessed as 
such. 


28. The respondent, however, has 
a second string to his bow, Assuming 
an absolute debutter, there is still 
many a slip between the lip and the 
cup, between the income and exigi- 
bility to tax, For, while, ordinarily, 
income accrues in the hands of the 
owner of property and is taxable as 
such, it is quite on the cards that in 
view of the special provisions in the 
deed of grant certain portions of the 
income may be tied up for other pur- 
poses or persons and may not reach 
the grantee as his income, By an 
overriding charge, sums of money 
may be diverted at the very source 


to other destinations and only the 
balance of income may legally be 
received by the donee as his in- 


come, The argumient of the respon- 
dent is that even if the estate vest- 
ed in the deity, an assessable en- 
tity in our secular system as held in 
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Jogendra Nath, 74 ITR 33: (AIR 1969 
SC 1089) still all the amounts meant 
to be spent on the shebaits and the 
members of the family, on the up- 
keep of horses and carriages and re- 
pair of buildings ete., were charged 
on the income and by paramount 
provisions, directed to these uses, 
These sums did not and could not 
come into the hands of the deity as 
its income and could not be taxed as 
such. If the ‘shebaits and trustees 
collected the income by way of rents 
and interests, to the extent of these 
other disbursements they received the 
amounts merely as collectors of 
rents ete; not as receivers of income. 
Such amounts were free from in- 
come tax in the hands of the idol. 


29. The principle we have set out 
above has been blessed by a. uniform 
catena of cases. The leading ruling 
on the subject is by the Judicial 
Committee in Bejoy Singh Dudhuria, 
1 ITR 135: (AIR 1933 PC 145), Lord 
Macmillan there observed as follows: 


“When the Act by S. 3 subjects to 
charge ‘all income’ of an individual 
it is what reaches the individual as 
income which it is intended to 
charge, In the present case the de- 
cree of the court by charging the 
appellant’s whole resources with a 
specific payment to his step-mother 
has to that extent diverted his in- 
come from him and has directed it to 
his step-mother; to that extent what 
he receives for her is not his income. 
It is not a case of the application by 
the appellant of part of his income 
in a particular way, it is rather the 
allocation of a sum out of his re- 
venue before it becomes income in 


his hands.” 

(pp. 138-139) 
A case in contrast is P. C. Mullick 
v. Commr, of Income-tax, 6 ITR 206: 
(AIR 1938 PC 118), There 


“The testator died in October, 1931. 
By his will he appointed the appel- 
lants (and another) his executors. 
He directed them to pay his debts 
out of the income of his property, 
and to pay Rs, 10,000/- out of the 
income of .-his property on the occa- 
sion of his ‘Addya Shradh’ for ex- 
penses in connection therewith to the 
person entitled to perform the 
Shradh. He also directed his exe- 
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cutors to pay out of the income of 
his property the costs of taking out 
probate of his will, After conferring 
out of income benefits onthe second 
wife and his daughter and (out of 
the estate) benefits on the sons, if 
any, of his daughter, and after pro- 
viding for the payment out of in- 
come ‘gradually’ of divers sums to 
some persons, and certain annuities 
to others, he bequeathed all his re- 
maining property (in the events 
which happened) to a son taken in 
adoption after his death by his wife, 
viz, one Ajit Kumar Ghosh who is 
still a minor, ........ccccers 

The payment of the Shradh ex- 
penses and the costs of probate were 
payments made out of the income of 


the estate coming to the hands of 
the appellants as executors, and in 
_pursuance of an obligation imposed 


by their testator. It is not a case like 
the ease of Bejoy Singh Dudhuria v. 
Commr. of Income Tax, Calcutta, 
(AIR 1933 PC 145) in which a por- 
tion of income was by an overriding 
title diverted from the person who 
would otherwise have received it, It 
is simply a ease in which the execu- 
tors having received the whole in- 
come of the estate apply a portion in 
a particular way pursuant to the 
directions of their testator, in whose 
shoes they stand.” 


30. In Commr., Income Tax v. 
Sitaldas Tirathdas, 41 ITR 367: (AIR 
1961 SC 728) this Court referred to 
some of 
which we have just mentioned. Mr. 
Justice Hidayatullah, speaking for 
the Court, summed up the rule thus 
(at p. 374): 


“In our opinion, the true test is 
whether the amount sought to be de- 
ducted, in truth, never reached the 
assessee as his income. Obligations, no 
doubt, there are in every case, but it 
is the nature of the obligation which 
is the decisive fact. There is a dif- 
ference between an amount which a 
person is obliged to apply out of his 
income and an amount which by the 
nature of the obligation cannot be 
said to be a part of the income of the 
assessee, Where by the obligation 
income is diverted before it reaches 
the assessee, if is deductible; but 
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where the income is required to be 
applied to discharge an obligation 
after such income reaches the asses- 
see, the same consequence in law 
does not follow. It is the first kind 
of payment which can truly be ex- 
cused and not the second, The second 
payment is merely an obligation to 
pay another a portion of one’s own 
income, which has been received and 
is since applied. The first is a case 
in which the income never reaches 
the assessee, who, even if he were 
to collect it, does so, not as part of 
his income, but for and on behalf of 
the person to whom it is payable. In 
our opinion, the present case is one 
in which the wife and children of 
the assessee who continued to be 
members of the family received a por- 
tion of the income of the assessee, 
after the assessee had received the 
income as his own, The case is one 
of application of a portion of the in- 
come to discharge an obligation and 
not a case in which by an overriding 
charge the assessee became only a 
collector of another’s income”, 


31. The High Court, in a laconic 
paragraph, dismissed this contention 
but Shri Sen submitted that there 
was merit in it and had to be accept- 
ed. We agree with the High Court 
because the terms in which the 
directions are couched do not divert 
the income at the source but merely 
command the shebaits to apply the 
income received from the debutter 
properties for specified purposes. We 
may quote to illustrate: 


“I direct that the shebaits and 
trustees shall out of the Debutter 
funds maintain and keep a sufficient 
number of carriages and horses for 
their use and comfort and that of 
their families and after providing for 
the purposes aforesaid out of the De- 
butter income I direct the shebaits 
and Trustees to pay to each of the 
shebaits for the time being who shall 
actually take part in the perform- 
ance of the duties of the shebaits and 
the execution of the Trusts of this 
fund as and by way cf remuneration 
for their services the sum of Rupees 
Five hundred a month....” 


“I direct that the widows of my 
three deceased sons Greendro Soo- 
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rendro and Jogendra who assist in 
the work of preparing articles of of- 
ferings to the Thakoors and for the 
feeding and distribution to the poor 
and all the widows of shebaits here- 
by appointed and future shebaits 
who shall in like manner assist in 
the said work shall be fed and cloth- 
ed and maintained and shall receive 
a remuneration of the sum of Rupees 
fifty each a month from the income 
of the debutter fund....” 

So the shebaits first get the income 
and then apply it in conformity with 
the directives given in the will, The 
rulings relied on by both sides do 
not shake the position we have taken 
and may not merit discussion. 


32. These conclusions we have 
drawn mean that the appeals have 
to be allowed and the reference ans- 
wered in favour of the Revenue and 
against the assessee. Accordingly, 
we answer Questions Nos. 1 and 2, 
referred at the instance of the as- 
sessee, against him and the other 
two questions referred at the request 
of the Revenue, affirmatively. While 
answering the above questions we 
may state that all income earmarked 
for religious and charitable purposes 
conforming to S. 4 (3) @ read with 


Explanation to S. 4(3) of the 1922 
Act shall not be included in the 
total income. It is also made clear 


that whatever income was agreed to 
be excluded in terms of the conces- 
sion made by the Revenue in the 
High Court shall remain excluded. 


33. The fluctuating fortunes of 
this litigation have been occasioned 
by the discordant notes struck by the 
different clauses of the will and the 
inevitable element of confusion in- 
jected by the religious, charitable 
and secular wishes of the Hindu 
testator being translated into for- 
mal, legal terms by an English soli- 
citor in the latter half of the last 
century. We, therefore, direct that 
the parties do bear their own costs 
throughout. 


Answer accordingly. 
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Union of India, Appellant v. The 
Central India Machinery Manufac- 
turing Co. Ltd, and others, Respon- 
dents. 


Civil Appeal No, 1812 of 1969, D/- 
6-4-1977. 

Sales Tax Act (1954), S. 2 (0) — 
Contract of sale of goods and con- 
tract for work and labour — Distinc- 
tion — Test for — Contract for 
manufacture and supply of wagons 
— Held, it was a contract of sale and 
not a work contract — Sales Tax, 
held, was payable under Rajasthan 
Sales Tax Act (1954) — (Rajasthan 
Sale of Goods Act (1930), S. 4). 

A contract of sale of goods must 
be distinguished from a contract for 
work and labour. The distinction is 
often a fine one. A contract of sale 
is a contract whose main object is 
the transfer of the property in and 
the delivery of the possession of, a 
chattel as a chattel to the buyer. 
Where the main object of work 
undertaken by the payee of the price 
is not the transfer of a chattel qua 
chattel, the contract is one for work 
and labour. The test is whether or 
not the work and labour bestowed 
end in anything that can properly 
_ become the subject of sale; neither 
the ownership of materials, nor the 
value of the skill and labour as com- 
pared with the value of the mate- 
rials is conclusive, although such 
matters may be taken into considera- 
tion in determining in the circum- 
stances of a particular case, whether 
the contract is in substance one for 
work and labour or one for the sale 
of a chattel. (Para 19) 

Applying the above criteria, held, 
on facts, that the contract in ques- 
tion between the Union of India 
through the Railway Board and the 
Company was a contract for the 
manufacture and sale of wagons to 
the Union of India by the Company 
and as such Sales Tax was payable 


*(Civil Mise Writ No. 733 of 1968, 
D/- 31-1-1969-——(Raj.)). 
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on these transactions under the Rajas- 
than Sales Tax Act (1954), Civ. Misc. 
Writ No. 733 of 1968, D/- 31-1-1969 
(Raj), Affirmed, AIR 1972 SC 744 
and AIR 1976 SC 2108, Distinguish- 
ed. AIR 1965 SC 1655, Rel. on. 
(Paras 33, 34) 
The terms and conditions of the 
contract, read as a . whole, indubit- 
ably lead to the conclusion that the 
property in the materials procured or 
purchased by the Company, against 
the 90% value of which advance is 
taken from the Railway, does not, 
before their use in the construction 
of the wagons, pass to the Railway. 


(Para 30) 
With the exception of wheelsets 
(with axle boxes & couples), sub- 


stantially all the raw materials re- 
quired for the construction of the 
wagons before their use belong to 
the Company and not to the Rail- 
way. (Para 32) 
It is true that technically, the en- 
tire wagon including the material 
and components used in its construc- 
tion cannot be said to be the pro- 
perty of the Company before its de- 
livery to the Purchaser. But, neither 
the ownership of the materials nor 
the value of the skill and labour as 
compared with the value of the 
materials used in the manufacture, is 
conclusive. Nevertheless, if the bulk 
of the material used in the construc- 
tion belongs to the manufacturer who 
sells the end product for a price that 
will be a strong pointer to the con- 
clusion that the contract is in sub- 
stance one for the sale of goods and 
not one for work and labour, 
(Para 32) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2108 23, 24-25, 36 
AIR 1974 SC 2309:35 STC 24: 
1974 Tax LR 2444 24-25 
AIR 1972 SC 744: (1972) 2 SCR 927 


23, 24-25, 35 

AIR 1967 SC 547:19 STC 13 23 
AIR 1965 SC 1655:16 STC 364 24- 
25, 37 

M/s. S. K. Mehta and Girish 
Chandra, Advs., for Appellant: Mr. 
S. T. Desai, Sr. Adv. (M/s. G. A. 


Shah and S. K, Dholakia, Advs. with 
him) (for No. 1) and Dr. L. M. Singhvi, 
Sr. Adv. (M/s. S. M. Jain and Indra 
Mapwana, Advs. with him). for Nos. 
Mrs, Leila 
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Seth, Sr. Adv., (Mr. G. S, Chatterjee, 
Adv. with her), for Intervener. 

The Judgment of the Court was 
delivered by 

SARKARIA, J.:i— Whether on the 
facts of this case, the contract dated 
15-6-1968 between the Union of India 
and the Central India Machinery 
Manufacturing Company Ltd, (Wagon 
& Structural Division) Bharatpur 
(hereinafter called the Company) for 
the manufacture and supply of wa- 
gons, was a contract of sale or a 
work contract, is the principal ques- 
tion that falls to be determined in 
this appeal by certificate, filed by 
the Union of India against a judg- 
ment dated January 31, 1969 of the 
High Court of Rajasthan. [It arises 
out of these facts: 

The Company, Respondent No. 1 
herein entered into a contract (No. 
67/RS(1)/954/15/396, dated 15-6-1968, 
with the Union of India through the 
Railway Board for the manufacture 
and supply of 258 BG Bogie covered 
BCX type wagons and 812 MG 
covered wagons of MBC type to 
the Railways. The sales-tax autho- 
rities of the State (Respondent 3 here- 
in) under the Rajasthan Sales Tax 
Act, levied the sales tax treating the 
contract as one of sale and delivery 
of wagons. Under a similar past 
contract, the appellant reimbursed 
the Company the amount of sales- 
tax for the wagons supplied by it to 
the appellant in the 
March and April, 1967. In March 
1967, the High Court of Mysore in 
the case of Hindustan Aeronautics 
Ltd., Bangalore Division v, Commr. 
of Commercial Taxes, Mysore, held 
that the contract for the supply of 
‘wagons to the Railway Board by 
HAL was in the nature of works 
contract and therefore sales-tax was 
not payable on such supplies. In view 
of this decision, the Railway Board 
by its letter dated June 7, 1968 in- 
formed the Company that the money 
paid by it to the Company, which 
was not deposited with the Sales- 
tax Department should be refunded 
because the real nature of the tran- 
saction was that of a works contract 
and not a sale or purchase, and 
therefore the Railway Board was 
not liable to reimburse the Company 
for the amount of sales-tax if any 


[Prs. 1-4] Union of India v, C. I, M. Mfg, Co, 
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paid by the Company to the State of 
Rajasthan. While in reply to the 
Railway Board the Company contend- 
ed that the contract was for sale of 
wagons and not a contract for works, 
it took a contrary position in its re- 
presentation to the Commissioner of 
Sales-tax, Rajasthan. Instead of giv- 
ing any relief, the Sales-tax Depart- 
ment informed the Company that it 
should ‘stop purchasing material on 
the strength of Form ‘C’ under the 
Central Sales-tax Act. Such stop- 
page would have saddled the Com- 
pany with a further liability to pay 
tax at the enhanced rate on the pur- 
chase of material used for the manu- 
facture of wagons. 


2 The Commercial Tax Officer 
provisionally assessed the Company 
under S. 7 (D) of the Rajasthan 


Sales-tax Act on the sale of wagons 
to the Railway Board for the month 
of May 1968, and served a demand 
notice for payment of Rupees 
1,91,827/79P., including Rs, 1,899.29P. 
as penalty. Since the Company was 
registered as a dealer under the 
Sales-tax Act, it had to bear, in the 
first instance, the charge of the tax 
although its incidence normally passes 
on to the purchaser, in the absence 
of a contract to the contrary under 
the provisions of S. 64 (a) of Sale 
of Goods Act. 

3. By its letter of August 14, 
1968, the Railway Board finally in- 
formed the Company that in future, 
it would not reimburse the Company 
for the sales-tax if paid by itin con- 
nection with the supply of wagons. 
The Company thereupon invoked the 
writ jurisdiction of the High Court 
by a petition under Art, 226 of the 
Constitution. In the writ petition, 
the Commercial Taxes Officer Special 
Circle, Jaipur. The Union of India 
through the Railway Board, and the 
State of Rajasthan were impleaded as 
Respondents, 


4, The relief prayed in the peti- 
tion was: 

“(1) That an appropriate Order be 
made determining whether the con- 
tract in question is in the nature of 
a contract for sale of goods, or works 
contract. 

(2) That in the event of a finding 
that the contract is in reality a econ- 
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tract for sale the respondent Union 
of India be prohibited from claiming 
refund from the petitioner of the 
sum of Rs. 1,56,703.20 lying in its 
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(4) That an appropriate writ, Direc- 
tion or Order be made directing the 
respondent Union of India through 
the Railway Board to reimburse the 
Petitioners in respect of Sales Tax 
for the purchases from May 1968 on- 
wards from month to month.” 


5. The writ petition was contest- 
ed by the Union of India, inter alia, 
on the ground that the contract. in 
question was a contract for works 
and not a contract of sale. The State 
of Rajasthan and the Commercial 
Taxes Officer in their joint reply 
contended that the contract was one 
for sale of wagons. 


6. At the final hearing before the 
High Court all the parties requested 
the Court to resolve the dispute in 
the exercise of its extraordinary 
jurisdiction under Art. 226 of the 
Constitution, notwithstanding the 
availability of an alternative remedy. 
The Court, in consequence, proceed- 
ed to decide the dispute on merits. 
After examining in detail the terms 
and conditions of the contract as dis- 
closed by the relevant documents on 
the record, the High Court took the 
view that the contract in question 
was a contract for the manufacture 
and Sale of wagons to the Union of 
India by the company and, as such, 
sales-tax was payable on these tran- 
sactions. It thus decided the main 
issue against the Union of India and 
allowed the writ petition, 


7. Hence this appeal by the Union 
of India. 

8. The question, whether a con- 
tract is one for sale of goods or for 
executing works or rendering ser- 
vices, is largely one of fact, depend- 
ing upon the terms of the Contract, 
including the nature of the obliga- 
tions to be discharged thereunder 
and the surrounding circumstances. 
It is therefore, necessary to examine 
the terms and conditions of the con- 
tract in question. 

9. There is no consolidated con- 
tract deed formally executed by the 
parties, on record. There are how- 
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ever, severa] documents, including 
the correspondence between the par- 
ties, which embody the terms and 
conditions of the contract, 

10. By its letter No. 67/RS(1)/954/ 
15 dated December 23, 1967, and let- 
ter dated June 15, 1968, the Railway 
Board communicated to the Com- 
pany, the former’s acceptance of the 
offer made by the Company in its 
earlier letters, including the letter, 
dated 12-12-1967, to manufacture 
and supply, B. G. Bogie covered 
wagons BCX Type and M. G. cover- 
ed wagons MBC Type. The num- 
bers of the wagons to be supplied 
and the price per wagon of each 
type were indicated in these letters. 


Paragraph 2 of the letter, dated 
December 23, 1967, stated: 

“2, Terms and Conditions: The 
contract shall be governed by the 


General Conditions of Contract A5-51 
(Revised) in so far as these are not 
inconsistent with the Special Condi- 
tions of contract attached as per 
Annexure ‘A’ and those given in 
Paras 3 and 7 below:” 

11. Paragraphs 3 to 
letter provide as under: 

“3. Delivery: The delivery of the 
stock F.O.R. your works siding is 
required to be completed by 30-6-69. 

“4. Packing of axle boxes:— Pack- 
ing of axle boxes (Wherever neces- 
sary) will be done by Western Rail- 
way, No packing charges on account 
of the same will be received from 
you.” 

"5, Inspecting Authority:— Joint 
Director (R. I), R. D. S. D. Calcutta 
or his representative shall constitute 
the Inspecting Authority for the in- 
pection of stock buit by you 
against this order, 

“6, Accounting and payments:— F. 
A. & C. A. O, Northern Railway, 
New Delhi will maintain accounts 
and arrange all payments.” 

12. Paragraph 7 dealt with “Mate- 
rial Escalations”, while in para, 8 it 
was expressed that the order was be- 
ing issued in the name of the Presi- 
dent of India. 

13. Now the salient Standard 
Conditions referred to in Paragraph 
2 of this letter may be seen. Condi- 
tions 1 and 2 are as follows: 

“1. The “Purchaser” means the 
Presidént of India in the case of 


e 


6 of the 


` 1540 S.C; [Prs, 13-17]: Union of India 


carriage underframes and goods wa- 


gons (hereinafter called vehicles) 
ordered for Indian Railways.” 
2. “The work” includes materials 


of every kind...... 2? 
14. Standard Condition 15 is ceru- 
cial and may be extracted in full: 
“SYSTEM OF PAYMENT 


15. Payments for completed vehi- 
cles delivered by the Contractor shall 
be made in two instalments, viz, 90 
per cent on completion and 10 per 
cent as provided in Paragraph (2) of 
this clause. The procedure for such 
payments will be as follows: 

(1) The Contractor on receipt of a 
Certificate signed by the Inspecting 
Officer (whose decision shall be final) 
to the effect that one or more 
vehicles have been completed, will 
submit to the purchaser ‘on account’ 
bill for 90 per cent of the value of 
vehicles in question, together with 
the completion certificate, the pur- 
chaser will pay the 90 per cent bill, 
and on payment of this bill the vehi- 
cles in question will become the 
property of the purchaser, 

(underlining otirs) 

(2) The balance of 10 per cent 
shall be treated as security for the 
due fulfilment of the contract and 
the Contractor shall be entitled to 
receive payment of the balance of 
10 per cent on vehicles as completed 
on his receiving a certificate from 
the Purchaser to the effect that the 
actual delivery of the vehicles in 
question has been taken, that the 
delivery was made in the due time 
and that the Contract has been duly 
fulfilled in every respect in so far as 
it relates to the completed vehicles. 

15. Condition 16 lays down that if 
the “defect arises from inferiority of 
material or workmanship, or from 
imperfect protection or other default 
on the Contractor’s part’, the Rail- 
way shall be at liberty to ask the 
Contractor to remedy the defect and 
deduct from any money due to the 
Contractor. 

16. The Special Conditions of Con- 
tract contained in Annex, ‘A’ to the 
letter dated 23-12-1967, are as under: 

SPECIAL CONDITIONS 

"1.3 Material Escalations: Adijust~ 

_ nents due to variations in the cost of 
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material will be confined to the varia- 
tions in the prices of steel at Col. 1 
rate through Governmental action 
for controlled categories and those 
fixed by J.P.C. for  de-controlled 
categories of steel, The escalation 
would be allowed in respect of such 
of the quantities of the material 
which were purchased and paid for 


the manufacture of wagons on. order 
after the variation in price over the 
base date and subject to examination 
of the actual amounts paid for the 
supply of such tonnage of steel 
which is considered reasonable for 
the manufacture of the wagons on 
order and for which prices have 
varied over the base date whether 
supplied to the Contractor or sub- 
contractor...... 


4. Specifications and Drawings: 

The stock shall be built conforming 
to specifications and drawings indi- 
cated in the order which are obtain- 
able on payment from the Research 
Design and Standards Organisation, 
Lucknow, with such modifications as 
may be required or approved by the 
Railway Board, from time to time 
during the execution of this ‘contract. 

The basic price shall have refer- 
ence to the specification shown in 
the order, Any modification to spe- 
cification or design shall be subject 
to price adjustment over and above 
the basic price...... 4 

17. Special Condition 4 is impor- 
tant. A good deal of argument was 
made as to whether 90% advance 
made under this Condition should be 
taken as payment towards the price 
of the material or towards the price 
of the wagons, This condition 
reads: 

"4. Terms of Payments: 

(a) ‘On account’ payment up 
of the value of steel and other 
materials procured by the firm for 
this order will be made against such 
materials, on its receipt in the firms’ 
works, on production of a certificate 
to that effect from the concerned of- 
ficer of the Inspection and Liaison 
Organisation and on the firm fur- 
nishing necessary indemnity bond to 
the paying Authority, 

Note: ‘On Account’? payment will be . 
permissible on steel procured accord- 
ing to Joint Director (Iron -& Steel), 
Calcutta’s planning after. taking into 





90% 
raw 





“1977 


consideration any steel offers - from 
the floating stock held by the Rail- 
ways. If such offers are refused and 
steel of similar quality is obtained 
from other sources such quantities 
will. be excluded from ‘On Account’ 
payment. The claim for ‘On Ac- 
count’ payment will be accompanied 
by a further certificate that similar 
stee] has not been offered from the 
floating stock held by the Railways 
and refused by the Wagon Builders. 

(b) Payment of 90% of the full 











contract price less ‘On Account’ pay- 


ment already made vide (a) above 
will be made on production of inspec- 
tion certificate for each completed 
wagon. 

(c) Payment of the balance 10% of 
the contract price will be made on 
the certification by the consignee 
Railways that wagons have been re- 
ceived in complete condition and in 
good working order, provided that 
the payment so made shall be provi- 
sional and subject to adjustment and 
finalisation by deduction of rebate in 
accordance with provision of Cl. 1.4”. 

(Underlining ours) 
The other. material Special Conditions 
are: ' 

5. USE OF RAW MATERIALS 
SECURED WITH THE GOVERN- 
MENT ASSISTANCE: 

Where any raw materials for the 
execution of the contract are procur- 
ed with the assistance of Govern- 
ment either by issue from Govern- 
ment stock or purchase under ar- 
rangements made or permit(s) or li- 





cence(s) issued by Government, the 


Contractor shall hold the said mate- 





rials as trustee for Government and 


use such materials economically and 
solely for the purpose of the contract 
against which they are issued and 
not dispose of them, without the 
permission of the Government and 


return, if required by the purchaser, 














all surplus or unserviceable materials’ 


that may be left with him after the 
completion of the contract or at its 
termination for any reason whatso-~ 
ever, on his being paid such pricé as 
Government may fix with due re- 
gard to the condition of the material. 
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The freight charges for the return 
of the materials according to the 
directions of the purchaser shall be 
borne by the Contractor, in the event 
of the contract being cancelled for 
any default on his part. The deci- 
sion of Government shall be. final 
and conclusive. 


S.C. 1541 


(Underlining ours) 
"10. Sales Tax: If and when 
State and Inter State Sales Tax on 
the stock on order becomes payable 
under Law such payments will be 
reimbursed by the Railway Board. 
The Railway Board will, not, how- 
ever, be responsible for the payments 
of sales tax paid under misappre- 
hension of Law. No sales tax on 
materials including steel or compon- 
ents will be reimbursed by the Rail- 
way Board. 











(Underlining ours) 

18. The material part of the In- 

demnity Bond which was subsequently 

executed by the Company in connec- 
tion with the Contract, provides: 


“Whereas under Railway Board’s 
order No, 67/RS(1)/954/15 dated 23-12 
1967, the said Contractor has been 
given the contract for manufacture 
of 258 Nos. B. G, covered wagons 
BCX type-with Transition type Cen- 
tre Buffer couplers at both ends and 
812 numbers MG covered wagons 
MBC type (1968-69 R.S:P.) at Bha- 
ratpur. And whereas advance pay- 
ments are to be made by the Rail- 
ways to the Contractor against Rail- 
way Board’s said order............ 


That the Contractor shall hold at 


his works at Bharatpur and/or at the 
works of his sub-contractors the 
Stores and articles of the Railways 


in respect of which advance may be 
made to him against the said order. 

That the said Stores and articles 
shall be such as are required for the 
execution of the above contract and 
the advance made to him by the 
Railways is without prejudice to the 
provision of the contract and is sub- 
ject_to inspection and rejection of 
the Stores and any advance made 


against stores and articles rejected 
or found unsatisfactory on inspection 
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shall be refunded immediately to the 
Railways. 

That the Contractor shall be sole- 
ly responsible for the safe custody 
and protection of the said stores and 
articles against all risks till they are 
duly delivered to the Railways or as 
they may direct. The said articles 


and materials shall at all times be 


open to inspection of any officer 
authorised by the Railways. 
(underlining ours) 





Now these presents witnesseth 
that the Contractor ............ hereby 
undertakes to indemnify the Rail- 


ways, should any loss or damage or 
deterioration occur in respect of the 
said stores and articles while in his 
possession or in the possession of his 
sub-contractors or if any refund be- 
comes due to the Railways without 
prejudice to any other remedies 
available, the Railways may also de- 
duct such amount from any sums 
due, or any sum which at any time 
hereinafter may become due to the 
Contractor..........55 ” 

19. Clause (0) of S. 2 of the Rajas- 


than Sales Tax Act, 1954, defines 
“sale”, It says: 

“Sale” with all its grammatical 
variations and cognate explanations, 


means any transfer of property in 
goods for cash or for deferred pay- 
ment or for any other valuable con- 
sideration, and includes a transfer of 
goods on the hire-purchase or other 
system of payment by instalments...” 
Thus, transfer of property in goods 
for a price is the linchpin of the de- 
finition. Under S. 4 the Sale of Goods 
Act, 1930, also, in the definition of 
the term “sale” stress is laid on the 
element of transfer of property in 
the goods. According to the Roman 
jurists, also, the purport of a con- 
tract of sale is that the seller divests 
himself of all proprietary right in 
the thing sold in favour of the 
buyer, It is this requisite which 
often distinguishes a contract of sale 
of goods from a contract for work 
and services. Even so, the difficulty 
of distinguishing between these two 
types of contracts is an age-old one. 
It was much debated even by the 
Roman jurists (see Inst. Il], 24, 4, 
and De Zaluete, The Roman Law of 
Sale, pp. 15,16), Difficulty has also 
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been felt in England and other Com- 
mon law jurisdictions to the effect of 
a contract to make a chattel and de- 
liver it when made, Generally, such 
a contract is one of sale of Chattel, 
but not always. Jurists have differed 
much and striven much about the 
test for distinguishing between these 
two types of contracts. Since each 
contract presents its own features 
and imponderables it has not been 
possible to devise an infallible test 
of universal application, According to 
Pollock & Mulla, “the test would 
seem to be whether the thing to be 
delivered has any individual exist- 
ence before delivery as the sole pro- 
perty of the party who is to deliver 
it”. If the answer is in the affirma- 
tive, it is a ‘sale’ of the thing, other- 
wise not. Another learned author 
enunciates that the general rule de- 
ducible from the cases seems to be 
that if the main object of the con- 
tract is the transfer from A to B, 
for a price, of the property in a 
thing in which B had no previous 
property, then the contract is a con- 
tract of sale”. (See Chalmers’ Sale of 
Goods, 16th Edn., page 52). The 
broad criteria for distinguishing be- 
tween these two types of contracts 
have been neatly summed up in Hal- 
bury’s Laws of England, (Brd Edn, 
Vol, 34, page 6), thus: 


“A contract of sale of goods must 
be distinguished from a contract for 
work and labour. The distinction is 
often a fine one, A contract of sale 
is a contract whose main object is 
is the transfer of the property in and 
the delivery of the possession of, a 
chattel as a chattel to the buyer. 
Where the main object of work 
undertaken by the payee of the price 
is not the transfer of a chattel qua 
chattel, the contract is one for work 
and labour. The test is whether or 
not the work and labour bestowed 
end in anything that can properly 
become the subject of sale; neither 
the ownership of materials, nor the 
value of the skill and labour as 
compared with the value of the 
materials is conclusive, although such 
matters may be taken into conside- 
ration in determining in the circum- 
stances of a particular case, whether 


the contract is in substance one for 
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work and labour or one for the sale 
of a chattel,” 

Let us now apply the above criteria 
to the contract in question. The con- 
tract is expressly one for the manu- 
facture and supply of wagons for a 
price, Price has been fixed taking 
the wagon as a unit, Payment of the 
price is.made for each vehicle on 
its completion and delivery by the 
contractor to the Purchaser, who is 
described as the Union of India 
acting through the 
Such payment is made in two in- 
stalments, viz. 90 per cent of the 
value of the vehicle on completion 
against an ‘On account’ bill, to- 
gether with the Completion Certificate 
from the Inspecting Officer appointed 
by the Railway Board, and the ba- 
lance of 10 per cent after delivery. 
If Cl. (1) of the Standard Condition 
15 is not inconsistent with anything 
in the Special Conditions — and as 
we shall presently notice it is not so 
— it clinches the issue inasmuch 
as it declares in unequivocal terms 
the intention of the contracting par- 
ties that on payment of the 90 per 
cent of the value, “the vehicles in 
question will become the property of 
the Purchaser.” Prima facie, the 
contract in question has all the es- 
sential attributes of a contract of 
sale of moveables. That is to say, 
here is an agreement to sell finished 
goods manufactured by the Seller 
(Company) for a price, the property 
in the goods passing to the Purchaser, 
on completion and delivery pursuant 
to the agreement, 


20. Mr, Mehta, learned counsel 
for the appellant, contended that 
what Cl. (1) of Standard Condition 15 
appears to convey about the transfer 
of the property in the completed 
vehicle stands inferentially negated 
and superseded by the terms of the 
Special Conditions and the Indemnity 
Bond to which the Standard Condi- 
tions, are subject. It is urged that 
under Special Conditions read with 
the Indemnity Bond the property in 
the raw material purchased by the 
Company for the construction of the 
wagons, passes to the Railway Board 
as soon as the latter advances 90 per 
cent of the value of such material, 
which thereafter is held by the Com- 
pany merely as an agent or trustee 
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Railway Board.. 
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for the Board, Our attention has 
been invited to Special Condition 4 
under which ‘On Account? payment 
upto 90% of the value of “steel and 
other materials’ procured by the 
Company for this Order “will be 
made against such materials, on pro- 
duction of a certificate from the offi- 
cer of the Inspection and Liaison 
Organisation and on furnishing 
necessary indemnity Bond to the 
Paying Authority.” We are also ad- 
verted to the Note under Cl, (a) of 
that Condition, according to which 
“On Account’ payment will not be 
permissible against steel procured 
by the Company from a source other 
than the floating stock held by the 
Railways, except when an offer to 
procure it from that source is re- 
fused. Counsel has also referred to 
Special Condition 5 which obligates 
the contractor to hold “as trustee for 
Government” any raw materials for 
the execution of the contract procur- 
ed with the assistance of Government 
either by issue from Government 
stock or purchase under arrangement 
made or permit(s) or licence(s) and 
to “use such materials economically 
and solely for the purpose of the 
contract against which they are issu- 
ed and not dispose of them, without 
the permission of the Government”. 
Mr. Mehta further pointed out that 
under Special Condition 6, other es- 
sential components, viz., wheelsets for 
all the stock (and roller bearing 
axle boxes and C. F. couplers wher- 
ever applicable) are supplied to the 
contractor free of cost F.O.R. against 
a proper undertaking for their safe 
custody. Counsel further took us 
through the contents of the Indem- 
nity Bond and placed special empha- 
sis on its clause: 

“That the contractor shall hold at 
his works at Bharatpur and/or at the 
works of his sub-contractors the 
Stores and articles of the Railways in 


respect of which advance may be 
made to him against the said order.” 


21. From a conjoint reading of 
the Special Conditions 4, 5, 7 and 
the Indemnity Bond it is sought to 
be spelt out that all the raw mate- 
rials and components used in the 
manufacture of the wagons, belong- 
ed to the Railway Board, such mate- 
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rials were either procured under 
Special Condition 4 against 90% ‘On 
Account’ payment which should be 
taken as a payment towards the 
price of the material purchased and 
held by the Company on behalf of 
the Railway Board, or procured under 
Special Condition 6 free of cost, It 
is maintained that since purchases of 
raw materials against 90% ‘On Ac- 
count’? payment were made by the 
Company on behalf of and/or the 
Railway Board, that was why in the 
Indemnity Bond, the “stores and 
articles” in respect of which the ad- 
vance has been made by the Rail- 
way Board, are described as “of the 
Railways”. It is further - submitted 
that in view of the facility available 
to the contractor, there was little or 
no possibiliy of any materials other 
than those procured against 90% ‘On 
account’? payment, or supplied free of 
cost by the Railway under Special 
Condition 6, being used in the manu- 
facture of the wagons by the Com- 
pany. In sum, the proposition pro- 
„pounded is, that since the raw mate- 
rials and components used in the 
manufacture of a wagon under the 
terms of the contract belonged to 
the Railway Board, the wagon pro- 
duced had, at the time of its com- 
pletion and delivery, no individual 
existence as the sole property of the 
Company. ; 

22. Although counsel has not spe- 
cifically cited from Pollock and 
Mulla’s commentary on the Sale of 
Goods Act, the test sought to be in- 
voked is the same which has been 
suggested by the learned authors. 
Judged by this test, proceeds the 
argument, the contract in question is 
not a contract of sale of wagons, but 
one for work and labour. 

23. In support of his 
Mr, Mehta relies on three 
of this Court: 


Commissioner of Commercial] Taxes, 
Mysore v. Hindustan Aeronautics 
Ltd., (1972) 2 SCR 927: (AIR 
1972 SC 744); State of Gujarat v. 
Kailash Engineering Co. (P) Ltd., 19 
STC 13:(AIR 1967 SC 547) and the 
other in State of Guiarat v. M/s. 
Variety Body Builders, AIR 1976 SC 
2108. According to counsel, the 
terms and conditions of the contract 
which came up for consideration in 


contentions, 
decisions 
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M/s. Hindustan Aeronautics were 
substantially the same, and there it 
was held that the contract was one 
for work and not of sale of vehicles. 
On the other hand, Dr. L. M. Singhvi, 
learned Advocate-General appearing 
for the State of Rajasthan, and 
Shri S. T. Desai, learned counsel ap- 
pearing for the Company have point- 
ed out that there is nothing in the 
Special Conditions which militates 
against or is inconsistent with the 
Standard Condition 15; that the Spe- 
cial Conditions, read as a whole, 
show beyond all doubt that the raw 
materials purchased by the Company 
against 90% advance payment do 
not become the property of the Rail- 
way Board or the Union of India, 
because under the express terms of 
the contract, such advance payment 
is made towards the “contract price” 
of the wagons and not towards the 
price of the materials purchased by 
the Company, although to safeguard 
the interests of the Railway Board 
some restrictions have been placed 
with regard to the use and disposal 
of those materials on the Company 
who had become owner thereof by 
purchase for a price, In refutation of 
the stand taken by the appellant, it 
is asserted that under the terms and 
conditions of the contract, it is not 
obligatory for the Company to pur- 
chase all the materials required for 
the construction of the wagons, from 
the Government stores or with the 
assistance of the Government against 
90% advance payment. It is submit- 
ted that in accord with the terms of 
the contract, lot of raw material 
against which no such advance was 
taken, was purchased by the Com- 
pany and used in the construction of 
the wagons, With our permission, an 
affidavit has been filed before us on 
behalf of the Company to support 
this assertion of fact, 


24-25, Dr. Singhvi has further sub- 
mitted that the terms of the contract 
in question are materially different 
from those which were in question 
in Hindustan Aeronautics case (AIR 
1972 SC 744) and in M/s. Variety 
Body Builders, (AIR 1976 SC 2108) 
(supra) and consequently those deci- 
sions cannot govern the instant case. 
According to the Counsel, the in- 
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stant case is more in line with the 
decisions of this Court in Patnaik and 
Co. v. State of Orissa, 16 STC 364: 
(ATR 1965 SC 1655) and T. V. Sun- 
dram Iyengar & Sons v. State of 
Madras, 35 STC 24:(AIR 1974 SC 
2309). 

26. The first question for conside- 
ration is: whether all the raw mate- 
rials used in the construction of the 


wagons are those, against the 90% 
value of which, advance is drawn by 
the Company from the Railway 


under Special Condition 4? 

27. In this connection, it may be 
noted that there is nothing in the 
terms and conditions of the contract 
which expressly or by necessary Im- 
plication binds the Company to pro- 
cure and use only those raw mate- 
rials for which advance has been 
drawn by it from the Railway. There 
is positive evidence (i.e. unrebutted 
affidavit of Shri C. P, Gupta, Senior 
Accounts and Finance Officer of the 
Company) that in execution of the 
contract in question, the Company 
has used such raw material, also, 
against which no advance was drawn 
from the Railway. 

28. The raw material used in the 


manufacture of the wagons may be 
split up into three categories: 


1. Wheelsets, axle boxes supplied 
by the Railway free of cost (vide 
Special Condition 6). 

2. Raw materials such as steel 


against which advance was drawn. 

3. Raw materials against which no 
such advance was drawn. 

The first category was admittedly 
the property of the Railway. There 


can be no dispute that the third 
eategory was, at all times material, 
the property of the Company. Con- 


troversy converges on category (2). 
Does such material procured by the 
Company, against 90% advance, be- 
come the property of the Railway 


before its use in the manufacture of 
the wagons? Should the. “on ac- 
count” payment received from the 


‘Railway by the Company under Spe- 
cial Condition 4, on 90% of the .va- 
lue of the materials, be taken as 
payment towards the price of the 
materials? Or, should it be taken as 
payment towards the price of the 
wagons? 
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29. Answers to these questions 
turn on a construction of the terms 
and conditions of the contract. A 
correct construction, in turn, depends 
on a reading of ‘the Standard and 
Special conditions as a whole. It 
would not be proper to cull out a 
sentence here or a sub-clause there 
and read the same in isolation, What 
is required is not a fragmentary exa- 
mination in parts but an overall 
view and understanding of the whole. 
Again, it is the substance of the docu- 
ments constituting the contract, and 
not merely the Form which has to 
be looked iato. 


30. The real intention of the con- 
tracting parties is primarily to be 
sought within the four corners of the 
documents containing Standard and 
Special Conditions of the Contract. 
If such intention is clearly discerni- 
ble from these documents, it will not 
be proper to seek external aid fror 
the stereotyped Indemnity Bond 
which is not only collateral but 
also posterior in point of time to the 
contract. It will bear repetition that 
there is no conflict or inconsistency 
between Standard Condition 15 and 
the Special Conditions. The terms 
and conditions of the contract, read 
as a whole, indubitably lead to the 
conclusion that the property in the 
materials procured or purchased by 
the Company, against the 90% value 
of which advance is taken from the 
Railway, does not, before their use 
in the construction of the wagons, 
pass to the Railway. Reasons for ar- 


riving at this conclusion are as 
under: í 
(i) Clause (a) of Special Condition 


4 which provides for “On Account” 
payment upto 90% of the value of 
steel and other raw materials procur- 
ed by the firm” (Company) is to be 
read with Cl. (b) which makes it 
clear that such “On Account” pay- 
ment is a part of the “full contract 
price” “for each completed wagon.” 
(ii) Condition 5 while imposing 
restrictions as to the use and dispo- 
sal of materials against which ad- 
vance is taken, further gives a pre- 
emptive right to the Government to 
purchase all surplus or unserviceable 
materials from the Company on its 
“being paid such price as Govern- 
ment may fix with due regard to the 
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eondition of the material.” If the 
materials belonged to the Govern- 
ment or the Railway, no question of 
purchasing the same from the Com- 
pany could arise. No one can be a 


seller and purchaser of the same 
property at the same time, 
(iii) Special Condition 10 provides 


in uneguivocal terms that ‘no Sales 
Tax on materials including steel or 
components will be reimbursed by 
the Railway Board.” This condition 
postulates two things: First, that the 
Company becomes the owner of the 
materials by purchase and therefore, 
in that capacity becomes liable to 
the charge of Sales Tax which it can- 
not because of this covenant to the 
contrary, pass on to the President/ 
Railway Board. Second, such steel 
and components are not the property 
of the Railway. They are not sup- 
_ plied by the President/Railway free 
of charge under Special Condition 6. 

(iv) There is no condition or term 
in the contract that the material 
purchased by the Company after 
drawing ‘on account payment to the 
extent of 90% of the value of the 
material, shall become the property 
of the Railway. 


(v) Standard Condition 16 provides 
that if within twelve months after 
delivery, any “defect arises from in- 
feriority of material or workman~ 
ship” the Company shall be liable to 
remedy the defect, and to deduction 
of money due to it, This Condition 
also presupposes that the inferior 
material used was not the property 
of the Railway but of the Company. 

(vi) The stipulation in the Indem- 
nity Bond making the Company res- 
ponsible for safe custody and pro- 
tection of the “Stores and articles” 
against all risks till they are duly 
delivered to the Railway, or as they 
may direct, nor the use of the words 
“of the Railway”, therein, in our 
opinion, in the face of clear Condi- 
tions of the contract, is a ground to 
hold that the materials purchased 
by the Company for construction of 
the wagons would become the pro- 
perty of the Railway immediately on 
advance of an amount equal to 90% 
of their value under Special Condi- 
tion 4. 


31. As rightly pointed out by the 
High Court the word ‘of? in the ex- 


ATR. 
pression “Of the Railway” used in 
the Indemnity Bond in the context 


of “stores and articles’ appears to 
have been loosely used, Moreover, 
these “stores & articles’ might in- 
clude the wheelsets and articles sup- 
plied by the Railway free of charge 
from its stores under Special Condi- 
tion 6. The expression “Of the Rail- 
ways” might have been possibly used 
in the context of such compenents 
beloging to the Railway. Further- 
more under Condition 5, in respect of 
all surplus material, the Railway has 
been given a right of pre-emption. 
Even so much capital cannot be 
made out of the use of this loose ex- 
pression in the Indemnity Bond, 
when the Conditions embodied in the 
contract documents, read as a whole, 
clearly show that the property in 
the materials purchased by the Com- 
pany with the assistance of the Rail- 
way/Government does not pass to 
the Railway. 


32, The upshot of the above dis- 
cussion is that with the exception of 
wheelsets (with axle boxes & couples) 
substantially all the raw materials 
required for the construction of the 
wagons before their use belong to 
the Company and not to the Presi- 
dent/Railway Board. In other words, 
with the exception of a relatively 
small proportion of the components 
supplied under Special Condition 6, 
the entire wagon including the mate- 
rial at the time of its completion 
for delivery is the property of the 
Company. This means that the gene- 
ral test suggested by Pollock and 
Chalmers has been substantially, al- 
beit not absolutely, satisfied so as to 
indicate that the contract in ques- 
tion was one for the sale of wagons 
for a price, the Company being the 
seller and the  President/Railway 
Board being the buyer. It is true 
that technically the entire wagon in- 
eluding all the material and com- 
ponents used in its construction can- 
not be said to be the sole property of 
the Company before its delivery to 
the Purchaser. But as pointed out 
by Lord Halsbury in the above quot- 
ed passage from his renowned work 
neither the ownership of the mate- 
rials nor the value of the skill and 
labour as compared with the value 
of the materials used in the manu- 


EITT 
facture, is conclusive, Nevertheless, if 
the bulk of the material used in the 
construction belongs to the manufac- 
turer who sells the end product for 
a price that will be a strong pointer 
to the conclusion that the contract is 
im substanee one for the sale of goods 
and not. one for work and labour. 


33. Be that as it may, Cl. (1) of 
(Standard Condition 15 dispels all 
doubt with regard to the nature of 
the contract. This clause stipulates in 
unmistakable terms that as soon as 
a vehicle has been completed, the 
Company will get it examined by the 
Inspecting: Officer and submit to the 
Purchaser an ‘On Account’ Bill for 
90% of the value of the vehicle and 
within 14 days of the receipt of such 
bill together with a certificate of the 
Inspecting Officer, the Purchaser will 
pay 90% bill and on such payment, 
the vehicle in question will become 
the property of the Purchaser, There 
could be no clearer expression of the 
intention of the contracting parties 
than this clause that the contract 
was, in substance, one for the sale of 





manufactured wagons by the Com- 
pany for a stipulated price. 
34. We would therefore affirm 


the finding of the High Court on this 
point. 

35. The ratio of Hindustan Aeron- 
autics, (ATR 1972 SC 744) (supra) is 

not applicable. The present case has 

some special features which did not 
figure in Hindustan Aeronautics. In 
that case, from the terms and condi- 
tions of the contract then under con- 
sideration and the report of the Com- 
mercial Tax Officer, these facts ap- 
peared to be well established: 

(i) The material used in the con- 
struction of coaches before its use 
was the property of the Railway. 

(ii) There was no possibility of any 


other material being used excepting 
that belonged to the President/Rail- 
way before its use in the construc- 


tion. This fact was borne out from 
the report. of the Commercial Tax 
Officer. 

Gii) Further in the contract in 
question in that case, there was no 
term corresponding: to Cl. (1) of 
Standard Condition 15. This Court 
therefore found that the difference 
between the price of a coach and the 
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cost of material could only be the 
cost of services rendered by the as- 
sessee, Such is not the case here. 
The bulk of the material used in the 
construction of the wagons, as al- 
ready discussed above, in the instant 
case belongs to the Company before 
its use. 

36. State of Gujarat (Commis- 
sioner of Sales Tax, Ahmedabad) v. 
M/s. Variety Body Builders, (AIR 
1976 SC 2108) (supra) cited by Shri 
Mehta, also is clearly distinguish- 
able from the facts of the instant 
ease, There, the bulk of the mate- 
rials used in the construction of 
coaches was supplied by the Railway. 
Even labour was supplied by the 


Railway. The contractor mainly 
contributed his labour and skill to 
manufacture the end product, being 


the Railway Coaches, under the con- 
stant supervision and control of the 
Railway. From the totality of the 
material terms and conditions in the 
agreement, in that case, it was not 
possible to hold that the parties in- 
tended that the Contractor transfer- 
red the property in the coach to the 
Railway after its completion, Reality 
of the transaction as a whole indi- 
cated that the contract was one for 
work and labour, while in the in- 
stant case the converse is true, 


37. The case before us is more in 
line with the decision of this Court 
in Patnaik and Co, v. State of Orissa, 
(ATR 1965 SC 1655) (supra). The ap- 
pellants therein had entered into an 
agreement with the State of Orissa 
for the construction of bus-bodies on 
the chassis supplied by the Governor. 
The agreement provided inter alia 
that the appellants were responsible 
for the safe custody of the chassis 
from the date of their receipt from 
the Governor till their delivery and 
they had to insure their premises 
against fire, theft ete. at their own 
cost. The appellants had to con- 
struct the bus-bodies in the most 
substantial and workmanlike manner, 
both as regards materials and other- 
wise in every respect in strict ac- 
cordance with the specifications, They 
had to guarantee the durability of 
the body for two years from the date 
of delivery. It was also provided 
that all works under the contract 
should be open to inspection by the 
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Controller or Officers authorised by 
him and such officers had the right 
to stop any work which had been 
executed badly or with materials of 
inferior quality and on receipt of a 
written order the appellants had to 
dismantle or replace such defective 
work or material at their own cost. 
The Builders were entitled to 
50 per cent of the cost of the 


body-building at the time of delivery ` 


and the rest one month thereafter. 
The question before the Constitution 
Bench of this Court was, whether 
on these facts, the contract was one 
for work or a contract for sale of 
goods, This Court held (by majo- 
rity) that the contract as a whole 
was a contract for sale of goods and 
therefore the appellants were liable 
to sales-tax on the amounts receiv- 
ed from the State of Orissa for the 
construction of the bus bodies. In 
reaching this conclusion the Court 
paid due regard to the fact that 
under that contract the property in 
the bus-body did not pass to the 
Government till the chassis with the 
bus-body was delivered at the desti- 
nation to be named by the Control- 
ler. Till the delivery was made the 
`- bus-body remained the property of 
the builder. This clinching circum- 
stance prominently figures in Stan- 
dard Condition 15 in the instant 
case, also 
38. For the foregoing reasons, the 
appeal fails and is dismissed with 
costs. 
Appeal dismissed. 


AIR 1977 SUPREME COURT 1548 
(From: Gujarat)* 

M. H. BEG, C. J., A. C. GUPTA 
AND P. S. KAILASAM, JJ. 
Union of India and others, Appel- 
lants v. Gujarat Woollen Felt Mills, 

Respondent. 

Civil Appeal No. 1037 of 1971, D/- 
7-4-1977. 

(A) Central Excises and Salt Act 
(1944), Sch. 1 Entry 21 — “Woollen 
fabrics” — Non-woven felts manu- 


*(Spl. Civil Appin. No. 112 of 1967, 
D/- 17-6-1971—(Guj.)). 


DU/DU/B410/77/VBB 





A.L R.. 


factured from woollen fibres by 
machine pressing and used for fil- 
tration in heavy industries —— Are 
not “woollen fabrics” within Entry 
21. 

Non-woven felts, manufactured 
from woollen fibres by machine pres- 
sing of raw wool-waste, which were 
neither sheets nor fabries and utilised 
for the purpose of filtration in 
heavy industries, are not “woollen 


‘ fabrics” within the meaning of Entry 


21 in Sch. 1 to the Act, read as a 
whole. The word “fabrics” in Entry ^ 
21 has been used to mean woven 
material in which sense it is popu- 
larly understood, and blankets, rugs 
and shawls ete. have been specifically 
included in the entry out of abun- 
dant caution to indicate that ‘woollen 
fabrics’ in Entry 21 means not 
only woollen garments but also wool- 
len material used as covering or for 
similar other purposes, Special Civil 
Appln. No, 112 of 1967, D/- 17-6- 
1971 (Guj), Affirmed, (Para 3) 

(B) Central Excises and Salt Act 
(1944), Preamble — Interpretation of 


items in schedule — Rule as to — 
(Interpretation of statutes — Excise 
duties). 


The well-known rule in interpret- 
ing items in statutes like the Cen- 
tral Excises and Salt Act 1944, is 
that “resort should be had not to 
the scientific or the technical mean- 
ing of such terms but. to their popu- ` 
lar meaning or the meaning attached 
to them by those dealing in them, 
that is to say, to their commercial. 
sense”. AIR 1967 SC 1454, Rel. on. 

(Para 3) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1454 3 


Mr. V. P. Raman, Addl. Sol. Genl., 
(Mr. Girish Chandra, Adv. with him) 
for Appellants; Mr. G. N. Dikshit, 
Sr.. Adv., (Mr. R. N. Dikshit, Adv., 
with him), for Respondent, 


The Judgment of the Court was 
delivered by 

GUPTA, J.:— The respondent is a 
partnership firm manufacturing non- 
woven felts from woollen fibres 
which are utilised for the purpose of 
filtration in heavy industries. Be- 
tween August 25, 1965 and January 
5, 1967 the Excise Authorities com- 


. pelled the respondent to pay Rupees 
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55,055/87 p. as excise duty on its 
products. The respondent filed a 


writ petition in the High Court of 
Gujarat at Ahmedabad for quashing 
the order levying excise duty on the 
felts manufactured by the respon- 
dent treating them as “woollen fab- 
rics” covered by Entry 21 in Sch. I 


to the Central Excises and Salt Act, > 


1944 (hereinafter referred to as the 
Act). The High Court allowed the 
writ petition holding that the res- 
pondent’s products were not ‘woollen 
fabrics’ and directed refund of the 
sum of Rs, 55,055/87 p. collected as 
excise duty from the firm. The 
Union of India has preferred this ap- 
peal on certificate of fitness granted 
by the High Court questioning the 
correctness of the decision, 


2. The only question in the appeal 
is whether the felts manufactured 
by the respondent are “woollen fab- 
rics” within the meaning of Entry 21 
in the First Schedule to the Act. The 
writ petition describes the process of 
manufacture and states that the 
thickness of the felts produced 
varies from i-mm, to 50-mms. ac- 
cording to the specification of the 
customers, and that these are really 
machine pressed raw wool-waste. It 
is stated further that the felts manu- 
factured by the process described 
are neither sheets nor fabrics, they 
are not material from which gar- 
ments could be prepared’ nor they 
could be used as covering or for 
similar other purposes. Entry 21 in 
the First Schedule to the Act reads: 


"21. WOOLLEN FABRICS— 


‘Woollen fabrics” means all varie- 
ties of fabrics manufactured wholly 
of wool or which contain 40 per cent, 
or more by weight of wool and in- 
cludes blankets, lohis, rugs, shawls 
and embroidery in the piece, in 
strips or in motifs: 


Provided that in the case of em- 
broidery in the piece, in strips or in 
motifs, the percentage referred to 
above shall be in relation to the base 
fabrics which are embroidered— 

(1) Woollen, fabries, Ten per 
other than embroidery valorem, 
inthe piece, in strips 
or in motifs, 


cent. ad 


[Prs. 1-3] 
(2) Embroidery in the 
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The duty tor the time 
being leviable on the 


piece in strips or in 
base fabrics, if not 


motifs, in or in relation 


to the manufacture of already paid, plus 
which any process is twenty per cent. ad 
ordinarily carried on valorem. 
with the aid of power. 

Explanation.— “Base fabrics” 


means fabrics falling under sub-item 
(1) of this Item which are subjected 
to the process of embroidery.” 


3. Are the products of the respon- 
dent’s factory woollen fabrics? Fab- 
ric means woven material. The arti- 
cles manufactured by the respondent, 
as already stated, are non-woven 
felts from woollen fibres, It is con- 
tended on behalf of the appellant- 
Union of India, that in a technical 
sense the felts manufactured by the 
respondent would still be woollen 
fabrics. The well-known rule in in- 
terpreting items in statutes like the 
one we are concerned with is that 
“resort should be had not to the 
scientific or the technical meaning of 
such terms but to their popular 
meaning or the meaning attached to 
them by those dealing in them, that 
is to say, to their commercial sense.” 
(Commr. of Sales Tax, Madhya Pra- 
desh, Indore v. M/s. Jaswant Singh 
Charan Singh, AIR 1967 SC 1454). 
The High Court has held that a tra- 
der dealing in woollen fabrics would 
not regard the respondent’s products 
as woollen fabrics, but it does not 
appear that there is any evidence on 
the record of the case to support the 
finding, However, an inquiry re- 
garding the meaning of the term 
woollen fabrics as commercially 
understood would be relevant only 
when there is doubt,as to the sense in 
which the term has been used in En- 
try 21, it seems to us plain from 
the entry read as a whole that the 
respondent’s products did not fall 
within it. Entries 19 to 22 in the 
schedule all deal with fabrics, Entry 
19 deals with cotton fabrics which 
is stated to cover, barring the ex- 
ceptions specified, all varieties of 
fabrics manufactured either wholly 
or partly from cotton and includes, 
dhoties, sarees, chadders, bed-sheets, 
bed-spreads etc. Entry 20 relates to 
silk fabrics which is said to mean all 
varieties of fabrics manufactured 
either wholly. or partly {from silk 
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with certain exceptions and includes 
embroidery in the piece, in strips 
or in motifs, Entry 22 relates to ra- 
yon or artificial silk fabrics which 
also is said to mean all varieties of 
fabrics manufactured either wholly 
or partly from rayon or artificial silk 
with some exceptions and includes 
embroidery in the piece, in strips or 
in motifs etc, In this group, Entry 
21 describes woollen fabrics as mean- 
ing all varieties of fabrics manufac- 
tured out of wool, barring the ex- 
ceptions mentioned, including blan- 
kets, lohis, rugs, shawls and embroi- 
dery in the piece, in strips or in 
motifs. If the term ‘woollen fabrics’ 
in this entry had been used in its 
technical or scientific sense and, ifin 
that sense, it was wide enough to 
cover even woven or knitted mate- 
rial which is wool-based, then it is 
difficult to explain why the entry 
should specifically mention blankets, 
rugs and shawls as being included 
within it. No one could possibly be 
in any doubt in respect of these few 
items if the term was so pervasive, 
and there was no reason for singling 
out these specifice objects. On the 
contrary, the mention of these items 
suggests that the word ‘fabrics’ in 
Entry 21 has been used to mean wo- 
ven material in which sense it is 
popularly understood, and blankets, 
rugs and shawls etc, have been spe- 
cifically included in the entry out 
of abundant caution to indicate that 
‘woollen fabrics’ in Entry 21 means 
not only woollen garments but also 
woollen material used as covering or 
for similar other purposes. We there- 
fore find no reason to take a view 
different from that taken by the 
High Court. 





4. The appeal is dismissed with 


costs. 


Appeal dismissed. 


State of Punjab v. Mulkh Raj & Co,’ 


A.L R. 


AIR 1977 SUPREME COURT 1550 
(From: Punjab and Haryana)" 
A. N. RAY C. J., M. H. BEG 
AND P. N. SHINGHAL, JJ, 
ao Civil Appeals Nos. 1381-82 of 


State of Punjab and others, 
pellants v. Mulkh Raj & Co, 
others etec., Respondents. 

AND 

(2) Civil Appeal No. 1737 of 1974: 

State of Punjab and others, Ap- 
pellants v, M/s. Tarsem Lal Bachan 
Lal, Respondent. 


Civil Appeals Nos, 1381-82 of 
1974 and 1737 of 1974, D/- 28-1-1977. 


Punjab Excise Act (1 of 1914), Sec- 


Ap- 
and 


tion 36 — Cancellation of liquor li- 
cence for non-payment of licence 
fee — No show cause notice issued 


— Effect — Re-auction — Demand 
for the amount of short-fall as a re- 
sult of re-auction, whether liable to 
be quashed. Civil Writ No. 3057 of 
1970, D/-. 23-11-1973 (Punj. & Har.) 
and AIR 1973 Punj & Har 62 (FB), 
Reversed, (Constitution of India, Arti- 
cle 226) (Punjab Liquor Licence 
Rules (1956), R. 36 (2). 


It is true that a cancellation of a 
licence under S. 36 had to take place 
quasi-judicially after due service of 
notice on the licensee to show cause 
why it should not be cancelled but 
the demand for the amount of short- 
fall against the defaulting licensee as 
a result of re-auction cannot be 
quashed on account of non-compli- 
ance with rules of natural justice in 
cancelling the licence in proceedings 
under S, 36. The two liabilities can- 
not be considered to be inextricably 
linked up. AIR 1973 Punj & Har 62 
(FB) and. Civil Writ No, 3057 of 
1970, D/- 23-11-1973 (Punj & Har), 
Reversed, (Para 3) 

It was also held that in the cir- 
cumstances of the case the High 
Court need not have interfered with 


*( (1) C. W. No. 442 of 1970, D/- 24-7- 





1970 (Punj); C. W. No, 480 of 
1970, D/- 21-12-1971 reported in 


AIR 1973 Punj. & Har. 62 (FB) 
And (2) C, W. No, 3057 of 1970, 
D/- 28-11-1973 (Punj, & Har.)). 


BU/CU/A513/77/LGC 
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the cancellation of the licence for 
the year 1969 to 1970 which had ex- 
pired. (Para 3) 

V. C. Mahajan, Mr. O. P. Sharma 
and Mrs, Kusum Chaudhary, Advo- 
cates, for Appellants in all Appeals. 


Judgment of the Court was 
delivered by 


BEG, Ju— Civil Appeal No. 1381 
of 1974 has come before us after 
grant of a certificate of fitness of the 
case for appeal by the High Court of 
Punjab & Haryana under Art, 133 (1) 
(a) of the Constitution on 2nd Febru- 
ary, 1973, The Writ Petition before 
the High Court (C. W. No. 442 of 
1970) was one out of a batch of peti- 
tions all of which except this one 
were dismissed. The only ground on 
which this particular petition seems 
to have been allowed was that the 
demand for the balance of the l- 
quor vend fee, held to be due, was 
considered to have been waived or 
the default condoned by the Excise 
Department. The High Court, how- 
ever, held that it was unable to 
agree with the contention of the 
learned counsel for the respondent 
that “if the Department either deli- 
berately or by mistake or negligence 
forces the fulfilment of any particu- 
lar condition of the licence, it there- 
by debars itself from proceeding 
against a licensee for contravention 
of any other condition of the license 
or contravention of any of the 1956 
rules”. We find it difficult to discover 
the ground on which the order of 
cancellation of licence of the peti- 
tioner in Writ Petn, No, 442 of 1970 
was set aside after distinguishing it 
from other cases, 


2. Civil Appeal No. 1382 of 1974 
by certificate arises out of a deci- 
sion of the Full Bench of the High 
Court of Punjab & Haryana on 21st 
December, 1971, reported in AIR 
1973 Punj & Har 62 (FB) holding 
that re-auction of the liquor vend 
was not in aecordance with R. 36 of 
the Punjab Liquor Licence Rules, 
1956, because eight valuable days 
were lost between the cancellation of 
the licence and re-auction. It was 
also held there that a cancellation of 
the licence under S. 36 of the Pun- 
jab Excise Act, 1914, had to take 
place quasi-judicially after due ser- 
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vice of the notice on the licencee to 
show cause why it should not be 
cancelled. Although, the merits of 
the last mentioned proposition need 
not be examined by us as it rests on 
a sound footing, yet,- we find it dif- 
ficult to uphold the order that the 
demand for a sum of Rs, 36,636/- on 
account of short-fall should also be 
quashed on account .of non-eompli- 
ance with rules of natural justice in 
cancelling the license in proceedings 
under S. 36 of the Act. We think that 
the two liabilities were erroneously 
considered by the High Court to be 
inextricably linked up. In the cir- 
cumstances of this case, the High 
Court need not have interfered, even 
with the cancellation of the license 
for the year 1969 to 1970 which had 
expired, The respondent should have 
been left to his remedy, by means of 
an ordinary civil suit, if he claimed 
a right to hold back payment. 


3. Civil Appeal No. 1737 of 1974, 
by special leave, is directed against 
an order of the High Court of Pun- 
jab & Haryana in which the cancel- 
lation of a licence for a liquor vend 
and a notice of demand for deficiency 
of licence fee for country liquor 
vend for the year 1968 to 1969 was 
quashed by the High Court by a 
very short order merely on the 
ground that the decision in M/s. 
Mulkh Raj- Krishan Kumar & Co. 
v. State of Punjab, (1972) 74 Pun LR 
698 = (AIR 1973 Punj & Har 62) 
(FB) had been given by the Punjab & 
Haryana High Court holding that 
the absence of a show cause notice 
was fatal to an order of cancellation 
of the licence. We do not think that, 
even if the respondent ought to have 
been given a hearing before cancell- 
ing the license, this would dispense 
with his liability to deposit the 
amount of the balance of the licence 
fee or invalidate the notice of de- 
mand for it. Indeed, after the lapse 
of the year for which the licence for 
liquor vend was granted, there was 
no point in quashing a license which 
had expired, The respondent, if ag- 
grieved, should have been left to as- 
sert his alleged rights in an ordinary 
civil court. 

4. For the reasons given above, we 
allow these three appeals and set 
aside the judgments and orders of 
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the High Court of Punjab & Haryana 

and dismiss the Writ Petitions. The 

parties will bear their own costs. 
Appeals allowed. 


AIR 1977 SUPREME COURT 1552 
(From: 1969 All WR (HC) 610) 


M. H. BEG, C. J., A. C. GUPTA 
AND P. S. KAILASAM, JJ, 
Rana Sheo Ambar Singh, Appel- 
lant v, Allahabad Bank Ltd. and 
others, Respondents. 
Civil Appeal No. 
D/- 18-2-1977. l 
U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Ss. 6 
(a) (i) and 18 (1) (a) — Grove land 
and “intermediary’s grove” are equat- 
ed — Groves are collection of trees in 
plot of land — Uncut trees are 
deemed to be parts of the land — 
Execution against intermediary can 
proceed only against compensation 
awarded to intermediary — It cannot 
proceed against trees, 1969 All WR 
(HC) 610, Reversed. (Paras 2 and 3) 
Cases Referred: Chronological Paras 


AIR 1961 SC 1790: (1962) 2 SCR 441 
1 


2041 of 1968, 


Mr. S. N. Prasad, Advocate, for 
Appellant; Mr. G. C. Mathur, Sr. 
Advocate, (Mr. O. P. Rana, Advocate 
with him), for Respondents. 

The Judgment of the Court 
delivered by 


BEG, C. J:— This appeal by cer- 
ficate raises the simple question whe- 
ther certain trees, said to be part of 
a grove, are included in grove-land, 
which, under S, 6 (a) (i) of the U.P. 
Zamindari Abolition and Land Re- 
forms Act, 1950 (hereinafter referred 
to as the Act), vests in the State of 
Uttar Pradesh free from all encum- 
brances, This very question was raised 
by the respondent decree-holder in 
the execution proceedings in this 
very case, between the same parties 
which came to this Court on an ear- 
lier occasion. We have perused the 
judgment of this Court in the case re- 
ported in (1962) 2. SCR 441: (AIR 1961 
SC 1790). We find that the posi- 
tion taken by the respondent decree- 
holder then also was that, after the 
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was 





Sheo Ambar Singh v. Allahabad Bank 


A.I. R. 


coming into force of the Act, what 
could still be sold in execution of the 
decree was the right in trees of gro- 
ves as these continued to vest in the 
intermediary, This Court rejected 
that submission and held that after 
vesting of all the rights mentioned 
in S. 6 of the Act in the State of 
Uttar Pradesh, new bhumidhari 
rights came into existence under 
S. 18 of the Act, It also held that 
the only way, in which a mortgagee 
could enforce his right against the 
mortgagor after the Act came into 
force is provided in S. 6 (h) of the 
Act, read with S. 73 of the Transfer 
of Property Act, 1882, so that noth- 
ing more than the compensation 
awarded to the intermediary could 
be proceeded against by the mort- 
gagee. 


2. We are surprised 


that, even 
after that decision which, according 
to the appellant judgment debtor, 


constitutes a complete answer to any 
further execution proceedings in res- 
pect of any part of bhumidhari 
rights execution should have proceed- 
ed against trees in groves and the 
view taken by the execution court, 
that there is a distinction .between 
trees and a grove and groveland, 
should have been upheld by a Divi- 
sion Bench of the Allahabad Hish 
Court (Lucknow Bench), We find 
that it is impossible for us to accept 
this opinion in view of the definition 
of the intermediary’s grove under 
5. 3(13) of the Act, which says: “in- 
termediary’s grove” means “grove-land 
held or occupied by an intermediary 
as such.” This means that grove-land 
and an “intermediary’s grove? are 
equated. And groves are only 
collections of trees in plots of land 
so as to preclude cultivation in 
them. The uncut trees are deemed to 
be parts of the land. 


3. 58. 18 (1) (a) of the Act pro- 
vides that an “intermediary’s grove” 
is bhumidhari property. Rights in 
it are parts of bhumidhari rights. 
After those clear words of the en- 
actment, we think it is not necessary 
even to consider previous definitions 
or to make out specious or unrealis- 


tic distinctions between standing 
uncut, trees, which are parts of 
groves, and groves and grove-land. 


‘The proposition is well settled under 


1977 

the general law, that trees, before 
they are cut, form parts of ‘land’. 
And, an inseparable part is always 


included in the whole. In view of 
this very clear legal position, we al- 
low this appeal and set aside the 
judgments and decrees of the High 
Court and the Execution Court with 
costs. 
Appeal allowed. 





AIR 1977 SUPREME COURT 1553 


M. H. BEG, C, J. and P, 5. 
KAILASAM, J. 


- Prabhat Kiran Maithani and others, 
Petitioners v. Union of India and an- 
other, Respondents. 

Writ Petn. No, 43 of 1976, D/- 
3-2-1977, 


(A) Constitution of India, Art, 32 
— Writ petition under — Computors 
of Forest Research Institute claim- 
ing to be treated as Research Assis- 
tants Grade II — Jurisdiction of 
Supreme Court under Art, 32 — Am- 
bit of. 


Computors of Forest Research In- 
stitute and Colleges, Dehra Dun filed 
writ petition under Art. 32 of Con- 
stitution. They claimed to be treated 
as Research Assistants Grade IL with 


same scale of pay and other condi- 
tions as applicable to that Grade. 
Under report of the Second Pay 


Commission 1959, Computors and Re- 
search Assistant Grade II were shown 
as separate classes although in view 
of AIR 1973 SC 1088 they were given 
identical pay scales, Under the Re- 
port of the third Pay Commission 
1973, computors, were shown to be- 
long to separate class and to receive 
less pay than that of Research Assis- 
tant Grade II. 


Held that the claim of the Compu- 
tors lay entirely within the sphere 
of the functions of the Pay Commis- 
sion, Supreme Court could not de- 
cide the disputed question on the 
slender material. Such matters were 
unfit for determination in writ peti- 
tion for enforcement of fundamental 
rights. (Paras 1, 2, 4) 
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Prabhat Kiran v, Union of India (Beg C., J.) 


(Pr. 1] S.C. 1553 


(B) Constitution of India, Arts. 14, 
16 — Relative scope of Arts, 14 and 
6. 

The question whether or not there 


-is enough material on record in par- 


ticular case to establish the basis of 
a particular discrimination is one of 
fact for the determination of which 
no hard and fast rules can be laid 
down, Moreover, a discrimination, 
which involves the invocation of 
Art. 14, is not necessarily covered by 
Art. 16. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1973 SC 1088: (1973 1 SCC 651: 

1973 Lab IC 604 1 
AIR 1973 SC 2102: (1973) 3 SCR 714: 

1973 Lab IC 1139 3 


Mr. S. C, Agarwal, Advocate, for 
Petitioners; Mr. L. N. Sinha, Sol. 
Genl., (Mr, B. Datta, Advocate with 


him), for Respondents, 


The Judgment of the Court was de- 
livered by 

M. H. BEG, C. J.— The Petitioners 
before us are employees of the 
Forest Research Institute and Col- 
leges Dehra Dun in the posts de- 
signated as Computors. Their griev- 
ance is that they should be treated 
as Research Assistants Grade II and 


given the same scale of pay and 
other conditions of service as are 
applicable to Research Assistants 


Grade II, The respondents, Union of 
India and the President of the Forest 
Research Institute, deny that the 
petitioners are entitled to be treated 
as Research Assistants Grade II. The 
petitioners rely upon certain alleged 
admissions on behalf of the opposite 
parties, on certain classifications of 
computors in the past, prior to the 
recommendations of the Third Pay 
Commission 1973 as well as on the 
last mentioned report of the Central 
Pay Commission, Furthermore, learn- 
ed counsel has invited our at- 
tention to the case of Purshottam 


Lal v. Union of India, (1973) 1 
SCC 651: (AIR 1973 SC 1088) 
where, upon a Writ Petition by 


Computors, they were shown as hav- 
ing been given identical scales of pay 
with the Research Assistants Grade 
Il. This decision, however, does not 
deal with any controversy as to the 
correct classification of computors in 
comparison with Research Assistants 
Grade IL All we need say is“ that 
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this case deals with the position 
under the Report of 1959 of the 
Second Pay Commission which has 
no bearing on the position which 
follows from the Report of the Third 
Pay Commission of 1973. Moreover, 
it is evident that even at that time 
Research Assistants Grade II and 
Computors were shown as separate 
classes even though their pay scales 


and the revised pay scales were 
shown as identical, Thus the claim 
of the petitioners is that this Court 


should not only include the Compu- 
tors amongst Research Assistants 
Grade II, which is not borne out 
even from the Report of the Second 
Pay Commission, but go further and 
equate their pays, so that. even 
though they belong to different 
classes, their scales of pay may be 
identical, We are afraid this is a mat- 
ter which lay entirely within the 
sphere of the functions of the Pay 
Commission. This Court cannot 
satisfactorily decide such disputed 
questions on the slender material on 
which the learned counsel for the 
petitioner relied in order to displace 
what appears to us to be. prima facie, 
the effect of the Report of the Third 
Pay Commission of 1973. This report 
shows that Computors not only be- 
long to a separate class of their own 
but received less pay than Research 
Assistants of Grade II. 


2, Learned Counsel for the peti- 
tioners tried to get out of the report 
of the Third Pay Commission con- 
tained in Chapter XVII relating to 
the Economists and Statisticians, 
wherein Computors are mentioned 
and dealt with in paragraphs 32 to 
34, by asserting that their case 
should be covered by either Chapter 
XV, which deals with “Scientific Ser- 
vices” (specifically mentioned there- 
in) or Chapter XXI, concerned with 
Ministry of Agriculture, where the 
Forest Research Institute and Col- 
leges are mentioned in paragraphs 58 
onwards. It seems to us to be errone- 
ous to attempt to place Computors 
in Chapter XV, which deals with 
specified “Scientific Services” where 
Computors are not mentioned, cr 
in Chapter XXI, which also does not 
mention Computors at all. Learned 
Counsel for the petitioners tried to 
take advantage of the fact that para- 
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graphs dealing with the Forest Re- 
search Institute in Chapter XXI do 


not mention Computors, It does not 
follow from this that Computors 
necessarily belong to the class into 


which the petitioners want to get in 
without showing what the criteria 
and functions of persons entitled to 
be treated as Research Assistants of 
Grade II ‘are as compared with the 
Computors who, prima facie, belong 
to another class of workers dealing 
with statistics even though they may 
be in some way assisting in research 
or there may be some common 
functions. Indeed, everyone working 
in a research institute could, in some 
way, be said to be assisting in re- 
search. We think that these are 
questions entirely unfit for determi- 
nation upon a petition for a Writ for 
the enforcement of fundamental 
rights, It requires: firstly, formula- 
tion of correct criteria for each classi- 
fication; and, secondly, the applica- 
tion of these criteria to facts relating 
to the functions and qualifications 
for each class. The Pay Commission 
had done this elaborately. 


3. The learned Solicitor General 
has invited our attention to the case 
of Union of India v. G, R. Prabha- 
valkar reported in (1973) 3 SCR 
714: (AIR 1973 SC 2102) where 
this Court held that equation of posts 
is not a duty which the High Court 
was competent to carry out in pro- 
ceedings under Art. 226. We do not 
think that we have wider powers or 
that we can do with greater facility 
what a High Court cannot when 
exercising its writ issuing jurisdic- 
tion. 


4. The learned counsel for the 
petitioners has tried to take us atb 
some length into the material on 
which he assails the view taken by 
the opposite parties. We are unable 
to agree that, on the material placed 
before us, we can accept the peti- 
tioners’ interpretation of facts to 
which our attention was drawn, We 
are unable to consider other material 
also to which our attention 
was attempted . to be drawn 
because, on the basis of the mate- 
rials shown to us, we are satisfied 
that such matters are not fit for de- 
termination by us on the kind of 
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material sought to be placed before 
us. 

5. Finally, learned counsel for the 
petitioners pleaded that we may per- 
mit him to raise this matter before 
an Administrative or Service Tribu- 
nal if and when one is constituted. 
It- is not necessary for us to give 
him any permission to do that. We 
may however observe that the peti- 
tioners are at liberty to pursue 
other remedies, including those which 
may be available to them if any 
such Tribunal is set up in future, We 
want to make it clear that the ques- 
tion whether there is or there is not 
enough material on record in a par- 
ticular case to establish the basis of 
a particular discrimination is one of 
fact for the determination of which 
no hard and fast rules can be laid 
down. Moreover, a discrimination, 
which involves the invocation of 
Art, 14, is not necessarily covered by 
Art, 16. We do not propose to dis- 
cuss here the differences between 
Arts. 14 and 16, because we think 
that, even the material relied upon 
on behalf of the petitioners before us 
shows that Computors and Research 
Assistants Grade Il are classified 
separately. The validity of that 
classification cannot, we think, be 
displaced by the kind of evidence re- 
lied upon on behalf of the peti- 
tioners, And, until that classification 


is shown to be unjustified, no ques- 
tion of violating Art. 16 can arise. 
We, therefore, leave the petitioners 


to other means of redress if they 
still feel aggrieved, 
6. The result is that we dismiss 


the Writ Petition, but make no order 
as to costs. 
Petition dismissed. 


AIR 1977 SUPREME COURT 1555 
(From: Madhya Pradesh)* 
A. N. RAY, C. J., M. H. BEG 
AND P. S. KAILASAM, JJ. 
Chhagan Lal, Appellant v. 
Municipal Corporation, Indore, 
pondent. l 
Civil Appeal No. 1888 of 1968, D/- 
28-1-1977. 


*(Civil Revn. No. 76 of 
10-1-1968—(Madh. Pra.)). 
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Chhagan Lal v. Indore Municipality 


S.C. 1555 


(A) M. P., Municipal Corporation 
Act (23 of 1956), Ss, 147, 144 and 3 
— Levy of house tax — Proceedings 
started under repealed Act — Con- 
tinuation — Levy for period prior to 
Act — Validity, 


By an order dated 20-3-1956 the 
house tax was determined at Rupees 
891/1/- per annum by the Municipal 
Corporation with effect from 1-4- 
1954. That order was challenged be- 
fore various forums. The Municipal 
Appeal Committee had first allowed 
an appeal preferred by’ the appellant 
and remanded the case to the Munici- 
pal Corporation, After remand the 
Municipal Corporation reduced the 
tax to Rs, 793/2/- by its order dated 
February 11, 1957, But again the 
assessment was objected to under 
S. 147 (1) of the Act. The Municipal 


Commissioner dismissed the objec- 
tions and thereupon there owas an 
appeal to the Additional District 


Judge who allowed the appeal and 
remanded the matter for fresh dispo- 
sal on March 10, 1960, After remand 
the Corporation reduced the tax fur- 
ther and fixed it at Rs. 764.18 with 
effect from April 1, 1954 by its 
order dated October 12, 1965, The 
appellant filed objections and the ob- 
jections were rejected by the Com- 
missioner by its order dated May 26, 
1966, Against the order fixing the 
tax at Rs. 764.18 the appellant filed 
an appeal to the 2nd Additional Dis- 
trict Judge who by his order dated 
December 21, 1966 held that the 
property tax has to be paid only from 
April 1, 1965 and not from April 1, 
1954. That order was challenged by 
the Municipality before - the High 
Court which allowed the Civil Revi- 
sion and held that the house-tax at 
Rs. 764.18 is payable from April 1, 
1954. It was contended that after 
the remand by the District Judge by 
his order dated March 10, 1960 the 
proceedings started by the Municipa- 
lity by its notice dated October 12, 
1965 were under S, 146 of! the Act 
and as the new Act was not retro- 
spective in its effect the tax is pay- 
able only from April 1, 1965. 

Held, that it was a continuous pro- 
ceeding relating to tax payable from 
1-4-1954 and the notice did not 
amount to notice of fresh assessment 
or re-assessment. (Para 7) 
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Held further that the proceedings 
were originally taken under the 
Madhya Bharat Municipalities Act, 
1954 and the proceedings regarding 
the levy of the house-tax were not 
concluded when under the new Act 
the Corporation became entitled to 
pursue the proceedings, Under S. 3 
(4) of the M. P. Act the pending 
proceedings were continued, (Para 7) 

(B) M. P. Municipal Corporation 
Act (23 of 1956), S. 149 (1) — C.P.C. 
(1908), S. 115 — Decision of Dis- 
trict Court in dispute as to liability of 
any land or building to assessment — 
Finality — Revision — District Court 
being subordinate Court its decision 
can be revised by High Court under 
S. 115, C.P.C. (Para 8) 

(C) Constitution of India, Art. 136 
— Jurisdiction of High Court under 
S. 115, C.P.C. — Question of want 
of jurisdiction of High Court not 
raised before High Court — Cannot 
be raised for first time in appeal by 
special leave. (Case law discussed). 

(Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2621:1976 UJ (SC) Be 


AIR 1973 SC 76:1973 Lab IC 407 8 
AIR 1971 SC 2324: (1970) 2 SCR e 


_ AIR 1970 SC 406 :(1970) 1 SCR m 


Mr. D. V. Patel, Sr, Advocate, (Mr. 
S. K. Gambhir, Advocate with him), 
for Appellant; Mr. V. P. Raman, 
Addl. Sol. Genl., Mr. Y. S. Chitale, 
Sr. Advocate and Mr. D. N. Mishra, 
Advocate, for Respondent. 

Judgment of the Court was de- 
livered by 

KAILASAM, J.:— This appeal is 
by special leave against the judgment 
and order of the High Court of 
Madhya Pradesh, Bench at Indore, 
revising the order of the Additional 
District Judge and holding that the 
appellant is liable to pay tax from 
April 1, 1954 and not from April 1, 


1965 only as held by the District 
Judge. 
2. The appellant is the owner of 


a factory at No. 1, Shivaji Nagar, 
Indore, On January 8, 1954 the ren- 
tal of the factory was assessed at 
Rs. 564 per month and the house-tax 
payable at Rs. 475/14/ with effect 
from April 1, 1951. 
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3. The dispute is whether tax is 
payable from April 1, 1954, By- 
an order dated March 20, 1956 


the house-tax was determined at 
Rs, 891/1/- per annum by the Muni- 
cipal Corporation with effect from 
April 1, 1954. Against the said, assess- 
ment the appellant preferred an ap- 
peal before the Municipal Appeal 
Committee, Indore. The Appeal 
Committee allowed the appeal and 
remanded the case for deciding it on 
merits after giving a hearing to the 
appellant. After remand the Munici- 
pal Corporation again inquired into 
the matter and determined the ren- 
tal value at Rs, 940/- per month and 
reduced the tax to Rs, 793/2/- per 
year by an order dated 11th Febru- 
ary, 1957 as payable from April 1, 
1954. The appellant objected to the 
assessment and gave notice of objec- 
tion under S. 147 (1) of the Madhya 
Pradesh Municipal Corporation Act, 
1956, but the objection was summari- 
ly rejected by the Municipal Com- 
missioner, The appellant preferred 
an appeal being Miscellaneous Appeal 
No. 41 of 1957 to the ist Additional 
District Judge, Indore. By an order 
dated March 10, 1960 the Additional 
District Judge allowed the appeal 
and remanded the case for decision 
afresh after proper inquiry. On re- 
mand a notice dated February 11, 
1963 was issued to the appellant 
under S, 144(1) of the Madhya Pra- 
desh Municipal Corporation Act, 
1956 as amended by Act 13 of 1961 
calling upon him to furnish the re- 
quired information. The Corporation 
also issued another notice to the ap- 
pellant on May 7, 1964 informing 
the appellant that the Junior Over- 
seer had submitted a report that 
considerable changes have been ef- 
fected in the factory and calling 
upon him to submit a detailed plan. 
The appellant replied asking for de- 
tails. Subsequently the appellant 
received a notice dated October 12, 
1965 under S, 146 of the Madhya 
Pradesh Municipal Corporation Act 
whereby he was informed that the 
annual valuation of the property was 
assessed at Rs. 10,870.20 and Rupees 
764.18 was fixed as the annual pro- 
perty tax with effect from April 1, 
1954. He was also informed that if 
he had any objection he could file 
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his objections under S, 147 (1) with- 
in 30 days from the receipt of the 
said notice, The appellant filed his 
objections on November 11, 1965. 
The Commissioner rejected the objec- 
tions by his order dated May 26, 
1966 and confirmed the valuation of 
the property and tax imposed by it 
on October 12, 1965. The appellant 
was informed by the Corporation by 
its letter dated June 1, 1966 that the 
amount of Rs. 764.18 as tax has 
been fixed with effect from April 1, 
1954 on the basis of the valuation of 
the annual income of Rs. 10,870.20. 


4. Aggsrieved by the order of the 
Commissioner the appellant filed 
Civil Miscellaneous Appeal No, 70 of 
1966 before the 2nd Additional Dis- 
trict Judge, Indore, The learned 
Judge by his order dated 21-12-1966 
partly allowed the appeal and held 
that the appellant would be liable 
to pay the property tax of Rupees 
764.18 with effect from April 1, 1965 
only and not from April 1, 1954 The 
respondent Municipality then filed a 
Revision Petition before the High 
Court and the High Court by its 
order dated January 10, 1968 in 
Civil Revision No. 76 of 1967 allow- 
edthe Revision Petition and held that 
levy of the house-tax at Rs. 764.18 
would be payable from April 1, 1954 
itself. 


5. Against the order of the High 
Court the appellant filed a petition 
under Art. 136 of the Constitution 
and on the grant of a special leave 
by this Court on August 23, 1968 
this appeal has come up before us 
for final hearing. 


6. The learned counsel for the ap- 
pellant raised two contentions. He 
submitted that as a fresh notice was 
issued under S. 144 of the amended 
Act on October 12, 1965 no tax 
could be imposed with retrospective 
effect and the order of the High 
Court directing payment of tax from 
April 1, 1954 is against law, It was 
next contended that the decision of 
the 2nd Additional District Judge is 
final and the High Court had no 
jurisdiction to interfere with it. In 
any event it had exceeded its powers 
under S. 115 of the C. P.C, 


7. From the. facts set out it will 


be apparent that the. order fixing the. 
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tax at Rs. 891/1/- per annum with 
effect from April 1, 1954 was made 
on March 20, 1956. That order was 
challenged before various forums. The 
Municipal Appeal Committee had first 
allowed an appeal preferred by the 
appellant and remanded the case to 
the Municipal Corporation. After re- 
mand the Municipal Corporation re- 
duced the tax to Rs, 793/2/- by its 
order dated February 11, 1957. But 


‘again the assessment was objected to 


under S, 147 (1) of the Madhya Pra- 
desh Municipal Corporation Act. The 
Municipal Commissioner dismissed the 
objections and thereupon there was 
an appeal to the - Additional District 
Judge who allowed the appeal and 
remanded the matter for fresh dis- 
posal on March 10, 1960. After re- 
mand the Corporation reduced the 
tax further and fixed it at Rupees 
764.18 with effect from April 1, 1954 
by its order dated October 12, 1965. 
The appellant filed objections and 
the objections were rejected by the 
Commissioner by its order dated May 
26, 1966. Against the order fixing the 
tax at Rs, 764.18 the appellant filed 
an appeal to the 2nd Additional Dis- 
trict Judge, Indore, who by his order 
dated December 21, 1966 held that 
the property tax has to be paid only 
from April 1, 1965 and not from 
April 1, 1954. That order was chal- 
lenged by the Municipality before the 
High Court which allowed the Civil 
Revision and held that the house-tax 
at Rs. 764.18 is payable from April 
1, 1954. It will be thus seen that 
the proceeding related to the tax 
payable from April 1, 1954. The 
point that is taken by the learned” 
counsel is that after the remand by 
the learned District Judge by his 
order dated 10-3-1960 the proceedings 
started by the Municipality by its 
notice dated October 12, 1965 were 
under S, 146 of the Madhya Pradesh 
Municipal Corporation Act and as the 
new Act was not retrospective in its- 
effect the tax is payable only from 
April 1, 1965. This plea cannot be 
accepted as from the narration of 
the facts it can be seen that it was 
a continuous proceeding relating’ to 
the tax payable from April 1, 1954 
and there is no substance in the plea 
that the notice amounted to notice of 


fresh assessment or re-assessment. - 
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Equally untenable is his plea that the 
notice given by the Municipality on 
October 12, 1965 cannot have the ef- 
fect of levying tax for any period 
earlier than April, 1965, The notice 
issued by the Municipal Corporation 
bearing No, 18000 dated February 
11. 1963 runs as follows: 


“Under S. 144 (1) of the Madhya 
Pradesh Municipal Corporation Act, 
you are hereby informed the neces- 
sary particulars in the pro forma 
given below, together with the de- 
tailed plan of the building of the 
abovementioned factory: may please 
be furnished within 7 days from the 
receipt of this letter: for the pur- 
pose of assessment. As the case has 
been remanded by the court, it is 
necessary to make assessment again.” 


The notice itself specifically states 
that the assessment was to be made 
again in pursuance of the order of 
remand, The notice No, 10195 dated 
October 12, 1965 is under S. 146 of 
the Municipal Act and it stated that 
on remand of the matter from the 
District Court regarding the assess- 
ment of the property No. 1. Shivaji 
Nagar, the annual tax has been as- 
sessed at Rs. 764.18 and called upon 
the appellant to file any objections 
if he has within 30 days from the 
receipt of the notice under S. 147 (1) 
of the Act. The notice itself makes it 
clear that the Commissioner was 
proceeding to fix the value in pur- 
suance of the remand and called 
upon him to file his objections under 
S. 147. The plea of the learned coun- 
sel for the appellant is that the 
Commissioner is not authorised to 
determine the value and impose a 
tax for any period before the date 
of issue of the notice. This conten- 
tion ignores the fact that the valua- 
tion and determination of the tax 
from the year 1954 was pending and 
the proceedings related to that period. 
S. 3 of the M. P. Municipal Corpora- 
tion Act, 1956, Act 23 of 1956 amongst 
other things provides under sub-s. (3) 
that “All rates, taxes and sums of 
money due to the Municipalities of 
such city when this Act is made ap- 
plicable shall be deemed to be due 
to the Corporation”, and under sub- 
s. (4) of S. 3 “All suits or other legal 
proceedings, civil or criminal, insti- 
tuted by or against the Municipality 
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of such city may be continued by or 
against the Corporation.” The pro- 
ceedings were originally taken under 
the Madhya Bharat Municipalities 
Act, 1954 and the proceedings regard- 
ing the levy of the house-tax were 
not concluded when under the new 
Act the Corporation became entitled 
to pursue the proceedings, We do not 
see any basis for the contention that 
under the new Act the Municipality 
had no power to pursue the pro- 
ceedings regarding the levy of the 
tax for an earlier period, We there- 
fore reject the first contention as 
being without any substance, 


8. The second contention is based 
on S, 149 of the Madhya Pradesh 
Municipal Corporation Act, 1956. It 
provides that an appeal shall lie 
from the decision of the Municipal 
Commissioner to the District Court, 
when any dispute -arises as to the 
liability of any land or building to 
assessment. Sub-section (1) of S. 149 
provides that the decision of the Dis- 
triet Court shall be final, It was sub- 
mitted that the decision of the Dis- 
trict Court was therefore final and 
that the High Court was in error in 
entertaining a Revision Petition, This 
plea cannot be accepted for, under 
S. 115 of the C. P.C, the High Court 
has got a power to revise the order 
passed by courts subordinate to it. It 
cannot be disputed that the District 
Court is a subordinate court and is 
liable to the revisional jurisdiction of 
the High Court. That leaves us with 
the last contention of the appellant 
that the High Court acted beyond its 
power as a court of revision, This 
point will have to be summarily dis- 
missed as the question of want of 
jurisdiction of the High Court was 
not raised before the High Court and 
therefore cannot be allowed to be 


raised in this Court for the first 
time, The learned counsel for the 
appellant pleaded that the question 


involves total lack of powers of the 
High Court and this Court should 
hold that the order of the High 
Court is without jurisdiction. This 
Court has laid down the principles 
governing interference under 5. 115 
of the C.P.C. in Baldevdas Shivlal 
v. Filmistan Distributors (India) (P) 
Ltd., (1970) 1 SCR 435 = (AIR 1970 
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SC 406), M/s. D. L. F. Housing and 
Construction Co. (P) Ltd. v. Sarup 
Singh, AIR 1971 SC 2324 and The 
Managing Director (MIG) Hindustan 
Aeronautics Ltd., Balanagar, Hydera- 
bad v. Ajit Prasad Tarway, AIR 1973 
SC 76. These cases have been referred 
to in the recent decision of this Court 
in the Municipal Corporation of 
Delhi v. Suresh Chandra Jaipuria, 
AIR 1976 SC 2621 and the attention 
of the learned Judges of the High 
Court was drawn to the law declar- 
ed by this Court, We consider it un- 
necessary to discuss the law on the 
subject over again as this appeal is 
lable to be dismissed on the ground 
that the point was not taken before 
the High Court and the discretion of 
this Court to interfere or not is be- 
yond question. 


9. In the result we find that there 
is no substance in this appeal and 
dismiss the same with costs. 


Appeal dismissed. 


AIR 1977 SUPREME COURT 1559 
(From: Allahabad) 
P. N. BHAGWATI AND S. 
MURTAZA FAZAL ALI, JJ. 
Charan Dass, Appellant v. District 
4 ae Dehradun and others, Respon- 
ents. 


Civil Appeal No, 552 of 1976, D/- 
19-1-1977. 

U, P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act 
(13 of 1972), S. 21, Proviso (introduc- 
ed by U. P, Act No. 28 of 1976) 
Effect —- Release of premises for 
bona fide need of landlord Duty 
of authority to consider comparative 
hardship of landlord and tenant. AIR 
1976 All 328 (FB) held no longer 
good law, 


As a result of the amendment by 
U. P. Act No. 28 of 1976 a proviso 
-has been introduced in S. 21 with 
retrospective effect requiring the 
Prescribed Authority to take into ac- 
count comparative hardship of the 
landlord and the tenant and the pro- 
visions of Rule 16 have also been 
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validated with - retrospective effect. 
Having regard to this retrospective 


amendment the decision in AIR 1976 
All 328 (FB) holding that Rule 16 
Clause (2) was ultra vires the provi- 
sions of the Act no longer remains a 
good law. (Para 2) 
Cases Referred: Chronological] Paras 
AIR 1976 All 328:1976 All WC 50 

(FB) } 


The Judgment of the Court. was 
delivered by 

BHAGWATI, J.:— This appeal 
arises out of an application made by 
the third respondent for release of a 
shop under 5. 21 of the U, P. Urban 
Buildings (Regulation of Letting, 
Rent and Eviction) Act 1972. The 
release of the shop was claimed by 
respondent No. 3 on the ground that 
he needed it bona fide for the pur- 
pose of enabling his son to carry on 
business as a carpenter, The appel- 
lant who is the tenant resisted the 
claim of respondent No. 3. both on 
the ground that the requirement of 
respondent No. 3 was not bona fide 
as also on the ground that the 
hardship which would be caused to 
him by passing an order of eviction 
would be much greater than what 
would be caused to Respondent No. 3 
by refusing to pass it. The Prescrib- 
ed Authority upheld the claim of res- 
pondent No. 3 that his requirement 
of the shop was bona fide but on the 
question of comparative hardship, it 
decided against respondent No. 3 
and rejected the application. 
Respondent No. 3 thereupon pre- 
ferred an appeal before the Dis- 
trict Court, Whilst the appeal was 
pending before the District Court, a 
decision was given by a Full .Bench 


of the Allahabad High Court in 
Chandra Kumar Shah v. District 
Judge, 1976 All WC 50:(AIR 1976 


All 328) holding that R. 16 cl. (2). of 
the Rules framed under the Act 
which requires comparative hardship 
to be taken into account, was ultra 
vires the provisions of the Act. The 
District: Court being bound by this 
decision, declined to take into ac 
count the comparative hardship of 
the appellant and respondent No. 3 
and taking the view that the require- 
ment of shop by respondent No. 3 
was bong fide the District Court al- 
lowed the appeal and directed re- 
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lease of the shop in favour of res- 
pondent No. 3. The appellant there- 
upon preferred a Writ Petition in 
the High Court but presumably in 
view of the Full Bench decision in 
Chandra Kumar Shah’s case (supra) 
the High Court dismissed the Writ 
Petition in limine. Hence the present 
appeal by special leave obtained from 
this Court. 


2. Since the following of the pre- 
sent appeal, the Act has been amend- 
ed by U. P. Act No. 28 of 1976 and 
as a result of the amendment, a pro- 
viso has been introduced in S, 21 
with retrospective effect requiring the 


Prescribed Authority to take into 
‘account the comparative hardship 
‘of the landlord and the tenant and 
the provisions of R, 16 have also 


been validated with retrospective ef- 
fect. Having regard to this retro- 
spective amendment, the order of 
the High Court as also the judgment 
given by the District Court declining 
to take into account the comparative 
hardship of the appellant and respon- 


dent No. 3 cannot stand and they 
must be set aside. 

3. We accordingly allow the ap- 
peal. set aside the order made by 


the High Court as well as the judg- 
ment given by the District Court 
and remand the case to the District 
Court so that the District Court may 
consider the question of comparative 
hardship of the appellant and res- 
pondent No. 3 in the light of the 
amended law and decide the applica- 
tion of respondent No, 3. We may 
make it clear that the decision al- 
ready given by the District Court in 
regard to the fact that respondent 
No. 3 bona fide required the shop 
will not be disturbed but only the 
question of comparative hardship 
will be considered by the District 
Court. Since the matter is an old 
one, we direct the District Court to 
dispose of the appeal before it as 
expeditiously as possible and in any 
event not later than two months 
from today. There will be no order 
as to costs, 


Appeal allowed. 





Prithvi Raj v. State of M. P. 


A.¥. R. 


AIR 1977 SUPREME COURT 1560 
(From: Madhya Pradesh)* 


H. R. KHANNA, R. S. SARKARIA 
AND JASWANT SINGH, JJ. 


Prithvi Raj Taneja (dead) By Lrs., 
Appellant v. The State of Madhya 
Pradesh and another, Respondents. 

Civil Appeal No, 1827 of 1970, D/- 
18-1-1977. 

(A) Land Acquisition Act - (1894), 
S. 23 — Acquisition of large area of 
land — Determination of compensa- 
tion — Price paid for small plots of 
land cannot provide a safe guide or 
criterion for determining compensa- 
tion for a large area, AIR 1977 SC 
580, Rel. on, (Para 6) 


(B) Land Acquisition Act (1894), 
Ss. 23 and 54 — Determination of 
compensation — Market value, mean- 
ing of — Appeal against judgment of 
High Court — Interference by Sup- 
reme Court. 

5. 23 of the Land Acquisition Act 
provides that in determining the 
amount of compensation to be award- 
ed for the land acquired under the 
Act, the Court shall take into ac- 
count inter alia the market value of 
the land at the date of the publica- 
tion of the notification under S. 4 of 
the Act. The market value means 
the price that a willing purchaser 
would pay to a willing seller for the 
property, having due regard to its 
existing condition with all its exist- 
ing advantages and its potential pos- 
sibilities when laid out in the most 
advantageous manner excluding any 
advantage due to the carrying out of 
the scheme for which the property is 
compulsorily acquired, In consider- 
ing market value the disinclination of 
the vendor to part with his land and 
the urgent necessity of the purchaser 
to buy should be disregarded. There 
is an element of guess~work inherent 
in most cases involving determination 
of the market value of the acquired 
land. But this in the very nature of 
things cannot be helped. The essen- 
tial thing is to keep in view the re- 
levant factors prescribed by the Act. 
If the judgment of the High Court 


("First Appeal No, 133 of 1968, D/- 
28-4-1970—(Madh, Pra) (Gwalior 
Bench)). 
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reveals that it has taken into consi- 
deration the relevant factors, the as- 
sessment of the market value of the 
acquired land should not be disturb- 
ed. (Para 7) 
Cases Referred: Chronological Paras 


AIR 1977 SC 580:1976 UJ (SC) 775 
6 
AIR 1976 SC 2219: (1976) 3 SCR 585 
7 


Mr. S. N. Andley, Sr. Advocate, 
(Mr. Uma Dutta, Advocate with him). 
for Appellant; Mr. Ram Paniwani 
Sr. Advocate, (Mr, H, S, Paribar, 
Advocate with him), for Respondents. 

Judgment of the Court was de- 
livered by í 


KHANNA, J.:— This is an appeal 
on certificate by Prithvi Raj Taneja 
(now deceased and represented by his 
legal representatives) against the 
judgment of the Madhya Pradesh 
High Court whereby the High Court 
partially accepted the appeal filed by 
the appellant regarding the quantum 
of compensation for the acquisition of 
land. 

2. A plot of land measuring 27 
bighas and 17 biswas situated in 
Ashok Nagar, district Guna, belong- 
ing to the appellant owas acquired 
for the construction of a police sta- 
tion and residential quarters for 
policemen, A bigha, it is stated, is 
equivalent to 2,500 square yards, The 
land sought to be acquired measured 
68,658 square yards, Notification 
under S, 4 of the Land Acquisition 


Act for the acquisition of the land 
was issued on April 7, 1961. The 
Land Acquisition Officer as, per 
award dated June 13, 1961 awarded 
compensation for the land at the 
rate of Rs. 100 per bigha. In addi- 
tion to that, he awarded a sum of 


Rs. 1,175 for large trees and Rupees 
1,880 for small trees standing on the 
land, The appellant was also award- 
ed Rs, 1,000 as compensation for a 
well which had been sunk in the 
land, and Rs, 800 for a house stand- 
ing on the land. In all, the appel- 
lant was awarded a sum. of Rupees 
7,616 including solatium at the rate 
of fifteen per cent by the Land Ac- 
_ quisition Officer. , 

3. The appellant wanted compen- 
sation for the land at the rate of 
Rs. 10 per square yard. He accord- 


Prithvi Raj v. State of M. P. (Khanna J.) 


: The High Court awarded 


‘of the Constitution, as it 
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ingly had the matter referred tothe 
District Judge, Learned Additional 
District Judge determined the mar- 
ket value of the land in question to 


be Rs. 900 per bigha. Regarding 
the well, the Additional District 
Judge awarded compensation of 


Rs. 3,000 as against the amount of 
Rs. 1,000 which had been awarded 
by the Land Acquisition Officer. In 
other respects, the award of the 
Land Acquisition Officer was upheld. 
Computing solatium at the rate of 
10 per cent, the total amount award- 
ed by District Judge to the appel- 
lant was Rs. 32,285 besides interest 
at the rate of six per cent | per 
annum. 

4. The appellant not being 
fied with the award of the 
tional District Judge took the mat- 
ter in appeal to the High Court. 
compensa- 
tion to the appellant at the rate of 


satis- 
Addi- 


Re. 1 per square yard for the land 
in question. The High Court also 
awarded Rs. 2,500 for the loss of 


earnings to the appellant. The rate of 
solatium for compulsory acquisition 
was increased by the High Court 
from ten per cent to fifteen per cent. 
In all. the appellant was held en- 
titled to a compensation of Rupees 
88.381 besides interest at the rate of 
six per cent per annum, 

5. The appellant thereupon obtain- 
ed a certificate of fitness for appeal 
to this Court under Art, 133 (1) (a) 
stood at 
that time. . 

6. In appeal before us, Mr. Andley 
on behalf of the appellant has argued 
that more than half of the land in 
dispute is within the municipal limits 
of Ashok Nagar Municipality, while 
the remaining land was also likely to 
be included within those limits short- 
ly. It is further stated that the land 
in question abuts Ashok Nagar-isa- 


garh Road and is situated near the 
tehsil building and the railway sta- 
tion, Learned counsel has also re- 


ferred to the fact that small plots of 
land adjoining the land in dispute 
were sold at rates of Rs. 9 and Rs. 8 
per square yard during the years 
1958 to 1960. In this respect, we find 
that the High Court , has considered 
most of the above circumstances and 
has come to the conclusion that 
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Re. 1 per square yard represents fair 
market value of the land in dispute. 
The High Court has also referred to 
the special circumstances under 
which the small plots were sold and 
their price was fixed. We agree with 
the High Court that the price paid 
for small plots of land cannot pro- 
vide a safe criterion for determining 
the amount of compensation for a 
vast area of land. We may in this 
context refer to a recent judgment in 
the case of Smt, Padma Uppal 
v. State of Punjab, C, A, Nos, 2339 
and 2403 of 1972, D/- 23-8-1976: (re- 
ported in AIR 1977 SC 580) wherein 
this Court observed that it is well 
settled that in determining compensa- 
tion the value fetched for small plots 
of land cannot be applied to the 
lands covering a very large area and 
that. the large area of land cannot 
possibly fetch a price at the same 
rate at which small plots are sold. 


7. S, 23 of the Land Acquisition 
Act provides that in determining the 
amount of compensation to be award- 
ed for the land acquired under the 
Act, the Court shall take into ac- 
count inter alia the market value of 
the land at the date of the publica- 
tion of the notification under S. 4 of 
the Act. The market value means 
price that a willing purchaser would 
pay to a willing seller for the pro- 
perty. having due regard to its exist- 
ing condition with all its existing ad- 
vantages and its potential possibili- 
ties when laid out in the most ad- 
vantageous manner exeluding any ad- 
vantage due to the carrying out of 
the scheme for which the property 
is compulsorily acquired, In consi- 
dering market value the  disinclina- 
tion of the vendor to part with his 
land and the urgent necessity of the 
purchaser to buy should be  disre- 








garded, There is an element of 
guess-work inherent in most cases 
involving determination of the mar- 


ket value of the acquired land, But 
this in the very nature of things can- 
not be helped. The essential thing is 
ito keep in view the relevant factors 
prescribed by the Act, If the judg- 
ment of the High Court reveals that 





it has taken into consideration the 
relevant factors, the assessment of 
the market value of the acquired 


land should not be disturbed (see 


Mahabir Beopar Mandal v, Forward Market Commission 


ALR. 


Thakur Kanta Prasad Singh (deady 
by L. Rs. v. State of Bihar, (AIR 1976 
SC 2219), After having been taken 
through the material on the record, 
we find no infirmity in the judgment 
of the High Court as might induce 
us to disturb its finding, The appeal 


consequently fails and is dismissed 
but in the circumstances without 
costs, 


Appeal dismissed. 


AIR 1977 SUPREME COURT 1562 


(From: Allahabad)* 
A. N. RAY, C. J, AND 
M, H. BEG, J. 
(1) In Civil Appeal No. 875 of 
1975: 


The Mahabir Beopar Mandal Ltd. 
Appellant v. The Forward Market 
Commission, Respondent. 

(2) In Civil Appeal No. 1748 of 
1975: 

The Chamber of Commerce, Appel- 
lant v. The Forward Markets Com- 
mission, Respondent, 

ny In Civil Appeal No, 1425 of 

74: 

The Bullion and Agricultural 
duce Exchange Ltd., 
The Forward Markets 
and another, Respondents, 


Civil Appeals Nos. 1425 of 1974, 
875 and 1748 of 1975, D/- 13-1-1977. 
Forward Contract (Regulation) Act 
(1952), Ss. 14A and 14B — Commo- 
dities in respect of which business 
can be carried on — Forward Mar- 
ket Commission empowered to im- 
pose conditions as to the commodities 
in respect of which business can be 
carried on by persons applying for 
registration — S, 4 empowers the 
Commission to impose such conditions. 
AIR 1975 SC 1218, Followed. 
(Paras 3 & 5) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1218:1975 Supp SCR 1 
3 


Pro- 
Appellant v. 
Commission 


*( (1) W. P. No. 6976 of 1974, D/- 
11-11-1974 (All); (2) Civil Mise W. P. 
No. 6932 of 1974, D/- 8-11-1974 
(All); (3) Special Appeal No. 8 of 


1966, D/- 1-9-1972 (All). 
CU/CU/A358/77/GGM/VSS 
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Mr. A. N. Parekh, Advocate, (In 
C. A 1748 of 1975); Mr. Yogeshwar 
Prasad, Sr. Advocate (in C, A. No. 


873 of 1975); Miss Rani Arora and 
Miss Meera Bali, Advocates, for Ap- 
pellants; Mr. D, N. Misra, Advocate, 


for Appellant in C. A, No. 1425 of 
1974: Mr. L. N, Sinha, Soli, Gen, (Mr. 
S. N. Prasad, Advocate, (In C. A. 873 
of 1975) and Mr. Girish Chandra. Ad- 
vocate with him), for Respondents in 
all Appeals. 


The following Judgment of | the 
Court was delivered by 
RAY, C. J.:— Civil Appeals Nos. 


873 and 1425 are by certificate under 
Article 133 (1) of the Constitution of 
India and Civil Appeal No, 1748 is 
by special leave. 


2. These appeals turn on the 
question whether the Commission 
described as the Forward Market 
Commission under the Forward Con- 
tract (Regulation) Act, 1952, can im- 
pose conditions under S. 14-A and 
S. 14-B on the commodities in res- 
pect of which business can be carri- 


ed on by persons who apply for 
registration. 
3. This Court in Union of India 


v. M/s. Rajdhani Grains and Jag- 
gery Exchange Ltd., (1975) Supp 
SCR 1:(AIR 1975 SC 1218) dealt 
with this specific question and 
came to the conclusion that the spe- 
cification of the commodities in res- 
pect of which the business can be carri- 
edonis a condition concerned with the 
regulation and control of the business 
relating to forward contracts, It is 
idle to suggest that the Commission 
in granting certificate of registration to 
carry on business will not be compe- 
tent to specify the commodities in 
which the persons asking for regis- 
tration will deal. 

4. Another contention was raised 
before us that the provisions contain- 
ed in 8. 4 of the Forward Contract 
(Regulation) Act 1952 do not confer 
power on the Commission to impose 
conditions, This contention is also 
repelled by the decision of this 
Court to which reference has already 
been made. It has been held in that 
case that the Commission alone is 
vested with power to impose condi- 
tions in regard to commodities in 
respect of which forward contracts 


Cumbum Roadways v. Balaguru Bus Service 
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can be entered into by a particular 
association, Ss, 15 to 18 of the Act 
do not clash with the power of the 
Commission to impose conditions in 
respect of commodities in which busi- 
ness of forward contract can be car- 
ried on. 

5. Another contention was advanc- 
ed before us that with regard to the 
recognised associations the Commis- 
sion had no power to impose condi- 
tions with regard to commodities in 
which they deal. This contention is 
also answered by the decision of this 
Court (supra), Further the provi- 
sions contained in Chap, III-A spe- 
cifically deal with registration of all 
associations concerned with regula- 
tion and control of forward contracts 
and the power of the Commission to 
grant or refuse such certificate of 
registration, 

6. All contentions advanced by the 
appellants are already answered by 
the decision of this Court (supra) 
and the observations made herein. 
The appeals are therefore dismissed. 
There will be no order as to costs. 

Appeals dismissed. 


AIR 1977 SUPREME COURT 1563 
(From: Madras)* 

A. N. RAY, C., J, M. H. BEG 

AND V. R. KRISHNA IYER. JJ. 

Cumbum Roadways (P) Ltd., Ap- 
pellant v. Balaguru Bus Service Pvt. 
Ltd. etc., Respondents. 

Civil Appeal No. 424 of 1971, 
10-12-1976. 

Motor Vehicles Act (1939), S. 47 — 
Grant of permit — Applicant secur- 
ing lesser marks cannot be preferred 
on compassionate ground. 

In granting a permit the R.T.A. 
cannot prefer a candidate with lesser 
marks on the ground that the rival 
with the larger marks had already 
got a permit on an overlapping route. 

(Para 2) 

It must be remembered that pub- 
lic interest is at stake when public 
transport services are operated. The 
scheme of the statute viz., the Mo- 


*(in W. P. No. 3125 of 1970, D/- 22-2- 
1971—(Mad.)). 


AU/AU/E881/76/MVI 


D/- 
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tor Vehicles Act is that he who can 
serve the travelling public best, is 
to be chosen as the  permit~holder. 
Considerations of grace, charity and 
compassion at the expense of public 
interest are an act of unfairness to 


the Act. (Para 3) 
Mr, M. Natesan, Sr. Advocate, 
(Mrs. S. Gopalakrishan, Advocate 


with him), for Appellant; Mr. K. S. 
Ramamurthi, Sr. Advocate, (M/s. A. 
T. M. Sampath, M. M. L. Srivastava 
and E, C. Agrawala, Advocates 
with him), for Respondent No, 1. 


Judgment of the Court was de- 
livered by 


KRISHNA IYER, J:— This ap- 
peal. without any merit, deserves to 
be dismissed without much ado. 


2. The few facts of the case 
that the appellant and the respon- 
dent, both operators of stage carri- 
ages, applied for a permit on an 86 
Km. route, Marks were awarded to 
both under the relevant Motor Vehi- 
cles Rules to settle their compara- 
tive merit, The appellant secured 
8.79 marks and the respondent 12.08. 
The latter thus secured an easy 
arithmetical victory over the for- 
mer and the sense of the scheme 
would have ordinarily led to the 
award of the permit to the respon- 
dent. However, the Road Transport 
Authority preferred the candidate 
with the lesser marks on the com- 
passionate ground that the rival 
with the larger marks had already 
sot a permit a couple of months be- 
fore. on an overlapping route of 53 
km, On appeal, the Appellate Tribu- 
nal set aside this award and grant- 
ed the permit to the one 
who had more merit. This has been 


are 


affirmed throughout, repelling the 
challenge by writ petition. The ag- 
grieved appellant contends that his 
permit should not have been set 


aside, the ground being that the res- 
pondent had got an earlier permit on 
a part of the route. We = are not 
persuaded about this ground being 
good, 

3. Permits cannot be equated with 
distribution of patronage. We must 
remember that public interest is at 
stake when public transport services 
are operated. The scheme of the sta- 
tute viz., the Motor Vehicles Act is 


Charan Transport Co. v. Kanan Lorry Service 


ALR. 


that he who can serve the travelling 
public best, is to be chosen as the 
permit holder. Considerations of 
grace, charity and compassion at the 
expense of public interest are an act 
of unfairness to the Act, The conclu- 
sion, therefore is that the appellant’s 
claim was rightly rejected and the 
respondent’s award was rightly made. 
4. We dismiss the appeal but in 

the circumstances without costs, 
Appeal dismissed. 


AIR 1977 SUPREME COURT 1564 
(From: Madras)* 
A. N. RAY C. J., M. H. BEG AND 
V. R. KRISHNA IYER, JJ, 

The Charan Transport Co, Ltd.. Ap- 
pellant v. Kanan Lorry Service and 
another, Respondents. 

Civil Appeals Nos. 
1976, D/- 10-12-1976, : 

Motor Vehicles Act (1939), 
Ss. 68-F (1D), 58 — Scope of S. 68-F 
(1D) — Publication of draft scheme 
prior to expiry of permit of operator 
Non-publication of approved 
scheme — Application for renewal in 
compliance with S. 58 — Maintain- 
ability — W., P, Nos. 5881 and 5884 
of 1975, D/- 12-10-1976 (Mad), Part- 
ly reversed on law. 


At the time a stage carriage ope- 
rator’s permit expired a draft scheme 
had already been published but the 
approved scheme had not been pub- 
lished. In usual course and in com- 
pliance with S. 58, the permit holder 
had applied for renewal before 120 
days ahead. But the State withdrew 
the draft scheme for some technical 
reasons and republished it after the 
operator’s permit had expired, The 
R.T. A. rejected operator’s applica- 
tion for renewal. On writ - petition, 
the High Court however directed the 
grant of renewal on a wider view of 
S. 68-F (1D). On appeal to Supreme 
Court by State: 

Held that the renewal of permit 
must remain to the extent contem- 
plated in the proviso to S. 68-F (1D). 
The fact that the draft scheme was 


*(W. P. Nos, 5881 and 5884 of 1975, 
D/- 12-10-1976—(Mad.)). 
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later withdrawn could not affect the 
right of the operator to a renewal. 
If, for reasons beyond the control of 
the operator the renewal process 
got delayed or prolonged he could 
not be penalised. Save in -this 
category of cases, all other permits 
which expired before the draft 
scheme was published, suffered the 
ban of S. 68-F (1D). However, no 
permit could enure beyond the time 
of the publication of the approved 
scheme. Scope and applicability of 
S. 68-F (1D) Proviso explained. W. P. 
Nos. 5881 & 5884 of 1975, D/- 12-10- 
76 (Mad), partly reversed on law but 
affirmed on facts. (Paras 3, 4, 7) 


Mr. V. P. Raman, Addl. Sol, Gene- 
ral of India, (Mrs. N.-G. Krishna 
Iyengar and M/s. Shri Narain K. J. 
John and D. N, Mishra, Advocates of 
M/s, Dadachanji & Co., Advocates 
with him), for Appellant; Mr. F. 
S. Nariman. Sr. Advocate, (M/s. M. 
N. Rangachari, A. R. Ramanathan, 
Jayaraman, M, M.-L, Srivastava and 
A. T. M. Sampath, Advocates with 
him), for Respondent No. 1. 


The Judgment of the Court was de- 
livered by 


V. R. KRISHNA IVER, J:— The 
short question, involving a point of 
construction of Sec. 68-F (1D), has 
been raised by the Additional Solici- 
tor General in these appeals by Spe- 
cial Leave. 

2. The respondent was a stage 
carriage operator whose two permits 
were to expire in January and 
March 1976. In the usual course and 


in compliance with S, 58 of the 
Motor Vehicles Act, 1939 (for short, 
‘The Act’) he applied for renewal 


more than 120 days ahead but at the 
time of the actual date of expiry of 
the permits a draft scheme under 
Part IV-A had been published, This 
fulfilled the requirements of the pro- 


viso to S. 68-F (1D) and entitled the 


appellant to renewal for the limited 
period stated in the said proviso, But 
the State withdrew the draft scheme 
for some technical reasons and re- 
published it in July 1975, after the 
appellant’s permit had expired, Ap- 
plying the prohibition contained in 
S. 68-F (1D) the Regional Transport 
Authority (for short the ‘R.T. A’) 
rejected the prayer, for renewal. 


Charan Transport Co, v. Kanan Lorry Service [Prs. 1-7] S.C. 1565 


However, the High Court set aside 
that order and directed the grant of 
renewal, on a certain view of the 
section which the Additional Solici- 
tor General contends goes beyond 
the limits of the plain words used. 
The aggrieved State appeals, 

3. While we are satisfied that on 
the peculiar facts of this case the 
respondent can sustain the permits 
the legal position canvassed by the 
appellant appears to he correct, 

4. At the time the  respondent’s 
permit expired a draft scheme had. 
already been published but the ap- 
proved scheme had not been pub- 
lished. Any permit holder whose 
permit expires during this spell is 
eligible for a renewal as specified in 


the proviso. The fact that the draft 
scheme was later withdrawn . canrot 
affect the right to a renewal. We, 


therefore, hold that the renewal of 
permit shall remain to the extent 
contemplated in the proviso to 
S. 68-F (1D). 


5. Before we consider the legal 
question we may read S. 68-F (1D). 

“(1D) Save as otherwise provided 
in sub-section (1A) or sub-s, (1G), no 
permit shall be granted or renewed 
during the period intervening þe- 
tween the date of publication, under 
S. 68-C of any scheme and the date 
of publication of the approved or 


modified scheme, in favour of any 
person for any class or road trans- 
port services in relation to an area 


or route or portion thereof covered 


by such scheme. 

Provided that where the period of 
operation of a permit in relation to 
any area, route, or portion thereof 
specified in a scheme published under 
S. 68-C expires after such publica- 
tion, such permit may be renewed 
for a limited period, but the permit 
so renewed shall cease to be effec- 
tive on the publication of the scheme 
under sub-s, (3) of S, 68-D.” 


6. Three propositions plainly 
emerge, 

7. No permit or renewal, except 
to the extent expressly saved by 


S. 68-F (1D), can be granted by the 
R. T. A, during the period between 
the date of publication of any scheme 
and the date of publication of the 
approved scheme, (2) If a permit ex- 





1566 S.C. 


pires after the publication of any 
draft scheme such permit is eligible 
for renewal for a limited period as 
set out in the proviso. This special 
provision cannot be stretched, on the 
ground of possible anomalies or un- 
just consequences, to cover permits 
exviring even before the publication 
of the draft scheme, Where the lan- 
guage is plain, interpretation cannot 
take the shape of addition or inter- 
stitial legislation. (3) A rider to pro- 
position No. 2 has to be added, If a 
permit holder whose permit is about 
to expire, diligently does, in the nor- 
mal course, all that he need and all 
that he can, that is to say. apply for 
renewal before 120 days, in the man- 
ner laid down in S. 58 of the Act, 
he sets in motion the legal machi- 
nery for the grant of renewal which 
must ordinarily culminate in renewal 
within 120 days. The fact that a 
scheme is published before the ac- 
tual grant of renewal will not inter- 
cept or extinguish the process of 
law set in motion by the application 
for renewal. In such cases the R.T.A. 
has to act promptly and if the appli- 
cation for renewal is in conformity 
with the law.ithas to consider it and 
grant or reject according to mer” 
ff, for reasons beyond the control of 
the applicant. the renewal process 
gets delayed or prolonged he cannot 
be penalised. Renewal is a legal 
process, not the final act, Save in 
this category of cases, all other per- 
mits which have expired before the 
draft scheme is published, suffer the 
ban of S. 68-F (1D). However, no 
permit can enure beyond the time of 
the publication of the approved 
scheme, This saves cases of bona 
fide applications for renewal of per- 
mits, not calculated to thwart a 
scheme, and helps the travelling 
publie during the interregnum when 


the scheme is under scrutiny. The 
wider proposition accepted by the 
High Court that all permits which 


have expired before the draft scheme 
is published can be renewed does not 





appear to be correct and does not 
have our approval. 
8. With this declaration of the 


law we dismiss the appeals, No order 
as to costs. , 
Order accordingly. 
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AIR 1977 SUPREME COURT 1566 
(From: AIR 1976 Bom 28) 
A. C. GUPTA AND P.S. 
KAILASAM, JJ. 
National Textile Corporation and 
another, Appellants v. State of Maha- 
rashtra and others, Respondents. 


Civil Apeal No. 309 of 1976, D/- 
12-4-1977. 
Sick Textile Undertakings (Na- 


tionalisation) Act (1974), Ss. 3 (1) and 
4(2) — Vesting of textile undertak- 
ing in the Central Government 
Words “freed and discharged from ... 
all other incumbrances 
affecting it” In sub-s, (2) of S. 4 — 
“Incumbrances” if includes Notifica- 
tions under Land Acquisition Act so 
as to render them inoperative upon 
vesting of land in Central Govern- 
ment, 


Held that the Notification under 
Ss. 4 and 6 of the Land Acquisition 
Act were not fetters falling in the 
category of “other incumbrances” 
mentioned in S.4(2) of the Sick Tex- 
tile Act and could not be held to 
have become inoperative on the land 
vesting in the Central Government. 


— 


Ce a 


(Para 4) 
It is clear from what follows the 
words “all other incumbrances af- 


fecting it’ in sub-s, (2) of S, 4 that 
fetters on the property like attach- 
ment, injunction or decree or order 
of any court restricting the use of 
the property which are deemed to 
have been withdrawn upon the pro- 
perty vesting in the Central Govern- 
ment are not really incumbrances 


within the meaning of the word as 
used in that sub-section, (Para 4) 
An incumbrance in its ordinary 


sense has to be a liability “attached 
to property”, it must be a burden or 
liability that runs with the land. 
But a notification issued by the Gov- 
ernment under the Land Acquisition 
Act is not a burden or liability that 
is attached to the property, The 
sovereign right of the State to take 
proceedings for the acquisition of any 
land for public purpose is similar to 
its right to impose tax on the land 
which is “paramount to the owner- 
ship over the land and outside it”. 
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AIR 1976 Bom 28, Affirmed. 
(Para 4) 
Cases Referred: Chronological Paras 


AIR 1955 SC 298: (1955) 1 SCR 1311 


(Para 4) 
Mr, L N. Shroff and Mr. H, S. 
Parihar, Advocates, for Appellants; 
Mr. M. N. Shroff, Advocate, (for 


Nos. 1 & 2) and Mr. V. P, Raman, 
Addl, Sol, Genl. (M/s, K. J. John. & 
Shri Narain, Advocates with him), 
(for No, 3), for Respondents. 


Judgment of the Court was 
livered by 


GUPTA, J:— Ahmedabad Jupiter 
Spinning Weaving and Manufacturing 
Company Limited was the owner of 
5900 sq. yds. of land forming part of 
its mill premises at Lower Parel in 
Bombay which was sought to be ac- 
quired by the Maharashtra Govern- 
ment for a municipal school. Noiifi- 
cations under Ss, 4 and 6 were issu- 
ed on June 19, 1961 and May 29, 
1964 respectively. The company fil- 
ed a writ petition in the Bombay 
High Court challenging the validity 
of the notifications on several grounds. 
A single Judge of the High Court 
having dismissed the writ petition on 
August 11, 1969 the company prefer- 
red a letters patent appeal, During 
the pendency of the appeal, the 
management of the company was 
taken over by the Central Govern- 
ment on October 8, 1972 under the 
Industries (Developmént and Regula- 
tion) Act, 1951. On September 21, 
1974 an Ordinance called the Sick 
Textile Undertakings (Nationalisation) 
Ordinance, 1974 was promulgated by 
virtue of which the textile undertak- 
ing of the company the management 
of which had been taken over by 
the Central Government, vested ab- 
solutely in the Central Government 
with effect from the “appointed day”, 
which was April 1, 1974, and imme- 
diately thereafter stood transferred 
and vested in the National Textile 
Corporation. The Ordinance was la- 
ter replaced by the Sick Textile 
Undertakings (Nationalisation) Act, 
1974 (hereinafter referred to as Sick 
Textile Act). Ss. 3 and 4 of the Act 
are as follows: 

“3. Acquisition of rights of owners 
in respect of sick textile . undertak- 
ings. (1) On the appointed day, 


de- 
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every sick textile undertaking and 
the right, title and interest of the 
owner in relation to every such sick 
textile undertakings shall stand 
transferred to, and shall vest abso- 
lutely in, the Central Government. 


(2) Every sick textile undertaking 
which stands vested in the Central 
Government by virtue of sub-s. (1) 
shall, immediately after it has so 
vested, stand transferred to, and 
vested in, the National Textile Cor- 
poration, 


4, General effect of vesting. (1) The 
sick textile undertaking referred to 
in S, 3 shall be deemed to include 
all assets, rights, leaseholds, powers, 
authorities and privileges and all 
property, movable and immovable, 
including lands, buildings, workshops, 
stores, instruments, machinery and 
equipment, cash balances, cash on 
hand, reserve funds, investments and 
book debts and all other rights and 
interests in, or arising out of, such 
property as were immediately before 
the appointed day in the ownership, 
possession, power or contro] of the 
owner of the sick textile undertak- 
ing, whether within or outside India, 
and all books of account, registers 
and all other documents of whatever 
nature relating thereto and shall also 
be deemed to include the liabilities 
eres eennanene specified in sub-s. (2) 
O; ; 


(2) All property as aforesaid which 
have vested in the Central Govern- 
ment under sub-s. (1) of S. 3 shall, 
by force of such vesting, be freed 
and discharged from any trust, obli- 
gation, mortgage, charge, lien and all 
other incumbrances affecting it, and 
any attachment, injunction or decree 
or order of any court restricting the 
use of such property in any manner 
shall be deemed to have been with- 
drawn.” 

The other sub-sections of S, 4 are 
not relevant for the present purpose. 


2. The National Textile Corpora- 
tion applied to the High Court for 
being substituted in place of the 
original appellant in the letters patent 
appeal which was pending and the 
application was allowed, The main 
contention on behalf of the substitu- 
ted appellant in the High Court was 
that. the two notifications under Ss. 4 
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and 6 of the Land Acquisition Act 
must be held to have become ineffec- 
tive in view of S, 4 (2) of the Sick 
Textile Act which provides that all 
property which vests in the Central 
Government under S. 3 (1) does so 
free from all “incumbrances affecting 
it.” The High Court dismissed the 
appeal holding that the notifications 
under the Land Acquisition Act were 
not incumbrances within the mean- 
ing of S. 4(2) of the Sick Textile 
Act. In the appeal before us filed 
with special leave obtained from this 
Court, the National Textile Corpora- 
tion questions the correctness of the 
view taken by the High Court. 


3. Thus the only question for de- 
termination in the appeal is whether 
the notifications issued under the 
Land Acquisition Act are incumbran-~ 
ces within the meaning of the word 
as used in S. 4 (2) of the Sick Textile 
Act. S. 3 and the first two sub-sec- 
tions of S. 4 of the Sick Textile Act 
are the only provisions relevant in 
this context. S. 3 provides that on 
the appointed day every sick textile 
undertaking shall vest absolutely in 
the Central Government, and then in 
the National Textile Corporation. 
Sub-s. (1) of S. 4 states that the 
undertakings vesting in the Central 
Government under S. 3 shall be 
deemed to include all assets, rights 
and interests in the ownership, pos- 
session or control of the owners of 
such undertakings immediately be- 
fore the appointed day. Sub-s, (2) of 
S. 4 provides that all property vest- 
ing in the Central Government under 
S. 3 shall, “by force of such vesting, 
be freed and discharged from any 
trust. obligation, mortgage, charge, 
lien and all other incumbrances af- 
fecting it, and any attachment, in- 
junction or decree or order of any 
court restricting the use of such 
property in any manner shall be 
deemed to have been withdrawn.” 

4. Counsel for the appellant argues 
that sub-s, (2) of S, 4 is intended to 
vest the sick textile undertakings in 
the Central Government free from 
all fetters, and the notifications issu- 
ed under the Land Acquisition Act 
which had the effect of freezing the 
price of the land were fetters falling 
in the category of “other incumbran- 
ces” mentioned in S. 4 (2) of the Sick 


A.LR. 


Textile Act. The term ‘incumbrance’ 
has not been defined in the Act. In 
Wharton’s Law lexicon incumbrance 
is described as being a claim, lien or 
liability, attached to property. This is 
the sense in which the term is ordi- 
narily used, An incumbrance in this 
sense, has to be a liability “attached 
to property”, it must be a burden or 
liability that runs with the land. as 
the High Court has held. But a noti- 
fication issued by the Government 
under the Land Acquisition Act is 
not a burden or liability that is at- 
tached to the property. The sover- 
eign right of the State to take pro- 
ceedings for the acquisition of any 
land for public purpose is similar to 
its right to impose a tax on the land 
which is “paramount to the owner- 
ship over the land and outside it.” 
(See The Collector of Bombay v. 
Nusserwanji Rattanji Mistri, (1955) 
1 SCR 1311 page 1323:(AIR 1955 
SC 298 at page 305). Under sub- 
s. (2) of S. 4 of the Sick Textile Act 
all property which have vested in 
the Central Government under S. 3 (1) 
shall be freed and discharged from 
any trust, obligation, mortgage, 
charge, lien and all other incumbran- 
ees affecting it, and any attachment, 
injunction or decree or order of any 
court restricting the use of such pro- 
perty shall be deemed to have been 
withdrawn, Counsel for the respon- 
dent, State of Maharashtra, submits 
that the term incumbrance should 
take colour from the different kinds 
of burden on the land specified in 
S. 4(2) preceding the words ‘all 
other incumbrances”; it is argued that 
incumbrance in the context means 
some burden or liability that is at- 
tached to the property, like mort- 
gage, charge, lien ete. That this is 
so would also appear from what fol- 


lows the words “all other incum- 
brances affecting it.’ Having said 
that the vesting will be free from 
trust, obligation, mortgage, charge, 


lien and all other incumbrances af- 
fecting it, sub-s, (2) goes on to add 
that “any attachment, injunction or 
decree or order of any court restrict- 
ing the use of such property in any 
manner shall be deemed to have been 
withdrawn” upon vesting. If the ap- 
pellant’s construction of the provi- 


sion were correct, and incumbrance 
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meant any kind of fetter, any attach- 
ment, injunction or decree or order 
restricting the use of the property 
would be included in “all other in- 
cumbrances” and it would have been 
quite unnecessary to mention them 
separately. This makes it clear that 
lfetters on the property like attach- 
ment, injunction or decree or order 
of any court restricting the use of 
the property which are deemed to 
have been withdrawn upon the pro- 
perty vesting in the Central Govern. 
ment are not really  incumbrances 
within the meaning of the word as 
used in sub-s. (2) of S. 4, We there- 
fore agree with the High Court that 
the notifications issued under Ss. 4 
and 6 of the Land Acquisition Act 
are not incumbrances and cannot be 
held to have become inoperative on 
the land in question vesting in the 
Central Government. 


5. The appeal is dismissed but in 
the circumstances of the case with- 
out any order as to costs. 

Appeal dismissed. 


AIR 1977 SUPREME COURT 1569 
(From: Delhi)* 

V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 
Busching Schmitz Private Ltd., Ap- 
pellant v. P. T, Menghani and an- 

other, Respondents. 

Civil Appeal No. 81 of 1977, 
17-3-1977. 

(A) Delhi Rent Control Act (59 of 
1958), S. 14-A — Right to recover 
immediate possession of premises — 
Premises”, meaning — Eviction pro- 
ceeding resisted on the ground that 
premises were let out for a residen- 
tial-cum-commercial purpose — Pur- 
pose of lease is not decisive of cha- 
racter of accommodation —— Refusal 
of leave to contest held was proper. 

Residential premises are not only 
those which are let out for residen- 
tial purposes. Nor do they cover all 
kinds of structures where humans 
may manage to dwell, Use or pur- 
pose of the letting is no conclusive 
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test. Whatever is suitable or adapt- 
able for residential uses, even by 
making some changes, can be desig- 
nated ‘residential premises’, And once 
it is ‘residential’ in the liberal sense 
S. 14-A stands attracted, 
(Paras 17, 18) 
A building which reasonably ac- 
commodates a residential user is a 
residential accommodation — nothing 
less, nothing else. The circumstan- 
ces of the landlord are not altoge- 
ther out of place in reaching a right 
judgment. The ‘purpose test’ will 
enable officers who own houses to 
defeat the Government by pleading 
that they do not own ‘residential pre- 
mises’ because the lease is for com- 
mercial use, built though it was and 
suitable though it is, for residence. 
Similarly, the ‘possibility test? may 
make nonsense of the provision. The 
contrast in the phraseology between 
S. 14 (1) (e) and S, 14-A strengthens 
this inference. The legislature has, 
in the former provision, used the ex- 
pression ‘premises let for residential 
purposes’, thus investing the purpose 
of the lease with special significance. 
The deliberate omission of such 
words in S. 14-A and, instead, the 
use of the flexible but potentially 
more comprehensive, though cryptic, 
expression ‘residential accommodation’ 
cannot be dismissed as accidential. 
(Para 19) 
(B) Delhi Rent Control Act (59 of 
1958), Ss. 14-A, and 19 — S, 14-A is 
largely a rider to Section 14 — Con- 
dition indicated in S. 19 must muta- 
tis mutandis bind the landlord. 


Where the landlord has sought 
eviction under S, 14-A and the ten- 
ant is ejected, S. 19 of the Act obli- 
gates the landlord to occupy the 
premises, In liberal terms, that sec- 
tion does not apply to eviction ob- 
tained under S. 14-A, But the scheme 
of that section definitely contem- 
plates a specific representation by the 
petitioner-landlord to the Control- 
ler that because he has been order- 
ed to vacate the premises where he 
is residing. therefore he requires im- 
mediate possession for his occupation. 
The non obstante clause, the vesting 
of a right to immediate recovery, 
the creation of a summary process 
under S. 25-B and the package of 
connected provisions, all emphasise 
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that the amendinents have to be 
viewed as a whole, that the Court 
cannot be fooled and the statute 
mocked at. (Para 21) 


In every application for eviction by 
a landiord there is a necessarily im- 
plied representation to court that for 
the reason of his being directed to 
get out he must be given possession 
of his own residence for his own oc- 
cupation with the aid of the judicial 
process. If the finale is reached and 
possession obtained. the Court will 
not allow a party to reduce its pro- 
cess to a mere make-believe, or a 
clever parody, breaking faith with the 
judicial process itself, Such bathos 
can be interdicted by the use of the 
inherent power of the Court. The 
re-letting to someone else or non- 
occupation, even after a reasonable 
time or without reasonable cause, 
will be regarded as an abuse of the 
process of the Court and, at the in- 
stance of the affected tenant or 
otherwise, the eviction order cancel- 
led and possession restored, 


(Para 22) 
Cases Referred: Chronological Paras 
AIR 1977 SC 265 7 
(1976) 39 Mod LR 379 23 
(1942) 318 US 363 24 


Mr. F. S. Nariman, Sr. Advocate, 
(M/s. N. S. Sistani and K. C, Dua, 
Advocates with him), for Appellant; 
Mr, K. K. Jain, Mr, S, K. Jain and 
Mr, P. Dayal, Advocates, for Respon- 
dent No. 1. 


The Judgment of the 
delivered by 


KRISHNA IYER, J.:— Delhi, the 
home of Power and the nidus of para- 
doxes, presents many pathological 
problems to the students of history, 
social science, politics and law, often 


Court was 


interacting with each other. We are 
here concerned with the  socio-legal 
malady of accommodation scarcity 


and the syndrome of long queues of 
government employees waiting, not 
knowing for how long, for allotment 
of government quarters at moderate 
rents and the co-existence of several 
well-to-do officers enjoying, by vir- 
tue of their office, State-allotted re- 
sidential accommodation while own- 
ing their own but letting them out at 
lucrative rents, making substantial 
_ incomes in the ‘bargain. The law 
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awoke to end this unhappy develop- 
ment and to help the helpless non- 
allottees get government accommoda- 
tion, Such is the back-drop to Sec- 
tion 14A which, read along with Sec- 
tion 25B, of the Delhi Rent Control 
Act, 1958 (Act LIX of 1958) (for 
short, the Act), falls for our conside- 
ration in the present appeal by spe- 
cial leave, 


2. A deeper understanding of the 
need for the new provisions just 
mentioned and the construction that 
they bear in the context necessitates 
stating a little more in detail the so- 
cial setting. The seat of the capital 
of a vast country with varied activi- 
ties naturally will be honeycombed 
with government offices, public orga- 
nisations and growing armies of em- 
ployees. The higher echelons in 
public service, over the decades, 
have made generous use of the avail- 
ability of government lands at low 
prices and of the know-how of uti- 
lising, to their advantage, the im- 
mense developmental potential in the 
years ahead if buildings were con- 
structed with foresight. Thus many 
neatly organised colonies blossom- 
ed all around Delhi whose owners 
were in many instances officers who 
had the telescopic faculty to see the 
prospective spreadout of Delhi ofthe 
future, Taking time by the forelock 
they wisely invested money (often on 
soft loans from Government) in 
buildings which secured ambitious 
rents when India’s headquarters did, 
as it was bound to, explosively ex- 
pand, Most of such officials let their 
premises for high rents to big busi- 
nessmen, foreign establishments, com- 
pany executives and others of their 
ilk. 

3. Where did the officers themsel- 
ves reside? The strange advantage 
of Delhi is that houses, with lawns, 
servants’ quarters and ,other ameni- 
ties, built by government long years 
back are allotted to government ser- 
vants on rents which are a fraction 
of what similar accommodation in 
the private sector may fetch, Often- 
times the bigger officials, according 
to the hierarchical system (almost 
perfected into some sort of officials 
castes and sub-castes based on status 
and position in the ministries and 
not on the needs of their families or 
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office) occupied the classified quar- 
ters, the officials ‘brahmins’, of 


course, getting the best. The rents 
they paid as tenants were negligible 
compared to the returns they made 
as landlords. Indeed, a sociological 
research into the whole system may 
perhaps unravel the semi-survival of 
quasi-feudal life-styles and the un- 


lovely phenomenon of publie ser- 
vants paying little and collecting 
large. 

4. The socio-economic sequel was 


worse than this. An astronomical in- 
crease in the number of government 


servants led to a terrific pressure for- 


accommodation because, most of 
them-—particlarly at the lesser levels 
had no worthwhile salaries and 
were priced out of the private sector 
where rentals had  wunconscionably 
rocketed, This rack-renting abuse 
can be checked, in some measure, by 
an activist policy of relentlessly en- 
forcing fair rents through penal tags. 
That, of course, depends on the will 
and wisdom of Parliament and Gov- 
ernment, and the court may not 
make any comment, Anyway, cur- 
rently, controls in this essential area 
‘of human accommodation, in the capi- 
tal city of our socialist republic, are 
a statute-book virtue. Similarly, the 
suggestion, in the course of his sub- 
missions, made by counsel for the 
appellants, that the true solution is 
for the State to build more accom- 
modation for its servants and not 
eject tenants like his client is com- 
mendable as a text book panacea 
but ‘a consummation to be wished’ 
in practical expectations. - 


5. Nevertheless, the State took 
cognisance of the sinister develop- 
ment of several officers owning pri- 
vate residences and occupying gov- 
ernment premises and making hand- 
some dividends out of the disparity 
in rents and, ergo, a large number 
of less fortunate officials having to 
wait in a queue for years hoping 
against hope that some day some gov- 


ernment quarters would be allotted. 
These latter, with broken domestic 
budgets, huddle together in small 


private tenements (or even servants’ 
quarters) paying rents beyond their 
means. The polities and economies of 
scarcity are well known. Out of this 
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distressing situation was born S. 14A 
of the Act. 

6. A fasciculus of clauses creating 
substantive and procedural provisions 
to meet the evil and advance the 
scheme in that behalf came in, first 
by Ordinance 24 of 1975 in Decem- 
ber 1975, duly replaced by the Delhi 
Rent Control (Amendment) Act, 18 
of 1976. The chronic disease needed 
drastic treatment and the legislative 
draftsmen created a chain of stiff 
provisions, Speaking generally, the 
government, after satisfying itself 
about the official having let out his 
residential building and occupying of- 
ficially allotted quarters, directed the 
person to vacate government premi- 
ses but he had quickly to get back 
his own house. So a new right (Sec- 
tion 14A) was created, accelerated 
remedial procedures were prescribed 
(Ss. 25A and 25B). This appeal turns 
on the meaning of S. 14A. 


7. The purpose of the project has 
been explained by Chandrachud J in 
Sarwan Singh v. Kasturi Lal, AIR 
1977 SC 265, 272-274: 


“The object of Section 14A, as 
shown by its marginal note, is to 
confer a right on certain landlords 
to recover ‘immediate possession of 
premises’ belonging to them and 
which are in the possession of their 
tenants. In the significant lancuage 
of the marginal note, such a rioth» is 
‘to accrue’ to a class of persons The 
same concept is pursued and clarified 
in the body of S. 14A by providing 
that in the contingencies mentioned 
in the section, a right will accrue to 
the landlord ‘to recover immediate- 
ly possession of any premises let out 
by him’...... u 


x x x x 
“Whatever be the merits of that 
philosophy, the theory is that an al- 
lottee from the Central Government 
or a local authority should not be 
at the mercy of law's delays while 
being faced with instant eviction by 
his landlord save on payment of 
what in practice is penal rent. Fac- 
ed with a Hobson’s choice, to quit the 
official residence or pay the market 
rent for it, the allottee had in turn 
to be afforded a quick and expediti- 
ous remedy against his own tenant. 
With that end in view itwas provid- 
ed that nothing, not even the Slum 
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Clearance Act, shall stand in the way 
of the allottee from evicting his ten- 
ant by resorting to the summary 
procedure prescribed by Chap, IIIA. 
The tenant is even deprived of the 
elementary right of a defendant to 
defend a proceeding brought against 
him, save on obtaining leave of the 
Rent Controller. If the leave is re- 
fused, by S. 25B (4) the statement 
made by the landlord in the appli- 
cation for eviction shall be deemed 
to be admitted by the tenant and 
the landlord is entitled to an order 
for eviction, No appeal or second 
appeal lies against that order. Sec- 
tion 25B (8) denies that right and 
provides instead for a revision to the 
High Court whose jurisdiction is 
limited to finding out whether the 
order complained of is according to 
law.” 


8. Tt is a notorious fact that, vest- 
ing a right is long years’ distance 
away from getting the remedy, 
thanks to our legal process with its 
slow motion mood. A jurisprudence 
of quick-acting and comprehensive 
remedies, demanding re-structuring 
and streamlining of the judicative 
apparatus and imparting operational 
speed and modernisation of the 
whole adjectival law and practice, is 
urgent and important — an observa- 
tion we make hoping that Parliament 
will programme for such a construc- 
tive change for the good of the com- 
munity, in consultation with the 
Court and the Bar, That legal instru- 
mentality alone truly sustains the 
rule of Jaw which delivers justice 
with inexpensive celerity, finality 
and fullness. The big right-re- 
medy gap is the bane of our system. 
We regard it our duty to mention 
this dimension of justice and this de- 
sideratum of systemic reform so that 
repetitive litanies to end law’s delays 
may be intelligently heeded by the 
law makers instead of joining the 
chorus ‘against the court, 


9. Back to the statute. Sec. 14-A, 
with a non obstante rider, follows 
upon and is partly supplemental to 
S. 14 which primarily governs evic- 
tion by landlords of tenants. We may 
extract a part of S, 14 and the whole 
of S. 14A: 

“14 (1) Notwithstanding anything 
to the contrary in any other law or 
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contract, no order or decree for the 
recovery of possession of any premi- 
ses shall be made by any court or 
Controller in favour of the landlord 
against a tenant: 

Provided that the Controller may, 
on an application made to him in the 
prescribed manner, make an order for 
the recovery of possession of the 
premises on one or more of the fol- 
lowing grounds only, namely.— 


(a) to (d) xx XX XX 

(e) that the premises let for resi- 
dential purposes are required bona 
fide by the landlord for occupation 


as a residence for himself or for any 
member of his family dependant on 
him, if he is the owner thereof or for 
any person for whose benefit the 
premises are held and that the land- 
lord or such person has no other 
reasonably suitable residential accom- 


modation: 


Explanation.— For the purposes of 
this clause, ‘premises let for residen- 
tial purposes include any premises 
which having been let for use as a 
residence are, without the consent of 
the landlord, used incidentally for 
commercial or other purposes;...... 2 

x x x x 

“14A. Right to recover immediate 
possession of premises to accrue to 
certain persons.— 


(1) Where a landlord who, being a 
person in occupation of any residen- 
tial premises allotted to him by the 
Central Government or any local 
authority is required, by, or in pur- 
suance of, any general or special 
order made by that Government or 
authority, to vacate such residential 
accommodation, or in default, to in- 
eur certain obligations, on the ground 
that he owns, in the Union territory 
of Delhi, a residential accommoda- 
tion either in his own name or in the 
name of his wife or dependant child, 
there shall accrue, on and from the 
date of such order, to such land- 
lord, notwithstanding anything con- 
tained elsewhere in this Act or in 
any other law for the time being in 
force or in any contract (whether 
express or implied), custom or usage 
to the contrary, a right to recover 
immediately possession of any premi- 
ses let out by him: 


Provided that nothing in this see- 
tion shall be construed as conferring 
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a right on a landlord owning, in the 
Union Territory of Delhi two or more 
dwelling houses, whether in his own 
name or in the name of his wife or 
dependant child, to recover the pos- 
session of more than one dwelling 
house and it shall be lawful for such 
landlord to indicate the dwelling 
house, possession of which he in- 
tends to recover, 

(2) Notwithstanding anything con- 
tained elsewhere in this Act or in 
any other law for the time be- 
ing in force or in any contract, 
custom or usage to the contrary. 
where the landlord exercises the 
right of recovery conferred on him 
by sub-section (1), no compensation 


shall be payable by him to the ten- - 


ant or any person claiming through 
or under him and no claim for 
such compensation shall be enter- 
tained by any court, tribunal or 
other authority: 


Provided that where the landlord 
had received,— 
(a) any rent in advance from the 


tenant, he shall, within a period of. 


ninety days from the date of reco- 
very of possession of the premises by 
him, refund to the tenant such 
amount as represents the rent pay- 
able for the unexpired portion of 
the contract, agreement or lease; 


(b) any other payment, he shall, 
within the period aforesaid, refund 
to the tenant a sum which shall bear 
the same proportion to the total 
amount so received, as the unexpired 
portion of the contract or agree- 
ment, or lease bears to the total pe- 
riod of contract or agreement or 
lease; 

Provided further that, if any de- 
fault is made in making any refund 
as aforesaid, the landlord shall be 
liable to pay simple interest at the 
rate of six per cent per annum on 
the amount which he has omitted, or 
failed to refund.” 

A summary remedy is provided by 
S. 25B which reads: 

“25B. Special procedure for the 
disposal of applications for eviction 
on the ground of bona fide require- 
ment,— 

(1) Every application by a land- 
lord for the recovery of possession of 
any premises on the ground specified 
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the tenant, also direct the 
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in Cl, (e) of the proviso to sub-sec- 
tion (1) of S. 14, or under S. 14A, 
shall be dealt with in accordance 
with the procedure specified in this 
section, 

(2) The Controller shall issue sum- 
mons, in relation to every applica- 
tion referred to in sub-s, (1), in the 
form specified in the Third Schedule. 


(3) (a) The Controller shall, in ad- 
dition to, and simultaneously with, 
the issue of summons for service on 
summons 
to be served by registered post, 
acknowledgment due, addressed to 
the tenant or his agent empowered 
to aecept the service at the place 
where the tenant or his agent actual- 
ly and voluntarily resides or carries 
on business or personally works for 
gain and may, if the cicumstances of 
the case so require, also direct the 
publication of the summons in a 
newspaper circulating in the locality 
in which the tenant is last known to 
have resided or carried on business 
or personally worked for gain. 

(b) When an acknowledgment pur- 
porting to be signed by the tenant 
or his agent is received by the Con- 
troller or the registered article con- 
taining the summons is received back 
with an endorsement purporting to 
have been made by a postal emplo- 
yee to the effect that the tenant or 
his agent had refused to take deli- 
very of the registered article, the 
Controller may declare that there has 
been a valid service of summons. 

(4) The tenant on whom the sum- 
mons is duly served (whether in the 
ordinary way or by registered post) 
in the form specified in the Third 
Schedule shall not contest the pra- 
yer for eviction from the premises 


unless he files an affidavit stating 
the grounds on which he seeks to 
contest the application for eviction 


and obtains leave from the Controller 
as hereinafter provided; and in de- 
fault of his appearance in pursuance 
of the summons or his obtaining such 
leave, the statement made by 
the landlord in the application for 
eviction shall be deemed to be admit- 
ted by the tenant and the applicant 
shall be entitled to an order for 
eviction on the ground aforesaid, 

(5) The Controller shall give to the 
tenant leave to contest the applica- 
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tion if the affidavit filed by the ten- 
ant discloses such facts as would dis- 
entitle the landlord from obtaining 
an order for the recovery of posses- 
sion of the premises on the ground 
specified in Cl, (e) of the proviso to 
sub-s. (1) of S. 14, or under Section 
144A. 


(6) Where leave is granted to the 
tenant to contest the application. the 
Controller shall commence the hear- 
ing of the application as early as 
practicable. 

(7) Notwithstanding anything con- 
tained in sub-s. (2) of S, 17, the Con- 
troller shall, while holding an in- 
quiry in a proceeding to which this 
Chapter applies, follow the practice 
and procedure of a Court of Small 
Causes, including the recording of 
evidence. 


(8) No appeal or second appeal 
shall lie against an order for the re- 
covery of possession of any premises 
made by the Controller in accord- 
ance with the procedure specified in 
this section: 


Provided that the High Court may, 
for the purpose of satisfying itself 
that an order made by the Control- 
ler under this section is according to 
law call for the records of the case 
and pass such order in respect there- 
to as it thinks fit. 

(9) Where no application has been 
made to the High Court on revision, 
the Controller may exercise the 
powers of review in accordance with 
the provisions of Order XLVII of 
the First Schedule to the Code of 
Civil Procedure, 1908 (5 of 1908). 

(10) Save as otherwise provided in 
this Chapter, the procedure for the 
disposal of an application for evic- 
tion on the ground specified in Cl. (e) 
of the proviso to sub-s. (1) of S. 14. 
or under S, 14A, shall be the same 
as the procedure for the disposal of 
applications by Controllers.” 


10. The landlord-respondent No. 1 
was a goverment servant who had 
let his own building to the appel- 
lant-tenant (a company) to carry on 
' business and use part of it for its 
manager’s residence, He himself was 
occupying residential premises allot- 
ted by the Central Government and, 
since he was directed by that Gov- 
ernment to vacate, on the ground 
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that he had let out 'residential ac- 
commodation’ of which he was 
owner, he sought refuge under Sec- 
tion 14A, The eviction proceeding 
was resisted, inter alia, on the score 
th++ the ground did not fall within 
the sweep of S. 14A, the premises 
‘having been let out for a residential- 
cum-commercial purpose to a joint 
stock company which was carrying 
on its business...... besides using it 
for the residence of its Managing 
Director’, This plea did not cut ice 
with the Controller who refused 
leave to contest under S. 25B (4) of 
the Act. The refusal would ordi- 
narily have led to an order for evic- 
tion but this consequence was inter- 
cepted by a writ petition under Arti- 
cle 226 of the Constitution and a 
revision to the High Court, as pro- 
vided by the proviso to sub-s, (8) of 
S. 25B of the Act. Dismissal of 
these proceedings has brought the 
appellant, special leave having been 
granted, to this Court as the last 
hope. Of course, the issue is of some 
moment, legally and otherwise, For, 
while solving the twin problems, viz., 
making more accommodation avail- 
able to government servants in need 
and ending the vice of officers gain- 
ing by letting their own residential 
houses, S. 14A creates another, viz., 
the ejectment of tenants by sum- 
mary procedure on a new ground. 
Maybe. as between the two hardships 
Parliament has made the choice and 
the Court implements the law based 
on the policy decision of the legisla- 
ture. Mr, Nariman sought to expose 
the weakness of this legislative po- 
licy by stating that nothing in Sec- 
tion 14A compelled the officer-land- 
lord to occupy the premises after 
evicting the tenant. He could still let 
it for a higher rent, take on lease 
from the private sector a small 
house and make a gain flowing from 
the difference in rents. While we, as 
Judges, cannot fail to apply the pro- 
vision merely because dubious in- 
genuities can circumvent it, we will 
later interpret the section eliminating 
the possible evil pointed out. 


11. The short but insistent sub- 
mission made by the counsel for the 
appellant was that the Controller 
could not shut him out from being 
heard, as he did, if only a triable 
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issue emerged from the affidavit-in- ted to him by the Central Govern- 
opposition filed under S. 25B (4). ment. He must be required by order 
Such an issue (in fact, more than of that Government to vacate such 
one) was obviously present here, ‘residential accommodation’. These 


urged counsel. But we make it plain 
even at this stage that it is fallaci- 
ous to approximate (as was sought 
to be done) S. 25B (5) with Order 
37, R, 3 of the Code of Civil Proce- 
dure, The social setting demanding 
summary proceeding, the nature of 
the subject-matter and, above all. the 
legislative diction which has been 
deliberately designed, differ in the 
two provisions. The legal ambit and 
judicial discretion are wider in the 
latter while, in the former with 
which we are concerned, the scope 
for opening the door to defence is 
narrowed down by the strict ‘words 
used, The Controller’s power to give 
leave to contest is cribbed by the 
condition that the ‘affidavit filed by 
the tenant discloses such facts as 
would disentitle the landlord from 
obtaining an order for the recovery 
of possession of the premises on the 


ground specified in Cl. (e) of the 
proviso to sub-s. (1) of S. 14, or 
under S, 14A’. Disclosure of facts 


which disentitle recovery of posses- 
sion is a sine qua non for grant of 
leave, Are there facts disentitling the 
invocation of 5. 14A? 


12. The thrust of Shri Nariman’s 
contention is that 5. 14A does not 
apply at all, as a matter of construc- 
tion of the expression ‘residential 
premises.’ This is not something fac- 
tual but essentially legal and per- 
haps the question deserves our deci- 
sion. For, if we explain, as declara- 
tory of the law, what the true scope 
of S. 14A is, vis-a-vis the premises 
involved, the Controller may then 
proceed on that footing and decide 
whether there is any fact disclosed 
which disentitles eviction. 


13. Let us break down S, 14A to 
the basic components creative of the 
new right to recover possession of 
premises let to a tenant, ‘Premises’, by 
definition, covers any building or part 
of a building let for use, residential, 
commercial or other (S. 2 (i). We 
confine ourselves to the considera- 
tions relevant to our case. To attract 
S. 14A, the landlord must be in occu- 
pation of ‘residential premises’ allot- 


are fulfilled here. The ground for 
such order to vacate must be ‘that he 
owns, in the Union Territory of 
Delhi, a residential accommodation’. 
If so, there accrues to such landlord 
the right ‘to recover immediately 
possession of any premises let out 
by him’ (emphasis added), 


14. The bone of contention be- 
tween the parties is as to whether 
the premises let out are ‘residential 
accommodation’, It may be a pur- 
suit of subtle nicety to chase the 
reason for using different expressions 
like ‘residential premises’ and ‘resi- 
dential accommodation’ in the same 
section, If at all, ‘accommodation’ is 
ampler than ‘premises’, What is re- 
sidential accommodation? If the 
building in dispute answers that des- 
cription, the tenant must submit to 
eviction. So this is the key ques- 
tion. 


15. Admittedly, the building was 
let out for commercial purpose also. 
Is the purpose of the lease decisive 
of the character of the accommoda- 
tion? For a long time it was used 
as an office of the tenant’s business, 
the manager also residing in a part 
thereof, Does user clinch the issue? At 
present, the main use to which the 
building is put is as residence of the 


. Manager. 


16. The Delhi Development Autho- 
rity granted the land to the govern- 
ment servant-respondent for con- 
struction of a residential building al- 
though he later let it out for non- 
residential use, apparently for getting 
larger rents, silencing his compunc- 
tion about the basis on which he se- 
cured the allotment of the land at 


low cost. But can the court con- 
clude from the object of the land 
assignment whether the building 


later put up is residential or not? 
Marginal relevance there may be in 
these diverse factors, telling value 
they do not possess. Law, being prag- 
matic, responds to the purpose for 
which it is made, cognises the cur- 
rent capabilities of technology and 
life-style of the community and fle- 
xibly fulfils the normative role, 
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taking the conspectus of circumstances 
in the given case and the nature of 
the problem to solve which the sta- 
tute was made, Legislative futility is 
to be ruled out so long as interpre- 
tative possibility permits, Residen- 
tiality depends for its sesse on the 
context and purpose of the statute 
and the project promoted. 

17. Guided by this project-orient- 
ed approach, we reject the rival ex- 
treme positions urged before us by 
‘Shri Nariman and Shri Jain, Resi- 
dential premises are not only those 
which are let out for residential pur- 
poses as the appellant would have it. 
Nor do they cover all kinds of struc- 
tures where humans may manage to 
well. If a beautiful bungalow were 
let out to a businessman to run a 
show-room or to a meditation group 
or music society for meditational or 
musical uses, it remains none-the-less 
a residential accommodation. Other- 
wise, premises may one day be resi- 
dential, another day commercial and, 
on yet a later day, religious, Use or 
purpose of the letting is no conclu- 
sive test: Likewise, the fact that 
many poor persons may sleep under 
bridges or live in large hume pipes 
or crawl into verandahs of shops and 
bazars cannot make them residential 
premises, That is a case of reductio 
ad absurdum. 


18. Engineering skills and archi- 
tectural designing have advanced far 
enough to make multi-purpose edifi- 





ces and, by minor adaptations, make 
a building serve a residential, com- 
mercial or other use, The art of 


building is no longer rigid and the 
character of a house is not an 
‘either or’. It can be both, as needs 
demand, It is so common to see a 
rich home turned into a business 
house, a dormitory into a factory. 
Many small-seale industries are run 
in former living quarters, To petrify 
engineering concepts is to betray the 
law’s purpose. Whatever is suitable 
or adaptable for residential uses, 
even by making some changes, can 
be designated ‘residential premises’. 
And once it is ‘residential’ in the li- 
beral sense, S. 14A stands attracted. 
Dictionary meaning, commonsense 
understanding and architectural en- 
gineering concur in the correctness 
of this construction. 
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19. What falls outside the ambit 
of ‘residential purposes’ may be 
limited but not non-existent. A shop 
in Connaught Place, a factory in an 
area proscribed by any municipal re- 
gulation for residential use or any 
structure too patently non-residential 
such a hothouse for botanical pur- 
poses or a bath and toilette or teashop 
by the road margin are obvious in- 


stances. We may visualize other 
cases but that is not our purpose 
here. The house we are considering 


was built on land given for construct- 
ing a residence, is being used even 
now for residence, is suitable other- 
wise for residence and is being cre- 
dibly demanded for the respondent's 


residence, Residential suitability be- 
ing the basic consideration, this 
building fills the bill, Nothing said 


in the affidavit-in-opposition puts it 
out of the pale of residential accom- 
modation. A building which rea- 
sonably accommodates a residential 
user is a residential accommo- 
dation — nothing less, nothing 
else. The circumstances of the 
landlord are not altogether out of 
place in reaching a right judgment. 
The ‘purpose test will enable offi- 
cers who own houses to defeat the 
government by pleading that they do 
not own ‘residential premises, be- 
cause the lease is for commercial use. 
built though it was and suitable 
though it is, for residence, Similarly 
the ‘possibility test may make non- 
sense of the provision, The contrast 
in the phraseology between S. 14 (1) 
(e) and S, 14A strengthens our in- 
ference. The legislature has, in the 
former provision, used the expres- 
sion ‘premises let for residential pur- 
poses’, thus investing the purpose of 
the lease with special significance. 
The deliberate omission of such 
words in S, 14A and, instead, the 
use of the flexible but potentially 
more comprehensive, though cryptic, 
expression ‘residential accommoda- 
tion’ cannot be dismissed as acciden- 
tal. 


20. Shri Nariman argued that the 
court must have the power to consi- 
der whether the order of the govern- 
ment stating that the government 
servant’s building is residential, is 
valid or not. We do not deny that in 
the last resort it is within the 
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Court’s province to do so. But it 
must give due — not deadly — 
weight to the decision of the gov- 
ernment that the premises owned by 
its officer is residential. Perversity 
and mala fides will, of: course, inva- 
lidate government orders here, as 
elsewhere, They are the exceptions 
but-as a practical guideline, the 
government’s order may be taken as 
correct, For, after all, while courts 
must finally pronounce, others fami- 
liar with the work-a-day world and 
enquire before passing orders are 
not too inexpert or incompetent 
to be brushed aside. The power to 
render binding decisions vests in the 
judicial process, not because it is in- 
fallible or occult but because it is 
habitually independent and profes- 
sionally trained to consider contend- 
ing view points aided by counsel for 


adversaries. The humility that makes 
for wisdom behoves the judge to 
show respect for — not obedience to 


— the view of an administrative 
agency. 


21. There remains the conundrum 


raised by Shri Nariman, Supposing 
the landlord, after exploiting the 
easy process of S. 14A, re-lets the 


premises for a higher rent, the social 
goal boomerangs because the tenant 
is ejected and the landlord does not 
occupy, as he would have been bound 
to do, if he had sought eviction for 
bona fide occupation under S, 14 (1) 
(e). Sec. 19 obligates the landlord in 
this behalf. In literal terms, that 
section does not apply to eviction 
obtained under S., 14A. But the 
Jscheme of that section definitely con- 
templates a specific representation by 
the petitioner-landlord to the Con- 
troller that because he has been 
ordered to vacate the premises where 
he is residing, therefore he requires 
immediate possession for his occupa- 


tion. The non obstante clause, the 
vesting of a right of immediate re- 
covery, the creation of a summary 


process under S. 25B and the package 
of connected provisions, all emphasize 





that the amendments have to be 
viewed as a whole, that the Court 
cannot be fooled and the statute 
mocked at, The law, as Mr. Bumble 


(in Oliver Twist) said, ‘is a ass — a 
idiot’: but today the socio-economic 
project cannot be frustrated by lega- 
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listics. Underlying the whole legis- 
tive plan and provision is the funda- 
mental anxiety to recover, for the 
officer’s occupation, his own premi- 
ses, Once we grasp this cardinal 
point, the officer's application 





for 
eviction under S. 14A can be enter- 
tained only on his averment that he, 
having been asked to vacate, must 
get into possession of his own, For 
instance, if he has a vacant house of 
his own and, on getting an order to 
vacate, he moves into his vacant 
house, he cannot thereafter demand 
recovery under S. 14A. The cause of 
action is not only the government 
order to vacate, but his consequen- 
tial urgency to recover his own 
building. That is the ratione legis. 
To interpret otherwise is to vindicate 
Mr. Bumble! We hold that Shri 
Nariman’s apprehension is unfounded 
and S, 14A is largely a rider to Sec- 
tion 14 and the condition indicated in 
S. 19 must, mutatis mutandis, bind 
the landlord, Parliament cannot be 
assumed not to intend the obvious, 
or to intend the ludicrous. Literality 
is not right where absurdity is the 
result, 


22. The same result is reached by 
reading into every application for 
eviction by a landlord a necessarily 
implied representation to court that 
for the reason of his being directed 
to get out he must be given posses- 


sion of his own residence for his 
own occupation with the aid of the! 
judicial process. If the finale is 


reached and possession obtained, the 
Court will not allow a party to re- 
duce its process to a mere make-be- 
lieve, or a clever parody, breaking 
faith with the judicial process itself. 
Such bathos can be interdicted by 
the use of the inherent power of the 
court, The re-letting to some one else 
or non-occupation, even after a rea- 
sonable time or without reasonable 
cause, will be regarded as an abuse 
of the process of the court and, at 
the instance of the affected tenant 
or otherwise, the eviction order can- 
celled and possession restored. We 
affirm this legal position lest overly 
cute but qualmless landlords should 
hopefully hoax the court and reduce 
its decree to a joke, Every tribunal 
has the inherent power to prevent 
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its machinery from being made a 


sham, thereby running down the 
rule of law itself as an object of 
public -ridicule. It will and must 


prove any stratagem self-defeating if 
a party indulges in making the law 
the laughing stock, for, the court 
will call him to order, 


28. We are not adventuring into 
any innovation of legal principle in 
inhibiting unconscionability in the 
enforcement of rights. Lord Denning. 
M. R said: 

“What is the justification for the 
courts in this or any other case, 
departing from the ordinary meaning 
of words? If you examine all the 
cases you will, I think, find that ot 
bottom it is because the clause (re- 
lieving a man from his own negli- 


gence) is unreasonable or is being 
applied unreasonably in the circum- 
stances of the particular case, The 


judges have then, time after time, 
sanctioned a departure from the ordi- 
nary meaning, ...... Are the courts 
then powerless? Are they to permit 
the party to enforce his unreasonable 
clause, even when it is unconscion- 
able, or applied so unreasonably as 
to be unconscionable? When it geis 
to this point, I would say, as I said 
many years ago: ‘There is the vigi- 
lance of the common law which, 
while allowing freedom of contract, 
watches to see that it is not abus- 
ed.’ ” (1976) 39 Mod LR 379, 
x x x x 


He continued: 


“I know that the judges hitherto 
have never confessed openly to the 
test of reasonableness. But it has 
been the driving force behind many 
of the decisions.” (1976) 39 Mod LR 
379. 


We agree that, in the words of Lord 
Erskine, ‘there is no branch of the 
jurisdiction of this Court more deli- 
cate than that, which goes to re- 
strain the exercise of a legal right’. 
But the principle of unconscionability 
clothes the court with the power to 
prevent its process being rendered a 
parody, The justice of the law steps 
in and, in the area of eviction of a 
tenant by a landlord, the tribunal 
cannot tolerate double-dealing or 
thwarting the real intendment of the 
statute. 


ALR, 


24. The same conclusion can be 
reached through another line of rea- 
sonning expressed by Justice Jackson 
of the Supreme Court of the United 
States in D’ Oench Duhme: Referred 
to in (1942) 318 US 363, at 366-67; 
Quoted in Univ, of Pennsylvania Law 
Review Voi. 117 (1968) p. 1, 63: 

“lf the judicial power is helpless 
to protect :a legislative program from 
schemes for easy avoidance, then in- 
deed it has become a handy imple- 
ment of high finance. ...... Once the 
purpose or effect of the scheme is 
clear, once the legislative policy is 
plain, we would indeed forsake a 
great tradition to say we were help- 


less to fashion the instruments for 
appropriate relief.” 
25. The doctrine that the judicial 


machinery, while enforcing the law, 
shall forbid its being misused is an- 
other dimension of two deeply root- 
ed, but inter-connected maxims: Actus 
curiae neminem gravabit (An act of 
the court shall prejudice no man: 
Jenk. Cent, 118) and Actus legis est 
damnosus (The act of the law is 
hurtful to no one: 2 Inst. 287); Actus 
legis nemini facit injuriam (The act 
of the law does injury to no one: 5 
Coke, 116). This principle is funda- 
mental to any system of justice and 
applies to our jurisprudence, 

An afterword 


26. The possibility of the power of 
government to issue orders to vacate 
being used  discriminatorily should 
be carefully avoided. If exceptions 
are made in the case of big officers, 
naturally the middling and th- les- 
ser minions of government may have 
a grievance. It may perhaps be pro- 
per if government, when allotting 
good premises for high officers who 


make from their own houses large 
returns by way of rentals, makes 
them pay into government coffers 


some equitable part of the gain so 
made, giving consideration to circum- 
stances like loans, investments and 
the like. This, again, is a matter fall- 
ing within the province of the sense 
of justice of the Administration. But 
we mention it only to save the legis- 
lation from the aspersion of invidi- 
ousness in the exercise of the power. 

27. In the view we have already 
taken, it follows that the appeal 
must be dismissed: and we hereby do 
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so; but the parties, in the circum- 
stances, will bear their own costs 
throughout, 

Appeal dismissed. 
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(A) Evidence Act (1872), Ss. 133 
and 114, Ilustration (b) — Evidence 
of accomplice — Appreciation — Rule 
of Corroboration — Duty of Court. 

Though an accompliance is a com- 
petent witness and though a convic- 
tion may lawfully rest upon his un- 
corroborated testimony, yet the Court 
is entitled to presume and may jn- 
deed be justified in presuming in the 
generality of cases that no reliance 
can be placed on the evidence of an 
accomplice unless that evidence is 
corroborated in material particulars, 
by which is meant that there has to 
be some independent evidence tend- 
ing to incriminate the particular ac- 
cused in the commission of the 
crime, (Para 21) 


Tt is hazardous, as a matter of 
prudence, to proceed upon the evi- 
dence of a self-confessed criminal 
who, in so far as an approver is con- 
cerned, has to testify in terms of 
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the pardon tendered to him. The risk 
involved in convicting an accused on 
the testimony of an accomplice, un- 
less it is corroborated in material 
particulars, is so real and potent that 
what during the early development 
of law was felt to be a matter of 
prudence has been elevated by judi- 
cial experience into a requirement or 
rule of law. All the same, it is 
necessary to understand that what 
has hardened into a rule of law is 
not that the conviction is illegal if it 
proceeds upon the  uncorroborated 
testimony of an accomplice but that 
the rule of corroboration must be 
present to the mind of the Judge 
and that corroboration may be dis- 
pensed with only if the peculiar cir- 
cumstances of a case make it safe to 
dispense with it. (1916) 2 KB 658; 
AIR 1952 SC 54: AIR 1949 PC 257; 
AIR 1958 SC 500: AIR 1964 SC 1184: 
AIR 1968 SC 832; AIR 1975 SC 856, 
Rel, on. (Para 21) 
It is true that an approver has 
real incentive to speak out his mind 
after tender of pardon, but where it 
is impossible to reconcile his earlier 
statements with his later assertions, 
his evidence has to be left out of 
consideration. It is one thing to say 
that an approver’s statement cannot 
be discarded for the mere reason 
that he did not disclose the entire 
story in his police statement and 
quite another to accept an approver 
in spite of contradictions which cast 
a veil of doubt over his involvement 
of others. AIR 1970 SC 1006, Rel. on. 
AIR 1959 SC 1012, Dist. 
(Para 28) 
(B) Criminal P. C. (1898), Ss, 164 
(3) and 554 — Confessional state- 
ments — Failure to comply with 
S. 164 (3) and Bigh Court Circulars 
— Effect —- Evidence Act (1872), 
S. 29. 


The failure to comply with Section 
164 (3), Cr. P.C. or with the High 
Court Circulars will not render the 
confessions inadmissible in evidence. 
Relevancy and admissibility of evi- 
dence have to be determined in ac- 
cordance with the provisions of the 
Evidence Act. (Para 50) 


If, a confession does not violate 
any one of the conditions operative 
under Ss, 24 to 28 of the Evidence 
Act, it will be admissible in evi- 
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dence, But as in respect of 
other admissible evidence, oral or 
documentary, so in the case of con- 
fessional statements which are other- 
wise admissible, the Court. has still to 
consider whether they can be accept- 
ed as true. If the facts and circum- 
stances surrounding the making of a 
confession appear to cast a doubt on 
the veracity or voluntariness of the 
confession, the Court may refuse to 
act upon the confession even if it 


is admissible in evidence, (Para 50) 
A strict and faithful compliance 
with S. 164 of the Code and with 


the instructions issued by the High 
Court affords in a large measure 
the guarantee that the confession 
is voluntary. The failure to ob- 
serve the safeguards prescribed 
therein are in practice calculated to 
impair the evidentiary value of the 
confessional statements, (Para 50) 


(C) Criminal P. C, (1974), S. 235 
(2) — Hearing on question of sen- 
tence — Mandatory — Non-compli- 
ance by Trial Court — Power of Ap- 
pellate Court, 


Per Chandrachud and Shinghal, JJ: 


The imperative language of Section 
235(2) leaves no room for doubt 
that after recording the finding of 
guilt and the order of conviction, the 
Court is under an obligation to hear 
the accused on the question of sen- 
tence unless it releases him on pro- 
bation of good conduct or after ad- 
monition under S. 360, The social 
compulsions, the pressure of poverty, 
the retributive instinct to seek an 
extra-legal remedy to a sense of be- 
ing wronged, the lack of means to 
be educated in the difficult art of 
an honest living, the parentage, the 
heredity -—- all these and similar 
other considerations. can, hopefully 
and legitimately, tilt the scales on 
the propriety of sentence. The man- 
date of Sec. 235 (2) must, therefore, 
be obeyed in its letter and spirit. 

(Para 77) 


Tt is true that the Court, on con- 
victing an accused, must unques- 
tionably hear him on the question of 


sentence, But if, for any reason, it 
omits to do so and the accused 


makes a grievance of it in the higher 
court, it would be open to that 
Court to remedy the breach by giv- 
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ing a hearing to the accused on the 
question of sentence, That opportu- 
nity has to be real and effective, 
which means that the accused must 
be permitted to adduce before the 
Court all the data which he desires 
to adduce on the question of sen- 
tence. For a proper and effective 
implementation of the provision con- 
tained in S. 235 (2), it is not always 
necessary to remand the matter to 
the Court which has recorded the 
conviction. Remand is an exception, 
not the rule, and ought therefore to 
be avoided as far as possible in the 
interests of expeditious, though fair, 
disposal of cases. AIR 1976 SC 2386, 
Dist. (Paras, 78, 79) 
Per Goswami, J:— 

Whenever an appeal Court finds 
that the mandate of S. 235 (2) fora 
hearing on sentence had not been 
complied with, it, at once, becomes 
the duty of the appeal court to of- 
fer to the accused an adequate op- 
portunity to produce before it what- 
ever materials he chooses in what- 
ever reasonable way possible, Courts 
should avoid laws’ delay and neces- 
sarily inconsequential remands when 
the accused can secure full benefit 
of Section 235 (2), Cr. P.C. even in 
the appeal Court, in the High Court 
or even in the Supreme Court, 

(Para 89) 
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pule, Advocates, for Appellants in 
Cri, As, Nos. 437-438 and for Respon- 


dent in Cr. A. 441/76; Mr. V., S. 
Desai, Sr. Advocate, (M/s. P. P. 
Hudlekar and M. N, Shroff, Advo- 


cates with him), for Respondents in 
Cri. As, Nos. 487-438 and for the 
Appellants in Crl. A. No, 441/76. 


CHANDRACHUD, J. (for himself 
and on behalf of Shinghal J.):— Five 
small girls about ten years of age, a 
year old infant and four women in 
their mid-thirties were found mur- 
dered between November 14, 1972 
and January 4, 1974 in a village call- 
ed Manwat in Maharashtra. The mur- 
ders of these ten females show sig- 
nificant similarities in pattern end 
conception. The time and place 
chosen for the crimes, the preference 
for females as victims, the nature of 
injuries caused to them, the strange 
possibility that the private parts of 
some of the victims were cut in 
order to extract blood, the total ab- 
sence of motive for killing these 


very girls and women, the clever 
attempt to dodge the police and 
then to put them on a false scent 


and the extreme brutality surround- 


ing the crimes give to the case an 
eerie appearance, Such harrowing 
happenings make the task of dis- 


covering truth difficult and it is iust 
as well to begin with Justice Vivian 
Bose’s reminder that the shocking 
nature of the crime ought not to in- 
duce an instinctive reaction against 
a dispassionate scrutiny of facts and 
law. 


2. We have three appeals before 
us, all by special leave granted by 
this Court, Cr. A. No, 437 of 1976 is 
filed by accused Nos, 9 to 12, Crimi- 
nal Appeal No. 438 of 1976 by ac- 
cused No. 3 while Criminal Appeal 
No. 441 of 1976 is filed by the State 
of Maharashtra against the acquittal 
of accused Nos, 1 and 2. 


3. Eighteen persons were put up 
for trial before the learned Sessions 
Judge, Parbhani for the ten mur- 
ders. Two out of these, Ganpat 
Bhagoji Salve and Shankar Gyanoba 
Kate were tendered pardon by the 
learned Judge and were examined 
in the case as approvers. Accused 
No. 6 died during the trial leaving 
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15 persons for consideration of the 
question whether they had conspired 
to commit the murders and whether 
the murders were committed in pur- 
suance of that conspiracy, The learn- 
ed Sessions Judge acquitted accused 
Nos. 4, 5, 7, 8 and 13 to 16. Accused - 
Nos, 1 and 2 were convicted under 
Sec, 302 read with S. 120-B and Sec- 
tion 109 of the Penal Code. Accused 
Nos, 3 and 9 to 12 were convicted 
under S, 302 read with S. 120-B and 
S. 34 of the Penal Code. Accused 
Nos, 1, 2 and 3 were sentenced to 
death while accused Nos. 9 to 12 
were sentenced to life imprisonment. 


4. The matter went to the Bom- 
bay High Court in various forms. 
The seven accused who were convict- 
ed by the trial Court filed an appeal 
challenging the order of conviction 
and sentence. The Sessions Court 
made a reference to the High Court 
for confirmation of the death sen- 
tence imposed on accused Nos, 1, 2 
and 3. The State Government filed 
an appeal against the acquittal of ac- 
cused Nos. 4 and 5, It also filed an 
appeal under S. 377 of the Criminal 
Procedure Code, 1973 asking that the 
sentence of life imprisonment impos- 
ed on accused Nos, 9 to 12 be en- 
hanced to death, The State not hav- 
ing challenged the order of acquittal 
passed by the Sessions Court in re- 
gard to accused Nos. 7, 8 and 13 to 
16, that order has become final and 
was not in any form assailed before 
us as erroneous. 


5. The High Court acquitted ac- 
cused Nos. 1 and 2 holding that the 
offence of conspiracy which formed 
the gravamen of the charge against 
them was not proved, The charge of 
conspiracy having failed and it be- 
ing common ground that accused Nos. 
land 2 had not taken any direct 
part in the commission of the mur- 
ders, the High Court held that they 
were entitled to acquittal on all the 
charges. The High Court dismissed 
the appeal filed by accused No, 3 
holding that he was responsible for 
the first four murders and confirm- 
ed his conviction under S, 302 read 
with S. 34 as also the sentence of 
death imposed upon him, The con- 
viction and sentence of accused No. 3 
under S. 302 read with S. 120-B was 
set aside by the High Court in view 
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of its finding that the prosecution had 
failed to establish the charge of con- 
Spiracy. The High Court dismissed 
the State’s appeal against the ac- 
quittal of accused Nos. 4 and 5 but 
it allowed the appeal filed by the 


State for enhancement of the sen- 
tence of life imprisonment imposed 
on accused Nos, 9 to 12. The High 


Court enhanced their sentence to 
death under S. 302 read with Sec, 34 
but consistently with its finding on 
the charge of conspiracy it set aside 
their conviction and sentence under 
S. 302 read with S, 120-B, There 
was delay on the part of the State 
Government in filing the appeal for 
enhancement of the sentence of ac- 
cused Nos. 9 to 12 but the High 
Court condoned that delay. 


6. We are thus called upon to 
consider the correctness of: (1) the 
order of the High Court  acquitting 
accused Nos, 1 and 2; (2) the order of 
conviction of accused No. 3 under 
S. 302 read with S. 34 and the sen- 
tence of death imposed upon him by 
the Sessions Court and the High 
Court: and (3) the order of conviction 
of accused Nos. 9 to 12 under S, 302 
read with S. 34, Thus, we are con- 
cerned in these appeals with accused 
Nos, 1 to 3 and 9 to 12 only. 


7. The hamlet of Manwat has a 
population of 15,000 and is situated 
in Taluka Pathri, District Parbhani, 
Maharashtra, Accused No, 1, Rukh- 
mini, was about 32 years of age at 


the relevant time and despite the 
pledge to secularism, it has to be 
mentioned that she is Pardhi by 


caste. She was in the keeping of ac- 
cused No, 2, Uttamrao Barahate. a 
non-pardhi, who is a man of means 
and was at one time the President 
of the Manwat Municipality. He pur- 
chased a house for accused No. 1 in 
which the two lived together and it 
is this house or wada which became 
the focal point of the conspiracy. Ac- 
cused No, 2 purchased the house real- 
lv in order to ensure the exclusive- 
ness of his mistress but it happened to 
blaze an altogether new trail. 


8. In the house was a Pimpal tree 
which is believed to be the emblem 
of God Vishnu, the Preserver. The 
Pimpal is also believed to be the 
haunt of Munjaba, who is supposed 
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to be the spirit of an unmarried 
Brahmin boy. The Parbhani District 
Gazetteer says at page 115 that 
“some childless persons who trace 
their misfortune to the influence of 
some evil spirit cause the Brahminic 
thread ceremony performed for a 
pimpal tree and a masonary platform 
built round its trunk.” 


9. The Manwat village-folk com- 
monly believe that treasure troves 
are lying buried in the town ever 
since the sixteenth century when its 
inhabitants fled away after the troops 


of Murtaza had invaded the town, 
which was then under the Nizam- 
shahi of Ahmednagar. Quite some 


quacks in the periphery of Manwat 
make their living by diagnosing 
where the treasure trove lies and 
what means to adopt for discovering 
it. 

10. Accused No, 1, though in her 
thirties, had entered a period of pre- 
mature menopause, She was anxious 
to get a child which could only hap- 
pen if her menstrual cycle was re- 
stored. She used to consult quacks 
and mantriks who, she believed, 
could help her get a child. Accused 
No. Xs mother was credited with a 
sixth sense in the matter of discover- 
ing treasure troves. She had oracied 
that a treasure trove lay buried in 
accused No. 1’s house underneath the 
Pimpal tree. The stage was thus set 
for the visits of mountebanks to the 
house of accused No, 1 for the dis- 


play of their supernatural attain- 
ments. 
11. The case of the prosecution is 


that accused Nos. 1 and 2 consulted 
quacks who prescribed that virgins 
should be offered as sacrifice to Mun- 
jaba and blood from their private 
parts be sprinkled on the food of- 
fered by way of Naivedya to the 
God. One of such quacks was Gan- 
pat Salve, the approver, who was 
examined as P.W. 1. Accepting Gan- 
pats advice, accused Nos, 1, 2, 3, 4 
and 6 conspired to commit the mur- 
ders of virgin girls, Ganpat himself 
joined the conspiracy and so did 
Shankar Gyanoba Kate who was a 
servant of accused No, 2, Shanker, 
also an approver, was examined in 
the case as P.W. 2. Accused Nos. 5 
and 7 to 16 are alleged to have 
joined the conspiracy at a later point 
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of time, In pursuance of the conspi- 
racy, ten murders were committed 
between November 14, 1972 and 
January 4, 1974. 


12, The first four murders are al- 
leged to have been committed by the 
approver Shankar and accused No. 3, 
Sopan, who was also in the employ- 
ment of accused No, 2. Gayabai, a 
girl of 11 was murdered on Novem- 
ber 14, 1972; Shakila, a girl of 10, 
was murdered on December 9, 1972: 
Sugandhabai, a woman of 35 was 
murdered on February 21, 1973 and 
Nasima a girl of 10 was murdered 
on April 13, 1973. 


13. It is said that the blood from 
the private parts of these victims 
was offered to Munjaba and yet 
there was no clue as to where the 
treasure trove lay. Gayahbai, Shakila 
and Sugandhabai had evidently died 
in vain and therefore Nasima, the 
fourth victim, was beheaded so that 
the severed head could be offered to 
propitiate the deity, Even Nasima’s 
head failed to move Munjaba’s heart. 
The treasure trove remained undis- 
closed. 


14, The next two murders are al- 
leged to have been committed by ac- 
cused Nos. 5 and 6, Kalavati, a 
woman of 30, was murdered on June 
29, 1973 and Halima, a girl of 11, on 
July 12, 1973. Accused No. 5 has 
been acquitted and the order of ac- 
quittal has become final. Accused No. 
6 died during the pendency of the 
trial in the Sessions Court, 

15. The seventh murder is alleged 
to have been committed by accused 
Nos, 7 and 8 when Parvatibai aged 
about 35, was murdered on October 
8.1973, These two accused were 
acquitted by the Sessions Court and 
the acquittal was not challenged by 
the State. 

16. The three last murders are al- 
leged to have been committed by ac- 
cused Nos. 9 to 12, all at the same 
time, Haribai, aged 35, was going 
along with her daughter Taramati 
aged 8 and was carrying in her arms 
an infant daughter, Kamal, aged a 
year and half. All of them were mur- 
dered on the afternoon of January 
4, 1974. 


17. Accused Nos. 1, 2, 9 and 14 
were arrested on June 18, 1973 in 
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connection with the first four ‘mur- 
ders which had taken place between 
November 14, 1972 and April 13, 
1973, It is alleged that, while in 
custody, accused No. 2 sent a mes- 
sage to accused No. 5 to commit a 
few more murders so that no suspi- 
sion may fall on those who were ar- 
rested. That is why accused Nos, 5 & 6 
accused No. 6 being a servant of ac- 
cused No. 1, are said to have com- 


mitted the murders of Kalavati and 
Halima in June and July, 1973, On 
July 30, 1973 accused Nos, 1, 2, 9 


and 14 were released on bail on 
condition that they shall not enter 
the limits of Manwat, This condi- 
tion was relaxed on October 4, 1973 
for investigational purposes. Accused 
Nos. 1 and 2 were in Manwat . from 
October 4 to October 21, 1973 during 
which period they are alleged to 
have procured the services of accus- 
ed Nos. 7 and 8 for the commission 
of Parvatibai’s murder on October 
8. On December 18, 1973, an appli- 
cation was moved for cancellation of 
the bail granted to accused Nos. 1 
and 2. That application was allowed 
and they were re-arrested on January 
4, 1974 when the murders of Haribai, 
Taramati and Kamal were committed. 
Accused No, 3 was arrested on 
December 28, 1973, accused Nos. 9 to 
11 on January 8, 1974 and accused 
No. 12 on January 11, 1974. 

18. Accused Nos. 1 and 2 are the 
linch-pin of the case and therefore, 
it would be appropriate to deal with 
their cases first, Aceused No, 1 is 
the mistress of accused No, 2 and 
whereas the former was anxious to 
get a child, they both were anxious 
to discover the treasure trove lying 
buried in their house, The charge 
against them is that for the purpose 
of achieving these objects they con- 
sulted quacks who advised that the 
Munjaba should be propitiated by 
offering the blood of virgin girls. 
Accepting that advice, accused Nos. 1 
and 2 are alleged to have entered 
into a conspiracy with the other ac- 
cused to commit the various mur- 
ders. 


19. The prosecution relied inter 
alia on the evidence of the two ap- 
provers, Ganpat, P. W, 1, and Shban- 
kar, P. W. 2, in order to prove the 
charge of conspiracy against accused 


1584 S.C. [Prs, 19-23] 


Nos. 1 and 2 as also for proving that 
various murders were committed in 
pursuance of. that conspiracy. The 
learned Sessions Judge accepted the 
evidence of both the approvers as 
against accused Nos, 1 and 2 but the 
High Court rejected the evidence of 
Sannar and accepted that of Shankar 
only. 


20. Before considering that evi- 
dence, it would be necessary to 
state the legal position in regard to 
the evidence of accomplices and 
approvers, Section 133 of the Evi- 
dence Act lays down that an ac- 
complice shall be a competent wit- 
ness against an accused person; and a 
conviction is not illegal merely be- 
cause it proceeds upon the uncor- 
roborated testimony of an accom- 
plice, Section 114 of the Evidence 
Act provides that the Court may pre- 
sume the existence of any fact which 
it thinks likely to have happened, 
regard being had to the common 
course of natural events, human con- 
duct and public and private business, 
in their relation to the facts of the 
particular case, Illustration (b) to 
Sec, 114 says that the Court may 
presume that an accomplice is un- 
worthy of credit unless he is corrobo- 
rated in material particulars. 


21. There is no antithesis between 
Sec. 133 and Illustration (b) to Sec- 
tion 114 of the Evidence Act because 
the Illustration only says that the 
Court ‘may’ presume a certain state 
of affairs, It does not seek to raise 
a conclusive and irrebuttable pre- 
sumption, Reading the two together 
the position which emerges is that 
though an accomplice is a competent 
witness and though a conviction may 
lawfully rest upon his uncorroborat- 
ed testimony, yet the Court is en- 
titled to presume and may indeed be 
justified in presuming in the genera- 
lity of cases that no reliance can be 
placed on the evidence of an accom- 
plice unless that evidence is corrobo- 
rated in material particulars, by 
iwhich is meant that there has to be 
isome independent evidence tending to 
incriminate the particular accused in 
the commission of the crime. It is 
‘hazardous, aS a matter of prudence, 
ito proceed upon the evidence of a 
iself-confessed criminal, who, in so 
far as an approver is concerned, has 
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to testify in terms of the pardon 
tendered to him, The risk involved in 


convicting an accused on the testi- 
mony of an accomplice, unless it is 
corroborated in material particulars, 


is so real and potent that what dur- 
ing the early development of'law was 
felt to be a matter of prudence has 
been elevated by judicial experience 
into a rquirement or rule of law. All 
the same, it is necessary to under- 
stand that what has hardened into a 
rule of lew is not that the conviction 
is illegal if it proceeds upon the un- 
corroborated testimony of an accom- 
plice but that the rule of corrobora- 
tion must be present to the mind of 
the Judge and that corroboration 
may be dispensed with only if the 
peculiar circumstances of a case 
make it safe to dispense with it. 


22. In King v. Baskerville, (1916) 
2 KB 658 the accused was convicted 
for committing gross acts of indec- 
ency with two boys who were treat- 
ed as accomplices since they were 


freely consenting parties. Dealing 
with their evidence Lord Reading, 
the Lord Chief Justice of England, 


observed that though there was no 


doubt that the uncorroborated evi- 
dence of an accomplice was admissi- 
ble in law it was for a long time a 
rule of practice at common law for 
the Judge to warn the Jury of the 
danger of convicting a person on the 
uncorroborated testimony of an ac- 
complice, Therefore, though the Judge 
was entitled to point out to the Jury 
that it was within their legal pro- 
vince to convict upon the unconfirm- 
ed evidence of an accomplice, the 
rule of practice had become virtually 
equivalent to a rule of law and 
therefore in the absence of a proper 
warning by the Judge the conviction 
could not be permitted to stand. If 
after being properly cautioned by 
the Judge the Jury nevertheless con- 
victed the prisoner, the Court would 
not quash the conviction merely upon 
ground that the accomplice’s 
testimony was uncorroborated, 


23. In Rameshwar v. State of 
Rajasthan, 1952 SCR 377:(AIR 1952 
SC 54) this Court observed that the 
branch of law relating to accomplice 
evidence was the same in India as in 
England and that it was difficult to 
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better the lucid exposition of it given 
in Baskerville’s case (1916) 2 KB 658 
by the Lord Chief Justice of Eng- 
land. The only clarification made by 
this Court was that in cases tried by 
a Judge without the aid of a jury it 
was necessary that the Judge should 
give some indication in his judgment 
that he had this rule of caution in 
mind and should proceed to pive rea- 
sons for considering it unnecessary to 
require corroboration on the facts of 
the particular case before him and 
show why he considered it safe to 
convict without corroboration in the 
particular case. 


24. In Bhuboni Sahu v. The King, 
76 Ind App 147: (AIR 1949 PC 257) 
the Privy Council after noticing 
S. 133 and Illustration (b) to S. 114 
of the Evidence Act observed that 
whilst it is not illegal to act on the 
uncorroborated evidence of an accom- 
plice, it is a rule of prudence so uni- 
versally followed as to amount almost 
to a rule of law that it is unsafe to 
act on the evidence of an accomplice 
unless it is corroborated in material 
respects so as to implicate the accus- 
ed; and further that the evidence of 
one accomplice cannot be used to 
corroborate the evidence of another 
accomplice, The rule of prudence 
was based on the interpretation of 
the phrase “corroborated in material 
particulars” in Illustration (b). Deli- 
vering the judgment of the Judicial 
Committee, Sir John Beaumont ob- 
served that the danger of acting on 
accomplice evidence is not merely 
that the accomplice is on his own ad- 
mission a man of bad character who 
took part in the offence and after- 
wards to save himself betrayed his 
former associates, and who has plac- 


ed himself in a position in which he 


can hardly fail to havea strong bias in 
favour of the prosecution; the real 
danger is that he is telling a story 
which in its general outline is true, 


and it is easy for him to work into 
the story matter which is untrue, He 
may implicate ten people in an of- 


fence and the story may be true in 
all its details as to eight of them but 
untrue as to the other two whose 
names may have been introduced be- 
cause they are enemies of the 


ap- 
prover. The only real safeguard 
therefore against the risk of con- 
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demning the innocent with the guilty 
lies in insisting on independent evi- 
dence which in some measure impli- 
cates each accused, 


25. This Court has in a series of 


cases expressed the same view as re- 


gards accomplice evidence. (see the 
State of Bihar v. Basawan Singh, 
1959 SCR 195:(AIR 1958 SC 500); 
Hari Charan Kurmi v, State of 
Bihar, (1964) 6 SCR 623:(AIR 1964 
SC 1184); Haroon Haji Abdulla v. 
State of Maharashtra, (1968) 2 SCR 


- 641: (AIR 1968 SC 832) and Ravin- 


der Singh v. State of Haryana, (1975) 
3 SCR 453: (AIR 1975 SC 856)). In 
Haricharan, Gajendragadkar, C. J., 
speaking for a five-Judge Bench ob- 
served that the testimony of an ac- 
complice is evidence under Sec. 3 of 
the Evidence Act and has to be dealt 
with as such. The evidence is of a 
tainted character and as such is very 
weak; but, nevertheless, it is evidence 
and may be acted upon, subject to 
the requirement which has now be- 
come virtually a part of the law that 
it is corroborated in material parti- 
culars, 


26. We will assess the evidence of 
the two approvers Ganpat and Shan- 
kar in the light of these principles. 
Ganpat Bhagoji Salve, P, W. 1, fails 
to cross the initial hurdle of reliabi- 
lity and no amount of corroboration 
can cure the infirmities which beset 
his evidence. He is not a quack 
but a charlatan who traded on the 
credulous optimism of the sterile vil- 
lage women, He admits that he pos- 
sessed no cure but made a pretence 
of it by carrying the confidence of 
lay, uninformed women. He was 
sent for to prescribe a cure to enable 
accused No. 1 to bear a child but ac- 
cused Nos, 1 and 2, taking advantage 
of his expert presence, consulted him 
on where the treasure trove lay, Gan- 
pat prescribed the facade of a proce- 
dure which was in the nature of a 
confidence trick, Practising it deftly 
on his credulous audience, he passed 
on the errand of God that Munjaba 
has to be appeased by offering the 
blood of virgin girls. That work was 
assigned by accused No, 2 to his ser- 
vants, accused No, 3 and the other 
approver Shankar. 

27. Accused No. 3 and Shankar 
committed the murders of Gayabai 
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and Shakila and handed over the 
bowlful of blood from the private 
parts of the victims to accused Nos. 1 
and 2 who performed the Puja of 
Munjaba, But the treasure trove did 
not come up, Then Sugandhabai was 
murdered and her menstrual blood 
was offered to the God, again with- 
out a purpose, The fourth to die was 
Nasima whose head and small finger 
were offered as sacrifice, But even 
that heavy price yielded no clue to 
the treasure trove, Ganpat was paid 
a fee of Rs. 100 whereupon he made 
himself scarce and left for a place 
called Baramati from where he was 
traced by the police. That is what 
Ganpat’s evidence comes to. 


28. Ganpat is an utterly worthless 
witness whose evidence has been 
rightly discarded by the High Court. 
His entire story is incredible and 
abounds in contradictions of the gra- 
vest kind, Accused No. 2 is a man 
of some means and was for some time 
the President of the Manwat Munici- 
pality. It is hardly likely that a per- 
son in his position would readily gulp 
the fantastic process prescribed by 
Ganpat for discovering the treasure 
trove. Ganpat was interrogated by 
the police for nearly a month and a 
half after his arrest at Baramati and 
it was only at the end of that try- 
ing period that he trotted out some 
story to save his skin. It is common 
ground, and we see much more in 
that episode, that Ganpat struck his 
head against a wall while in police 
custody and sustained a head injury 
for which he was charge-sheeted for 
attempting to commit suicide. He ad- 
mits in his evidence that he was dri- 
ven to break his head as a result of 
the torture inflicted upon him by 
the police. Though he implicated 
both accused Nos. 1 and 2 in the 
search for treasure trove, he admitted 
later that accused No, 1 had never 
talked to him in that behalf. He 
made several significant statements 
for the first time in the Court and 
though we agree that an approver 
has real incentive to speak out his 
mind after tender of pardon, it is im- 
possible to reconcile his earlier state- 
ments with his later assertions. It is 
one thing to say as was said in Ma- 
dan Mohan Lal v. State of Punjab, 
(1970) 2 SCC 733:(AIR 1970 SC 
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1006) that an approver’s statement 
cannot be discarded for the mere rea- 
son that he did not disclose the en- 
tire story in his police statement and 
quite another to accept an approver 
in spite of contradictions which cast 
a veil of doubt over his involvement 
of others, Conceding the ratio of 
Tahsildar’s case (1959) Supp (2) SCR 
875: (AIR 1959 SC 1012) on which 
Mr. Desai for the State Government 
relies, the conclusion seems to us in- 
escapable that Ganpat has mixed a 
ton of falsehood with an ounce of 
truth. His evidence has therefore to 
be left out of consideration. 


29. The other approver Shankar 
Gyanoba Kate, P. W. 2 has greater 
credibility than Ganpat. Shankar was 
working with accused No, 2 as an 
agricultural servant along with ac- 
cused No. 3. ` He speaks of Ganpat’s 
visits, the performance of the ‘sha- 
kun’ and of being commanded by 
accused Nos. 1 and 2 to commit mur- 
ders of virgin girls. He has unreser- 
vedly admitted having committed the 
murders of Gayabai, Shakila, Sugan- 
dhabai and Nasima with Accused No. 
3’s assistance. He implicates accused 
Nos, 1 and 2 by deposing that after 
each of the murders was eommitted, 
he and accused No, 3 used to go to 
accused No, 1’s house for delivering 
the blood and that the accused used 
to perform the Puja thereafter. 


30. Not only has Shankar tarred 
himself with the same brush as ac- 
cused Nos. 1, 2 and 3 but he has con- 
fessed to having played the leading 
role in the commission of the first 
four murders. Impressed by that 
circumstance, the Sessions Court and 
the High Court concluded that he is 
reliable witness, but they took the 
view that the conviction of accused 
Nos, 1 and 2 cannot be permitted to 
rest on his uncorroborated testimony. 
We unhesitatingly share that view. 
Having played the role of the mas- 
ter killer in four ghastly murders, he 
is bound to know every little detail 
as to the manner of killing. The vivid 
description given by him of the lur- 
ing. the gagging and the throwing 
away of the dead bodies may there- 
fore be true, But it is easy enough 
for him to introduce nice  falsities 
here and there by involving some 
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others in the broadly true framework 
of his story. It is therefore necessary 
to see whether the evidence of Shan- 
kar in regard to the implication of ac- 
cused Nos. 1 and 2 is corroborated 
by some independent evidence. 


31. Before looking out for corro- 
boration, we must point out that 
Shankar used to be interrogated by 
the police every night for about 9 or 
10 days and it was at the end of that 
gruelling interrogation that his state- 
ment came to be recorded, Though 
Shankar claims that he had seen the 
‘shakun’ being performed by Ganpat, 
he had not stated so before the po- 
lice nor had he then described the 
elaborate ritual observed during the 
performance of that ceremony. He 
also did not say to the police that 
accused No. 1 had asked him to 
commit the murders, Neither to 
the police nor in his statement re- 
corded under S, 164 of the Code of 
Criminal Procedure did he say that 
he had gone to accused No. 1’s house 
on the morning following the first 
murder and that she had told him 
that since the treasure trove was not 
found another murder should be com- 
mitted, The statement attributed by 
Shankar to accused No. 1 that men- 
strual blood was required for sacri- 
fice is also conspicuous by its ab- 
sence in his police statement. These 
significant omissions are in the nature 
of contradictions because not only do 
they pertain to a very vital aspect of 
the ease against accused Nos, 1 and 
2, but they are of such a nature 
that the story told by Shankar to 
the police and under S, 164 of the 
Code of Criminal Procedure cannot 
sensibly stand along with what he 
told the Court in regard to the part 
played by accused Nos, 1 and 2, It is 
true that Shankar was under a higher 
obligation while deposing in the 
Court because as a condition of the 
pardon tendered to him he had to 
disclose the whole truth to the 
Court. But while assessing the value 
of Shankar’s evidence in so far as 
he implicates accused Nos. 1 and 2 
we find it impossible to overlock the 
studied improvements which he made 
to involve them, Such gross depar- 
ture from the earliest versions makes 
the story of conspiracy suspect and 
uninspiring. All the same, we may 
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examine the argument advanced 
fore us by the learned counsel for 
the State that Shankar’s evidence 
against accused Nos. 1 and 2 is cor- 
roborated in material particulars and 
should therefore be accepted. 


be- 


32. For affording corroboration to 
Shankar’s evidence reliance is placed 
on the evidence of four witnesses— 
Laxman (P.W. 19), Sakharam (P.W. 


29), Ramchandra (P. W. 30) and 
Kachru (P. W. 34). 
33. We see nothing in the evi- 


dence of these witnesses which can 
lend corroboration to the approver’s 
story that accused Nos, 1 and 2 con- 
spired to commit the murders or that 
they asked Shankar and accused No. 
3 to do so or that the blood of vic- 
tims was handed over to either of 
them or that any Puja was perform- 
ed after the commission of murders. 
Laxman says nothing about the 
treasure trove, Sakharam merely car- 
ried the errand to Ganpat, Ram- 
chandra was mauled by the police 
who pulled out his pig-tail and the 
quack called Kachru only preseribed 
a medicine for accused No. 1’s meno- 
pause. 


34. Nor indeed is the evidence of 
P. Ws. 20, 21 and 51 of any assis- 
tance in the matter of corroboration. 
They merely say that Ganpat was 
eking his livelihood by prescribing 
Mantras and medicines, which takes 
one nowhere near corroborative fac- 
tors for implicating accused Nos, 1 
and 2. 


35. The recovery of Ganpat’s sat- 
chel containing charms and herbs, 
under the Panchanama Ex. 130A, also 
proves nothing beyond showing that 
Ganpat was equipped with a quack’s 
repertoire. 

36. One of the strongest arguments 
made by Mr. Desai on behalf of the 
State was that accused Nos, 1 and 2 
stood to gain by the commission of 
the murders and that would afford 
corroboration to their participation in 
the conspiracy, Motive may conceiv- 
ably furnish the necessary corrobora- 
tion, but we are unable to see any 
independent evidence on the record 
regarding the treasure trove theory. 
Serapings were taken from Munjaba’s 
image and samples of earth were 
also taken from the place where 
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Munjaba is alleged to. have been pro- 
pitiated with the blood of the vic- 
tims, If Puja was really performed 
in the manner described by Shankar, 
it is strange that no  blood-stains 
should have been found anywhere 
near the Pimpal tree. There is also 
no evidence at all to show that any 
attempt was made by accused Nos. 1 
and 2 to discover the treasure, as for 
example, by digging, These circum- 
stances cast a serious doubt on the 
theory that accused Nos. 1 and 2 
were trying to locate the treasure 
trove. The fact that accused No, 3 is 
a servant of accused No. 2 cannot by 
itself be sufficient to connect accus- 
ed No. 2 with the crimes charged. 
37. The last circumstance on which 
prosecution relies to connect accused 
Nos. 1 and 2 with the crime is the 
confession, Ex, 108, made by accused 
No. 1 Rukhmini, That confession 
was recorded by a Sub-Divisional 
Magistrate, Devidas Sakharam Pawar, 
P. W. 23, Later, we will have a great 
deal to say about the various confes- 
sions recorded by this learned Magis- 
trate but in so far as the confession 
of accused No. 1 is concerned it is 
enough to point out that it is entire- 
ly exculpatory and can, therefore, 
serve no useful purpose. Besides, the 


confession was retracted by accused 
No. 1 

38. Along with these considera- 
tions is the circumstance that 
the High Court has acquitted ac- 
cused Nos, 1 and 2 after a fair 


examination of the material relied 
upon by the prosecution as against 
them, The various reasons given by 
us would show that there is no justi- 
fication for interfering with the con- 
clusion to which the High Court 
has come, The acquittal of accused 
Nos. 1 and 2 has, therefore, to be 
confirmed, 

38-A. It would now be convenient 
to take up the case of accused No. 3, 
Sopan Rambhau Salve. The allega- 
tion against him is that he and the 
approver Shankar committed the 
murder of Gayabai on November 14, 
1972, of Shakila on December 9, 
1972, of Sugandhabai on February 
21, 1973 and of Nasima on April 13, 
1973. There is no eye-witness to any 
of these four murders but for esta- 
blishing the charge against accused 
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No. 3, the prosecution relies on the 
evidence of the two approvers Gan- 
pat (P.W.1) and Shankar (P. W. 2), 
the discovery of Art. 17 by accused 
No. 3, the discovery of Arts. 18 and 
19 by approver Shankar, the seizure 
of Arts, 20 and 21 from the house of 
accused No. 1 and lastly the retract- 
ed confession of accused No: 3 him- 
self. We have already dealt with 
the evidence of the approvers while 
considering the case against accused 
Nos. 1 and 2 and we have given our 
reasons for discarding Ganpat’s evi- 
dence outright, In regard to Shan- 
kar’s evidence we have taken the 
view that though he is a reliable 
witness, his evidence cannot be act- 
ed upon unless it is corroborated in 
material particulars. 


39. Shankar and accused No, 3 
were in the employment of accused 
No. 2. After describing the ‘Shakun’ 
ceremeny which was performed for 
ascertaining the desire of the deity, 
Shankar deposes that he and accus- 
ed No, 3 were commissioned to com- 
mit the murders of virgin girls. 
Shankar, after some hesitation, agreed 
to do so on the promise that accus- 
ed Nos. 1 and 2 will give to him 
and accused No. 3 a share in the 
treasure trove. 


40. Accused No. 3, according to 
Shankar, lured Gayabai, Shakila and 
Nasima to secluded spots, whereupon 
Shankar gagged and throttled them. 
Accused No, 3 facilitated the mur- 
ders by holding the legs of victims 
which also helped Shankar to collect 
blood from their private parts after 
causing cuts thereon, Accused No. 3 
played a more significant role inthe 
murder of Sugandabhai by axing her 
to death. 


41. Shankar’s 
corroborated as 


evidence is amply 
regards the broad 
outlines of the story narrated by 
him, But that is not enough. We 
must see whether his evidence re- 
ceives corroboration from an indepen- 
dent source and in material particu- 
lars, so as to fasten the guilt on ac- 
cused No, 3 


42. The first circumstance which 
is said to corroborate the evidence of 
the approver is the discovery of 27 
pieces of shirt, which are collectively 
marked as Art. 17, The panchanama 
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of discovery (Ex. 127) is dated Janu- 
ary 2, 1974 and is proved by the 
Pancha Vithalrao Takankhar (P. W. 
27). The report of the serologist 
which is at Ex. 312 shows that there 
were several blood stains on the shirt 
pieces ranging from 0.1 cm. to 0.5 
cm. in diameter, all of ‘A’ group. 
Gayabai’s blood also belonged to ‘A’ 
group. 

43. Mr. Bhonde who appears for 
accused No. 3 has subjected the evi- 
dence of discovery to a searching 
criticism which at first blush seems 
plausible but which does not bear 
close scrutiny. The argument that 
the panchanama of discovery does 
not attribute to accused No. 3 the 
authorship of concealment has the 
simple answer that the English trans- 
lation of the Marathi panchanama is 
incorrect, The original document 
expressly states that accused No. 3 
agreed to point out the place where 
he had kept the shirt pieces. The 
evidence of the Panch (P, W. 27) 
and of Dy. S, P. Waghmare (P. W. 96) 
is to the same effect. In the absence 
of any effective cross-examination of 
these witnesses, we see no substance 
in the contention that accused No, 3’s 
father, who was standing near the 
hut, should have been examined as a 
witness. 

44. It is urged that it is highly 
unlikely that accused No, 3 will pre- 
serve the tell-tale evidence of the 
crimes in the manner alleged by the 
prosecution, Why the accused chose 
to do this is difficult to know but we 
are not examining the evidence in 
the case as a Court of first instance. 
The evidence in regard to the dis- 
covery is accepted as unexceptionable 
by the Sessions Court as well as the 
High Court and we are unable to 
characterise that view of the matter 
as perverse or against the weight of 
evidence, The recovery of Art, 17 
thus affords material corroboration to 
the part played by accused No. 3, at 
least in Gayabai’s murder. 

45. The discovery of the blade 
(Art, 18) and the undervest (Art. 19) 
at the instance of the approver af- 
fords no corroboration as against ae- 
cused No. 3. Nor indeed can the re- 
covery of the bowl (Art. 20) and the 
bottle (Art, 21) from the house of 
accused No. 1 connect accused No. 3 
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with the crime. These are articles 
of common use and no blood was de- 
tected thereon. 


46. What remains to be consi- 
dered is the retracted confession of 
accused No. 3, which is Ex, 106, While 
on this question, we would like to 
deal with all the confessional state- 
ments recorded in the case so that 
it will not be necessary to revert to 
the question time and again. 

47. As many as eight confessions 
were recorded in the case, the con- 
fessing accused, apart from the two 
approvers, being accused Nos. 1, 3, 4, 
5, 6 and 12. The approvers, Ganpat 
and Shankar, stuck to their confes- 
sions while all others retracted theirs. 


48. Section 24 of the Evidence 
Act makes a confessional statement 
irrelevant in a criminal proceeding if 
the making thereof appears to have 
been caused by any  imducemeént, 
threat or promise, having reference 
to the charge against the accused, 
proceeding from a person in autho- 
rity and sufficient to give the ac- 
cused grounds which would appear 
to him reasonable for supposing that 
by making the confession he would 
gain any advantage or avoid any evil 
of a temporal nature in reference to 
the proceedings against him. Section 
163 of the Criminal Procedure Code 
bars a Police Officer or any person 
in authority from offering or causing 
to be offered any inducement, threat 
or promise as is referred to in S., 24 
of the Indian Evidence Act. Sec, 164 
of the Code prescribes the mode of 
recording confessional statements. 
Acting under S. 554 of the Criminal 
Procedure Code, 1898, the High Court 
of Bombay had framed instructions 
for the guidance of Magistrates while 
recording confessional statements. 
Those instructions are contained in 
Chap, I, Paragraph 18, of the Crimi- 
nal Manual 1960, of the Bombay 
High Court, The instructions require 
the Magistrate recording a confession 
to ascertain from the accused whe- 
ther the accused is making the con- 
fessional statement voluntarily and to 
find whether what the accused de- 
sires to state appears to be true. The 
instructions prescribe a form in 
which the confessional statement has 
to be recorded. Similar circulars or 
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instructions have been issued by the 
various High Courts in India and 
their importance has been recognised 
by this Court in Sarwan Singh v. 
State of Punjab, 1957 SCR 953: 
(AIR 1957 SC 637) in which it was 
said that the instructions issued by 
the High Courts must be followed by 
the Magistrates while recording con- 
fessional statements, 


49. All of the eight confessions 
were recorded in this case by a Sub- 
Divisional Magistrate, Devidas Sakha- 
ram Pawar (P, W. 23), whose evi- 
dence leaves no room for doubt that 
he was blissfully unaware of the 
stringent responsibilities east by law 
on Magistrates who are called upon 
to record confessions He made no 
effort to ascertain from any of the 
accused whether he or she was mak- 
ing the confession voluntarily. He 
did not ask any of the accused whe- 
ther the police had offered or pro- 
mised any incentive for making the 
confessional statement nor did he 
ascertain for how long the confessing 
accused was in police custody prior 
to his production for recording the 
confession nor indeed did he main- 
tain any record to show where the 
accused were sent after they were 
given time for reflection. One of the 
glaring infirmities from which the 
confessional statements of the various 
accused suffer is that none of those 
statements contain a memorandum as 
required by S. 164 of the Code that 
the Magistrate believed that the 
“eonfession was voluntarily made.” 
Tt is also clear that when the various 
accused were produced before the 
Magistrate after the time for reflec- 
tion was over, he asked no further 
questions and recorded the confes- 
sions mechanically for the mere rea- 
son that the accused expressed their 
willingness to confess. The Magis- 
trate was either overcome by the 
sensation which the case had aroused 
in Maharashtra or perhaps he blind- 
ly trusted the high police officers 
who were frantically looking out for 
a clue to these mysterious murders. 
They produced the accused for re- 


cording the confessions and the 
Magistrate thought that the mere 
production of the accused was gua- 


rantee enough of their willingness to 
confess, 
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50. Learned counsel appearing for 
the State is right that the failure to 
comply with S. 164 (3), Cr. P. C., or 
with the High Court Circulars will 
not render the confessions inadmissi- 
ble in evidence, Relevancy and ad- 
missibility of evidence have to be 
determined in accordance with the 
provisions of the Evidence Act, Sec- 
tion 29 of that Act lays down that 
if a confession is otherwise ` relevant 
it does not become irrelevant merely 
because, inter alia, the accused was 
not warned that he was not bound 
to make it and the evidence of it 
might be given against him. If, there- 
fore, a confession does not violate 
any one of the conditions operative 
under Secs. 24 to 28 of the Evidence 
Act, it will be admissible in evidence. 
But as in respect of any other ad- 
missible evidence, oral or documen- 
tary, so in the case of confessional 
statements which are otherwise ad- 
missible, the Court has still to con- 
sider whether they can be accepted 
as true. If the facts and circumstan- 
ces surrounding the making of a 
confession appear to cast a doubt on 
the veracity or voluntariness of the 
confession, the Court may refuse to 
act upon the confession even if it 
is admissible in evidence. That shows 
how important it is for the Masis- 
trate who records the confession to 
satisfy himself by appropriate ques- 
tioning of the confessing accused, 
that the confession is true and volun- 
tary. A strict and faithful compli- 
ance with S, 164 of the Code and 
with the instructions issued by the 
High Court affords in a large measure 
the guarantee that the confession is 
voluntary. The failure to observe 
the safeguards prescribed therein are 
in practice calculated to impair the| 
evidentiary value of the confessional 
statements. 





51. Considering the circumstances 
leading to the processional recording 
of the eight confessions and the ab- 
ject disregard, by the Magistrate, of 
the provisions contained in Sec. 164 
of the Code and of the instructions 
issued by the High Court, we are of 
the opinion that no reliance can be 


placed on any of the confessions. 
Apart from the confessions of the 
two approvers, all others were re- 
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tracted, which further cripples their 
evidentiary value. 


52. Since the evidence of the ap- 
prover Shankar is corroborated in 
material particulars by the discovery 
of Art. 17, there is no valid reason 
for departing from the concurrent 
view of the High Cout and the Ses- 
sions Court that the complicity of 
accused No, 3 in the four murders is 
proved beyond a reasonable doubt. 
As the charge of conspiracy fails, the 
High Court was right in convicting 
accused No, 3 under S. 302 read with 
S. 34 of the Penal Code only. 


53. That leaves the case of accus- 
ed Nos. 9 to 12 for consideration, be- 
ing the subject-matter of Criminal 
Appeal No. 437 of 1976 filed by 
them, The charge against these accus- 
ed is that in furtherance of conspiracy 


and in pursuance of their common 
intention they, on January 4, 1974, 
committed the murders of Haribai, 


aged 35 years, her daughter Taramati 
aged 9 years, and her infant child 
Kamal aged 1'/2 years. The Sessions 
Court convicted these accused under 
Section 302 read with Ss. 120B and 
34 of the Penal Code and sentenced 
them to life imprisonment, The charge 
of conspiracy having failed before the 
High Court and the main co-conspi- 
rators, accused Nos. 1 & 2, having 
been acquitted, the High Court con- 
victed these accused under S. 302 read 
with S. 34 only. But, accepting the 
appeal filed by the State, the High 
Court enhanced their sentence from 
life imprisonment to death. 


54. The evidence against accused 
Nos, 9 to 12 consists of: (1) the eye- 
witness account of Umaji Limbaji 
Pitale (P. W. 31); (2) discoveries ef- 
fected in pursuance of statements 
made by the accused; (3) injuries on 
accused No. 10; (4) the evidence in 
regard to the movements of the aec- 
cused at or about the time when 
the murders were committed and (5) 
the confession of accused No, 12, 


55. Umaji was working as an agri- 
cultural servant with one Balabhau 
Lad on a daily wage of Rs. 3/-. On 
January 4, 1974 while he was on his 
way to one of the lands of his mas- 
ter, he first met accused No, 10 and 
then accused Nos. 9 and 11, and had 
some conversation with accused No. 
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10, At about the same time, he saw 
Haribai carrying her infant child in 
her arms and a basket of food on her 
head. Her other daughter Taramati 
was walking behind her, Umaji 
climbed the Mala, which is a raised 
platform from which crops are gene- 
rally watched, and soon thereafter 
he heard the shrieks of a child, Turn- 
ing in the direction from which the 
shrieks came, he saw accused No. 10 
holding Haribai from behind by her 
waist and accused No. 9 giving an 
axe blow on her head, Almost simul- 
taneously, Umaji saw accused No. 12 
holding Taramati from behind and 
accused No, 11 giving an axe blow 


on her head, Feeling nervous and 
fearful, Umaji jumped down from 
the Mala, tethered his horse in his 


master’s land, went by a bus to the 
Manwat Road Railway Station, took 
a train to Ranjani and from there 
proceeded to the village of Iregaon 
where his maternal uncle Mathaji 
lived. After staying at Iregaon for 
about four days, Umaji went back to 
his master’s house at Manwat. when 
a police constable took him to the 
Police Station, where a Police Offi- 
cer recorded his statement, 


56. Umaji’s evidence having been 
concurrently accepted by the Ses- 
sions Court and the High Court, we 
do not propose to undertake a fresh 
re-appraisal of that evidence except 
to the extent to which the view of 
the Courts below is contrary to the 
weight of the record or is otherwise 
such as is impossible in the con- 
text to sustain. On a careful consi- 
deration of Mr. Narayan’s closely 
reasoned submissions, we have form- 
ed the conclusion, which does not 
materially differ from that of the 
two Courts, that Umaji’s evidence 
cannot be accepted without adequate 
corroboration, 

57. Our reasons for taking this. 
view are briefly these: Fear and pa- 
nic may account for the fact. that 
the witness did not raise an alarm. 
But there is no reasonable explana- 
tion why, having had the presence of 
mind to tether back the horse, he 
did not see his master, Then again, 
he sojourned from the scene of of- 
fence to Iregaon but spoke to none. 
At Iregaon, which was far removed 
from the scene of Manwat. murders, 
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he holidayed with his uncle for four 
days but even on being questioned 
as to the purpose of his visit, he 
made no answer. After returning to 
Manwat he saw his master but told 
him nothing. His statement was re- 
corded by the police after two days 
of close interrogation. 


58. In regard to accused No, 9, 
there are two circumstances which 
afford reliable corroboration to Uma- 
jis evidence. On January 11, 1974 
accused No. 9 made a statement lead- 
ing to the discovery of an axe 
blade, Art, 160, from his house. The 
Panchanamg of recovery is Ex, 91-A 
which is proved by the Panch Sheikh 
Imam (P, W. 11). It shows that ac- 
cused No. 9 took out an axe blade 
from below a piece of wood lying 
behind a cupboard in his house. The 
report of the Serologist, Ex. 267, 
shows that the axe blade was stain- 
ed with human blood of ‘A’ group. 
The blood of the deceased Haribai 
belonged to the same group, Accused 
No. 9 admitted in his examination 
that he had produced the axe blade 
and that it was stained with blood 
but he sought to explain the blood- 
stains by saying that his wife had 
sustained an injury while hewing 
wood with the axe. That is a flimsy 
explanation because were it true, it 
is difficult to understand why such 
great care was taken to conceal the 
axe blade. 


59. On January 21, 1974 a burnt 
shirt piece, Article 170, was recover- 
ed in consequence of information 
given by accused No. 9, The Pan- 
chanama, Ex. 87-A, and the evidence 
of the Panch Munjaba (P. W. 25) 
show that the accused dug out the 
shirt piece from under a heap of 
earth lying inside his house, Article 
170 was found by the Sessions Judge 
to fit squarely with the shirt sleeve, 
Article 112, which was found at the 
place of occurrence near Haribai’s 
dead body. The report of the Che- 
mical Analyser at Ex, 271 shows 
that Articles 112 and 170 bore iden- 
tical textile and physiochemical cha- 
racteristics, 

60. In our opinion, the courts be- 
low were justified in relying upon 
these corroborative circumstances to 
connect accused No. 9 with the mur- 
der of Haribai. 
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61. Turning to accused No. 10, an 
axe handle, Article 169, was recover- 
ed at his instance on January 17, 
1974, The Panchnama, Ex, 86-A, and 
the evidence of the Panch Mohd. 
Yusuf Bade Khan (P. W. 10) show 
that the axe handle was recovered 
from below a thorny fence in the 
Pardhi Wada locality. The report of 
the serologist, Ex. 267, shows that 
there was human blood on the axe 
but the group of the blood could not 
be determined. It is not possible to 
accept the submission of Mr. Narayan 


that the axe handle was recovered 
from a place which was easily ac- 
cessible to the public because 


the 
handle was taken out after making ` 
quite some efforts to locate it. Ac- 
cused No. 10 was the author of its. 
concealment. 


62. On January 8, 1974 when ac- 
cused No. 10 was arrested, a turban, 
bush-shirt and dhoti (Articles 150 to 
152) were seized from his person. 
The serologist’s report, Ex, 267, shows 
that human blood was detected on 
the bush-shirt and the dhoti. The 
blood-stain on the shirt was 0.5 cm. 
in diameter and the blood detected 
on the bush-shirt and the dhoti be- 
longed to.‘A’ group. Accused No. 10 
admitted in his examination that the 
shirt and the dhoti were blood-stain- 
ed but he offered an unconvincing 
explanation that a child of his had 
bled from the nose, 

63. The evidence of Dr, Salunke 
(P. W. 48) who examined accused No. 
10 on the date of his arrest shows 
that he had four injuries on his per- 
son, the certificate in regard to which 
is Ex. 174. Injuries Nos, 1 and 2 
were interrupted abrasions which in 
the opinion of Dr. Salunke could be 
caused by teeth-bite. That fits in 
with the part played by accused No. 
10, who according to Umajis evi- 
dence, had held Haribai from behind 
by her waist. Evidently, Haribai 
struggled to release herself and in a 
frantic attempt to save her life: she 
caused the injuries to accused No. 10. 


64. We agree with the view taken 
by both the Courts that the discovery 
of blood-stained axe-handle, the sei- 
zure of clothes stained with ‘A’ group 
blood and the teeth-bite injuries af- 
ford adequate corroboration to 
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Umaji’s evidence regarding the part 
played by accused No, 10 in the mur- 
der of Haribai. 


65. As regards accused No. 11, an 
axe-blade (Article 167) was recovered 
In consequence of information suppli- 
ed by him. The Panchanama, Ex. 
84-A, and the evidence of the Panch 
Mohd. Yusuf Bade Khan (P. W. 10) 
show that accused No, 11 led the po- 
lice party and the panchas to a water 
tap in the Pardhi Wada locality and 
dug out the axe blade which was ly- 
ing buried under a stone. The report 
of the Serologist, Ex. 269, shows 
that human blood of ‘A’ group was 
detected on the axe blade. Taramati, 
according to Umaji’s evidence, was as- 
Saulted with an axe by accused No. 
11. Her clothes, Articles 142 and 143, 
were found to be stained with human 
lood of ‘A’ group. We see no infir- 
mity in the Pancha’s evidence and 
no substance in the counsel’s conten- 
tion that the discovery of the axe- 
blade was foisted on the accused. 


66. The discovery of the axe blade 
stained with human blood of ‘A’ 
group sufficiently corroborates the 
evidence of Umaji as regards the part 
played by accused No. 11 in Tara- 
mati’s murder, 


67. Before considering the case of 
accused No. 12, we would like to 
point out that there is satisfactory 
evidence to show the presence of ac- 
cused Nos. 9 to 11 at or near the 
scene of offence some time before 
the incident. Dagdu (PF. W. 5) 
Bhanudas (P. W. 14), Sitaram (P.W. 
16), Narayan (P. W. 17), Baliram 
(P. W. 18) and Santram (P. W. 24) 
have deposed about the same either 
in regard to all of these accused or 


some: of them. Their evidence has 
been examined with great care by 
the learned Sessions Judge and we 


agree with his assessment that ex- 
cept for Sant Ram, the other witnes- 
ses can be relied upon for affording 
corroboration to Umaji’s evidence, 


68. That leaves the case of accus- 
ed No. 12 for consideration. It is al- 
leged that he held Taramati from be- 
hind whereupon accused No, 11 gave 
axe-blows on her head. Taramati 
was just a girl of 9 and the allega- 
tion that accused No. 12 had to hold 
her from behind to enable accused 
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No. 11 to assault her with an axe 
sounds inherently incredible. It is 


significant that some time before the 
occurrence, Umaji met accused Nos. 
9, 10 and 11 near the scene of of- 
fence but not accused No, 12. The 
importance of this circumstance is 
twofold: Firstly, that accused No. 12 
was not in the company of the other 
three at or about the time of the in- 
cident and secondly that Umaiji’s 
identification of the person who held 
Taramati, namely accused No. 12, be- 


comes somewhat infirm. There was 
standing crop about five feet 
high between the Mala where Uma- 
ji was standing and the place 


where Taramati was held. Besides, 
the spot where Taramati was done 
to death was in a depression, which 
would further affect the witness’s 
ability to identify the person who 
had held Taramati. After all, Umaji 
had but a fleeting glimpse of the in- 
cident and the chance of an error in 
identifying accused No, 12, who was 
not seen earlier in the company of 
accused Nos. 9 to 11, cannot fairly 
be excluded. 


69. All the same, since Umaji has 
no particular reason to implicate ac- 
cused No, 1% falsely and since the 
Courts below have concurrently ac- 
cepted his evidence in regard to ac- 
cused No. 12 also, we must examine 
carefully the strenuous submission 
made by Mr. Desai for the State that 
even as regards accused No, 12, 
Umaji’s evidence is sufficiently corro- 
borated., 

-70. That corroboration consists of 
the discovery of an axe-handle, Arti- 
cle 168, from the house of accused 
No. 12 on January 17, 1974. The 
Panchanama of recovery is Ex, 85-A 
which is proved by the Panch Mohd. 
Yusuf Bade Khan, P. W. 10. It.is al- 
leged that the axe-handle was pro- 
duced by accused No, 12 from below 


the tin-sheet roof of his house in 
Pardhi Wada. The report of the 
serologist, Ex. 269, says that there 


was human blood of ‘A’ group onthe 
axe-handle. 

71. We find it impossible to place 
any reliance on the discovery of the 
axe-handle for the following rea- 
sons: Though accused No, 12 was 
arrested on 11-1-1974, his house 
was searched on January 7, 1974 in 
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connection with the murders of Hari- 
bai and her daughters which had 
taken place on January 4, 1974. That 
search is borne out by the Pancha- 
nama, Ex. 221. On January 6, 1974 
accused No, 12 figured in an identifi- 
eation parade which was arranged in 
order to ascertain if the Dog Squad 
could afford assistance in fixing the 
identity of the culprits. The evidence 
of the Senior Dog Master, Ram- 
chandra (P. W, 52), shows that a fe- 
male dog called Mala sniffed her 
suspicion at accused No, 12, With 
the clue provided by the Dog Squad 
on the 6th, the house of accused No. 
12 was searched on the 7th. That 
house consists of one room only. The 
Panchanama shows that the axe- 
handle was not in any manner con- 
cealed under the tin-sheet. It was 
lying openly, visible to the naked 
eye, so that he who cared could 
easily see it, It is then strange that 
it was not found on the 7th itself. 
‘There is also a serious discrepancy in 
the evidence of the two Panchas, 
Mohd, Yusuf, P. W, 10, and Sheikh 
Imam, P. W. 11, regarding the disco- 
very. Whereas according to the for- 
mer, accused No. 12 said that he had 
concealed the axe-handle- below the 
tin-sheet of the roof, according to 
the latter the information which ac- 
cused No. 12 gave was that he had 
kept the handle below a stone inside 
his house, Coupled with the circum- 
stance which emerges from the evi- 
dence of Panch Sheikh Imam that 
there is no door to the room from 
which the axe-handle was produced, 
the evidence in regard to the re- 
covery of the axe-handle becomes 
manifestly suspect, These infirmities 
in the recovery of the axe-handle 
failed to evoke the attention of the 
High Court. The Sessions Court too 
missed their impact on the point at 
issue. 


72. The seizure of a blood-stained 
Dhoti from the person of accused No. 
12 at the time of his arrest, even if 
the blood belonged to ‘A’ group, is 
not of a kind which, in the context 
of the various circumstances referred 
to above, can be accepted as safely 
or sufficiently corroborative of Uma- 
is evidence. This is particularly so 
because, at the very threshold, it is 
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doubtful if Umaji could identify ac- 
cused No. 12. 


73. The evidence regarding the 
presence of accused No. 12 in the 
fields roundabout the scene of offence 
on the afternoon of the day of inci- 
dent cannot connect him with the 
crime, And the retracted confessicn 
of the accused, like its counterparts, 
has to be excluded from considera- 
tion altogether because of the cava- 
lier fashion in which the Sub-divi- 
sional Magistrate recorded the vari- 
ous confessions. 


74. Accused No, 12 is thus entitl- 
ed to an acquittal for the reason 
that the prosecution has failed to 
prove its case against him beyond a 
reasonable doubt. 


75. Learned counsel for accused 
Nos. 3, 9, 10 and 11 whose convic- 
tion under S, 302 read with Sec. 34 
has been affirmed by us and who 
stand sentenced to death, contend 
that the accused were not heard on 
the question of sentence and there- 
fore the sentence is not according to 
law, It is urged that we should re- 
mand the appeal of accused Nos, 9, 
10 and 11 to the High Court which 
sentenced them to death, and accus- 
ed No. 3’s appeal to the Sessions 
Court which sentenced him to death, 
in order to enable these accused to 
make their contentions as to why 
they should not be sentenced to death 
even though they have been convict- 
ed under S. 302 of the Penal Code. 
In support of this argument reliance 
is placed on a decision of this Court 
in Santa Singh v, State of Punjab, 
ae 4 SCC 190:(AIR 1976 SC 
2386). 


76. Tn Santa Singh, the Sessions 
Judge, after pronouncing the judg- 
ment convicting the appellant for a 
double murder, did not give him op- 
portunity to be heard on the ques- 
tion of sentence. He pronounced the 
appellant guilty of murder and, as a 
part of a single judgment, imposed 
the sentence of death. The High 
Court confirmed the conviction and 
the sentence of death. In appeal, it 
was held by this Court (Bhagwati and 
Fazal Ali JJ.) that the provisions of 
S. 235 of the Code of Criminal Pro- 
cedure, 1973, which are clear and ex- 
plicit, require that the Court must in 
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the first instance deliver a judg- 
ment convicting or acquitting the ac- 
cused and if the accused be convict- 
ed, he must be given an opportunity 
to be heard in regard to the sentence. 
Holding that the provisions of S, 235 
are mandatory in character, the Court 
set aside the sentence of death and 


remanded the case to the Sessions 
Court with the direction that it 
should pass an appropriate sentence 


after giving to the appellant an op- 
portunity to be heard on the ques- 
tion of sentence. 


77. Section 235 of the Criminal 
Procedure Code, 1973 reads thus: 


"235 (1) After hearing arguments 
and points of law (if any), the Judge 
shall give a judgment in the case. 


(2) If the accused is convicted, the 
Judge shall, unless he proceeds in 
accordance with the provisions of 
Section 360, hear the accused on the 
question of sentence, and then pass 
sentence on him according to law”. 
The imperative language of sub-s. (2) 
leaves no room for doubt that after 
recording the finding of guilt and 
the order of conviction, the Court is 
under an obligation to hear the ac- 
cused on the question of sentence un- 
less it releases him on probation of 
pood conduct or after admonition 
under S. 360, The right to be heard 
on the question of sentence has a 
beneficial purpose, for a variety of 
facts and considerations bearing on 
the sentence can, in the exercise of 
that right, be placed before the 
Court which the accused, prior to 
the enactment of the Code of 1973, 
had no opportunity to do, The social 
compulsions, the pressure of poverty, 
the retributive instinct to seek an 
extra-lega] remedy to a sense of be- 
ing wronged, the lack of means to be 
educated in the difficult art of an 
honest living, the parentage, the 
heredity—all these and similar other 
considerations can, hopefully and 
legitimately, tilt the scales on the 
propriety of sentence. The mandate 
of S. 235 (2) must, therefore, be 
obeyed in its letter and spirit, 

78. But we are unable to read the 
judgment in Santa Singh, (AIR 1976 
SC 2386) as laying down that the 
failure on the part of the Court, 
which convicts an accused, to hear 
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him on the question of sentence must 
necessarily entail a remand to that 
Court in order to afford to the ac- 
cused an opportunity to be heard on 
the question of sentence. The Court, 
on convicting an accused, must un- 
questionably hear him on the ques- 
tion of sentence. But if, for any 
reason, it omits to do so and the ac- 
cused makes a grievance of it in the 
higher court, it would be open to 
that Court to remedy the breach by 
giving a hearing to the accused on 
the question of sentence, That oppor- 
tunity has to be real and effective, 
which means that the accused must 
be permitted to adduce before the 
Court all the data which he desires 
to adduce on the question of sen- 
tence, The accused may exercise 
that right either by instructing his 
counsel to make oral submissions to 
the Court or he may, on affidavit or 
otherwise, place in writing before 
the Court whatever he desires to 
place before it on the question of 
sentence, The Court may, in appro- 
priate cases, have to adjourn the 
matter in order to give to the accus- 
ed sufficient time to produce the 
necessary data and to make his con- 
tentions on the question of sentence. 
That, perhaps, must inevitably hap- 
pen where the conviction is recorded 
for the first time by a higher court. 


79. Bhagwati J. has observed in 
his judgment that care ought to be 
taken to ensure that the opportunity 
of a hearing on the question of sen- 
tence is not abused and turned into 
an instrument for unduly protracting 
the proceedings. The material on 
which the accused proposes to rely 
may therefore, according to the learn- 
ed Judge, be placed before the Court 
by means of an affidavit. Fazal Ali, 
J., also observes that the courts 
must be vigilant to exercise proper 
control over their proceedings, that 
the accused must not be permitted 
to adopt dilatory tactics under the 
cover of the new right and that what 
S. 235 (2) contemplates is a short and 
simple opportunity to place the 
necessary material before the Court. 
These observations show that for a 
proper and effective implementation 
of the provision contained in See, 235 
(2), it is not always necessary to re- 
mand the matter to the court which 
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has recorded the conviction. The 
fact that in Santa Singh, (AIR 1976 
SC 2386) this Court remanded the 
matter to the Sessions Court does not 
spell out the ratio of the judgment 
tio be that in every such case there 
has to be a remand. Remand is an 
exception, not the rule, and ought 
therefore to be avoided as far as pos- 
sible in the interests of expeditious, 
though fair, disposal of cases, 


80. After counsel for accused Nos. 
3, 9, 10 and 11 raised an objection 
before us that the sentence of death 
was imposed upon the accused with- 
out hearing them as required by 
Section 235 (2) of the Code, we grant- 
ed to them liberty to produce be- 
fore us such material as they desir- 
ed and to make such contentions as 
they thought necessary on the ques- 
tion of sentence. Accordingly, coun- 
sel made their oral submissions þe- 
fore us on the question of sentence 
and they also filed the relevant 
material before us showing why we 
should not uphold the death sentence 
imposed on the accused. . 

81. That takes us to the question 
of sentence. For the offence under 
Section 302, it is no longer obligatory 
to impose the sentence of death, Prior 
to the amendment of S. 367 (5) of 
the Code of Criminal Procedure, 1898 
by Act 26 of 1955, the normal sen- 
tence for murder was death and the 
Court had to record its reasons for 
imposing the lesser sentence of life 
imprisonment. The obligation to re- 
cord reasons for imposing the lesser 
penalty was deleted by Act 26 of 
1955, so that Courts became free to 
award either the sentence of life im- 
prisonment or the sentence of death, 
depending on the circumstances of 
each individual case, Section 354 (3) 
of the Code of 1973 provides that 
when the conviction is for an offence 
punishable with death or, in the al- 
ternative, with imprisonment for life 
or imprisonment for a term of years, 
the judgment shall state the reasons 
for the sentence awarded, and in the 
ease of sentence of death, the special 
reasons for awarding that sentence. 
The legislative history of the sentence- 
ing provisions and the explicit lan- 
guage of S. 354 (3) show that capital 
punishment can be awarded for the 
offence of murder, only if there are 
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special reasons for doing so. AlN 
murders are inhuman, some only 


more so than others. 

82. Having considered the matter 
in all its aspects — penal, juristic 
and sociological — and having given 
our most anxious consideration to the 
problem, we are of the opinion that 
accused Nos, 3, 9, 10 and 11 deserve 
the extreme penalty of law and 
that there is no justification for in- 
terfering with the sentence of death 
imposed upon them, 

83. Accused No. 3 put an end to 
four innocent lives, three small girls 
ten years of age and a woman in 
her thirties. Accused Nos, 9, 10 and 
11 committed the murders of Haribai, 
her nine-year old daughter and her 
infant child. The victims had given 
no cause for the atrocities perpetrat- 
ed on them. They were killed as a 
child kills flies. And the brutality 
accompanying the manner of killing 
defies an adequate description, | The 
luring of small girls, the gagging, the 
cutting of their private parts, the 
ruthless defiling in order to prevent 


identification of the victims and the 
mysterious motive for the murders 
call for but one sentence. Nothing 


short of the death sentence can 
atone for such callous and calculated 
transgression of law, Morbid pity 
ean have no place in the assessment 
of murders which, in many respects, 
will remain unparalleled in the annals 
of crime. Accordingly, we confirm 
the death sentence imposed on accus- 
ed Nos, 3, 9, 10 and 11. 


84. The overall result is as 
lows: 


(1) We uphold the acquittal of ac- 
cused Nos, 1 and 2 and dismiss Cri- 
minal Appeal No. 441 of 1976 filed 
by the State of Maharashtra. Both 
the accused who are in jail shall be 
released, 

(2) We uphold the conviction of ac- 
cused No, 3 under S. 302 read with 
S. 34 of the Penal Code and the sen- 
tence of death imposed upon him. 
Criminal Appeal No. 438 of 1976 fil- 
ed by him is accordingly dismissed. 

(3) We uphold the conviction of ac- 
cused Nos, 9, 10 and 11 under Sec- 
tion 302 read with S. 34 of the Penal 
Code and the sentence of death im- 
posed upon them. We acquit accus- 


fol- 
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ed No, 12 by giving him the benefit of 
doubt and direct that he shall be re- 
leased, Criminal Appeal No, 437 of 
1976 filed by accused Nos. 9 to 12 
thus succeeds partly in so far as ac- 
cused No. 12 is concerned and fails 


in so far as accused Nos, 9, 10 and 
11 are concerned. 
85. Before concluding, we wouid 


like to make a few observations con- 
cerning the detection and investiga- 
tion of these crimes. It is a matter 
of grave concern that the police 
were not able to obtain any clue 
whatsoever to the numerous mur- 
ders which were committed so syste- 
matically in the small village of Man- 
wat. The spate of those atrocities 
commenced with the murder of Gaya- 
bai on November 14, 1972 and ended 
with the murders of Haribai and her 
two daughters on January 4, 1974. 
All along, a strong patrol of police- 
men was keeping vigil in the very 
locality in which most of the mur- 
ders were committed, The evidence 
of Dy. S. P. Waghmare shows that 
apart from the mobile police, fixed- 
post patrols were deputed to keep a 
close watch on the activities of all 
and sundry in the area which was 
chosen by the murderers for their 
criminal activities, Haribai and her 
daughters were murdered under the 
very nose of the policemen, Quite a 
few of them were on duty a few 
hundred yards away from the scene 
of occurrence and yet the culprits 
could escape with impunity, And it 
is astonishing that when the three 
dead bodies were lying in close pro- 
ximity, the police with their trained 
hawk-sight could see only one. All 
this hardly does any credit to the ef- 
ficiency and watchfulness of a sys- 
tem which in Maharashtra has won 
many encomiums. Eventually Provi- 
dence, and perhaps the police, per- 
suaded, Samindrabai Pawar, accused 
No. 4, to make a confessional state- 
ment on December 28, 1973 and the 
wheels of a baffled machine started 
moving fast. 


86. It would perhaps have been 
more conducive to greater efficiency 
if an unduly large number of senior 
police officers were not commissioned 
for the investigational work. No one 
seems to have assumed an overall 
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responsibility for investigation and so 
many of them working together 
spoiled the broth like so many cooks. 


‘87. It is plain commonsense that 
suspects are seldom willing to fur- 
nish a quick and correct clue to the 
crimes for which they are arrested. 
A certain amount of coaxing and pro- 
mising has inevitably to be done in 
order to persuade the accused to dis- 
close at least the outlines of the 
crime, But the use of strong methods 
of investigation, apart from raising 
problems concerning the observance 
of decency in public affairs and of 
human dignity, is fraught with the 
danger that the very process by 
which evidence is collected may be- 
come suspect and fail to inspire con- 
fidence. Ganpat, the approver, was 
driven to admit that he was tortured 
while in the lock-up and we have 
serious doubts whether the  iniury 
caused on his head was, as alleged 
by the police, self-inflicted. A wit- 
ness called Ramchandra also admitted 
that while under interrogation the 
police pulled out his pig-tail, We 
have resisted the failing which tempts 
even judicially trained minds to re- 
volt against such methods and throw 
the entire case out of hand, But we 
must, with hopes for the future, ut- 


ter a word of warning that just as 
crime does not pay, so shall it not 
pay to resort to torture of suspects 


and witnesses during the course of in- 
vestigation, History shows that mis- 
use of authority is a common human 
failing and, therefore, Courts must 
guard against all excesses. The police, 
with their wide powers, are apt to 
overstep their zeal to detect crimes 
and are tempted to use the strong 
arm against those who happen to fall 
under their secluded jurisdiction, That 
tendency and that temptation must, 
in the larger interests of justice, be 
nipped in the bud. 


GOSWAMI, J:— 88 I am in 
agreement with the judgment propos- 
ed by my brother Chandrachud which 
is a piece of conspicuous clarity after 
marshalling and compressing a mass 
of evidence. I also agree with the 
views expressed therein on the legal 
questions raised in these appeals. 
Even so I feel obliged to add a few 
lines. 
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89. I would particularly emphasise 
that there is no mandatory direction 
for remanding any case in Santa 
Singh v. The State of Punjab, (AIR 
1976 SC 2386) nor is remand the ih- 
evitable recipe of S. 235 (2) Code of 
Criminal Procedure, 1973, Whenever 
an appeal court finds that the man- 


date of S, 235 (2), CrP.C. for a 
hearing on sentence had not been 
complied with, it, at once, becomes 


the duty of the appeal court to offer 
to the accused an adequate opportu- 
nity to produce before it whatever 
materials he chooses in whatever rea- 
sonable way possible. Courts should 
avoid laws’ delay and necessarily in- 
consequential remands when the ac- 
cused can secure full benefit of Sec- 
tion 235 (2), Cr. P. C. even in the ap- 
peal court, in the High Court or even 
in this Court. We have unanimously 
adopted this very course in these ap- 
peals. 


90. Treasure-trove legend survives 
generations, There had been many 
casualties in honest exploits to the 


peaks of gold bars. Gold was not 
found. So was treasure-trove not 
located in spite of the notorious 
Manwat murders. 

91. The gruesome story revealed 


in these cases beggars description of 
the limit of human credulity, horrid 
avarice and unconcerned and heart- 
less execution of evil ends. I am not 
on that. The final curtain, so far as 
legal process goes, is drawn, 


92. Conviction in these cases does 
no credit to the police, nor to the 
hoodwinking demonstration of flashy 
‘dog-squad’, Murders committed, one 
after the other in series, under the 
very nose of a publicised ring of a 
camping platoon of police personnel 
widely cordoning the entire scene of 
occurrence for months with check- 
posts, for recording names of pas- 
sers-by, may secure banner in news- 
papers, but no laurels for the police. 


93. But for the blazing lust for 
life of the confessing approvers sup- 
plying the infra-structure forthe pro- 
secution ease which, we find, is cor- 
roborated in material particulars by 
independent testimony so far as some 
of the appellants are concerned, 
there is much more to be desired in 
an investigation of such awe-inspir- 
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ing cases. The archaic attempt to 
secure confessions by hook or by 
crook seems to be the be-all and 
end-all of the police investigation. 
The investigation does not reflect 
any imaginative drive on the part of 
ne police in a crime of this magni- 
ude. 


94. To mention one item only, 
even Balabhau Lad, a close neigh- 
bouring relative of the deceased Hari- 
bai and master of Umaji, the star 
witness against accused 9 to 12, has 
not been produced in this case to 
corroborate the sudden and instant 
disappearance of Umaji for four days 
from the very scene of murder, be- 
ing his master’s field, by leaving his 
horse tethered therein. Next, having 
got blood stains in the articles pro- 
duced by the accused there was no 
attempt to ascertain the blood group 
of the aeccused’s family members. In 
fact accused No, 9 did tell the court 
that the blood stains in the exhibit 
were from his wife’s injury from the 
axe, Again, accused No. 10 said that 
the blood stains on the exhibited 
clothes were from his child’s bleed- 
ing nose. We have disbelieved the 
pleas of the accused but that does 
not redound to the credit of the qua- 
lity of the investigation of these das- 
tardly crimes, 


95. It is distressing that when 
three murders took place on the 4th 
of January, 1974, and all the dead 
bodies were lying at the same field, 
only one dead body was located and 
the other two were not traced until 
next morning. If the murderers could 
escape from the barricaded area in 
broad day light by throwing dust in 
the eyes of the police, what would 
have happened if the other two dead 
bodies were removed during the night 
beyond trace? Is this investigation 
with a ‘dog-squad’ at command? A 
dog is its master’s voice. Did the po- 
lice play the true master? 


96. The police should remember 
that confession may not always be a 
short-cut to solution, Instead of 
trying “start” from a confession they 
should strive to “arrive” at it. Else, 
when they are busy on this short 
route to success, good evidence may 
disappear due to inattention to the 
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real clues. Once a confession is ob- 
tained, there is often flagging of zeal 
for a full and thorough investigation 
with a view to establish the case de 
hors the confession, It is often a sad 
experience to find that on the con- 
fession, later, being inadmissible for 
one reason or other the case founders 
in court. 


97. It is an irony that a Sub-Divi- 
sional Magistrate holding executive 
charge of a Sub-Division was com- 
pletely ignorant of the duties impos- 
ed on him under S, 164, Code of Cri- 
minal Procedure and we had to re- 
ject the confessions. Under the new 
Code such powers are exercised by a 
Metropolitan or Judicial Magistrate. 
The pitfalls in recording confession 
may be so disastrous that it may be 
of immense value for the Magis- 
trates to have some practical guid- 
ance from superior officers for 


pro- 
perly discharging their function 
under S5. 164, Cr. P.C. 

98. Even after conclusion of the 


trial in a heinous case of this magni- 
tude, the police should be well ad- 
vised to pursue clues and for missing 
links to unearth the yet undiscover- 
ed guilty ones and should not rest 
satisfied with the result of these 
cases, There is yet room for a wider 
probe into men and matters in con- 
nection with these ghastly crimes. 


99. Counsel drew our attention to 
a very disquieting feature in the at- 
tempt of the police to see that the 
accused did not get the assistance of 
the local Bar. The suggestion has of 
course been denied by the police of- 
ficer. If there is any truth in this 
unholy move for denying proper de- 
fence to the accused, no matter how 
heinous the offence, it is highly 
obnoxious to the notions of fair play 
and all that justice stands for. Such 
ideas should be banished, 


100. I hasten to add that the ac- 
cused before us could not have been 
better defended as has been done by 
the three conscientious young coun- 
sel who impressed us with their in- 
dustry and ability, 

Orders accordingly. 
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(A) Delhi Rent Control Act (59 of 
1958), S. 14A (1) — Interpretation of 
— Expressions “In his name” and 
“let out by him” — Implications of, 
explained. 

Section 14A (1) is available as a 
ground, if the premises are owned by 
him as inherited from his propositus 
in whose name the property stood. 
‘In his name’ and ‘let out by him’, 
read in the spirit of the provision 
and without violence to the words 
of the section, clearly convey the 
idea that the premises must be own- 
ed by him directly which is the 
case where he, as heir, steps into his 
father’s shoes who owned the build- 
ing in his own name and let it out 
himself. He represents the former 
owner and lessor and squarely falls 
within Section 14A, The accent on 
‘name’ is to pre-empt the common 
class of benami evasions, not to at- 
tach special sanctity to nominalism. 

(Para 5) 

(B) Delhi Rent Control Act (59 of 
1958), Ss. 2 (e) and 2 (i) and S. 144 — 
Landlord and tenant — Definitions of 
— Whether one co-heir of deceased 
landlord can sue for eviction in ab- 
sence of other co-heirs who have no 
objection, 

Where a landlord who had let out 


his premises to a tenant, dies and 
his heirs succeed to his estate, one 
co-heir to whom the rent is being 


paid by the tenant and who receives 
it on behalf of the estate, would 
be landlord for the purposes of the 
Act. The Co-heirs constituted the 
body of landlords and, by consent, 
implicit or otherwise, of the plurality 
of landlords, one of them represent- 
ing them all, was collecting rent, In 
short, he functioned, for all practical 
purposes as the landlord, and was 


“(Civil Revn. No. 654 of 1976, D/- 
21-1-1977 (Delhi). 
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therefore entitled to institute 
ceedings for eviction against the 
tenant qua landlord. AIR 1976 SC 
2335, Rel. on, (Paras 6, 7) 


(C) Delhi Rent Control Act (59 of 
1958), Ss. 14A (1) Proviso and 25B— 
Right of Government servant land- 
lord to get back premises let out by 
him can be used only against one 
and not all tenants, 


pro- 


It is true that when an Officer is 
sought to be evicted by the Govern- 
ment from its premises he has to be 
rehabilitated in his own house by 
an accelerated remedial procedure 
provided by S. 14A read with S. 25B 


of the Act. But this emergency pro- 
vision available merely to put the 
Government servant back into his 


own residential accommodation can- 
not be used as a weapon for evicting 
several tenants if he has many 
houses let out to various persons. 
The object of S. 14A is fulfilled once 
the landlord recovers immediate pos- 
session of his premises from one of 
his tenants, The right is exhausted 
thereby and is not available for con- 
tinual applications for eviction against 
all other tenants holding under him. 
This is made clear by the proviso 
which makes plain that the section 
shall not be construed as conferring 
‘a right on a landlord owning two or 
more dwelling houses to recover pos- 
session of more than one dwelling 
house, (Para 9) 


Cases Referred: Chronological Paras 
AIR 1976 SC 2335: (1976) 4 SCC 184 
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Mr. F. S. Nariman, Sr. Adv., (M/s. 
D. P. Mukherjee and G, S. Chatter- 
jee, Advs. with him), for Appellant; 
Mr. Prem Malhotra, Adv., for Res- 
pondent No, 1. 


KRISHNA IYER, J- So hear- 
tening to the judges’ bosom is the 
happy ending of a' bitterly fought 
litigation where the law is declared 
by the Court and justice is accom- 
plished by the parties settling the 
differences, assisted by activist judi- 
cial suggestions and promoted by 
constructive counselling by advocates. 
Such is the pleasing culmination of 
this case which relates to an eject- 
ment proceeding under S, 14A of 


ALR. 
the Delhi Rent Control Act, 1958 
(Act 59 of 1958), The Controller 


directed eviction, refusing leave to 
the tenant to contest the application 
for eviction. The High Court, in the 
revision filed by the tenant, went 
into an elaborate discussion on many 
matters but somehow missed a plea 
fatal to the landlord’s claim and af- 
firmed the relief of eviction although 
on different grounds. The aggriev- 
ed tenant sought special leave to ap- 
peal which was granted and, thanks 
to the landlord appearing by caveat 
even at the preliminary hearing, 
leave was granted and the appeal it- 
self was heard the very next day. 
Thus at the Supreme Court level 
quick justice has been meted out and 
fortunately our judgment has re- 
sulted in a re-adjustment between 
the parties and, hopefully, the heal- 
ing of the wounds of litigation. A 
protracted forensic proceeding makes 
foes of friends, but a settlement of 
the dispute in accordance with law 
and justice makes friends of foes. 


2. Some facts need to be narrated 
for getting the hang of the case and 
the issues of law raised, The respon- 
dent is an Under Secretary to Gov- 
ernment in the Housing Ministry. He 
was in occupation of residential pre- 
mises allotted to him by the Cen- 
tral Government and was required 
by government order to vacate such 
residential accommodation on the 
ground that he owned in Delhi a 
residentia] accommodation in his own 
name, The building we are con- 
cerned with is 23/6, Shakti Nagar, It 
is a two-storyed house but the liti- 
gation centres round part of the 
first-floor. The whole building be- 
longed to one Pandit Saraswati Dass 
who let out a portion of the first- 
floor consisting of 4 rooms and a 
smal] enclosure somewhere in August 
1968 to the appellant. Shri Das died 
in 1972 leaving behind the 1st res- 
pondent, two other sons (respondents 
2 and 3) and a daughter (respondent 
4). It may be stated even here that 
the proceeding before the Controller 
was started by the Ist respondent 
and an objection was raised by the 
appellant that the other heirs of the 
late Das were necessary parties they 
were not impleaded at this stage al- 
though the Controller ordered eviction 
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overruling the objection. The High 
Court however, impleaded the other 


two sons and the only daughter res- 
pondents 2to4) and taking the view 
that their presence was necessary for 
the maintainability of the action, 
the learned Judge decreed eviction. 


3. A crucial objection, lethal to 
the case of the landlord, considered 
by the Controller but negatived by 
him, was raised in the revision peti- 
tion but was not adverted to or ad- 
judicated upon by the High Court. 
Before us Shri Nariman has pressed 
it again and the fate of this case, so 
far as we are concerned, rests on 
the validity of that point, The land- 
lord-1st respondent, after receiving 
the order from government to va- 
cate, as contemplated in S, 14A of 
the Act, applied for eviction of an- 
other tenant who was occupying a 
three-room tenement on the first 
floor of the same building. In fact, 
the first floor of the house consists of 
two dwelling apartments as it were, 
one consisting of three rooms and 
the other of 4 rooms. By definition, 
‘premises’ means any part of a build- 
ing which is, or is intended to be, 
let separately for use as a residence 
ERRE In the present case the three 
room tenement being part of a build- 
ing and let separately to a tenant, 
fell within the definition of ‘premi- 
ses’, Admittedly, the landlord exer- 
cised his right under 5.14A to recover 
immediately possession of those pre- 


mises. He succeeded, secured pos- 
session and kept it vacant, Even at 
the present time those premises 


which are adjacent to the suit pre- 
mises are in his vacant possession. 
Shri Nariman’s argument is that 
while it is open to a landlord who is 
a government servant directed to va- 
cate allotted premises, and clothed 
with a new right to recover posses- 
sion of any premises let out by him, 
to exercise it once, he cannot repeat 
- the exercise ad libitem and go on 
evicting every tenant of his by using 
the weapon of S, 14A. He relies on 


the proviso to S. 14A (1) to rein- 
force his submission and we will 
deal with it presently. . 

4. Two other contentions urged 


by the appellant are that the first 
respondent is not his landlord and 
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therefore is disentitled to evict him, 
under the Act, and secondly, the pře- 


.mises are not in his name and have 


not been let out by him, In any 
case, the claim of the first respon- 
dent that the building in its entirety 
had been allotted by the late Shri 
Dass by his will to the Ist respon- 
dent and his brother the 3rd respon- 


dent and that, subsequently, there 
had been an oral partition between 
the two whereunder the first floor 


was allotted in toto to the lst res- 
pondent making him the sole owner 
and therefore the exclusive land- 
lord, was contested by the appellant- 
tenant and this plea should have 
been allowed to be raised by grant 
of leave under S. 25B by the Con- 


troller, The presence of the co-heirs 
at the High Court level was incon- 
sequential, according to the appel- 


lant, and their absence at the trial 
stage vitiated the order of the Con- 
troller. We will examine these con- 
tentions briefly. 


5. The scheme of the statute is 
plain and has been earlier explained 
by this Court with special reference 
to Ss. 14A and 25B. The government 
servant who owns his house, lets it 
out profitably and occupies at lesser 
rent official quarters has to quit but, 
for that very purpose to be fulfilled, 
must be put in quick possession of 
his premises. The legislative project 
and purpose turn not on niceties of 
little verbalism but on the actualities 
of rugged realism, and so, the con- 
struction of 5. 14A (1) must be illu- 
mined by the goal, though guided by 
the word. We have, therefore, no 
hesitation in holding that S, 14A (1) 
is available as a ground, if the pre- 


mises are owned by him as inherit- 
ed from his propositus in whose 
name the property stood, ‘In his 


name’ and ‘let out by him’, read in 
the spirit of the provision and with- 
out violence to the words of the sec- 
tion, clearly convey the idea that the 
premises must be owned by him 
directly and the lease must be under 
him directly, which is the case where 
he, as heir, steps into his father’s 
shoes who owned the building in his 
own name and let it out himself, He 
represents the former owner and 
lessor and squarely falls with Sec- 
tion 14A, The accent on ‘name’ is to 
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pre-empt the common class of be- 
nami evasions, not to attach special 
sanctity to nominalism. Refusing the 
rule of ritualism we accept the rea- 
lity of the ownership and landlord- 
ism as the touchstone. 


6. Nor do we set much store by 
the submission that the ist respon- 
dent is not a landlord, being only a 
co-heir and the will in his favour 
having been disputed. Equally with- 
out force in our view is the plea 
that one co-lessor cannot sue for 
eviction even if the other co-lessors 
have no objection. Section 2 (e) of 
the Act defines ‘landlord’ thus: 


“2 (e) ‘Landlord’ means a person 
who, for ‘the time being is receiving, 
or is entitled to receive, the rent of 
any premises, whether on his own 
account or on account of (or on 
behalf of, or for the benefit of, 
any other person or as a trus- 
tee, guardian or receiver for 
other person or who would so re- 
ceive the rent or be entitled to re- 


ceive the rent, if the premises were 
let to a tenant.” 
“Tenant, by definition (Sec, 2 (1)) 


means any person by whom or on 
whose account or behalf the rent of 
any premises is payable. Read in 
the context of the Rent Control law, 
the simple sense of the situation is 
that there should be a _ building 
which is let, There must be a land- 
lord who collects rent and a tenant 
who pays it to the one whom he re- 
cognizes as landlord. The complica- 
tions of estoppel or even the con- 
cepts of the Transfer of Property Act 
need not necessarily or inflexibly be 
imported into the proceedings under 
the rent control law, tried by special 
Tribunals under a special statute. In 
this case, rent was being paid to the 
late Dass who had let out to the ap- 
pellant, on the death of the former, 
the rent was being paid to the Ist 


respondent who signed the receipts 
in his ‘name and added that it was 


on behalf of the estate of the deceas- 
ed Dass. At a later stage the rent 
was being paid to and the receipts 
issued by the Ist respondent in his 
own name, Not that the little change 
made in the later receipts makes 
much of a difference, but -the fact 
remains that the tenant in this case 


any 
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had been paying the rent to the ist 
respondent, Therefore, the Tatter 
felt within the definition of ‘land- 
lord’, for the purposes of the Act. 
We are not impressed with the ìn- 
vestigation into the law of real pro- 
perty and estoppel between Jand- 
lord and tenant, Shri Nariman invit- 
ed us to make. A fair understanding 
of the relationship between the par- 
ties leaves little room for doubt that 
the appellant. was the tenant of the 
premises, The Ist respondent, toge- 
ther with the other respondents, con- 
stituted the body of landlords and, 
by consent, implicit or otherwise, of 
the plurality of landlords, one of 
them representing them all, was col- 
lecting rent, In short, he functioned, 
for all practical purposes as the 


‘ landlord, and was therefore entitled 


to institute proceedings qua land- 
lord. 

7. This Court, in Sri Ram Pas- 
richa, (1976-4. SCC 184):(AIR 1976 


SC 2335) clarified that a co-owner is 
as much an owner of the entire pro- 
perty as any sole owner of the pro- 


perty is: “Jurisprudentially, it is 
not correct to say that a co- 
owner of property is not its 
owner. He owns every part of the 


composite property along with others 
and it cannot be said that he is only 
a part owner or a fractional owner of 
the property ...... Tt is, therefore, 
not possible to accept the submis- 
sion that the plaintiff who is. ad- 
mittedly the landlord and co-owner 
of the premises, is not the owner of 
the premises within the meanig of. 
S. 13(1) (£). It is not, necessary to. 
establish that the plaintiff is the 
only owner of the property for the 
purpose of S, 13 (1) (f) as long as he 
is a co-owner of the property, being 
at the same time acknowledged 
landlord of the defendants.” That. 
case also was one for eviction under 
the rent control law of Bengal, The 
law having been thus. put beyond 
doubt, the contention that the ab- 
sence of the other co-owners. on re- 
cord disentitled the first respondent 
from suing for eviction, fails, We are 
not called upon to consider the piqu- 
ant situation that might arise if some 
of the co-owners wanted the tenant 
to continue contrary to the relief 
claimed by the evicting co-owner. 
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8. Shri Nariman urged that the 
will had not been proved and that 
he had not been given an opportu- 
nity to establish his challenge of the 
will of Shri Dass. In the High Court 
the other co-heirs were parties and 
there is nothing on record to show 
that they objected to the claim of 
the lst respondent to the first floor 
on the strength of the will from his 
father, An objection for the sake of 
an objection which has no realistic 
foundation, cannot be entertained 
seriously for the sake of processual 
punctiliousness. We do not agree 
with the contention, 


.9. The last, and yet the lethal 
objection which had been lost sight 
of in the High Court, although rais- 
ed there, loomed large before this 
Court, in Sri Nariman’s arguments. 
The admitted fact is that on the 
same ground of the government's 
order to vacate, the first respondent 
had evicted a dwelling house on the 
first floor and is keeping it vacant. 
He is again using the same order to 
vacate passed by the Government to 
evict the appellant’s dwelling house. 
is obviously contrary to the in- 
tendment of S, 14A and is interdict- 
ed by the proviso to S, 14A (1), It 
is true that when an officer is sought 
to be evicted by the government 




















accelerated remedial procedure 
vided by S. 14A read with S. 25B of 
the Act. But this emergency provi- 
sion available merely to put the 
government servant back into his 
own residential accommodation can- 
mot be used as a weapon for evicting 
several tenants if he has many houses 
let out to various persons. The ob- 
fect of S. 14A is fulfilled once the 
landlord recovers immediate posses- 
sion of his premises from one of his 
tenants. The right is exhausted 
thereby and is mot available for con- 
tinual applications for eviction 
against all other tenants holding 
under him, ` This is made clear by 
the proviso which makes plain that 


conferring -a right on a landlord own- 
ling two or more dwelling houses to 
jrecover possession of more than one 
dwelling house. Of course it gives 
him the choice since the proviso 
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_makes over the additional space 


` direct that the 


the section shall not be construed as, 
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states that it shall be lawful for such 
landlord to indicate the particular 
dwelling house among a plurality 
owned by him, possession of which 
he intends to recover. He can ordi- 
narily recover one dwelling house 


but no more, In the present 
case, admittedly he bhas recover- 
ed one dwelling house consisting 
of a three-room apartment on the 
first floor by using the precise 
ground under S, 14A (1), It neces- 
sarily follows that he cannot use 


S. 14A for evicting the tenant-appel- 
lant from another dwelling house. On 
the last ground, therefore, the ap- 
peal must be allowed, although in the 
circumstances we direct the parties 
to bear their costs throughout. 


10. Counsel on both sides, on the 
suggestion by the court, calculated to 
produce a-salutary relationship be- 
tween the parties, agreed that the 
three-room dwelling house which lies 
vacant (having been evicted under 
5. 14A) will be given possession of >- 
to the appellant in exchange for the 
appellant making over possession of 
the 4-room apartment — the premi- 
ses involved in the present case — 
together with the appurtenant space. 
The appellant has agreed to pay a 
sum of Rs, 250/~ per month by way 
of rent for the adjacent three-room 
apartment into which he will move, 


within one month from today and 
surrender possession of the 4-room 
apartment simultaneously, In case 


the parties are able to adjust their 
differences and the ist respondent 
at- 
tached to the 4-room tenement for 
the use of the appellant, he will pay 
an extra sum of Rs., 75/- per men- 
sem or other negotiated figure. On 


these terms agreed to before us bv 
counsel on both sides, after taking’ 
instructions from their. parties, we 


Ist respondent do 
‘make over possession of the three- 
room dwelling house on the first 
floor and take in exchange the 
4-room dwelling house which is the 
subject-matter of the present eviction 
proceedings. We record this under- 
taking as indicated above and with 
this modification, allow the appeal. 

Appeal allowed. 
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P. N. BHAGWATI AND S. 
MURTAZA FAZAL ALI, JJ, 


Mathura Prasad Agarwal, Appel- 
lant v. The Commissioner of ‘Income 
Tax, U. P., Respondent, 

Civil Appeals Nos, 
1972, D/- 10-3-1977. 

(A) L-T. Act (1922), S. 28 (1) (C)— 
- Imposition of penalty under — Bur- 
den of proof on department — Na- 
ture of, 

The proceedings for imposition of 
penalty under S. 28 (1) (C) being 
quasi-criminal in character, the bur- 
den is on the department to esta- 
blish that the assessee concealed the 
particulars of his income or delibe- 
rately furnished inaccurate particu- 
lars thereof and in the cirecumstan- 
ces, it is not enough for the revenue 
merely to show that a certain amount 
. was received by the assessee but it 
has to go further and prove that it 
constituted the income of the asses- 
see, (Para 2) 


1107-1110 of 


(B) L-T. Act (1922), Ss. 66 Si s (4) 
(C) — Assessee, Karta of H.U — 
For certain assessment years, as 
did not include in its return receipt 
of income from two fixed deposits 


standing in name of his wife — 
These. deposits -found to be 
representing assets of H. U. F. 
— These receipts were shown 


in Wealth-tax returns — Even income 
from these deposits was utilised for 
benefits of assessee in sharing losses 
in other firm — Tribunal holding 
that burden of proving concealment 
of income by assessee was fully dis- 
charged by department —— Held that 
no question of Jaw arose out of the 
order of Tribunal — I. T. Misc, Cases 
Nos. 257, 258, 260 and 263 of 1967, 
D/- 10-8- 1971 (All), Affirmed. 
(Para 2) 
Mr. V. N. Ganpule and Mrs. Urmila 
Sirur for Appellant; Mr. J. Rama- 
murthi and R. N. Sachthey, for Res- 
pondent. 


*(I. T, Mise, Cases Nos, 257, 258, 260 
and 263 of 1967, D/- 10-8- 1971, 
(AN). 
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the Tribunal did not give 


U. P. 


Judgment of the 
livered by 


P. N. BHAGWATI, J.:— These ap- 
peals by special leave are directed 
against an order passed by the 
High Court declining to make a re- 
fet€nce under S. 66, sub-s, (2) of the 
Indian Income-tax Act, 1922, The 
assessee who is the appellant before 
us applied to the High Court after 
rejection of his application by the 
Tribunal that certain questions of 
law stated to arise out of the order 
of the Tribunal may be referred to 
the High Court. The questions _ of- 
law which were said to arise out of 
the order of the Tribunal related to 
the inclusion- of interest on two fixed 
deposit receipts of Rs. one lakh each 
which stood in the name of-the wife 
of Mathura Prasad, the karta and 
manager of the H. U.F. of the asses- 
see. The revenue authorities came to 
the conclusion that though these fixed 
deposit receipts stood in the name of 
the wife of Mathura Prasad, they 
represented the assets of the assessee 
and hence the income from the fixed 
deposit receipts should have been in 
cluded in the returns of the assessee 
for the assessment years 1955-56 to 
1958-59, but the assessee had con- 
cealed this income and not shown it 
in its returns and thus rendered it- 
self Hable to penalty under S, 28 (1): 
(C) of the Act. The I.T. O, accord- 
ingly imposed penalty on the asses- 
see for each of the assessment years 
1955-56 to 1958-59 and the orders 
imposing penalty were confirmed by 
the Appellate Asstt. Commissioner in 
appeal and on further appeal, they 
were confirmed by a consolidated 
order made by ‘the ‘Tribunal. The 
assessee claimed that questions of 
law arose out of the order of the 
Tribunal and wanted them to be re- 
ferred to the High Court, But the 
Tribunal took the view that no ques- 
tions of law arose out of its order 
and so did the High Court and 
hence the reference was refused. The 
question is whether the view taken 
by the High Court that the order of 
rise to 
any question of law is correct. 

2. It is now settled law that the 
proceedings under S. 28 (1) (C) of 
the Act being quasi-criminal in cha- 
racter, the burden is on the depart- 


A.T.R. 
Court was de- 
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ment to establish that the assessee 
concealed the particulars of his in- 
come or deliberately furnished inac- 
curate particulars thereof and in 
the circumstances, it is not enough 
for the revenue merely to show that 
a certain amount was received by the 
assessee but it has to go further and 
prove that it constituted the income 
of the assessee. Clearly, therefore, 
in the present case, the onus was on 
the revenue to show that the income 
from the two fixed deposit receipts 
during the assessment years 1955- 
56 to 1958-59 was the income of the 
assessee, It is clear from the order of 
the Appellate Assistant Commis- 
sioner confirmed by the Tribunal 
that there was sufficient material be- 
fore the revenue authorities on the 
basis of which this onus could þe 
said to have been discharged by the 
revenue. The order of the I. T.O. for 


the assessment year 1957-58 shows 
that one of the two fixed deposit 
receipts of Rs. one lakh was shown 


as an asset in the balance-sheet of 
the assessee. And: it is evident from 
the order of the Appellate Assistant 
Commissioner that the amounts of 
both fixed deposit receipts were ac- 
tually included by the assessee in its 
wealth-tax returns as the assets of 
the assessee. Moreover, it was ad- 
mitted on behalf of the assessee that 
the amounts of both fixed deposit 
receipts at one time belonged to the 
assessee and there was absolutely no 
material produced on behalf of the 
assessee to show that these two 
amounts had at any time been. gifted 
by the assessee to the wife of Mathura 
Prasad and in any event no such 
gift could be validly made by the 
assessee to the wife of one of the co- 
parceners without the consent of the 
other coparceners. It also ap- 
pears from the order of the Appel- 
late Asstt. Commissioner that the 
amounts of the two fixed deposit re- - 
ceipts were subsequently taken back 
by Mathura Prasad, the manager and 
karta of the assessee, to meet. the 
share of the assessee in the losses 
arising in the firm of M/s. Agarwala 
Oil Mills and these two amounts 
were thus utilized for the benefit of” 
the assessee, These circumstances 
were sufficient to show that the 


amounts of the two fixed deposit re- 
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ceipts though standing in the name 
of the wife of Mathura Prasad, be- 
longed to the assessee and the in- 
come arising from them was the in- 
come of the assessee. The burden 
which lay on the department of 
proving concealment of income on 
the part of the assessee was thus 
fully discharged and neither the Tri- 
bunal nor the High Court was in er- 
ror in holding that no question of 
law arose out of the order of the 
Tribunal. ' 

3. We accordingly dismiss the ap- 
peals with costs. There will be only 
one set of costs. 

Appeals dismissed. 
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(From: 1971 Tax LR 1685 (Delhi)) 
P. N. BHAGWATI, R. S. 
SARKARIA AND S. MURTAZA 

FAZAL ALI, JJ. 

Roshan Di-Hatti, Appellant v. 
Commr. of I. T, Delhi, Respondent. 

Civil Appeal No. 284 of 1972, D/- 
8-3-1977. 


L-T. Act (1922), S. 34 (1) — Escap- 
ed assessment — Income from undis- 
closed source — Burden of proof — 
Finding of fact by Tribunal as to in- 
come from undisclosed source — In- 
terference. 1971 Tax LR 1685 (Delhi), 
Reversed — (Constitution of India, 
Art. 136).. 


The onus of proving the sources of 
a sum of money found to. have been 
received by an assessee is on him. If 
he disputes the liability for tax, it is 
for him to show either that the re- 
ceipt was not income or that if it 
was, it was exempt from taxation 
under the provisions of the Act, In 
the absence of such proof, the Re- 
venue is entitled to treat it as tax- 
able income, Where the nature and 
source of a receipt, whether it be of 
money or of other property, cannot 


- be satisfactorily explained by the as- 


sessee, it is open to the Revenue to 
hold that it is the income of the as- 
sessee and no further burden lies on 
the Revenue to show that income is 
from any particular source, AIR 1959 


CU/CU/A894/77/LGC 
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SC 248 and (1969) 72 ITR 194 (SC), 
Foll. (Para 6) 

Further, a finding of fact reached 
by the Tribunal can be assailed only 
if it is shown that the Tribunal has 
acted without any material or upon 
a view of the facts which cannot 
reasonably be entertained or the 
facts found were such that no person 
acting judicially and properly in- 
structed as to the relevant law 
would have come to that determina- 


tion. (Para 6) 
The assessee was at the material 
time ie. in the assessment year 


1948-49, a Hindu undivided family 
with one R as its Manager and Karta. 
Till June 1947 the assessee was car- 
rying on business in gold and jewel- 
lery in Lahore, In view of the pend- 
ing partition of India R left Lahore 
in June 1947. In October 1947 he came 
„over to Delhi. He started gold and 
jewellery business in the name and 
style of Roshan-Di-Hatti on 30-3- 
1948. The business was joint family 
business of the assessee and the first 
entry made in the books of the as- 
sessee was dated 30-3-1948 and it 
showed that the assessee brought in 
an aggregate capital of Rs. 3,33,414/- 
which consisted of gold rawa, gold 
ornaments, stones and cash. In the 
assessment proceedings started under 
S. 34 the assessee offered the expla- 
nation that these assets had been 
brought by R when he migrated from 
Lahore in June 1947 and they re- 
presented the entire savings of the 
assessee in Pakistan, This explana- 
tion was disbelieved by the Tribunal 
which took the view that, on the 
material on record, it was not possi- 
ble to hold that the assessee must 
have brought more than Rs. 1,00,000/- 
from Lahore and hence the Tribunal 
added the balance of Rs. 2,33,414/- as 
undisclosed income of the assessee. 
The assessee was admittedly carrying 
on the buiness of Roshan-Di-Hatti in 
Lahore from 1935 until June 1947 
when R migrated from Lahore. It is 
true that the assessee was not pay- 
ing any income-tax in Lahore but a 
number of letters and receipts re- 
garding business transactions in 
Lahore were filed by the assessee 
which showed that the business 
in Lahore was not small and there 
were documents and papers which 
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referred to dealings involving Rupees 
10,000/- or more at a time and there 
were also several vouchers produced 
by the assessee relating to advertis- 
ing charges paid at Lahore. The busi- 
ness carried on by the assessee at 
Lahore was, therefore, a reasonably 
large business though its extent 
could not be verified by any reliable 
material produced by the assessee. It 
was found as a fact by the Appellate 
Assistant Commissioner and this 
finding was not disturbed by the 


. Tribunal, that the assessee “was do- 


ing fairly well in the business at 
Lahore.” It was clear that R migrat- 
ed from Lahore with all his belong- 
ings and came over to Amritsar and 
he brought with him a trunk which 
he wanted to keep in a locker in 
Safe Deposit Vault of the Imperial 
Bank of India, He could not obtain 
a locker and hence he deposited the 
sealed trunk with the Amritsar 
Branch of the State Bank of India 
instead of carrying it with him to 
Mussoorie, (Paras 1, 6, 7) 


Held, that there was no material on 
the basis of which the Tribunal could 
come to the conclusion that though 
the assessee had a fairly large busi-~ 
ness in Lahore and had brought its 
entire ornaments, jewellery and cash 
from Lahore and deposited the same 
in a sealed trunk with the Amritsar 
Branch of the Imperial . Bank of 


. India, these ornaments, jewellary and 


cash were worth not more than 
Rs, 1,00,000/-, (Para 11) 

Both according to the Appellate 
Asstt, Commissioner as well as the 


Tribunal, the assessee did bring assets 
worth Rs, 1,00,000/- from Lahore in 
June 1947 and these assets were ad- 
mittedly not disclosed by the assessee 
despite the Press Note issued by the 
Government of India. Then, how 
could any inference be drawn from 
the non-disclosure of the assets by 
the assessee that the assessee must 
not have brought assets representing 
the balance of Rs, 2,33,414? Whether 
the assets brought by the  assessee 
were Rs, 1,00,000/- or Rs, 3,33,414/-, 
the fact remains that they were not 
disclosed by the assessee despite’ the 
Press Note of the Government of 
India and hence no adverse inference 
could be drawn from the fact of 
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non-disclosure of the assets by the 
assessee, i (Para 10) 


R had come away from Lahore as 
a refugee and conditions in post-par- 
tition India were also highly unset- 
tled and the clear and undoubted 
evidence was that neither R nor the 
assessee had any business or other 
means of income in India until 30th 
March, 1948. In this situation, it is 
impossible to believe that the asses- 
see could have earned such a huge 
amount of profit of Rs, 2,33,414/- 
within a few months, even if it be 
assumed that some business 
started by it in October, 1947 when 
R came down to Delhi. The utter 
improbability, amounting almost to 
impossibility of the assessee having 
earned such a large amount of Rupees 
2,33,414/- as profit within a few 
months in the disturbed -conditions 
which then prevailed in India was a 
circumstance which ought to have 
been taken into account by the Tri- 
bunal but which the Tribunal unfor- 
tunately failed to do. The revenue 
did not dispute the correctness of the 
entry and accepted that assets worth 
Rs, 3,33,414/- were introduced in the 
business on 30th March, 1948 and 
sought to include the amount of 
Rs, 3,33,414/- representing the value 
of these assets as undisclosed income 
of the assessee for the assessment 
year 1948-49. The impossibility of 
the assessee having earned such a 
huge amount of profit within a few 
months immediately after migration 
to India in the disturbed and unsettl- 
ed conditions which then prevailed 
must, therefore, necessarily support 
the inference that the assessee must 
have brought these assets from La- 
hore. (Para 11) 


Thus in reaching the conclusion that 
out of the capital of Rs, 3,33,414/- 
credited in the books of the assessee 
on 30th March, 1948, assets of the 
value of Rs. 2,33,414/-- represented 
undisclosed income of the  assessee 
for the assessment year 1948-49, the 
Tribunal acted without any material 
or in any event, the finding of fact 
reached by the Tribunal was unrea- 
sonable or such that no person act- 
ing judicially and properly instructed 
as to the relevant law would come to 
such finding. 1971 Tax LR 1685 
(Delhi), Reversed. (Para 12) 


was . 
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Cases Referred: Chronological Paras 
(1969) 72 ITR 194 (SC) 6 
AIR 1959 SC 248:34 ITR 807 6 
AIR 1956 SC 554:30 ITR 181 6 


M/s. A. K. Sen and V. S. Desai, 
Sr. Advocates, (Mr. Bishamber Lal, 
Advocate with them), for Appellant; 


Mr. G. C. Sharma, Sr. Advocate, 
(Mr. S. P. Nayar, Advocate with 
him), for Respondent. 

Judgment of the Court was de- 
livered by 


BHAGWATI, Ju— This is an ap- 
peal by special leave directed against 


the judgment of the Delhi High 
Court answering in favour of the 
Revenue a question which was 


directed to be referred by the Tribu- 
nal under S. 66 (2) of the Indian 
LT. Act, 1922. The controversy be- 
tween the parties arises out of an as- 
sessment made on the -assessee as a 
Hindu Undivided Family for the as- 
sessment year 1948-49, the corres- 
ponding accounting year being the 
financial year 1947-48. The assessee 
was at the material time a Hindu 
Undivided Family with one Roshan 
Lal as its manager and karta, TiN 
June 1947 the assessee was carrying 
on business in gold and jewellery at 
Chowk Surjan Singh in Lahore. In 
view of the pending partition of 
India Roshan Lal decided to move 
out of Lahore and accordingly he 
transferred a sum of Rs. 12,094/- 
from the account of the assessee with 
the Lahore Branch of the Punjab 
National Bank Ltd, to the New Delhi 
Branch of that bank in June 1947. 
He also transferred from the Lahore 
Branch of the Punjab National Bank 
Ltd. to the branch of that bank at 
New Delhi two sums of Rs, 13,000/- 
and Rs, 6,000/-, the former in his 
own name and the latter in the 


-name of his wife and obtained fixed 


deposit receipts for these two 
amounts from the New Delhi Branch 
of the Bank in July 1947, He left 
Lahore in June 1947 and proceeded 
to Mussoorie but on his way he 
stopped at Amritsar for a few days. 
He opened an account with the 
Amritsar Branch of the Imperial 
Bank of India by depositing a sum of 
Rs. 300/- with a view to obtaining a 
locker in the safe d&posit vault where 
he could deposit for safe custody a 
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trunk which he had 
him from Lahore containing gold 
_ ornaments, jewellery and cash. It 
seems- that a locker was not available 
and hence he deposited the trunk 
in a sealed condition with Amritsar 
Branch of the Imperial Bank of India 
on 25th June, 1947. The sealed 
trunk, according to the:assessee, con- 
tained gold ornaments of? the 
of Rs. 1,19,320/-, gold*“rawa of the 
value of Rs. 1,69,020/- and stones of 
the value of Rs. 4,000/-. Roshan Lal 
then went to Mussorie via Haridwar 
and stayed at Mussoorie until about 
‘October 1947. The case of the asses- 
asee was that during this period Ro- 
shan Lal did not carry on any busi- 
ness nor did he have any other 
means of income, In October 1947 
Roshan Lal came over to Delhi and 
rented a house in Kinari Bazar with 
a view to settling down in Delhi. He 
started looking for suitable premises 
for commencing business and it was 
only in February 1948 that he suc- 
ceeded in securing suitable premises 
at Dariba Kalan in Delhi. He then 
started gold and jewellery business 
in these premises in the name and 
style of Roshan-Di-Hatti on 30th 
March, 1948. The business was joint 
family business of the assessee and 
the first entry made in the books of 
account of the assessee was dated 
am March, 1948 and it was as fol- 
Ows: 


brought with 





Gold Ornaments Rs. 1,19.3206/- 
- Gold Rawa Rs. 1,69,020/~ 
Stones ' Rs. 4,000/- . 


Bank balance with the 
Imperial Bank of India, 
Delhi Rs, 35,053/- 
Bank balance with Hindus- . 
tan Commercial Bank, 
Delhi Rs. 


221/- . 
Cash 


Rs. 2,800/-. 


The, assessee thus brought in an ag- - 


gregate capital of Rs. 3,33,414/- in 
the business on 30th March, 1948. It 
appears that the assessee prospered in 
this gold and jewellery business of 
Roshan-Di-Hatti but'it did not file 
any return of income nor paid any 
income tax, It came to the notice of 
the LT.O. some time in the begin- 
ning of 1957 that the assessee had 
made considerable income in its gold 
and jewellery business but had fail- 
ed to pay any tax on such - income 
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value 


“who was almost reduced to 


, Delhi A.T. R. 


and hence the T.T. O, issued a notice 
to the assessee under S, 34 (1) (a) of 
the Indian I. T. Act, 1922 for bring- 
ing the income of the assessee for 
the assessment year 1948-49 to tax. 
The assessee filed its return of in- 
come and in the course of the as- 
sessment proceedings, the I.T.O. call- 
ed upon the assessee to explain the 
nature and source of the capital of. 
Rs, 3,33,414/- brought by it into the 
business on 30th March, 1948. The 
assessee pointed out that gold rawa, 
ornaments and cash representing this 


. capital were brought by Roshan Lal 


when he migrated from Lahore and 
they were kept in a sealed trunk 
with the Amritsar Branch of the 
Imperial Bank of India and when 
Roshan Lal. came over to Delhi in 
October -1947. he deposited the same 
in a locker in the safe deposit vault 
of Hindustan Commercial Bank at 
Delhi and when the business of the 
assessee was commenced; he sur- 
rendered the locker and brought the 
entire gold, jewellery and cash into 
the business. It was emphasised by 
the assessee as a supportive fact that 
after Roshan Lal migrated from 
Lahore in June 1947 until the as- 
sessee started the business of Roshan- 


. Di-Hatti on 30th March, 1948, neither 


the assessee nor Roshan Lal had any 
other business or means of income 
from which the assets of Rs. 3,33,414/- 
could have been earned. This expla- 
nation was given in the course of 
various statements made by the as- 
sessee from time to time before the 
Income Tax Officer, The — assessee 
also examined Hira Lal, - father-in- 
law of Roshan Lal and filed affidavits 
of Mulk Ram, Billa Mal. Dalal, Wa- 
zir Chand, Devidas Mehra and Panna 
Lal before the I.T.O. for the pur- 
pose of showing that the  assessee 
was having a large gold and jewel- 
lery business in Lahore before 
migration and that it did not carry 
on any business in India. before 
starting the business of Roshan-Di- 
Hatti on 30th March, 1948, The 
I. T.O.. also examined Prem Nath 
and Kishan Chand, brothers of Ro- 
shan Lal, The statement of Prem 
Nath was to the effect that their 
father was a man of. ordinary means 


penury 
by about 1940 and that he had given 
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. a sum of Rs, 2000/- to his son Ro- 
shan Lal for starting gold and jewel- 
lery business in 1985 and he had 
also subsequently lent 
to Roshan Lal at nominal interest. 
Prem Nath. deposed that for the pur- 
pose of the business of the assessee, 
Roshan Lal was occupying a shop 
belonging to his father but he was 
not paying rent though demanded on 
the ground that he did ` not have 
sufficient income to pay the rent. It 
was also stated by Prem Nath that 
before the partition of the country 
the standard. of living of Roshan Lal 
and his family was no higher than 
that of Prem Nath who was getting 
a salary of Rs. 150/- per month. The 
statement of Prem Nath was clearly 
directed towards showing that the 
assessee did not have any flourishing 
business or large income prior to 
partition, The I. T.O., on the basis 
of this material before him, rejected 


the explanation offered by the as- 
sessee and came to the conclusion 
that it was not possible to believe 


that the assessee had been able to 
accumulate capital to the extent of 
Rs. 3,33,414/- out of income from 
the business carried on by it in La- 
hore and since the nature and source 
of the capital of Rs. 3,33,414/- cre- 
dited in the books of account of the 


business on 30th March, 1948 was 
not satisfactorily explained, the 
I. T.O., gave credit only for a sum 
of Rs, 20,000/- and treated the ba- 


lance of Rs, 3,13,414/- as income of 
the assessee from undisclosed sour- 
ces. . 


2. The assessee appealed against 
this order of the I.T.O, and on ap- 
peal, the. Appellate Assistant Com- 
missioner took the view that, on the 
facts as disclosed by the material 
placed on record in the proceedings, 
amuch larger allowance should 
have been made in respect of the 
capital brought by the assessee from 
Lahore and he allowed a further 
sum of Rs, 80,000/-. The reason given 
by the appellate Assistant Commr. for 
taking this view are a little mate- 
rial and they may be reproduced as 
follows: . 

“There is documentary evidence to 
show that assessee transferred an 
amount of Rs, 12,094/- from the 
Punjab National Bank account. at 
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some monies. 
‘Rs, 6,000/- in his wife’s name 
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Lahore to the same bank in New 
Delhi in- June 1947. It is also seen 
that he also transferred two amounts 
of Rs. 13,000/- in his own name and 
from 
the Punjab National Bank, Lahore 
to the same Bank at Minto Road, 
‘New Delhi -and fixed deposit receipts , 
were taken for this total sum of 
Rs. 19,000/- from the Delhi Bank in 
July 1947, All these monies including 
the realised fixed deposits later on 
went into the assessee’s account with 
the State Bank of India which re- 
veals a credit balance of Rs, 35,053/- 
as on 30-3-1948. This at least shows 
that the assessee was not a man of 
very small means while he was at 
Lahore. He was having four accounts 
in different banks at Lahore. The 
particulars, however, are not avail- 
able and it is also stated that most 
of these accounts were very small: 
buf even then a man of very modest 
means would not normally have so 
many bank accounts. Moreover, 
while at Lahore Shri Roshan Lal had 
taken life insurance Policies of Rupees 
22,000/-- A number of letters and 
receipts regarding business transac- 
tions in Lahore were also filed which 
indicate that the Lahore business 
was not.as small as the I. T.O. has 
taken it to be, There are some pa- 
pers which relate to deals worth 
Rs. 10,000/- or more at one time. ` 
There are also several vouchers re- 
lating to advertisement charges paid 
at Lahore, All these things together 
with the fact that the assessee was 
in position to transfer a sum «of 
Rs 31000/- approx, ‘through banks 
indicate that he was doing fairly well 
in the business at Lahore. How he 
could have managed to evade tax at 
Lahore for all these years, is a 
mystery: but from the circumstances 
of the case it appears that the asses- 
see had certainly assessable incomes 
while he.was doing business there 
during the prepartition period, - 
There is another factor which has 
also to be given its due weight. 
While leaving Lahore and coming 
over to India in June 1947, the as- 
sessee stopped for few days at Amrit- 
sar. There on the 25th June, 1947 he 
deposited a sealed box: with the 
State Bank of India Amritsar Branch. 
This box was withdrawn by him on 
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the 20-10-47, These facts are corro- 
borated by the bank certificate. The 
assessee claims that he had consider- 
able amount of jewellery and gold 
etc. (part of his trading stock in 


Lahore) as well as cash, in this box. 


that is why he did not take the risk 
of carrying it with him on his way 
to Mussoorie, butkept in deposit with 
the State Bank at Amritsar till such 
time as he was able tosettle down in 
India, The contents of the sealed 
box are unknown to the bank and 
so it is not possible to ascertain 
what the box actually contained. 
But it is reasonable to presume that 
there must have been something 
quite valuable in the box as other- 
wise the assessee would not have 
kept it in the custody of a bank like 
State Bank of India. It must also be 


“noted that as early as June, 1947, 
the assessee hired a locker in the 
Hindustan Commercial Bank Ltd., 


New Delhi. It is clear therefore, that 
when in June, 1947, the assessee 
was leaving Lahore. he must 
have had with him quite a 
substantial amount either in the 
form of jewellery ete., or cash, as 
otherwise he would not have taken 
the precaution of either depositing 
the sealed box with the State Bank 
of India at Amritsar or 
locker in a New Delhi Bank, 


Considering all the evidence dis- 
cussed above, I am of the opinion 
that the I. T. O's allowance of Rupees 
20,000/- only as capital brought over 
from Pakistan is too low. It is true 
that the capital disclosed in . the 
books as on 30-3-1948 is mostly un- 
verifiable and even assuming that 
the assessee was doing reasonably 
well in his business at Lahore, there 
are hardly any reasons to believe 
that he could have accumulated so 
much capital and could have brought 
all that capital safely into India; 
but the circumstances of the case do 
in my view justify a much larger 
allcwance for old capital 
been allowed by the 1.T.0. In my 
opinion, a reduction of the assess- 
ment by Rs. 80,000/- will meet the 
requirement of the case.” 

The Appellate Assistant Commr, thus 


reduced the figure of undisclosed in- 
come of the assessee to Rs, 2,33,414/-. 


opening a’ 


than has’ 


evidence. 


A.L R. 


3. But this relief was not enough 
and the assessee preferred a further 
appeal to the Tribunal. When the 
appeal came to be heard by the 
Tribunal, Roshan Lal, who was pre- 
sent at the hearing, was asked by 
the Members of the Tribunal as to 
how he had brought gold and jewel- 
lery from Lahore and he stated that 
it was brought in train in a box of 
the size of 2'2 x 1V7 x 1’ and he. 
was then asked what was the weight 
of the box, to which he replied stat- 
ing that the weight of the contents 
of the box was about eight seers. 
The Tribunal then, after hearing the 
arguments of the parties, rejected 
the appeal. The main arguments 
which weighed with the Tribunal in 
negativing the appeal of the asses- 
see were: first, if the weight of the 
contents of the box was only eight 
seers, the value of gold and jewel- 
lery in the box could not be more 
than Rs. 66,000/- at the then cur- 
rent rate of gold at Rs, 90/- per 
tola; secondly, the Government of 
India had issued a Press Note in 
January 1952 requiring all evacuees 
to declare the amounts of money 
brought by them from Pakistan and 
assuring them that in case they did 
so, no further enquiries would be 
made from them as to how they had 


.earned the same and whether they 


had paid any tax on it and yet the 
assessee had not declared before the 
Revenue authorities until the com- 
mencement of the assessment proe- 
ceedings in 1957 that it had brought 
the capital of Rs. 2,33,414/- . from 
Pakistan; thirdly, the assessee claim~ 
ed to have a flourishing business in 
Lahore in the course of which it 
was supposed to have earned enough 
to enable it to save a capital of 
Rs. 8,33,414/- and yet it had not fil- 
ed any income-tax return nor was it 
ever assessed to income-tax in Lahore 
and fourthly, the depositions of Mulk 
Ram, Billa Mal, Dalal, Wazir Chand. 
Devidas Mehra and Panna Lal were 
vague and based on hearsay and they 
had no evidentiary value in the ab- 
sence of contemporaneous primary 
The Tribunal, according- 
ly, held that the assessee could not 
have brought assets worth more 


than Rs. 1,00,000/- from Lahore and 
the estimate made by the Appellate 


19TT 


Assistant Commr., did not call 
any interference and in this view, 
the Tribunal confirmed the assess- 
ment of the balance of Rs. 2,33,414/- 
as the undisclosed income of the as- 
ihe for the assessment year 1948- 


for 


4. The assessee applied to the Tri~ 


bunal for referring to the High 
Court the question of law arising 
out of its order but the Tribunal 


declined to make a reference on the 
ground that in its opinion no ques- 
tion of law arose out of its order. 
This led to the making of an applica- 
tion to the High Court under S. 66 
(2), but the High Court also took 
the same view and rejected the ap- 
plication. The assessee thereupon 
preferred an appeal to this Court by 
special leave and in the appeal, an 
order was made by this Court refer- 


ring the following question for the. 


opinion of the High Court: 


Whether there was material for 
coming to the conclusion that Rupees 
2,33,414/- out of the capital of Rupees 
3,33,414/- credited in the books of 
account of the assessee on  3ist 
March, 1948, represented income from 
undisclosed source? 

5. Pursuant to this order the Tri- 
bunal stated a case for the opinion of 
the High Court and the High Court 
answered the question referred to it 
in favour of the Revenue by holding 
that there was material on the basis 
of which the Tribunal could come to 
the conclusion that Rs. 2,33,414/- re- 
presented the undisclosed income of 
the assessee, Hence the present ap- 
peal by the assessee with special 
leave obtained from this Court. 

6. Now, the law is well settled 
that the onus of proving the source 
of a sum of money found to have 
been received by an assessee is on 
him, If he disputes the liability for 
tax, it is for him to show either that 
the receipt was not income or that if 
it was, it was exempt from taxation 
under the provisions of the Act. In 
the absence of such proof, the Re- 
venue is entitled to treat it as tax- 
able income, This was laid down as 
far back as 1958 when this Court 
pointed out in A. Govindarajulu 
Mudaliar v. Commr, of I-T., 34 ITR 
807: (AIR 1959 SC 248) that “there 
is ample authority for the position 
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that where an assessee fails to prove 
satisfactorily the sources and nature 
of certain amount of cash received 
during the accounting year, the 
I. T.O. is entitled to draw the infer- 
ence that the receipts are of an as- 
sessable nature.” To putit differently, 
where the nature and source of a 
receipt, whether it be of money or 
of other property, cannot be satisfac- 
torily explained by the assessee, it is 
open to the Revenue to hold that it 
is the income of the assessee and no 
further burden lies on the Revenue 
to show that that income is from 
any particular source, Vide Commr. 
of I.T., U, P, v, Devi Prasad Vishwa- 
nath Prasad, (1969) 72 ITR 194 (SC)! 
Here, in the present case, the asses~! 
see introduces in the books of ac- 
count of its business on 30th March, 
1948, capital of Rs. 3,33,414/- which 
consisted of gold rawa, gold orna-'! 
ments, stones and cash, The burden 
of accounting for the receipt of these 
assets was clearly on the  assessee, 
and if the assessee failed to prove. 
satisfactorily the nature and source 
of these assets, the Revenue could 
legitimately hold that these assets 
represented the undisclosed income 
of the assessee. The assessee offered 
fhe explanation that these assets 
had been brought by Roshan Lal 
when he migrated from Lahore in 
June 1947 and they represented the 
entire savings of the assessee in 
Pakistan. This explanation was dis- 
believed by the Tribunal which took 
the view that, on the material on 
record, it was not possible to hold 
that the assessee must have brought 
more than Rs, 1,00,000/- from Lahore 
and hence the Tribunal added the 
balance of Rs. 2,33,414/- as undisclos- 
ed income of the assessee, This con- 
clusion reached by the Tribunal was 
clearly a finding of fact and hence it 
could be assailed only if it was 
shown that the Tribunal had acted 
without any material or upon a view 
of the facts which could not reason- 
ably be entertained or the’ facts 
found were such that no person act- 
ing judicially and properly instruct- 
ed as to the relevant law would 
have come to that determination. 
Vide Mehta Parikh & Co, v. Commr. 
of I-T. Bombay, 30 ITR 181: (AIR 
1956 SC 554). 
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T. Let us consider what were the 
primary facts established by the 
material. on record. The assessee was 
admittedly carrying on the business 
of Roshan-Di-Hatti in Lahore from 
1935 until June 1947 when Roshan 
Lal migrated from Lahore, It is true 
that the assessee was not paying any 
income-tax in Lahore but, as pointed 
out by the Appellate Assistant 
Commr. in his order, a number of 
letters and receipts regarding: busi- 
ness transactions in Lahore were fil- 
ed by the assessee which showed 
that the business in Lahore was rot 
small and there were documents and 
papers which referred to dealings in- 
volving Rs. 10,000/- or more at a 
time and there were also several 
vouchers produced by the assessee 
relating to advertising charges paid 
at Lahore. The business carried on 
by the assessee at Lahore was, there- 
fore, a reasonably large business 
though its extent could not be veri- 
fied by any reliable material produc- 
ed by the assessee. The assessee un- 
doubtedly filed affidavits of Mulk 
Ram. Billa Mal, Dalal, Wazir Chand, 
Devidas Mehra and Panna Lal, but, 
as commented upon bv the Tribunal, 
these affidavits were vague and 
could not be regarded as having much 
evidentiary value. Still they did go 
to show that the Lahore business of 
the assessee was a fairly large busi- 
ness. The Tribunal was no doubt 
right:in commenting that primary 
evidence with regard to the extent 
of the Lahore business of the asses- 
see was not forthcoming, but it must 
be remembered that the assessee was 
being called upon to prove the extent 
of its business in a territory from 
which the members of the Hindu 
Undivided Family had to flee for 
their lives and from where it was 
totally impossible to produce any 
primary evidence. Be that as it may, 
it was found as a fact by the Appel- 
late Assistant: Commr, and this find- 
Jing was not disturbed by the Tribu- 
nal, that the assessee “was doing 
fairly well in the business in Lahore”. 
Roshan Lal, in anticipation of the 
partition of the country which was 
soon to follow, decided to move out 
of Lahore in June 1947 at a time 
when the massacre and holocaust 


had not yet started and he was in 





. like the State Bank of India.” 
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a position to remove his belongings. 
He migrated from Lahore with al 
his belongings and came over to 


Amritsar and he brought. with him a 
trunk which he wanted to keep in 
a locker in Safe Deposit Vault of the 
Imperial Bank of India. He could not 
obtain‘a locker and hence he de- 
posited the sealed trunk with the 
Amritsar Branch of the State Bank 
of India instead of carrying it with 
him to Mussorie. There is no. docu- 
mentary evidence to show as to what 
were the contents of the sealed trunk 
but; as pointed out by the Appellate 
Assistant Commr. and not dissented 
by the Tribunal “it is reasonable to 
presume that there must - have been 
something quite valuable in the box 
as otherwise the assessee would not 
have kept in the custody of a bank 
There 
ean be no doubt, as observed by the 
Appellate Assistant Commr., and not 
disputed by the Tribunal that the 
assessee ‘must have had with him 
quite a substantial amount either in 
the form of jewellery etc. or cash, 
or otherwise he would not have taken 
the precaution of either depositing 
the sealed box with the State Bank 
of India, Amritsar or opening a loc- 
ker in a New Delhi Bank.” The clear 
finding of the Appellate Assistant 
Commr., affirmed by the Tribunal, 
therefore, was that -Roshan Lal did 
bring ornaments, jewellery and cash 
with him when he migrated from 
Lahore in June 1947 and kept the 
same in a sealed trunk with the 
Amritsar Branch of the State Bank 
of India, If that be so, then on what 
material could it be said that the 
ornaments, jewellery and cash 
brought by the assessee and kept in 
the sealed trunk were of the value 
of only Rs, 1,00,000/- and no more. 
What were the .materials on the basis 
of which the claim of the  assessee 
that Roshan Lal had brought gold, 
ornaments and cash of the value of 
Rs. 3,33,414/- could be rejected? 


8. The only material relied upon 
by the Tribunal was. that the asses- 
see had never filed any income-tax 
return nor ever paid any tax on the 
income of its business in Lahore and 
the presumption must, therefore, be 
that the assessee did not earn any 
assessable income before ‘migration 
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from Lahore. Now, it is true that 
where an assessee has not paid in- 
come-tax, the presumption ordinari- 
ly must be that the assessee had no 
assessable income, but here the fact 
remains that the assessee transferred 
no less than an aggregate sum of 
Rs. 31,094/- from Lahore to New 
Delhi and also brought “substantial 
amount either in the form of jewel- 
lery etc, or cash” and deposited the. 
same in a sealed trunk with the 
Imperial Bank of India, Amritsar 
Branch in June 1947, This ‘obviously 
the assessee could not have done unless 
it had a reasonably large business in 
Lahore and, 
the assessee did not pay income-tax 
in Lahore cannot have much evi- 
dentiary value, All that it would 
show is that, as pointed out by the 
Tribunal, “the assessee has not been 
very straight-forward in his dealings 
with the income-tax department.” 


9. The Tribunal also relied upon 
certain answers given by Roshan 
Lal when he was questioned by the 
Members of the Tribunal at the hear- 
ing ofthe appeal. It must be pointed 
out straightway that these answers 
given by Roshan Lal could not be 
relied upon by the Tribunal for the 
purpose of coming to any conclusion 
adverse to the assessee, because there 
is a procedure prescribed in Rules 
29, 30 and 31 of the I.-T. Appellate 
Tribunal Rules for taking additional 
evidence before the Tribunal and if 
the Members of the Tribunal wanted 
to examine Roshan Lal on any as- 
pects of the case, they should have 
followed this procedure. But unfor- 
tunately the Members of the Tribu- 
nal, disregarding the prescribed pro- 
cedure, put questions to Roshan Lal 
in an informal manner unauthorised 
by the Rules. The answers given by. 
Roshan Lal could not in the circum- 
stances form part of the record and 
the Tribunal was not entitled to 
rely upon the same in arriving at its 
findings of fact, It may be noted 
that the High Court also took the 
view that the procedure adopted by 
the Tribunal was irregular and the 
answers given by Roshan Lal should 
be left out of account. 


10. One other circumstance 
which the Tribunal relied was 


on 
that 


therefore, the fact that -` 
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notwithstanding the’ Press Note issu- 
ed by the Government of India in 
January 1952 the assessee did not 
declare that it had brought assets of 
the value of Rs, 3,33,414/- from 
Pakistan -and this circumstance, ac- 
cording to the Tribunal, cast consi- 
derable doubt on the version put 
forward by the assessee. Now, the 
Press Note of Government of India 
was not produced before us but we 
will assume that it did promise a 
certain concession to the evacuees 
who declared the assets brought by 
them from Pakistan. Even so, we 
fail to see how it could be utilised 
as a circumstance militating against 
the explanation of the assessee. Both 
according to the Appellate Assistant? 
Commr, as well as the Tribunal, the 
assessee did bring assets worth 
Rs, 1,00,000/- from Lahore in June 
1947 and these assets were admitted- 
ly not disclosed by the. assessee de- 
spite the Press Note issued by the 
Government of India. Then, how 
could any inference be drawn from 
the non-disclosure of the assets by 
the assessee that the assessee must 
not have brought assets representing 
the balance of Rs, 2,33,414/-? Whe- 
ther the assets brought by the asses- 
see were Rs. 1,00,000/- or Rupees 
3,33,414/- the fact remains that they 
were not disclosed by the assessee 
despite the Press Note of the Gov- 
ernment of India and hence no ad- 
verse inference could be drawn 
from the fact of non-disclosure of 
the assets by the assessee.. 

11. It will, therefore, be seen that 
there was no material on the basis 
of which the Tribunal could come to 
the conclusion that though the as- 
sessee had a fairly large business in 
Lahore and had brought its entire 
ornaments, jewellery and cash from 
Lahore and deposited the same in a 
sealed: trunk with the Amritsar 
Branch of the Imperial Bank of 
India, these ornaments, jewellery and! 
cash were worth not more than 
Rs. 1,00,000/-. One may also ask the 
question that if the assessee did not 
bring assets worth more than Rupees 
1,00,000/- from Lahore, where and 
how did it get the remaining assets 


of the value of Rs, 2,33,414/-? Ro- 
shan Lal had come away from Lahore 
as a refugee and conditions in post- 
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partition India were also highly un- 
settled and the clear and undoubted 
evidence was that neither Roshan 
Lal nor the assessee had any business 
or other means of income in India 
until 30th March, 1948. In this 


situation, it is impossible to believe 
that the assessee could have earned 
such a huge amount of profit as 


Rs, 2,33,414/- within a few months, 


even if it be assumed that some 
business was started by it in Octo- 
ber 1947 when Roshan Lal came 


down to Delhi. The utter improbabi- 
lity amounting almost to impossibi- 
lity of the assessee having earned such 
a large amount of Rs. 2,33,414/- as 


profit within a few months in the 
\disturbed conditions which then 
prevailed in India was a cir- 
cumstance which ought to have 


been taken into account by the Tri- 
bunal but which the Tribunal un- 
fortunately failed to do. It may be 
pointed out that it was not the case 
of the Revenue that the books of 
account of the business were subse- 
quently written up and the entry 
crediting the capital of Rs. 3,33,414/- 
on 30-3-1948 was not a genuine entry 
and the undisclosed profits of the 
subsequent years were sought to be 
eoncealed by showing a bogus entry 
of Rs. 3,33,414/- as capital contribu- 
tion on 30th March, 1948. If such had 
been the case, the present argument. 
as to improbability of the asses- 
see having earned such a huge 
amount of Rs. 2,33,414/- within a 
few months would not have been 
available to the assessee, But the 
Revenue did not dispute the correct- 
ness of the entry and accepted that 
assets worth Rs, 3,33,414/- were in- 
troduced in the business on 30th 
March, 1948 and sought to include 
the amount of Rs. 3,33,414/- repre- 
senting the value of these assets as 
undisclosed income of the  assessee 
for the ‘assessment year 1948-49. The 
only question could, therefore, be 
whether these assets were brought by 
the assessee from Lahore in June 
1947 or they represented the conceal- 
ed income earned by the  assessee 
during the period June 1947 to 30th 
March. 1948, The impossibility of the 





amount of profit within a few 
months immediately after migration 


‘propriate to alter 


assessee having earned such a huge - 


ALR. 


to India in the disturbed and unset- 
fled conditions which then prevailed 
must, therefore, necessarily support 
the inference that the assessee must 


have brought these assets from La- 
hore. 


12. We are, therefore, of the view 
that in reaching the conclusion that 
out of the capital of Rs, 3,33,414/- 
credited in the books of the assessee 


on 30th March, 1948, assets of the 
value of. Rs. 2,33,414/- represented 
undisclosed income of the assessee 


for the assessment year 1948-49 the 


Tribunal acted without any mate- 
rial or in any event, the find- 
ing of fact reached by the Tribu- 


nal was unreasonable or such that 
no person acting judicially and pro- 
perly instructed as to the relevant 
law would come to such finding, We 
accordingly allow the appeal, set 
aside the order of the High Court 
and answer the question referred by 
the Tribunal in the negative. The 
Commissioner will pay the costs of 
the appeal to the assessee, 


Appeal allowed. 
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(From: Punjab & Haryana) 

Y. V. CHANDRACHUD, P, K. 

GOSWAMI AND P. N. SHINGHAL, 
Jd. 

Hanuman, Appellant v, 
Haryana, Respondent. 

Criminal Appeal No, 581 of 1976, 
D/- 17-3-1977. 

Penal Code (1860), Ss, 354 and 352 
— Prosecutrix somewhat exaggerat- 
ing the story — Benefit thereof must 
go to the accused — Held, it was ap- 
conviction from 
S. 354 to S. 352. (Para 2) 

Judgment of the Court was de- 
livered by 

CHANDRACHUD, J.:— The ap- 
pellant was convicted by the learned 
Judicial Magistrate, First Class, 
Gurgaon, under Ss. 354 and 506, IPC 
and was sentenced to suffer rigorous 
imprisonment for one year under 
the former charge and to a concur- 
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rent sentence of six months under 
the latter. In appeal, the learned Ses- 
sions Judge, Gurgaon, set aside 
conviction under S. 506, but. upheld 
the one under S, 354. He, however, 
reduced the sentence from one 
year’s rigorous imprisonment to one 
month’s rigorous imprisonment and 
imposed a fine of Rs. 200/- and in 
default further rigorous imprisonment 


for one month, The appellant filed 
a revision application in the High 
Court of Punjab & Haryana, which 
was dismissed summarily by the 


High Court on May 18, 1976. Being 
aggrieved thereby, the appellant has 
filed this appeal by special leave. 

2. Mr. Marwah, who appears on 
behalf of the appellant, has criticized 
the evidence led by the prosecution 
on various grounds. The complainant, 
Nirmala, stated in her evidence that 
she was on way to her field for col- 
lecting jowar, but it is said that 
there was no jowar crop on the land 
at the relevant time. Learned coun- 


sel further argues that Nirmala had 
no injury on her person, that Net 
Ram, who is alleged to have seen 


the occurrence, was not examined in 
the case, that even the investigating 
officer was not examined as a wit- 
ness and that the evidence of the 
complainant is not corroborated as 
indeed it ought to have heen corro- 
borated in view of the fact that she 
is a prosecutrix in regard to an of- 
fence under S. 354. We see no sub- 
stance in any of these submissions, 
but we are inclined to the view that 
the complainant has somewhat exag- 
gerated the story, the benefit whereof 
must go to the appellant. It would 
therefore be appropriate to alter the 
appellant’s conviction from $S. 354 to 
S. 352 of the Penal Code. We order 
accordingly and set aside the substan- 
tive sentence imposed on the appel- 
lant. The sentence of fine and the 
sentence in default will, however, 
remain, The fine, if recovered, shall 
be paid to the complainant Nirmala. 





Orders accordingly, 


V. K. Kamble v. State of Maharashtra [Prs, 1-2] 
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(From: Bombay) 


P. N. BHAGWATI, A. C. GUPTA 
AND P., N. SHINGHAL, JJ, 


Vithal Kandiba Kamble and others, 
Appellants v. State of Maharashtra, 
Respondent. 


Criminal Appeal No, 345 of 1975, 
D/- 8-12-1976. 


Criminal P, C., (1898), S, 423 — 
Apveal against conviction raising 
arguable points — Even if the High 
Court finds that there is no substance 
in them, the High Court should give 
reasons why it thinks that there is 


no substance in the appeal — Sum- 
mary dismissal of appeal set aside 
and case remanded to the High 
Court, (Criminal P, C. (1974), S. 286). 
(Para 2) 
Judgment of the Court was de- 
livered by 
BHAGWATI, J.:— The appellants 


were tried before the Additional Ses- 
sions Judge, Osmanabad for offences 
under Ss, 147, 148 and 302 read with 


- 5. 149 of the L P. C. on the allegation 


that they alongwith six other per- 
sons who were then absconding had 
formed an unlawful assembly and in 
prosecution of the common object of 
the unlawful assembly committed the 
murder of one Vishwanath Bhusare. 
The Sessions Court convicted the ap- 
pellants of the _ various offences 
charged against them and sentenced 
them to various terms of imprison- 
ment, the sentence for the offence 
under S. 302 read with S. 149 being 
one of life imprisonment. The appel- 
lants preferred an appeal before the 
High Court against the order of con- 
viction and sentence recorded against 
them but the. appeal was summarily 
dismissed by the High Court without 
giving reasons, The appellants there- 
upon preferred the present appeal 
with special leave obtained from this 
Court. 


2. Now it does appear from the 
record that arguable points arose in 


the appeal before the High Court 
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and even if the High Court found 
that there was no substance in them, 
the High Court should have given 
reasons why it thought that there 
was no substance in the appeal. The 
fact that the points arising in the 
appeal were arguable is evident from 
the fact that special leave has been 
granted by this Court. Moreover, it 
may be noted that subsequent to the 
summarily dismissal of the appeal by 
the High Court, five out of the re- 
maining six persons who were alleg- 
ed to have constituted unlawful as- 
sembly along with the appellants and 
who were absconding at the time 
when the appellants were tried, 
were arrested and they were con- 
victed by the Sessions Court in a 
separate trial for the same offence. 
These persons preferred an appeal to 
the High Court and their appeal, we 
are told, has been admitted and is 
pending disposal before the High 
Court, The evidence in the case of 
these persons is of the same witnes- 
ses who have given evidence in the, 
case of the appellants. Obviously. if 
the appeal of these persons has been ad- 
mitted by the High Court, it is diffi- 
cult to see how the appeal of the ap- 
pellants could be summarily dismiss- 
ed. It would indeed be travesty of 
justice if the appeal of these per- 
sons is allowed, while the summary 
dismissal of the appeal of the appel- 
lants is allowed to stand. The order 
passed by the High Court summarily 
dismissing the appeal of the appel- 
lants must, therefore, be set aside. 


3. We accordingly allow the pre- 
sent appeal, set aside the order of 
summary dismissal passed by the High 
Court and remand the case to the High 
Court so that the High Court may 
admit the appeal, issue notice to the 
State and after hearing the parties,’ 
dispose of the appeal in accordance 


with law. We hope and trust that 
the High Court will take steps, to 
dispose of the appeal at an early 


date. 


Appeal allowed. i 
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(From: Orissa) 

Y. V. CHANDRACHUD, P. K: 
GOSWAMI AND P. N. SHINGHAL, 
JJ, 

Surendra Nath Jena, Appellant . v. 

State of Orissa, Respondent. 


Criminal Appeal No. 519 of 1976," 
D/- 1-4-1977, 
Essential Commodities Act (1955), 


S. 7 — Iron and Steel (Control) 
Order 1956, CI. 28 (a) — Compliance 
with order to furnish information 
in 
possession —— Acquittal in separate 
proceeding of charge that accused had 
acquired such stock — His convic- 
tion for violation of Cl. 28 (a) is in- 
valid — It is wrong to hold that a 
person can be held guilty of viola- 
tion of Cl. 28 (a) even if he has not 
acquired the stock of iron, steel or 
scrap. Decision of Orissa High 
Court, Reversed. (Para 2) 

Judgment of the Court was de- 
livered by 

CHANDRACHUD, J.:— Cl. 28 of 
the Iron and Steel (Control) Order, 
1956,. provides by sub-cl, (a) that 
the Controller may, with a view to 
securing compliance with the Order, 
“require any person to give such 
information in his possession in res- 
pect of stocks of iron or steel or of 
scrap acquired by him...... n 

2. It is undisputed that the appel- 
lant was acquitted in a separate pro- 
ceeding of the charge that he had 
acquired any stocks of iron, steel or 
scrap In that view of the matter, it 
is impossible to hold that the appel- 
lant can still be convicted under S. 7 
of the Essential Commodities Act, 
for violation of cl. 28 (a) of the Iron 
and Steel (Control) Order of 1956. 
The High Court. in our opinion, is 


wrong in the view which it has 
taken that a person can be held 
guilty of the violation of cl, 28 (a) 
even if he has not acquired the 
stocks of iron, steel or of scrap. 

3. We, therefore, allow this ap- 
peal set aside the judgment of the 


High Court and acquit the appellant. 
Appeal allowed. 
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AIR 1977 SUPREME COURT 1617 
= 1977 LAB. I. C. 847 
- (From: Mysore) 

. V. R. KRISHNA IYER AND 

: A. C. GUPTA, JJ. 


State of Mysore and others, Appel- 
lants v. M. K. Gadgoli 
Respondents. 


1 Civil Appeal No, 874 of 1968, D/- 


25-9-1975. 

Constitution of India, Art, 311. (2) 
— Government servant holding sub- 
stantive post of clerk promoted as 
Awal Karkun in officiating capacity 
— Subsequent reversion to substan- 
tive post on ground of unsatisfactory 
work — Does not amount to reduc- 
tion in rank attracting Art. 311 (2) 
— Judgment of Mysore High Court, 
Reversed. 


While a person occupying an offi- 
ciating post might come within the 
scope of Art. 311 if disciplinary ac- 
tion and punishment were imposed 
on him entailing penal consequences, 
there are categories of reversions of 
officiating promotees where Art. 311 
(2) is not attracted, AIR 1958 SC 
36, Rel. on. (Para 3) 


A person officiating in a post ha: 
no right to hold it for all times. In- 
deed, such a person is given a higher 
officiating post to test his suitability 
to be made permanent later and 
holds it on the implied term that he 
would have to be reverted if he was 
found unsuitable, The reversion in 
such a case on the ground of unsuit- 
ability is an action in accordance 
with the terms on which the officiat- 


ing post was being held and is not 
a reduction in rank by way of 
punishment, AIR 1962 SC 794, Rel. 
on, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1962 SC 794: (1962) Supp (2) 

SCR 92 4 
AIR 1958 SC 36:1958 SCR 828 3 

Judgment of the Court was 
delivered by 

KRISHNA IYER, J:— The first- 


respondent was holding the substan- 
tive post of clerk under the Bom- 
bay Government and had been pro- 
moted as officiating Aval Karkun on 
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and others, . 


State of Mysore v. M. K, Gadgoli (K, Iyer J.) [Prs, 1-2] S.C. 1617 


16-5-1949, Subsequently, however, 
the Collector of Dharwar reverted the 
first respondent: ‘to his substantive 
post as clerk for the reason mention- 
ed in his order ‘dated 2-9-1956 which 
runs as follows: 

“No, E.S. T. 384 

Office of the Collector, 

Dharwar 2-9-1956 
CONFIDENTIAL 


To f 
. Shri M. K. Gadgoli, Circle 
Officer, Dharwar. 
Your work was recently re- 
viewed and your confidential sheet 
was examined, it was found that 


your work as an Aval Karkun is un- 


satisfactory. 

O. C. signed -by the Sd/- 

Collector. for Collector, 
Dharwar.” 

He was thereafter posted as clerk. 


He challenged this order before Gov- 
ernment and the Mysore Govern- 
ment (by this time the District of 
Dharwar had, under the States Re- 
organization Act, become part of the 
Mysore State) rejected his appeal. 
However, on 1-8-59, the Additional 
Commissioner went into the case of 
the first respondent again and found 
that he had improved considerably 
“during the last two years.” Conse- 
quently, he ordered the promotion, 
on an officiating basis, of the first 
respondent to the post of Aval Kar- 
kun, with a direction super-added 
that his work would be watched for 
a period of one year before confirma- 
tion, It appears that his work was 
found satisfactory and. therefore, he 
was confirmed. By now, however, it 
happens that he has retired. 


2. The first respondent, notwith- 
standing the order re-promoting him, 
on an officiating basis, passed on 
1-8-59, felt aggrieved by the earlier 
order of reversion dated 2-9-56, His 
appeal to Government not having 
yielded any fruitful results, he chal- 
lenged that order by writ petition in 
1964. The High Court allowed his 
writ petition taking the view that 
the imputation made against the 
petitioner, that is, the first respon- 
dent, “that his work was unsatisfac- 
tory and that his record was not good 
is also a clear stigma on his work 
as an Aval Karkun and entails penal 
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consequences since his future’ chance 
of promotion undoubtedly has been 
imperilled.” The Court, having taken 
the view that holding an officiating 
incumbent's work unsatisfactory was 
itself a punishment, struck down the 


reversion as a reduction in rank. 
The State has come up in appeal 
challenging this order of the , High 


Court. 


3. The law on the subject, to the 
extent we are concerned with in the 
circumstances of this case, is free 
from complication. The leading case 
in Parshotam Lal Dhingra v. Union 
of India, 1958 SCR 828: (AIR 1958 SC 
36) itself has indicated that while a 
person occupying an officiating post 
might come within the scope of 
Art, 311 if disciplinary action and 
punishment were imposed on him en- 
tailing penal consequences, there are 
categories of reversions of officiating 
promotees where Art. 311 (2) is not 
attracted, The Court speaking through 
Das, C. J., observed thus: 


“Applying the principles discussed 
above it is quite clear that the peti- 
tioner before us was appointed to the 
higher post on an officiating basis, 
that is to say, he was appointed to 
officiate in that post which, according 
to Indian Railway Code, R. 2003 (19) 
corresponding to F.R, 9 (19) means, 
that he was appointed only to per- 
form the duties of that post, He had 
no right to continue in that post and 


under the general law the implied 
term of such appointment was that 
it was terminable at any time on 


reasonable notice by the Government 
and, therefore. his reduction did not 
operate as a forfeiture of any right 
and could not be described as reduc- 
tion in rank by way of punishment. 
Nor did this reduction under Note 1 
to R. 1702 amount to his dismissal or 
removal, Further it is quite clear 
from the orders passed by the Gene- 
ral Manager that it did not entail 
the forfeiture of his chances of . fu- 
ture promotion or affect his seniority 
in his substantive post, In these cir- 
cumstances there is no escape from 
the conclusion that the petitioner 
was not reduced in rank by way of 
punishment and, therefore, the provi- 
sions of Art. 311 (2) do not come 
into play at all. In this view of the 


M. K, Gadgoli (K.IyerJ.) A.LR. 


matter the ‘petitioner cannot complain 
that the requirements of Art. 311 (2) 
were not complied with, for those - 
requirements never applied to him.” 


4. In State of Bombay v. F. A. 
Abraham, (1962) Supp (2) SCR 92: 
(AIR 1962 SC 794) this Court has 
taken the view that a person officiat- 
ing in a post has no right to hold it 
for all times. Indeed, such a person 
is given a higher officiating post to 
test his suitability to be made per- 
manent later and holds it on the im- 
plied term that he would have to be 
reverted if he was found unsuitable. 
The reversion in such a case on the 
ground of unsuitability is an action 
in accordance with the terms on 
which the officiating post was being 
held and is not a reduction in rank 
by way of punishment, The law be- 
ing plain, it is to be applied to the 
circumstances of the present case. 
Had there been any disciplinary m- 
quiry against the first respondent 
and, instead of punishing him, the 
action was masked as a reversion 
simpliciter, there might have been 
some force in the contention that 
the step was punitive and attracted 
Art, 311. Had there been any stigma 
cast on the employee based on taint- 
ed conduct or other moral unworthi- 
ness, it might probably have been 
urged that he suffered punishment 
even if the order bore an innocent 
face, But, in the present circumstan- 
ces, all that we notice is that a per- 


son who was promoted on an offi- 
ciating basis was not found suitable 
to be continued as such on account 


of his record. Indeed, as soon as he 
was found suitable. he was promot- 
ed, as is evident from the order of 
1959. What reinforces our conclusion 
still more is the fact that after a 
year of close watch, the first respon- 
dent was confirmed in the promotion 
post and he continued in the rest of 
his career as a promotee, In the cir- 
cumstances, we find it difficult to 
uphold the High Court’s view that 
merely because an officiating hand 
is reverted being found not suitable 
for the time being, the action should 
be treated as a punishment attracting 
Art, 311 (2). 


5. We allow the appeal of the 
State but in the circumstances of the 


4p 


1977 State of Gujarat v. Ramesh Chandra (Ray C. J.) [Prs, 1-8] S.C. 1619 


case direct that parties will 
their costs throughout, 


Appeal allowed. 


‘bear 





` AIR 1977 SUPREME COURT 1619 
= 1977 LAB. I. C, 849 


(From: 1975 Lab IC 578 (Gu)j)) 

A. N. RAY, C. J., M. H. BEG 

' AND P. S. KAILASAM, JJ. 

State of Gujarat and another, Ap- 
pellants v. Ramesh Chandra Mashru- 
wala, Respondent, 

Civil Appeal No. 207 of 1975, D/- 
21-1-1977. 

(A) Constitution of India, Arts, 235 
and 236 — Extent of disciplinary 
jurisdiction of High Court — Regis- 
trar, Small Causes Court is subject 
to such jurisdiction, 1975 Lab IC 
578 (Guj.), Reversed. 


Arts, 235 and 236 are relevant for 
the purpose of ascertaining the ex- 
tent of disciplinary jurisdiction of 
the High Court. The Registrar of 
the Court of Small Causes is a per- 
son holding a civil judicia] post infe- 
rior to the post of' District Judge and 
is in Judicial Service. A reference to 
Ss. 9 (1) (aa), 14,33 to 36 of the Presi- 
dency Small Cause Courts Act, 1882 in- 
dicates in no uncertain manner that 
the Registrar of a Small Causes Court 
exercises judicial powers, hears suits, 
passes decrees and an appeal is pre- 
ferred from a decree of the Regis- 
trar. It follows that the High Court 
is competent to start disciplinary pro- 
ceedings against the Registrar, Small 
Causes Court. The question of ap- 
pointing authority is irrelevant in 
regard to the disciplinary jurisdiction 
of the High Court. 1975 Lab IC 578 
(Gui), Reversed; 1975 Lab IC 375 
(SC) and 1974 Lab IC 1380 (SC), Ref. 
to. (Paras 5, 8, 11, 12, 14, 15) 


(B) Constitution of India, Art. 311 
— Disciplinary proceedings against 
Registrar — Failure to give copies of 
certain documents demanded by Re- 
gistrar thus depriving him of a rea- 
sonable opportunity to defend him- 
self — Inquiry being contrary to 
Art. 311 case remitted back for this 
purpose, (Para 17) 
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Cases Referred: Chronological Paras 
AIR 1975 SC 613: (1975) 3 SCR 365: 
1975 Lab IC 375 13 


_ AIR 1974 SC 2192: (1975) 1 SCR s 


1974 Lab IC 1380 

Mr. S. T. Desai, Sr, Advocate, (Mr. 
Girish Chandra, Advocate with him), 
for Appellants; Mr. I. N. Shroff and 


Mr. H. S. Parihar, Advocates, for 
Respondent. 

Judgment of the Court was deli- 
vered by 

RAY, C. J.:.— This appeal is by 


certificate against the judgment and 
order dated 19 April 1974 of the 
High Court of Gujarat in Special 
Civil Application No, 306 of 1973.* 
2. The question for consideration 
in this appeal is whether the peti- 


tioner before the High Court, who 
was the Registrar of the Small 
Causes Court, Ahmedabad was sub- 


ject to the disciplinary jurisdiction of 
the High Court, 

3. The Registrar was appointed on 
12 September, 1969 by an order of 
the Governor of Gujarat. 

4. The High Court said that in 
view of the fact that the High Court 
is not the appointing authority, the 
High Court has no disciplinary juris- 
diction over the Registrar. 

5. The High Court was in error in 
considering that the question of ap- 
pointing authority is relevant in re- 
gard to the disciplinary jurisdiction 
of the High Court. 

6. Under Article 235 the control 
over district Courts and Courts sub- 
ordinate thereto including the posting 
and promotion of, and the grant of 
leave to. persons belonging to the 
judicial service of a State and hold- 
ing any post inferior to the post of 
district judge shall be vested in the 
High Court. 

T. The expression ‘judicial ser- 
vice’ is defined in Art, 236 to mean 
“a service consisting exclusively of 
persons intended to fill the post of 
district judge and other civil judicial 
posts inferior to the post of district 
judge.” 

8. These two Arts. 235 and 236| 
are relevant for the purpose of ascer-' 


taining the extent of disciplinary 
jurisdiction of the High Court, The 
Registrar of the Court of Small 





*Reported in 1975 Lab IC 578 (Guj). 
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Causes is a person holding a civil 
judicial post inferior to the post of 
district judge and is in judicial ser- 
vice. 

9. Reference to the 
Small Cause Courts Act, 1882 is 
necessary to find out the powers, 
position and duties of the Registrar 
of the Small Causes Court. S. 13 of 
the Act states: ‘There shall be ap- 
pointed an officer to be called the 
Registrar of the Court who shall be 


Presidency 


chief ministerial Officer of the 
Court.” 
10. The other provisions in the 


Act which deal with the powers of 
the Registrar are to befoundin Ss. 9 
(1) (aa), 14, 33, 34, 35 & 36, which 
read as follows: 

“9 (1) (aa)— The High Court may, 
from time to time, by rules having 
the force of law,— empower the Re- 
gistrar to hear and dispose of un- 
defended suits and interlocutory ap- 
plications or matters. 

14 — The Provincial Government 
may invest the Registrar with the 
powers of a Judge under this Act for 
the trial of suits in which the 
amount or value of the subject-mat- 
ter does not exceed twenty rupees. 
And subject to the orders of the 
Chief Judge, any Judge of the Small 
Cause Court may, whenever he thinks 
fit, transfer from his own file to the 
file of the Registrar any suit which 
the latter is competent to try. 

33 — Any non-judicial or quasi- 
judicial act which the Code of Civil 
Procedure as applied by this Act re- 
quired to be done by a Judge, and 
any act which may be done by a 
Commr, appointed to examine and 
adjust accounts under S. 394 of that 
Code as so applied, may be done by 
the Registrar of the Small Cause 
Court or by such other officer of 
that Court as that Court may, from 
time to time, appoint in this behalf. 

34 — The suits cognizable by the 
Registrar under S, 14 shall be heard 
and determined by him in like man- 
ner in all respects as a Judge of the 
Court might hear and determine the 
same. i 5 

35 — The Registrar may receive 
applications for the execution of de- 
crees of any value passed by the 
Court, and may commit and discharge 
judgment-debtors, and make any 


v, Ramesh Chandra (Ray C. J.) 


ALR. 


which a 
might make 


order in respect thereof 
Judge of the Court 
under this Act. 


36 — Every decree and order made 
by the Registrar in any suit or pro- 
ceeding shall be subject to the same 
provisions in regard to new trial as 
if made by a Judge of the Court.” 

11. These provisions of the Act 
indicate in no uncertain manner that 
the Registrar of a Small Causes 
Court exercises judicial powers, hears 
suits, passes decrees and an appeal is 
preferred from a decree of the Re- 
gistrar. 


12. Counsel for the appellant is 
right in his contention that the Re- 
gistrar, Small Causes Court inasmuch 
as he exercises judicial functions, is 
a judicial officer in judicial service 
and comes within the scope and in- 
tent of Arts. 235 and 236. 


13. The High Court was in error 
in holding that the High Court had 
no power to order disciplinary pro- 
ceedings. It is significant that the 
High Court abdicated its own disci- 
plinary jurisdiction, The indepen- 
dence of the judiciary has been em- 
phasised by this Court in unmistak- 
able terms in the following two de- 
cisions: 1, High Court of Punjab & 
Haryana ete. v, State of Haryana, 
reported in (1975) 3 SCR 365: (AIR 
1975 SC 613) and 2. Shamsher Singh 
v. State of Punjab, reported in (1975) 
1 SCR 814: (AIR 1974 SC 2192). 


14. The Gujarat High Court like 
other High Courts is competent to 
enquire into such disciplinary mat- 
ters. 


15. In the present appeal there 
were five contentions before the High 
Court on behalf of the Registrar. The 
first contention fails in view of our 
conclusion that the High Court is the 
competent authority to hold depart- 
mental enquiry. The second conten- 
tion of the Registrar was that the 
High Court had no authority to 
direct further inquiry to be made in 
respect of recording the statement of 
Bhatt or to consider the reports 
made by the inquiry officer and 
come to a conclusion about the guilt 
of the Registrar, The third contention 
of the Registrar was that the direc- 
tion of the High Court that the 
statement of Bhatt be recorded was 





1977 


passed without: hearing the. Registrar 
and was violative of the rule of’ na- 
tural justice. f . ed 


146. It will appear that the High 
Court issued directions and the state- 
ment of Bhatt was 
Inguiry: Officer, Bhatt is a Lawyer. 
He was busy in Court. He could not 
appear before the Inquiry Officer on 


the date fixed for taking his evi- 
dence, The High Court asked the 
Inquiry Officer to record the evi- 
dence of Bhatt. The Registrar was 


given a copy of the statement of 


Bhatt after recording of Bhatt’s evi- 
dence, The Registrar was given an 
opportunity to deal with the evi- 


dence of Bhatt. It is idle to contend 
that the Registrar ought to have 
been heard before the High Court 
directed that the statement of Bhatt 
should be recorded. 


17. The fourth contention of the 
Registrar was that there was failure 
to give copies of documents demand- 
ed by him therefore he did not have 
reasonable opportunity to defend 
himself. The High Court did not go 
into this question in view of the fact 
that the High Court did not consider 
this question, Counsel for the Re- 
gistrar submitted that he wanted to 
address the Court on the materials 
which were not available now, We 
are of opinion that the matter 
should be remitted to the High Court 
only on this question viz, ‘failure to 
give copies of certain documents de- 
manded by the Registrar thus de- 
priving him of a resonable opportu- 
nity to defend himself and there- 
fore, the inquiry was contrary to the 
provisions of Art, 311 of the Con- 
stitution.’ 


18. The fifth contention that ‘the 
impugned order-was passed by the 





Government without consulting the 
Public Service Commission does not 
survive in view of our conclusion 


that the High Court is the compe- 
tent. authority to make departmental 
inquiry. 

19. For the foregoing reasons the 
judgment of the High Court is set 
aside and the matter is remitted to 
the High Court for consideration only 
of the fourth question as indicated 
above. : 


recorded by. the. 


S. P. S. Jayam & Co. v. Nehrusadan [Prs. 1-2} S.C. 1621 


20.: Parties will pay. and bear their 
own costs, i : : 
i Case remanded. 


`: AIR 1977 SUPREME COURT 1621 
= 1977 CRI. L. J. 1101 


(From: Madras) l 
Y. V. CHANDRACHUD, P. K. 
GOSWAMI AND P, N. 
SHINGHAL, JJ. 
S. P, S, Jayam & Co.. 
v. Nehrusadan and another, 
dents. 


Criminal Appeal No, 226 of 1975,’ 
D/- 1-4-1977. 


Criminal P. C. (1898), S. 439 — 
Revision — Finding of fact — Ques- 
tion as to difference between two sets 
of disputed labels — Concurrent 
findings of fact that there was an 
imminent and real possibility of de- 
ception of an unwary purchaser on 
account of similarity of the labels 
— Held, the High Court was not 
justified in interfering with the find- 
ings and holding that there was a 
“vital difference” between the twe 
sets of labels. Decision of Madras 
High Court, Reversed — (Trade and 
Merchandise Marks Act (1958), Chap. 
16 (General)). (Para 1) 


Appellants 
Respon- 


Judgment of the Court was de- 
livered by 

CHANDPRACHUD, Jui We have 
compared the disputed labels and 


are quite surprised to find that the 
High Court thought that here is a 
“vital difference” between the two 
sets of labels. Far from there being 
any such difference, we find that in 
all material respects the labels are 
similar in lay-out and design. In any 
event, this was hardly a matter in 
which the High Court, in the exer- 
cise of its revisional powers, should 
have interfered with the concurrent 
finding of fact recorded by the Courts 
below that there was an imminent 
and real possibility of deception of an 
unwary purchaser on aecount of the 
similarity of the labels. 


, 2. Accordingly, we set aside the 
judgment of the High Court and re- 
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store that of the Sessions 


1 Judge, 
Madurai, dated April 26, 1972, 


Appeal allowed. 





AIR 1977 SUPREME COURT 1622 
= 1977 TAX, L. R. 2026 


(From: (1975) 77 Bom LR 475) 


M. H. BEG, C. J, A. C. GUPTA 
AND P. S, KAILASAM, JJ. 


The Board of Trustees of the Port 
of Bombay, Appellants v. Indian 
Gocds Supplying Co.. Respondent. 

Civil Appeal No, 1353 of 1975, D/- 
21-3-1977. 

(A) Bombay Port Trust Act (6 of 
1879), Ss. 43 (a), 43-B (1) — Scale of 
rates for demurrage of goods framed 
by Board and approved by Central 
Government has force of law — 
Claim for demurrage by Port Trust 
for delay in clearing goods not due 
to negligence of importer — Maintain- 
ability — (1975) 77 Bom LR 475, 
Reversed. 


A claim for demurrage by the Port 
Trust for the period during which 
the goods were detained by the Cus- 
toms Authorities with the Port Trust 
for completing the Import Trade 
Control formalities is maintainable in 
law, Even though the delay in clear- 
ing the goods was not due to the 
negligence of the importer for which 
he could be held responsible yet he 
eannot avoid the payment of demur- 
rage as the rates imposed are under 
the authoritv of law the validity of 
which cannot be questioned. The 
claim cannot be resisted as there is 
no evidence that the delay was due 
to any act of the Port Trust or per- 
sons for whom the Port Trust is 
responsible (1975) 77 Bom LR 475, 
Reversed, AIR 1975 SC 1935, Rel 
on. (Paras 7, 14) 

(B) Bombay Port Trust Act (6 of 
1879), S. 43-B (1A) — Applicability 
— D.O. Letter dated 7-9-1952 ad- 
dressed by Central Government to 
Bombay Port Trust — Interpretation. 

Held that the language of the D.O. 
would indicate that the Government 
wanted the Porst Trust to consider 
the Government’s proposal and no- 
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ALR. 


thing further. The Port Trust con- 
sidered the proposal and made its 
report, Hence the D.O, letter could 
not be construed as a direction call- 
ing upon the Board to modify the 
portion of the scale framed by the 
Board. S, 43-B (1A) has therefore 
no application to this case. (Para 8) 

(C) Bombay Port Trust Act (6 of 
1879), Ss, 43, 43A and 43B — Scale 
of rates framed by Bombay Port 
Trust S. IH — ‘Free days’ — Mean- 
ing of. 

The words “free days” are in- 
tended only to omit Sundays, other 
holidays and days on which the as- 
sessment of Customs Duty cannot be 
taken up and would not include the 


entire period during which the ln- 
port Trade Control formalities have 
not been completed. (Para 15) 


Cases Referred: Chronological Paras 


AIR 1975 SC 1935: (1976) 1 SCR 
721 10 
Meee 2 All ER 508: (1958) 3 WLR 
6 13 
(1927) 1 KB 352:96 LJKB 33 11 
(1891) 1 QB 35:60 LJQB 1 12 
Mr. F, S. Nariman Sr. Advocate, 
(M/s. B. R. Zaiawala. B. S, Bisania, 


J. B. Dadachanji, O. C. Mathur, K. 
J. John and Shri Narain, Advocates 
with him), for Appellants; Mr. P., H. 
Parekh and Miss Manju Jetley, Ad- 
vocates, for Respondent, 


Judgment of the Court was 
livered by 


KAILASAM, J.u-—- This appeal by 
special leave is preferred by the 
Board of Trustees of the Port of Bom- 
bay against the judgment of the Bench 
ofthe Bombay High Court in first ap- 
peal confirming the decree passed by 
the City Civil Court and dismissing 
the appeal with costs The respon- 
dents, Indian Goods Supplying Co., a 
partnership firm in Bombay, filed 
suit No. 3304 of 1959 in the Bombay 
City Civil Court at Bombay praying 
for a decree against the Trustees of 
the Port of Bombay in the sum of 
Rs. 24,950 with interest. 

2. Three consignments of Chinese 
newsprint were imported by the res- 
pondents for home consumption in 
India. The first two consignments ar- 
rived on February 16, 1957. Suffice 


de- 


it to say that the clearance of the 
two consignments as well as the 
third consignment was considerably 
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delayed and the Port Trust claimed 
demurrage for the period . from 
March 25, 1957. The respondents dis- 
puted the right of the Port Trust to 
charge any demurrage for the pe- 
riod during which the goods were 
detained by the Customs authorities 
for analytical test as well as for the 
Import Trade Control - formalities. It 
is common ground that so far as the 
period for analytical test certified by 
the Customs authorities is concerned 
the Port Trust cannot charge demur- 
rage, But so far as the period dur- 
ing which the goods were detained 
for the Import Trade Control forma- 
lities by the Customs authorities the 
Port Trust claimed demurrage. Due 
to protracted correspondence between 
the parties the goods were not clear- 
ed and ultimately the suit was filed 
by the respondents for recovery of a 
sum of Rs. 24,950 and interest there- 
on from the Port Trust being the 
aggregate loss sustained by them. 
The appellants denied that liability 
and pleaded that the Port Trust 
was in law entitled to collect the 
demurrage levied on the respondents 
and that as they failed to pay the 
demurrage the Port Trust was en- 
titled to sell the goods by public 
auction. l 

3. The City Civil Court, Bombay, 
decreed the suit for a sum of Rupees 
24,950 with interest at the rate of 6 
per cent per annum from the date 
of the suit till judgment and there- 
after at 4 per cent per annum and 
costs of the suit. 

4. The appellants preferred an ap- 
peal to a Division Bench of the Bom- 
bay High Court which dismissed the 
appeal and confirmed the decree 
passed by the City Civil Court. 

5. When the appeal was pending 
before the High Court the appellants 
deposited the decretal amount in 
court which was withdrawn by the 
respondents, Mr. Nariman, counsel 
for the Port Trust, stated that the 
Port Trust does not want to ask for 


the repayment of the money and 
that he will confine himself to the 
question of the correctness of the 


decision of the Bombay High Court 
holding that the Port Trust is not 
entitled to collect demurrage in the 
circumstances of this case. It is 
therefore sufficient for the purposes 
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of the appeal to confine ourselves to 
determining the question of law 
which has been raised before the 
High Court and decided by it. 

6. The’ question that was raised 
before the High Court was whether 
the claim of demurrage by the Port 


Supplying Co. 


Trust for the period during which 
the goods were detained with the 
Port Trust in respect of Import 
Trade Control formalities is main- 


tainable. The High Court held that 
the importer of the goods cannot be 


held responsible for any delay not 
attributed to his own default and 
that the importer whose goods are 


detained by the Customs Department 
is entitled to claim the clearance of 
goods without demurrage during the 


period for which the Customs De- 
partment has detained them, 
7. The appellants, the Board of 


Trustees of the Port of Bombay, is a 
statutory body constituted by the 
Bombay Port Trust Act, Act 6 of 
1879. and is a body corporate. Chap. 
VI of the Act relates to Revenue and 
Expenditure and provides for levy of 
rates. S, 43 empowers the Board to 
frame a scale of tolls, dues. rents, 
rates and charges to be levied for 
each or ‘any of the matters enume- 
rated in cls, (a) to (d). Sub-s. (a) en- 
ables framing of scale of rates relat- 
ing to the landing, shipping, wharf- 
age, cranage, storage or demurrage of 
goods. We are concerned with the 


framing of the scale of rates for 
demurrage of goods. S. 43B (1) re- 
quires that every scale framed by 


the Board shall be submitted to the 
Centra] Government for sanction 
and, when so sanctioned and publish- 
ed in the Bombay Government 
Gazette, shall have the force of law; 
and subject to the like sanction and 
publication, may from time to time 
be amended or added to by the 
Board. It is admitted that the Board 
framed a scale of rates for demurrage 
of goods and the scale so framed by 
the Board was submitted to the Cen- 
tral Govt, and was sanctioned by 
the Central Government and pub- 
lished by the Bombay Government in 
the Gazette as required. The result is 
that under S, 43B (1) the scales so 
framed by the Board and approved 
by the Central Government shall 
have the force of law. 
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8. The learned counsel for the ap- 
pellants as the Port Trust in this ap- 
peal have given up its claims to re- 


fund of the money taken by the 
respondents. In view of this the 
counsel for the respondents confined 


his arguments to supporting the view 


taken by the High Court regarding 
the question of law. He submitted 
that the Central Government had 


taken action under S, 43B (1A) and 
had called upon the Board to modify 


the operation of such _ scales and 
therefore the Board was bound to 
modify the scales accordingly. This 
contention is based on a D. O, let- 
ter dated 7th September. 1952 ad- 


dressed by the Government of India 
to the Port Trust which is typed at 
page 350 of the Supplement Paper 
Book No. 2. In the D. O. letter the 
Government expressed its view that 
it seems unreasonable to charge an 
importer any demurrage once it is 
accepted that clearance was delayed 
on account of the reasons beyond his 
control, The letter concluded by ex- 
pressing an earnest hope that the 
Bombay Port Trust will reconsider 
their decision and fall in line with 
the practice of the Calcutta and 
Madras Ports. It concluded by stat- 
ing. “We shall be grateful if you will 
kindly place the matter before the 
Trustees for their favourable conside- 
ration and intimate to us the result.” 
The Board considered this letter and 
after taking into consideration the 
several circumstances, suggested that 
demurrage may be levied on a grad- 
ed scale. The Government of India 
was informed of the Resolution of 
the Board and no further action was 
taken by the Government. The D. O. 
letter addressed by the Government 
of India cannot be considered as a 
direction by the Central Government 
calling upon the Board to modify 
any portion of the scale framed by 


the Port Trust. The language of 
the D. O. would indicate that the 
Government wanted the Port Trust 


to consider the Government’s propo- 
sal and nothing further, The Port 
Trust considered the proposal and 
made its report. We are unable to 
accept the plea of the learned coun- 
sel for the respondents that the D.O. 
letter should be construed -as a direc- 
tion calling upon the Board to modify 
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the portion of the scale framed by 
the Board. S., 43B (1A) has there- 
fore no application to this case, 


9. Chapter VII of the Port Trust 
Act enumerates the powers and func- 
tions of the Board, It is the duty of the 
Board to recover the rates, to have a 
lien on the goods and. seize and de- 
tain the goods until such rates are 
fully paid. The Board is empowéred 
to sell the goods if rates are not paid 
or lien for freight is not discharged. 
It can also dispose of goods not re- 
moved from the premises of 
Board within the time limited, S. 65 
also provides the mode of application 
of proceeds of the sale. Under S. 66 
the Board is entitled to distrain for 
non-payment of rates, The Port 
clearance shall not be granted till the 
rates are paid. It is thus a statutory 
duty of the Board to collect the 
rates prescribed. 


10. The contention put forward on 
behalf of the respondents is that 
they are in no way responsible for 
the delay in clearing the goods as 
the goods had been detained under 
the Import Trade Control Regula- 
tions. It is no doubt true that before 
clearance is given by the Import 
Trade Control authorities and the 
Customs Department the goods cannot 
be cleared by the respondents. 
Neither can the Port Trust deliver 
the goods without the consent of the 
Import Trade Control authorities. 
Taking into account the hardship 


caused to the Importer because of 
the delay certain concessions in de- 
murrage rates are permitted. The 


Port Trust has prescribed the reduc- 
ed demurrage levy which is 1/6th of 
the normal rate from the date of ex- 
piry of the free days upto the 60th 
day, 1/3rd of the normal rate after 
the expiry of the 60th day, upto the 
90th day, half the normal rate after 
the expiry of the 90th day upto the 
120th day, 2/3rd of the normal rate 
after the expiry of the 120th day 
upto the 150th day and at the full 
rate after the expiry of the 150th 
day, As the scale of rates are framed 
by virtue of the statutory powers 
conferred on the Board under S., 43 


‘and as the rates have been approved 


by the Central Govt, under S., 43B 
the rates have the force of law and 


the- 
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cannot be questioned. Taking into 
account the hardship to the impor- 


ters certain concession has been given 


but the legality of the rates which 
are being levied according to law 
cannot be questioned. This view 


was taken by this Court in a recent 
decision reported in Trustees of the 
Port of Madras v. M/s. Aminchand 
Pyarelal, (1976) 1 SCR 721: (AIR 1975 
SC 1935) when it had to consider 
the validity of the scale of rates fix- 
ed by the Madras Port Trust. In a 
suit by the Port Trust against the 
importer and the Union of India and 
the Customs authorities to recover 
the balance of demurrage amounting 
to about rupees three lakhs the 
question arose whether the scale of 
charges in the Port Trust Regulations 
under the heading “Demurrage” was 


void and ultra vires for the reason 
that it was unreasonable and not 
within the authority of the Port 


Trust. The relevant provisions of 
the Bombay Port Trust Act with 
which we are concerned are in 
pari materia with the provisions of 
the Madras Act which fell for consi- 
deration by the Supreme Court. The 
Supreme Court held that the scale 
of rates and statement of conditions 
framed by the Madras Port Trust 
under Ss. 42, 43 and 43A are not 
by-laws and the sections confer 
authority on the Board to frame a 
scale of rates at which and a state- 
ment of conditions under which any 
of the services specified therein shall 
be performed, It observed “The 
Board’s power to frame a scale of 
rates and statement of conditions is 
not a regulatory power to order that 


something must be done or some- 
thing may not be done. The rates 
and conditions govern the basis on 
which the Board performs the ser- 
vices mentioned in Ss, 42, 43 and 
43-A, Those who desire to avail of 
the services of the Board are liable 


to pay for those services at prescrib- 
ed rates and to perform the condi- 
tions framed in that behalf by the 
Board.” The Court rejected the view 
of the High Court that demurrage 
being a charge for wilful failure to 
remove the goods within the free 
period can be levied only if the 
failure to remove the goods is due to 


the fault or negligence of the impor- 
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ter or his agent. It also did not 
agree with the view taken by the 
High Court that the authority given 
to the Board to frame the scale of 
rates can be exercised only for the 
purpose of levying charges where 
the importer was not prevented by 
any lawful authority from clearing 
the goods from the transit area and 
he had defaulted or was negligent in 
clearing the goods. Justice Chandra- 


chud, who spoke for the Court, ob- 
served in his judgment at page 736 
(supra) that the statute had not 


placed any limitation on the power 
of the Board to fix rates and as the 
Board had the power to frame a 
scale of rates at which and the 
statement of conditions under which 
any of the services specified in the 
section shall be performed and as 
the Board has fixed the scale of 
rates it was difficult to see in what 
manner or respect the Board has ex- 
ceeded its power under S. 42. The 
Court proceeded to observe in reject- 
ing the view of the High Court that 
the Board cannot fix rates of demur- 
rage when the failure to remove was 
not due to some fault or negligence 
of the importer, that there is no 
such fetter on the Board’s powers to 
fix the rates. This decision of the 
Supreme Court is on all fours with 
the facts of the present case and 
concludes the question. 


1i. Mr, Nariman, counsel for the 
appellants, cited three decisions of 
the English Courts in support of his 
contention that even on the basis of 
a contract the right of the Port 
Trust to recover demurrage cannot 
be denied unless the person claiming 
the demurrage is responsible for the 
delay. In Aktieselskabet Reidar v. 
Arcos Limited, (1927) 1 KB 352 Lord 
Justice Atkin in answering the gues- 
tion whether if the charterer has 
failed to complete the loading of the 


ship within the lay days, and’ the 
ship during the demurrage days þe- 
comes, without the default of the 


shipowner, unable to carry as much 
cargo as she would have carried if 
loaded within the lay days, but re- 
ceives from the charterer a full car- 
go for her diminished capacity, the 
loss falls upon the charterer in addi- 
tion to the demurrage, expressed his 
opinion that the decision should be 


1626 S.C, [Prs, 11-15] Port of Bombay v, I, G. Supplying Co. 


for the shipowner. It was held that 
“The result of the authorities ap- 
pears to be that in a contract fixing 
a number of lay days ‘and providing 
for days at demurrage thereafter, the 
charterer enters into a binding obli- 
gation to load a complete cargo 
within the lay days subject to any 
default by the shipowner or to the 
operation of any exceptions, matters 
which do not arise in this case.......... 
If however, for reasons other than 
the shipowner’s default, -the char- 
terer becomes unable to do that 
which he contracted to do — name- 
ly, put a full and complete cargo on 
board during the fixed lay days. the 
breach is never repaired, the dama- 
ges are not completely mitigated, 
and the shipowner may recover the 
loss that he has incurred in addition 
to his liquidated demurrage or his 
unliquidated damages for detention,” 
Thus it appears clear that claim of 
demurrage cannot be resisted un- 
less where the detention was due to 
the shipowner’s default, In the pre- 
sent case the Port Trust’s claim for 
demurrage cannot be denied unless it 
is proved that the delay was due to 
the Port Trust itself, 


12. In Budgett & Co. v. Binning- 
ton & Co., (1891) 1 QB 35 a clause 
in the charterparty fixed the num- 
ber of lay-days for unloading and al- 
lowed other days for demurrage. 
During the lay-days a strike took 
place both among the labourers em- 


ployed on behalf of the ship and 
those employed by the  consignees, 
with the result that the unloading 


ceased, and could not be resumed till 
some days after the expiration of 
the lay-days. The Court of Appeal 
held that as the number of lay-days 
was fixed the consignees weré liable 
to pay demurrage, notwithstanding 
the inability of the shipowners, 
owing to the strike. to do their part 
in the unloading, The test that was 
laid down by Lord Esher, Master of 
the Rolls, was, has the shipowner fail- 
ed in his duty through any default 
of his own or of persons for whom 
he is responsible? As the non-deli- 
very was occasioned by something 
which the shipowner could not fore- 


see or by the act of persons over 
whom he had any control it was 


held that he was not liable. 


A.E R. 


Crystal De Va- 
Herman & 


13. In Compania 
pores of Panama v. 
Mohatta (India) Ltd., (1958) 2 All 
ER 508 Justice Devlin quoted with 
approval the law laid down by Lord 
Esher in Budgett & Co, v, Binnington 
& Co. (supra) which is in the fol- 
lowing terms:— 

“if the shipowner by any ‘act of 
his has prevented the discharge, then, 
though the freighters contract is 
broken, he is excused, he was refer- 
ring toa casein which the shipowner’s 
act preventing the discharge was in 
breach of his obligation to give the 
charterer all facilities for the dis- 
charge. But here the act of the ship- 
owner which delayed the discharge 
She not a breach of any obligation of 

is.” 

14. The position therefore is that 
even though the delay in clearing 
the goods was not due to the negli- 
gence of the importer for which he 
could be held responsible yet he can- 
not avoid the payment of demurrage as 
the rates imposed are under the autho- 
rity of law the validity of which 
cannot be questioned. The claim 
cannot be resisted as there is no evi- 
dence that the delay was due to 
any act of the Port Trust or per- 
sons for whom the Port Trust is res- 
ponsible. 

15. One other contention which 
was raised before the High Court but 
was not dealt with by it may be re- 
ferred to. It was submitted on bpe- 
half of the respondents that the de- 
finition of the words “free days” 
would not include the period of 
holidays or part of a holiday or 
Sunday in computing the number of 
free days during which the Customs 
Duty may not be assessed or receiv- 
ed and therefore the period of de- 
tention of the goods during the ope- 
ration of Import Trade Control for- 
malities must be considered as free 
days. In the scale of rates charged 
at the docks framed by the Bombay 
Port Trust under Ss, 43, 43A and 43B 
of the Bombay Port Trust Act, 1879, 
in S. II reference is made to free 
days, Under the heading "Free Days” 
it is provided that all goods will be 
allowed storage in docks free of 
rent for 5 days. It is further provid- . 
ed that in computing the number of 
free days Sundays and holidays re- 
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ferred to in by-law 118 as well. as 
any other days on. which Customs 
Duty may not be assessed or re- 
ceived, will be omitted in the case 
of all goods Hable to duty under 
5. 20 of the Sea Customs Act. The 
submission was that not only Sun- 
day and holidays should be omitted 
but also other days on which Cus- 
toms Duty may not be assessed or 
received will have to be omitted and 
this should be understood as days 
during which the Import Trade Con- 
trol formalities could not be com- 
pleted. This contention cannot be ac- 
cepted as these Rules are intended 
only to omit Sundays. other holidays 
and days on which the assessment of 
Customs Duty cannot be taken up 
and would not include the entire 
period during which the Import 
Trade Control formalities have not 
been completed. 


16. The High Court was therefore 
in error in holding that the impor- 
ter of the goods cannot be held res- 
ponsible for any delay not attribu- 
table to his own default and that 
demurrage under S. 43A could never 
be imposed as long as the goods 
were detained for the purpose of th’ 
operation of the Import Trade Con- 
trol Regulations, In the result the 
appeal is allowed but due to the 
concession made by the learn- 
ed counsel for the Port Trust there 
will be no order directing the re- 
fund of the money that had already 
been deposited by the Port Trust and 


withdrawn by the respondent. The 
appellant also does not press his 
counter claim. There will be no 


order as to costs in this appeal. 
Appeal allowed. 
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Kerala General Sales Tax Act (15 
g 1963), S. 17 (3) — Applicability of 

. 17 (3) — Condition precedent — 
Ben judgment assessment — Princi- 
ples of natural justice, if attracted 
~~ Refusal of S.T.O. to summon 
wh.olesale dealers for cross-examina- 
tion — Assessment orders, if vitiated 
((i) Kerala General Sales Tax Rules 
(1263), R. 15; Gi) Constitution of 
India, Art, 226). 


Per P. N. Bhagwati 
Sarkaria, JJ.:— 


Tax authorities entrusted with the 
pewer to make assessment of tax dis- 
charge quasi-judicial functions and 
they are bound to observe principles 
of natural justice in reaching their 
conclusions, A taxing officer is not 


and R. S. 


fettered by technical rules of evi- 
dence and pleadings, and he is 
entitled to act on material which 


may not be accepted as evidence in 
a court of law, but that does not 
absolve him from the obligation to 
comply with the principles of natural 
justice. It must, however, be remem- 
bered that the rules of natural jus- 
tice are not constant: they are not 
absolute and rigid rules having uni- 
versal application, AIR 1969 SC 198, 
Foll (Para 2) 


One of the rules which constitutes 
a part of the principles of natural 
justice is the rule of audi alteram 
partem which requires that no man 
should be condemned unheard. It is 
indeed a requirement of the duty to 
act fairly which lies on all quasi 
judicial authorities and this duty has 
been extended also to the authorities 
holding administrative enquiries in- 
volving civil consequences or affect- 
ing rights of parties. (Para 3) 


S. 17(3) of Kerala General Sales 
Tax Act empowers the Sales Tax 
Officer to make a best judgment as- 
sessment only where one of two con- | 
ditions is satisfied: either no return 
is submitted by the assessee or the 
return submitted by him appears to 
the Sales Tax Officer to be incorrect 
or incomplete. It is only on the 
existence of one of these two condi- 
tions that the Sales Tax Officer gets 
the jurisdiction to make a best judg- 
ment assessment. The fulfilment of 
one of these two pre-requisites is, 
therefore, a condition precedent to 
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the assumption of jurisdiction by the 
Sales Tax Officer to make assess- 
ment to the best of his judgment. 
The requirement of the first part of 
the proviso that the assessee should 
be given a “reasonable opportunity 
of being heard” before making best 
judgment assessment merely embo- 
dies the audi alteram partem rule 
and what is the content of this op- 
portunity would depend to a great 
extent on the facts and circumstan- 
ces of each case. (Para 4) 

The second part of the proviso 
lays down that where a return hes 
been submitted, the assessee should 
be given a reasonable cpportunity to 
prove the correctness or completeness 
of such return. The opportunity to 
prove the correctness or complete- 
ness of the return would necessarily 
carry with it the right to examine 
witnesses and that would include 
equally the right to cross-examine 
witnesses examined by the Sales 
Tax Officer. (Para 5) 

In the assessments of the assessee 
to sales tax for three assessment 
years, the returns filed by him on 
the basis of his books of account ap- 
peared to the Sales Tax Officer to 
be incorrect and incomplete since 
certain sales appearing in the books 
of account of certain wholesale dea- 
ler as having been effected by the 
assessee in his favour were not ac- 
counted for in the books of account 
maintained by the assessee. The as- 


sessee applied to the Sales Tax Of- 
ficer for affording him an opportu- 
nity to cross-examine the wholesale 


dealer in regard to the correctness of 
his accounts, but this opportunity was 
denied to him and the Sales Tax Of- 
ficer proceeded to make a best judg- 
ment assessment under S, 17 (3). 
Held that the act of the Sales Tax 
Officer in refusing to summon the 
wholesale dealer for cross-exarnina- 
tion by the assessee clearly consti- 
tuted infraction of the right confer- 
red on the assessee by the second 
part of the proviso and that vitiated 
the orders of assessment made 
against the assessee, (1970) 26 STC 22 


(Ori) and (1963) 14 STC 489 (Ker), 
Approved. 1972 Tax LR 1659 (Ker), 
Affirmed, (Para 5) 


Per S. M, Fazal Ali J. (concurring): 
The requirement of the second part 


ALR. 


of the proviso to S, 17 (3) is reiterat- 

ed in R, 15 framed under the Act. 
Scope of R. 15, explained. 

(Paas 13, 17) 

Cases Referred: Chronological Paras 

AIR 1970 SC 150: (1970) 1 SCR 457 

3 


(1970) 26 STC 22 (Orissa) 6, 15 
AIR 1969 SC 198: (1969) 1 SCR 317 
2 


(1969) 23 STC 11 (Guj) 14 
(1963) 14 STC 489: (1963) 1 Ker LR 

249 6, 14, 15 
(1962) 45 ITR 206 (SC) i3 


AIR 1957 SC 810: 8 STC 770 10, 12 
AIR 1955 SC 65: (1955) 1 SCR 941 
2, 11, 12 
(1949) 1 All ER 109: 93 SJ 132 2 
AIR 1944 Lah 353 (2):12 ITR 393 12 
AIR 1937 PC 133:64 Ind App 102 10 
Mr, S. V Gupte, Sr. Advocate (in 
C. A. No, 572 of 1972), (M/s. K. M. 
K. Nair and A, C, Pudissery, Advo- 
cates with him), for Apnellant in all 
the Appeals; Mr. T, A. Ramachan- 
dran, Amicus Curiae for Respondents 
in all the Appeals. 


Judgments of the 
livered by 


PF. N. BHAGWATI J. (for himself 
and on behalf of R. S. Sarkaria J.):— 
The facts giving rise to these appeals 
are set out in the judgment about to 
be delivered by our learned brother 
S. Murtaza Fazal Ali J. and we do not 
think it necessary to reiterate them. 
So far as Civil Appeals 572-574 of 
1972 are concerned, it would be suf- 
ficient to state briefly the following 
facts as these are the only facts 
necessary for appreciating the ques- 
tion of law which arises for determi- 
nation in these appeals. In the as- 
sessments of the assessee to sales tax 
for three assessment years, the re- 
turns filed by him on the basis of 
his books of account appeared to the 
Sales Tax Officer to ke incorrect and 
incomplete since certain sales appear- 
ing in the books of account of one 
Haji P. K. Usmankutty as having 
been effected by the assessee in his 
favour were not accounted for in the 
books of account maintained by the 
assessee, The assessee applied to the 
Sales Tax Officer for affording him 
an opportunity to cross-examine Haji 
Usmankutty in regard to the correct- 
ness of his accounts, but this oppor- 


Court were de- 
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tunity was denied to him and the 
Sales Tax Officer proceeded to make 
a best judgment assessment under 
S.17, sub-s. (3) of the Kerala Gene- 
ral Sales Tax, 1963. The .assessee ap- 
pealed but without success and this 
was followed by a revision applica- 
tion to the High Court, The High 
Court took the view that the asses- 
see was entitled to an opportunity to 
cross-examine Haji Usmankutty be- 
fore any finding could be arrived at 
by the Sales Tax Officer that the re- 
turns filed by the assessee were in- 
correct and incomplete so as to war- 


rant the making of the best judg- 
ment assessment and since no such 
opportunity had been given to the 


assessee, the High Court quashed the 
order of the Sales Tax 
and remanded the case to the Sales 
Tax Officer for making fresh assess- 
ments according to law after giving 
an opportunity to the assessee to 
cross-examine Haji Usmankutty. The 
facts in Civil Appeal No, 575 of 1972 
are almost identical, save that in- 
stead of Haji Usmankutty, certain 


wholesale dealers were sought to be 


cross-examined in that case and the 
opportunity to cross-examine them 
was denied by the Sales Tax autho- 
rities, Since the High Court quashed 
the orders of assessments in both 
cases, the State preferred an appeal 
by special leave in each case chal- 
lenging the correctness of the view 
taken by the High Court. 


2. Now, the law is well settled 
that tax authorities entrusted with 
the power to make assessment of tax 
discharge quasi-judicial functions and 
they -are bound to observe principles 
of natural justice in reaching their 
conclusions, It is true, as pointed 
out by this Court in Dhakeswari Cot- 
ton Mills Ltd. v, Commr, of I.T, 
West Bengal, (1955) 1 SCR 941: (AIR 
1955 SC 65) that a taxing officer “is 
not fettered by technical rules of evi- 
dence and pleadings, and that he is 
entitled to act on material which 
may not be accepted as evidence in 
a court of law”, but that does not 
absolve him from the obligation to 
comply with the fundamental rules 
of justice which have come to he 
known in the jurisprudence of admin- 
istrative law as principles of natural 
justice, It is, however, necessary to 


authorities | 


remember that the rules of natural 
justice are not constant: they are 
not absolute and rigid rules having 
universal application. It was pointed 


out by this Court in Suresh’ Koshy 


George v, The University of Kerala 
(1969) 1 SCR 317: (ATR 1969 SC 198) 
that “the rules of natural justice are 
not embodied rules” and in the same 
case this Court approved the follow- 
ing observations from the judgment 
of Tuker, L. J. in Russell v, Duke of 
Norfolk, (1949) 1 All ER 109: 
“There are, in my view, no words 
which are of universal application to 


every kind of inquiry and every 
kind of domestic tribunal, The re- 
quirements of natural justice must 


depend on the circumstances of the 
case, the nature of the inquiry, the 
rules under which the tribunal is 
acting, the subject-matter that is be- 
ing dealt with, and so forth, Accord- 
ingly, I do not derive much assistance 
from the definitions of natural jus- 
tice which have been from time to 
time used, but, whatever standard is 
adopted, one essential is that the per- 
son concerned should have a reason- 
able opportunity of presenting his 
case.” 


3. One of the rules which consti- 
tutes a part of the principles of natu- 
ral justice is the rule of audi alteram! 
partem which requires that no man 
should be condemned unheard. It is 
indeed a requirement of the duty to 
act fairly which Hes on all guasi judi- 
cial authorities and this duty has 
been extended also to the authorities 
holding administrative enquiries jn- 
volving civil consequences or affect- 
ing rights of parties because, as 
pointed out by this Court in A. K. 
Kraipak v, Union of India, (1970) 1 
SCR 457: (AIR 1970 SC 150) “the 
aim of the rules of natural justice 
is to secure justice or to put itnega- 
tively to prevent miscarriage of jus- 
tice” and justice, in a society which 
has accepted socialism as its article 
of faith in the Constitution, is dis- 
pensed not only by judicial or quasi 
judicial authorities but also by autho- 
rities discharging administrative fune- 
tions, This rule which requires an 
opportunity to be heard to be given 
to a person likely to be affected by 
a decision is also, like the genus of 
which it is a species, not an inflexi- 
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ble rule having a fixed 
It has a variable content depending 
on the nature of the inquiry, the 
framework of the law under which 
it is held, the constitution of the 
authority holding the inquiry, the 
nature and character of the rights 
affected and the consequences flowing 
from the decision. It is, therefore, 
not possible to say that in every case 
the rule of audi alteram partem re- 
quires that a particular specified pro- 
cedure to be followed, It may be 
that in a given case the rule of audi 


connotation. 





alteram partem may import a re- 
quirement that witnesses whose 
statements are sought to be relied 
apon by the authority holding the 


inquiry should be permitted to be 
cross-examined by the party affected 
while in some other case it may not. 
The procedure required to be adopt- 
ed for giving an opportunity to a 
person to be heard must necessarily 
depend on facts and circumstances of 
‘each case. 


4 Now, in the present case, we 
are not concerned with a situation 
where the rule of audi alteram par- 
tem has to be read into the statutory 


provision empowering the taxing 
authorities to assess the tax, S. 17, 
sub-s. (3), under which the assess- 


ment to sales tax has been made on 
the assessee provides as follows: 


“If no return is submitted by the 
dealer under sub-s, (1) within the 
prescribed period, or if the return 
submitted by him appears to the as- 
sessing authority to be incorrect or 
incomplete, the assessing authority 
shall, after making such enquiry as it 
may consider necessary and after 
taking into account all relevant 
materials gathered by it, assess the 
dealer to the best of its judgment: 


Provided that before taking action 
under this sub-section the dealer shall 
be given a reasonable opportunity of 
being heard and, where a return has 
been submitted, to prove the correct- 


mess or completeness of such re- 
turn.” 
It is clear on a plain natural con- 


struction of the language of this pro- 
vision that it empowers the Sales 
Tax Officer to make a best judg- 
ment assessment only where one of 
two conditions is satisfied: either no 
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return is submitted by the assessee 
or the return submitted by him ap- 
pears to the Sales Tax Officer to be 
incorrect or incomplete. It is only 
on the existence of one of these two 
conditions that the Sales Tax Officer 
gets the jurisdiction to make a best 
judgment assessment. The fulfilment 
of one of these two prerequisites is, 
therefore, a condition precedent to 
the assumption of jurisdiction by the 
Sales Tax Officer to make assess- 
ment to the best of his judgment. 
Now. where no return has been sub- 
mitted by the assessee, one of the 
two conditions necessary for the ap- 
plicability of S 17. sub-s. (3) being 
satisfied, the Sales Tax Officer can, 
after making such inquiry as he may 
consider necessary and after taking 
into account all relevant materials 
gathered by him, proceed to make 
the best judgment assessment and in 
such a case, he would be bound 
under the proviso to give a reason- 
able opportunity of being heard to 
the assessee. But in the other case, 
where a return has been submitted 
by the assessee. the Sales Tax Offi- 
cer would first have to satisfy him- 
self that the return is incorrect or 
incomplete before he can proceed to 
make the best judgment assessment. 
The decision making process in such 
a case would really be in two stages. 
though the inquiry may be continuous 
and uninterrupted: the first stage 
would be the reaching of satisfaction 
by the Sales Tax Officer that the re- 
turn is incorrect or incomplete and 
the second stage would be the mak- 
ing of the best judgment assessment. 
The first part of the proviso which 
requires that before taking action 
under sub-s. (3) of S. 17, the assessee 
should be given a reasonable oppor- 
tunity of being heard would obvious- 
ly applv not only at the second 
stage but also at the first stage of the 
inquiry. because the best judgment 
assessment, which is the action under 
S. 17, sub-s, (3), follows upon the in- 
quiry and the “reasonable opportu- 
nity of being heard” must extend to 
the whole of the inquiry, including 
both stages. The requirement of the 
first part of the proviso that the as- 
sessee should be given a “reasonable 
opportunity of being heard” before 


making best judgment assessment 
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merely embodies the audi alteram 
partem rule and what is the content 
of this opportunity would depend, as 
pointed out above, to a great extent 
on the facts and circumstances of 
each case. The question debated be- 
fore us was whether this opportunity 
of being heard granted under the 
first part of the proviso included an 
opportunity to cross-examine’ Haji 
Usmankutty and other wholesale 
dealers on the basis of whose books 
of accounts the Sales Tax Officer 
disbelieved the account of the asses- 
see and came to the finding that the 
return submitted by the assessee 
were incorrect and incomplete, But it 
is not necessary for the purpose of 
the present appeals to decide this 
question since we find that in any 
event the assessee was entitled to 
this opportunity under the second 
part of the proviso. . 


5. The second part of the proviso 
lays down that where a return has 
been submitted, the assessee should 
be given a reasonable opportunity to 
prove the correctness or completeness 
of such return, This requirement 
obviously applies at the first stage of 
the enquiry before the Sales Tax Of- 
ficer comes to the conclusion that 
the return submitted by the assessee 
is incorrect or incomplete so as to 
warrant the making of a best judg- 
ment assessment. The question is 
what is the content of this provision 
which imposes an obligation on the 
Sales Tax Officer to give and con- 
fers a corresponding right on the as- 
sessee to be afforded, a reasonable 
opportunity “to prove the correctness 
or completeness of such return.” Now, 
obviously “to prove” means to esta- 
blish the correctness or completeness 
of the return by any mode permissi- 
ble under law. The usual mode re- 
cognised by law for proving fact is 
by production of evidence and evi- 
dence includes oral evidence of wit- 
nesses, The opportunity to prove 
the correctness or completeness of 
the return would, therefore, neces- 
sarily carry with it the right to exa- 
mine witnesses and that would in- 
clude equally the right to cross-exa- 
mine witnesses examined by the Sales 
Tax Officer, Here, in the present 
case. the return filed by the assessee 
appeared to the Sales Tax Officer to 
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be incorrect or ineomplete because 
certain sales appearing in the books 
of Hazi Usmankutty and other 
wholesale dealers were not shown in 
the- books of account of the assessee.. 
The Sales Tax Officer relied on the 
evidence furnished by the entries in 
the books of account of Hazi Usman- 
kutty and other wholesale dealers for 
the purpose of coming to the conclu- 
sion that the return filed by the 
assessee was incorrect or incomplete. 
Placed in these circumstances, the as- 
sessee could prove the correctness 
and completeness of his return only 
by showing that the entries im the 
books of account of Hazi Usmankutty 
and other wholesale dealers were 
false, bogus or manipulated and that. 
the return submitted by the assessee 
should not be disbelieved on the 
basis of such entries, and this obvi- 
ously, the assessee could not do, un- 
less he was given an opportunity of 
cross-examining Hazi Usmankutty 
and other wholesale dealers with re- 
ference to their aceounts. Since the 
evidentiary material procured from 
or produced by Hazi Usmankutty and 
other wholesale dealers was sought 
to be relied upon for showing that. 
the return submitted by the assessee 
was incorrect and incomplete, the as- 
sessee was entitled to an opportunity 
to have Hazi Usmankutty and other 
wholesale dealers summoned as wit- 
nesses for cross-examination, It can 
hardly be disputed that cross-exami- 
nation is one of the most efficacious 
methods of establishing truth and 
exposing falsehood. Here, it was not 
disputed on behalf of the Revenue 
that the assessee in both cases appli- 
ed to the Sales Tax Officer for 
summoning Hazi Usmankutty and. 
other wholesale dealers for cross-exa- 
mination, but his application was 
turned down by the Sales Tax Offi- 
cer, This act of the Sales Tax Offi- 
cer in refusing fo summon Hazi 
Usmankutty and other wholesale 
dealers for cross-examination by the 
assessee clearly constituted infraction. 
of the right conferred on the assessee 
by the second part of the ‘ proviso 
and that vitiated the orders of as- 
sessment made against the assessee. 


6. We do not wish to refer to the 
decisions of various High Courts on 
this point since our learned brother 
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has discussed them in his judgment. 
We are of the opinion that the view 
taken by the Orissa High Court in 


Muralimohan Prabhudayal v. State 
of Orissa, (1970) 26 STC 22 (Orissa) 
and the Kerala High Court in M. 


Appukutty v., State of Kerala, (1963) 
14 STC 489 (Ker) and the present 
cases represents the correct law on 
the subject. We accordingly dismiss 
the appeals with no order as to costs. 


S.M.F, ALI, Ju-- 7% These ap- 
peals by special leave involve an in- 
teresting question of law as ‘to the 
interpretation of S. 17 (3) of the Kerala 
General Sales Tax Act, 1963 — 
hereinafter referred to as ‘the Act’ — 
and the proviso thereof read with 
R. 15 framed under the Act, The as- 
sessment years in question are 1965- 
66, 1966-67 and 1967-68 in the case 
of the respondent K. T. Shaduli in 
Civil Appeals Nos, 572-574 of 1972 
and 1967-68 in the case of Nallakandy 
Yusuff in Civil Appeal No, 575 of 
1972. But both the cases involve an 
identical question of law. In this view 
of the matter, we propose to deal 
with all these appeals by one com- 
mon judgment. 


8. The assessee in Civil Appeals 
Nos. 572-574 of 1972 filed his sales- 
tax returns before the Sales Tax 
Officer who on an examination 
of the accounts found that the 
returns submitted by the asses- 
see were both incorrect and 
incomplete inasmuch as certain en- 
tries in the books of account of Haii 
P. K. Usmankutty revealed certain 
transactions which were not account- 
ed for in the assessee’s books of ac- 
count, The Sales Tax Officer, after 
hearing the assessee, made an assess- 
ment to the best of his judgment 
under S, 17 (3) of the Act read with 
Rule 15 made under the Act. The 
Sales Tax Officer thus rejected the 
accounts of the assessee as they did 
not reflect the goods said to have 
been purchased by Haji P. K. Usman- 
kutty, The assessee sought an oppor- 
tunity to cross-examine Haji Usman- 
kutty with respect to the correctness 
of his accounts which were relied 
upon by the Sales Tax Officer. but 
this opportunity was refused to him 
by the Sales Tax Officer as also the 
other appellate authorities. Similar- 


-Tax Officer on 
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ly in the case of the respondent Nal- 
lakandy Yusuff, in Civil Appeal No. 
575 of 1972, the return filed by the 
assessee was rejected by the Sales 
the ground that 
certain transactions shown in the ac- 
counts of some wholesale dealers 
were not reflected in his books of 
account and the opportunity asked 
for by the assessee for cross-examin- 
ing the said wholesale dealers was 
refused to him, The order of the 
Sales Tax Officer was confirmed by 
the Appellate Authorities under the 
Act. Both the assessees then filed a 


revision application before the High 
Court which allowed the application 
of the assessees, quashed the orders 


of the Sales Tax Authorities and re- 
manded the cases to the Sales Tax 
Officer for giving an opportunity to 
the respondents for cross-examining 
the wholesale dealer concerned and 
then making assessments in accord- 
ance with the law. The State having 
obtained special leave from this 
Court — hence these appeals before 
us. 


9. The short question that fell for 
determination before the High Court 
was, whether under the provisions of 
the Act the opportunity of being 
heard which was to be given to the 
assessees, would include within its 
sweep the right of cross-examination 
of a third party whose accounts 
were the basis of the best judgment 
assessments made by the Sales Tax 
Officer and the examination of which 
later on showed that the returns fil- 
ed by the assessees were incorrect 
and incomplete. The High Court, on 
a consideration of S., 17 (3) and the 
Rules made under the Act came to 
the conclusion that the assessees 
were entitled to a fair hearing and 
the opportunity of being heard could 
not be said to be complete unless in 
the circumstances of these cases the 
assessees were allowed to cross-exa- 
mine Haji P. K. Usmankutty and 
other wholesale dealers on whose ac- 
counts reliance was placed by the 
Sales Tax authorities, 


10. A provision of law authorising 
the Taxing Authorities to make a best 
judgment assessment in default of 
the assessee complying with the legal 
requirements is not a new one, but 
existed in S, 23 (4) of the I-T, Act, 
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1922 as amended by the Indian 
L-T, (Amendment) Act, 1939, the re- 
levant part of which runs thus: 

“If any person fails to make the 
return required by any notice given 
under sub-s. (2) of S, 22 and has not 
made a return or a revised return 
under sub-s, (3) of the same section 
or fails to comply with all the terms 
of a notice ‘issued under sub-s. (4) of 
the same section or, having made: a 
return, fails to comply with all the 
terms of a notice issued under sub- 
s. (2) of this section, the I.-T. O. 
shall make the assessment to the best 
of his judgment and determine the 
sum payable by the assessee on the 
basis of such assessment and, in the 
case of a firm, may refuse to regis- 
ter it or may cancel its registration if 
.it is already registered: 

Provided x x x x” 
Describing the nature and character 
of best judgment assessment, Lord 
Russell of Killowen in delivering the 
judgment of the Privy Council in 
L-T, Commr, v.  Badridas Ramrai 
Shop, Akola, 64 Ind App 102 at 
pp. 114, 115: (AIR 1937 PC 133 at 
p. 138) observed as follows: 


“The Officer is to make an assess- 
ment to the best of his judgment 
against a person who is in default as 


regards supplying information. He 
must not act dishonestly, or vindic- 
tively or capriciously, because he 


must exercise judgment in the mat- 
ter..He must make what he honest- 
ly believes to be a fair estimate of 
the proper figure of assessment and 
‘for this purpose he must, their Lord- 
ships think; be able to take into con- 
sideration local knowledge of previ- 
ous returns by and assessments of 
the assessee, and all other matters 
which he thinks will assist him in ar- 
riving at a fair and proper estimate; 
and though there must necessarily 
be guess-work in the matter, it must 
be honest guess-work.” 

These observations were quoted with 
approval by this Court in Raghubar 
Mandal Harihar Mandal v. State of 
Bihar, 8 STC 770: (AIR 1957 SC 810). 


11. Mr, Gupte learned counsel for 
the appellant submitted that the main 
object of the best judgment assess- 
ment was to penalise the assessee for 
either not: filing a return or for filing 
a return which was defective and if 
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at this stage he is given a full-fledg- 
ed hearing including the right to 
summon and cross-examine witnesses, 
then this would amount to condoning 
the default committed by the asses- 
see. It was also argued that as the 
I.-T. authorities are not bound by the 
technical rules of evidence, the as- 
sessee cannot claim cross-examination 
of witnesses as a matter of right, In 


support: of his submission he relied 
upon a decision of this Court in 
Dhakeswari Cotton Mills Ltd, - v. 


Commr., of L-T., West Bengal, (1955) 
1 SCR 941: (AIR 1955 SC 65) where 
agreeing with a similar argument 
put forward by the  Solicitor-Gene- 
ral in that case this Court observed 
thus: 


“As regards the second contention, 
we are in entire agreement with the 
learned Solicitor-General when he 
says that the I-T.O. is not fettered 
by technical rules of evidence and 
pleadings, and that he is entitled to 


act on material which may not be 
accepted as evidence in a Court of 
law, but there the agreement ends, 


because it is equally clear that in 
making the assessment under sub-s. 
(3) of 5. 23 of the Act, the I.-T. O. is 
not entitled to make a pure guess and 
make an assessment without refer- 
ence to any evidence or any material 
at all. There must be something 
more than bare suspicion to support 
the assessment under S. 23 (3).” 

There can be no doubt that the 
principle that as the tax proceedings 
are of quasi-judicial nature, the 
Sales Tax authorities are not strictly 
bound by the rules of evidence 
which means that what the authori- 
ties have to consider is merely the 
probative value of the materials pro- 
duced before them, This is quite dif- 
ferent from saying that even the 
rules of natural justice do not apply 
to such proceeding soas to deny the 
right of cross-examination to the as- 
sessee where the circumstances clear- 
ly justify such a course and form 
one of the integral parts of the 
materials on the basis of which the 
order by the Taxing Authorities can 
be passed. The admissibility of a 
document or a material in evidence is 
quite different from the value which 
the authority would attach to such 
material, The Privy Council has 
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held that the Taxing Authorities can 
even base their conclusion on their 
private opinion or assessment provid- 
ed the same is fully disclosed to the 
assessee and he is given an opportu- 
nity to rebut the same. In these cir- 
cumstances, therefore, we do not 
agree with Mr, Gupte that merely 
because the technical rules of evi- 
dence do not strictly apply, the 
right of cross-examination cannot be 
demanded by the assessee in a pro- 
per case governed by a particular 
statute. 


12. This Court further fully ap- 
proved of the four propositions laid 
down by the Lahore High Court in 
Gurmukh Singh v, Commr, of I-T., 
Punjab, 12 ITR 393:(AIR 1944 Lah 
353 (2)), This Court was of the opin- 
ion that the Taxing Authorities had 
violated certain fundamental rules of 
natural justice in that they did not 
disclose to the assessee the informa- 
tion supplied to it by the departmen- 


. tal representatives, This case was 
relied upon by this Court in later 
decision in Raghubar Mandal Hari- 


har Mandal’s case (AIR 1957 SC 810) 
(supra) where it reiterated the deci- 
sion of this Court in Dhakeswari Cot- 
ton Mills Ltd.’s case (AIR 1955 SC 
65) (supra), and while further endors- 
ing the decision of the Lahore High 
Court in Gurmukh Singh’s case (AIR 
1944 Lah 353) pointed out the rules 
laid down by the Lahore High Court 
for proceeding under sub-s. (3) of 
S. 23 of the Income-tax Act and ob- 
served as follows: 


“The rules laid down in that deci- 
sion were these: (1) While proceed- 
ing under sub-s. (3) of S. 23 of the 
L.-T, Act, the I.-T, O. is not bound to 
rely on such evidence produced by 
the assessee as he considers to be 
false; (2) if he proposes to make an 
estimate in disregard of the evidence, 
oral or documentary, led by the as- 
sessee, he should in fairness disclose 
to the assessee the material on 
which he is going to found that esti- 
mate; (3) he is not however debarred 
from relying on private sources of 
information, which sources he may 
not disclose to the assessee at al; 
and (4) in ease he proposes to use 
against the assessee the result of any 
private inquiries made by him, he 
must communicate to the assessee the 
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substance of the information so pro- 
posed to be utilised to such an ex- 
tent as to put the assessee in posses- 


sion of full particulars of the case 
he is expected to meet and should 
further give him ample opportunity 
to meet it, if possible.” 

It will thus be noticed that this 


Court clearly laid down that while 


the L-T. O. was not debarred from 
relying on any material against the 
assessee, justice and fair-play de- 


manded that the sources of informa- 
tion relied upon by the I.-T.O. must 
be disclosed to the assessee so that 
he is in a position to rebut the same 
and an opportunity should be given 
to the assessee to meet the effect of 
the aforesaid information, 


13. We, however, find that so far. 
as the present appeals are concerned, 
they are governed by the provisions 
of the Kerala General Sales Tax Act 
the provisions of which are not quite 
identical with the provisions of the 
I-T. Act and the Kerala Act appears 
to have fully incorporated all the 
essential principles of natural justice 
in S. 17 (3) of the Act. In these cir- 
cumstances, therefore, the answer to 
the question posed in these appeals 
would have to turn upon the scope, 
interpretation and content of S. 17 
(3) of the Act, the proviso thereto 
and R. 15 framed under the Act. Itis 
true that the words “opportunity of 
being heard” are of very wide am- 
plitude but in the context the sales- 
tax proceedings which are quasi- 
judicial proceedings all that the 
Court has to see is whether the as- 
sessee has been given a fair hearing. 
Whether the hearing would extend to 
the right of demanding cross-exami- 
nation of witnesses or not would 
naturally depend upon the nature of 
the materials relied upon by the 
sales-tax authorities, the manner in 
which the assessee can rebut those 
materials and the facts and circum- 
stances of each case. It is difficult to 
lay down any hard and fast rule of 


universal application. We would,’ 
therefore, first try to interpret the 
ambit of S. 17 (3) and the proviso 


-thereof in order to find out whether 
a right of cross-examination of wit- 
nesses whose accounts formed the 
basis of best judgment assessment is 
conferred on the assessee either ex- 
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pressly or by necessary intendment. 
S. 17 (3) of the Act runs thus: 


“If no return is submitted by the 
dealer under sub-s, (1) within the 
prescribed period, or if the return 
submitted by him appears to the as- 
sessing authority to be incorrect or 
incomplete, the assessing. authority 
shall, after making such enquiry as 
it may consider necessary and after 
taking into account all relevant 
materials gathered by it, assess the 
dealer to the best of its judgment: 

“Provided that before taking action 
under this sub-section the dealer 
shall be given a reasonable opportu- 
nity of being heard and, where a re- 
turn has been submitted, : to prove 
the correctness or completeness of 
such return.” 

An analysis of this provision would 
show that this sub-section contem- 
plates two contingencies— (1) where 
the assessee does not file his return 
at all; and (2) where the assessee 
files his return which, however, is 
found to .be incorrect or incomplete 
by the assessing authority, The sub- 
section further enjoins on the assess- 
ing authority a duty to consider the 
necessary materials and make an en- 
quiry before coming to its conclusion. 
The proviso expressly requires the 
assessing authority to give to the as- 
sessee a reasonable opportunity of 
being heard even if the assessee had 
committed default in not filing the 
return. Since the statute itself con- 
templates that the assessee should be 
given a reasonable opportunity of be- 
ing heard, we are not in a position 
to agree with the contention of the 
learned counsel for the appellant that 
if such an opportunity is given, itwill 
amount to condonation of default of 
the assessee. The tax proceedings are 
no doubt quasi-judicial proceedings 
and the sales-tax authorities are not 
bound strictly by the rules of evi- 
dence, nevertheless the authorities 
must base their order on materials 
which are known to the assessee and 
after he is given a chance to rebut 
the same, This principle of natural 
justice which has been reiterated by 
this Court in the decisions cited 
above has been clearly incorporated 
in S. 17 (3) of the Act as mentioned 
above, The statute does not stop 
here, but the second part of the pro- 
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viso confers express benefit on the 
assessee for giving him an opportu- 
nity not only of being heard but also 
of proving the correctness or com- 
pleteness of such return, in view of 
this provision it can hardly be argu- 
ed with any show of force that if 
the assessee desires the wholesale 
dealers whose accounts are used 
against him to be cross-examined in 
order to prove that his return is not 
incorrect or incomplete he should 
not be conceded this opportunity. 
Apart from anything else, the second 
part of the proviso itself confers this 
specific right on the assessee. It is 
difficult to conceive as to how the as- 
sessees would be able to disprove 
the correctness of the accounts of 
Haji P. K, Usmankutty or the other 
wholesale dealers, unless he is given 
a chance to cross-examine them with 
respect to the credibility of the ac- 
counts maintained by them. It is 
quite possible that the wholesale 
dealers may have mentioned certain 
transactions in their books of ac- 
count either to embarrass the asses- 
see or due to animus or business ri- 


valry or such other reasons which 
can only be established when the 
persons who are responsible for 


keeping the account are brought be- 
fore the authorities and allowed to 
be cross-examined by the assessees. 
This does not mean that the assess- 
ing authority is bound to examine 
the wholesale dealers as witnesses in 
presence of the assessees: it is suffici- 
ent if such wholesale dealers are merely 
tendered by the sales-tax authorities 
for cross-examination by the asses- 
sees for whatever worth it is, In 
view of the express provision of the 
second part of the proviso, we are 
fully satisfied that the respondents 
had the undoubted right to cross- 
examine the wholesale dealers on the 
basis of whose accounts the returns 
of the assessees were held to be in- 
correct and incomplete, We are for- 
tified in our view by a decision of 
this Court in C. Vasantilal and Co. 


v. Commr., of I-T, Bombay City, 
(1962) 45 ITR 206 at p. 209 (SC) 
where this Court observed as fol- 


lows: 


“The L-T.O: is not bound by any 
technical rules of the law of evi- 
dence, It is open to him to collect 


i 
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materials to facilitate assessment 
even by private enquiry. But if he 
desires to use the material so collect- 
ed, the assessee must be informed 
of the material and must be given 
an adequate opportunity of explain- 
ing it.” 

It will be noticed that if the sales- 
tax authorities refused the prayer of 
the assessees to cross-examine the 
wholesale dealers, then such a refu- 
sal would not amount to an adequate 
opportunity of explaining the mate- 
dn collected by the assessing autho- 
rity. 


14. Mr, Gupte learned counsel for 
the appellant relied on a decision of 
the Gujarat High Court in Jayanti- 
lal Thakordas v. State of Gujarat, 
(1969) 23 STC 11 (Guj), In the first 
place the Gujarat High Court in that 
case was concerned with the Bombay 
Sales Tax Act which did not contain 
any express provision like the one 
which is to be found in the second 
part of the proviso to S, 17 (3) of 
the Kerala General Sales Tax Act 
and, therefore, any decision given by 
the Gujarat High Court would have 
no application to the facts of the 
present appeals. In Jayantilal Thakor- 
das’s case (supra) the Court was 
merely called upon to interpret the 
import of the words “reasonable op- 
portunity of being heard” and the 
Judges held that as ample opportu- 
nity was given to the assessee con- 
cerned to show cause why the sales 
said to have been suppressed by him 


should not be included in his turn- 
over, the rules of natural justice 
were duly complied with, The Court 


further pointed out that the sales- 
tax authorities were not strictly 
bound by the rules of evidence nor 


did the Act require the assessing 
authorities to do more than what 
they had done in that case. The 


Gujarat High Court seems to have 
dissented from the view taken by a 
single Judge of the Kerala High 
Court in M, Appukutty v. State of 
Kerala, (1963) 14 STC 489 (Ker). 
Finally, it does not appear from the 
facts mentioned in the judgment of 
the Gujarat High Court that the as- 
sessee had at any time made a speci- 
‘fie prayer for cross-examining the 
representatives of the firm of M/s. A. 
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Alibhai & Co, In these circumstan- 
ces, therefore, Jayantilal Thakordas’s 
case (supra) does not appear to be of 
any assistance to the appellant. We 
might, however, state that we are 
not prepared to go to the extent to 
which the Gujarat High Court has 
gone even in interpreting the con- 
tent and ambit of an opportunity 
given to the assessee of being heard 
so as to completely exclude the right 
of cross-examination, We have al- 
ready held that whether the reason- 
able opportunity would extend to 
such a right would depend upon the 
facts and circumstances of each case. 


15. We feel that the correct law 
on the subject has been laid down 
by a Division Bench of the Orissa 
High Court in Muralimohan Prabhu- 
dayal v. State of Orissa, (1970) 26 
STC 22 (Orissa) where the } 
Court, while adumbrating the 
proposition, namely, as to how the 
assessee was to rebut the material 
used by the Department against him, 
observed as follows: 

“It is the amplitude and ambit of 
this fourth proposition which needs 
examination. There cannot be any 
controversy that the assessee can 
adduce independent evidence of his 
own to disprove the particulars pro- 
posed to be used against him ......... 
A third party’s accounts are proposed 
to be used against the assessee and if 
such accounts are relied on, the as- 
sessee’s accounts are to be discarded 
AREEN n... If the assessee gets an 
opportunity by cross-examination, 
he can establish that the accounts of 
the third party are wrong and mani- 
pulated to suit the interest of the 


third party, or that they ` were 
intended to be adversely used 
against the assessee with whom 


the third party had inimical relation- ` 
ship, It is difficult to accept the con- 
tention in such a case, that the ample 
and reasonable opportunity to be 
given to the assessee would not in- 
clude within its sweep the right of 
cross-examination.” 

The High Court in the present 
appeals has relied on its ear- 
lier decision in Appukutty v. State 
of Kerala, (1963) 14 STC 489 (Ker) 
(supra) where a single Judge of the 
Kerala High Court pointed out that 
the fact that a third party maintain- 
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ing some secret accounts had made 
certain entries in his accounts. which 
may connect the assessee will not 
give jurisdiction to the assessing 
authority to use that information un- 
less the assessee has been given an 
opportunity to cross-examine him ef- 
fectively, As no such opportunity was 
given, the Court held that the pro- 
ceedings stood vitiated, In our opin- 
ion, the decision of the Kerala High 
Court was substantially correct and 
in consonance with the language of 
S. 17 (3) and the proviso thereto, 


16. Other cases have also been 
cited before us which, however, are 
based on the peculiar language of 
the statutes which the Courts ` were 
construing and which are different 
from the language used in the Act, 


17. Finally, apart from the provi- 
sions of S. 17 (3) and the proviso 
thereto, the rules further reiterate 
what the proviso contemplates. R. 15 
which deals with provisional assess- 
ment where a return is incorrect and 
incomplete runs thus: 


“Tf the return submitted by the 
dealer appears to the assessing autho- 
rity to be incorrect or incomplete, 
the assessing- authority shall, after 
issuing a notice to the dealer calling 
upon him to produce his accounts to 
prove the correctness or complete- 
ness of his return at time and place 
to be specified in the notice and after 
scrutiny of all the accounts, if any, 
produced by the dealer and after tak- 
ing into account all relevant mate- 
rials gathered by it determine the 
turnover of the dealer to the best of 
its judgment, and fix provisionally 
the annual tax or taxes 
the rate or rates specified in S. 5 or 
notified under S. 10. Before determin- 
ing the turnover under this rule, the 
dealer. shall be given a reasonable 
opportunity of being heard and also 
to prove the correctness or complete- 
ness of the return submitted by 
him.” 

The Rules clearly shows that where 
ithe return of the assessee is incorrect 
or incomplete he must be., called 
upon to prove the correctness or com- 
pleteness of the same. It also enjoins 
that a reasonable opportunity of be- 
ing heard should be given to the as- 
sessee to prove the correctness or 
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completeness of the return submitted 
by him. Thus the requirements of 
the second part of the proviso to 
S. 17 (3) is reiterated in R. 15, We 
understand that such a provision in 
the act is peculiar to the Kerala Act 
and is not to be found in other sales- 
tax statutes which provide for best 
judgment assessment. Thus on a 
true interpretation of S. 17 (3), the 
proviso thereto and R, 15, the in- 
escapable conclusion would be that 
the assessee has been given a statu- 
tory right to prove the correctness of 
his return by showing that the mate- 
rials on the basis of which his re- 
furn is found to be incorrect or in- 
complete are wrong and if for this 
purpose the assessee makes an express 
prayer for  cross-examining the 
wholesale dealers whose accounts 
formed the sheet-anchor of the notice 
issued to the assessee, he is un- 
cross-examine 
such wholesale dealers. In view of 
the language in which the Rules are 
couched it seems to us that a deter- 
minative issue arises in this case -— 
the Department taking the stand that 
the returns filed by the assessees are 
incorrect and incomplete, whereas the 
assessees contend that their returns 
are correct and that the accounts of 
the wholesale dealers which formed 
the basis of the information of the 
Sales-tax Authorities were wrong and 
incorrect. Such an issue can only be 
determined after examination of the 
accounts of both the parties and after 
affording the assessees the right to 
cross-examine the wholesale dealers 
concerned, particularly when the as- 
sessee makes a specific prayer to this 
effect. 





18. For these reasons, therefore, 
we are convinced that the judgment 
passed by the High Court in all these 
appeals is correct in law and the 
High Court has rightly decided the 
issues involved. The appeals accord- 
ingly fail and are dismissed with no 
order as to costs. 


Appeals dismissed. 
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P. N. BHAGWATI AND S. 
MURTAZA FAZAL ALI, JJ. 


State of West Bengal and others, 
Appellants v. Washi Ahmed ete. ete., 
Respondents. 

Civil Appeals Nos. 
1971, D/- 7-3-1977, 

Bengal Finance (Sales Tax) Act (6 
of 1941), Sch. I Item (6) — Green 
Ginger is exempt from tax — Ex- 
pression “vegetable” -—- Meaning — 
(Words and Phrases — “Vegetable”. 

Green ginger is included within 
the meaning of the words “vegetables 
commonly known as sabji, tarkari 
or sak” in item (6) of Schedule I and 
its sales must be held to be exempt 
from tax under S. 6 of the Act. 
A. F.0.0, Nos. 556-559, 571, 572 of 
1967, D/- 20-12-1968 (Cal), Affirmed. 

(Para 4) 


The word ‘vegetable’ in Item (6) of 
Schedule I to the Act must be con- 
strued as understood in common par- 
lance and it must be given its popu- 
lar sense meaning “that sense which 
people conversant with the subject- 
matter with which the statute is 
dealing would attribute to it” and so 
construed, it denotes those classes of 
vegetables which are grown in a 
kitchen garden or in a farm and are 
used for the table, Now, obviously 
green ginger is a vegetable grown in 
a kitchen garden or in a farm and 
is used for the table. It may not be 
used as-a principal item of the meal 
but it certainly forms part of the 
meal as a subsidiary item. ‘AIR 1961 
SC 1325, AIR 1962 SC 660, (1876) 1 
Ex. D, 242, (1952) 1 DLR 385 (Canada) 
(1824) 9 Wheaton 430 (US), Rel. on. 

(Para 4) 
Cases Referred: Chronological Paras 


AIR 1962 SC 660: 1962 Supp (1) SCR 
498 2 


1546-1551 of 


AIR 1961 SC 1325:(1962) 1 SCR 

279 2 
AIR 1956 Nag 54: (1956) 7 STC 99 2 
(1952) 1 DLR 385 (Canada) 3 
(1876) 1 Ex D 242:45 LJQB 465 3 
(1824) 9 Wheaton 430:6 L Ed 128 4 


*(A.F.0.0. Nos, 556-559, 571 and 
572 of 1967, D/- 20-12-1968—(Cal.)). 
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Mr, Lal Narain Sinha, Sol.-Genl. 
(Mr. G., S. Chatterjee, Advocate with 


him), for Appellants; Mr, Purushot- 
tam Chatterjee Sr, Advocate and 
(Mr. Rathin Das, Advocate with 


him), for Respondents. 


_Judgment of the Court was de- 
livered by 

BHAGWATI, J.:— The short ques- 
tion which arises for determination in 
these appeals is whether green gin- 
ger falls within the category of goods 
described as “vegetables, green or 
dried, commonly known as sabiji, 
tarkari or sak” in Item (6) of Sche- 
dule I to the Bengal Finance (Sales 
Tax) Act, 1941. If it is covered by 
this description, -it would be exempt 
from sales tax imposed under the 
provisions of that Act, The Sales Tax 
authorities held that green ginger is 
used to add flavour and taste tofood ` 


and itis, therefore, not vegetable 
commonly known as “sabji, tarkari or 
sak.” The orders of the Sales Tax 


authorities were challenged in a writ 
petition filed under Art. 226 of the 
Constitution and a single Judge of 
the High Court who heard the writ 
petition disagreed with the view 
taken by the Sales Tax authorities and 
held that green ginger is vegetable 
within the meaning of that expres- 
sion as used in Item (6) of the First 
Schedule to the Act. This view of the 
learned single Judge was affirmed 
by a Division Bench of the High 
Court on appeal under clause (15) of 
the Letters Patent, Hence the present 
appeal by the State with special 
leave obtained from this Court, 


2. The Bengal Finance (Sales Tax) 
Act, 1941 levies sales tax on the tax- 
able turnover of a dealer computed 
in accordance with the provisions of 
that Act. S. 6, sub-s, (1) provides 
that no tax shall be payable under 
the Act on the sale of goods speci- 
fied in the first column of Schedule 
I, subject to the conditions and ex- 
ceptions, if any, set out in the cor- 
responding entry in the second column 
thereof and Item (6) of Schedule T 
specifies in the first column ‘“vege- 
table, . green or dried, commonly 
known as sabji, tarkari or sak” so 
that no tax is payable on the sale of 
goods falling within this category, 
subject to the exception set out in 
the second column, namely, that they 
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would be liable to bear tax “when 
sold in sealed containers.’ It was 


common ground in the present case 
that green ginger was not sold by 
the assessee in sealed containers and 
the only question which, therefore, 
requires to be considered is whether 
green ginger can be regarded as 
vegetable commonly known as ‘sabji, 
tarkari or sak’, Now, the word ‘vege- 
table’ is not defined in the Act but 
it is well settled as a result of seve- 
ral decisions of this Court of which 
we may mention only two, namely, 
Ramavatar Budhaiprasad v. Assistant 
Sales Tax Officer, Akola, AIR 1961 
SC 1325-and M/s, Motipur Zamindary 
Co. Lid, v. State of Bihar, AIR 1962 
SC 660 that this word, being a word 
of every day use, must be construed 
not in any technical sense, not from 
any botanical point of view, but as 
understood in common parlance. The 
question which arose in Ramavatar’s 
case (supra) was whether betel leaves 
are “vegetables” and this court held 
that they are not included within 
that term. This Court quoted with 
approval the following passage from 
the judgment of the High Court of 
Madhya Pradesh in Madhya Pradesh 
Pan Merchants’ Association, Santra 
Market, Nagpur v. State of Madhya 
Pradesh, 7 STC 99 at p. 102: (AIR 
1956 Nag 54 at p. 55): 


“In our opinion, the word “vege- 
tables” cannot be given the compre- 
hensive meaning the term bears in 
natural history and has not been 


given that meaning in taxing 
statutes before. The term “vege~ 
tables” is to be understood as 


commonly understood denoting those 
classes of vegetable matter which are 
grown in kitchen gardens and are 
used for the table.” 


and observed that “the word ‘vege- 
table’ in taxing statutes is to be 
understood as in common parlance 
i.e. denoting class of vegetables 
which are grown in a kitchen garden 
or in a farm and are used for the 
table.” This meaning of the word 
‘vegetable’ was reiterated by this 
Court in Motipur Zamindary case 
(supra) where this Court was called 
upon to consider whether sugar cane 
can be regarded as vegetable and it 
was held by this Court that sugar 
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cane cannot be said to fall within the 
definition of the word ‘vegetable’. 


3. It is interesting to note that 
the same principle of construction in 
relation to words used in a taxing 
statute has also been adopted in 
English, Canadian and American 
Courts. Pollock B, pointed out in 
Grenfell v. I. R.C., (1876) 1 Ex.D. 
242 at 248 that ‘if a statute contains 
language which is capable of being 
construed in a popular sense, such ‘a 
statute is not to be construed accord- 
ing to the strict or technical meaning 
of the language contained in it, but 


is to be construed in its popular 
sense, meaning of course, by the 
words “popular sense” that sense 


which people conversant with the sub- 
ject-matter with which the statute is 
dealing would attribute to it””. So 
also the Supreme Court of Canada 
said in Planters Nut and Chocolate 
Co. Ltd. v. The King, (1952) 1 DLR 385 


(Canada) while - interpreting the 
words ‘fruit’ and ‘vegetable’ in the 
Excise Act: “They are ordinary 


words in every day use and are, 
therefore, to be construed according 
to their popular sense.” The same 
rule was expressed in slightly differ- 
ent language by Story, J., in Two 
Hundred Chests of Tea, (1824) 9 
Wheaton 430 at 438 (US) where the 
learned Judge said that “the particular 
words used by the Legislature in the 
denomination of articles are to be 
understood according to the common 
commercial understanding of the 
terms used, and not in their scienti- 
fic or technical sense, for the Legisla- 
ture does “not suppose our merchants 
to be naturalists, or geologists, or 
botanists” ”, 


4, It will, therefore, be seen that 
the word ‘vegetable’ in Item (6) of 
Sch, I to the Act must be construed 
as understood in common parlance 
and it must be given its popular sense 
meaning “that sense which people 
conversant with the subject-matter 
with which the statute is dealing 
would attribute to it” and so con- 
strued, it denotes those classes of 
vegetables which are grown in a 
kitchen garden or in a farm and are 
used for the table. Now, obviously 
green ginger is a vegetable grown in 
a kitchen garden or in a farm and is 
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used for the table. It may not be 
used as a principal item of the meal 
but it certainly. forms part of the 
meal as a subsidiary item. It is an 
item which is ordinarily sold by a 
vegetable vendor and both the vege- 
table vendor who every day deals in 
vegetables and the house wife who 
daily goes to the market to purchase 
vegetables would unhesitatingly 
gard green ginger as vegetable, The 
assessee in fact. placed evidence be- 
fore the Sales Tax authorities show- 
ing that the Railway authorities also 
treated green ginger as vegetable for 
the purpose of railway tariff and 
charged for the carriage of green 
ginger at the reduced rate applicable 


to vegetables and even the Corpora-. 


tion of Calcutta included green gin- 
ger in the category of vegetables in 
the market bulletin published by it 
fortnightly showing the rates in the 
municipal market. There ean, there- 
fore, be little doubt that green gin- 
ger is generally regarded as included 
within the meaning of the word 
‘vegetable’ as understood in common 
parlance, That apart, we find that 
Item (6) speaks not simply of vege- 
tables but “vegetables commonly 
known as sabji, tarkari or sak” and 
the Division Bench of the High Court 
held green ginger to fall within the 
meaning of the words “sabji, tarkari 
or sak.” We should certainly be very 
slow to disturb a meaning placed on 
these words in Bengali language by 
two judges of the High Court who 
may reasonably be expected to be 
quite conversant with that language. 
We are accordingly of the view that 
green ginger is included within the 
_|meaning of the words “vegetables 
commonly known as sabji, tarkari or 
sak” in Item (6) of Schedule I and 
its sales must be held to be exempt 
from tax under S. 6 of the Act. 


5. The result is that the appeals 
fail and are dismissed. with costs. 
Costs will be only in one set. 


Appeals dismissed. 
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M. H. BEG C. J., A. C. GUPTA 
AND P. S. KAILASAM, JJ. 
ieee Civil Appeals Nos, 2152-2153 of 
State of Punjab and another, Ap- 
pellants v, Prem Sukhdas ete., Res- 
pondents, . 

AND 


(2) Civil Appeals 
and 1497 of 1968: l 
State of Punjab and others etc., 
Appellants v. Rikhab Dass and others 

ete., Respondents. 

Civil Appeals Nos. 2152-2153 and 
1754-1755 and 1497 of 1968, D/- 1-4- 
1977. 

(A) Punjab Professions, 
Callings and Employments 
Act (7 of 1956), Ss.3 and 5 read 
with S. 2(b) — Interpretation — 
Determination of aggregate gross in- 
come — Income outside Punjab must 
be taken into account. 1966 Cur LJ 
578 (Punj.), Reversed. . 

Section 3 is only meant to indicate 
that the person who is to be made 
liable has carried on some profession, 
calling, trade, or occupation within 
Punjab, It does nothing more. It 
has nothing to do with the calcula- 
tion of the aggregate amount of the 
tax to be levied. That is dealt with 
by S. 5 read with S. 2 (b) of the Act 
as amended, And, in determining 
the amount of tax which an assessee 
has to pay or the grade in which he 
falls, the amount he makes outside 
must also be added to what he 
makes inside Punjab. His total gross 
income determines only his grade or 
amount of tax he has to pay. His 
subjection to a profession or calling 
tax depends only on the fact that he 
carries on some business or has some 
trade or calling “within the State 
of Punjab”, The words qualifying 
the whole or a part of the calling 
which determines only the taxability 


*((1) Civil Writ Nos, 2588 and 2392 
of 1964, D/- 25-2-1966 (Puni); (2) 
C.W. Nos. 2706, 2728 of 1965, D/- 
25-2-1966 (Punj) and C. W. No. 
2095 of 1964, D/- 25-2-1966 re- 
ported in 1966 Cur LJ 578 (Punj)). 
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of the person cannot possibly, on the 
language used, fix also the grade of 
taxation in which the individual falls. 
1966 Cur LJ 578 (Punj), Reversed. 
(Para 3) 

(B) Interpretation of Statutes — 
Provision capable of two interpreta- 
tions — Principle of interpretation — 
Extent of, . 

The principle that, where a provi- 
sion is capable of one of two inter- 
pretations, the interpretation which 
validates rather than one which may 
invalidate a provision applies only 
where two views are possible. It can- 
not be pushed so far as to alter the 
meaning of the clear words used in 
an enactment and to, in effect, repeal 
statutory provisions by making them 
useless without holding them to be 
void, (Para 4) 
Cases Referred: Chronological Paras 
(1960) 62 Pun LR 846 5 

Mr, V. C. Mahajan, Sr, Adv. (In 
C. A. No, 2152), (Mr, K. S, Suri, Adv. 
(In C. A. No. 1755) and Mr. O. P. 
Sharma, Advs. with him), for the Ap- 
pellant in all the Appeals; Mr. E.C. 
Agrawala, Adv., (in C. A. No, 1754 of 
1968); Mr. Hardev Singh and Mr. R. 
S. Sodhi, Advs. (in C, A. No. 1755 of 
1968); M/s. R. K. Mathur and M. V. 
Goswami, Advs. (in C. A. No. 1497 
of 1968) and Mr. N. N. Goswamy 
and Mr. A, Minocha, Advs. (in C. A. 
No, 2153 of 1968), for Respondents. 


The following Judgment of the 
Court was delivered by 

BEG, C. J:— The only question 
decided by the High Court of Pun- 
jab and Haryana in the cases now 
before us by special leave was whe- 
ther S. 3 of the Punjab Professions, 
Trades, Callings and Employments 
Taxation Act, 1956 (hereinafter re- 
ferred to as ‘the Act’) restricts taxa- 
tion upon persons in Punjab to the 
income made within the State of 
Punjab. This section reads as fol- 
JOWS: 

"3. Levy of tax— Every person 
who carried on trade either by him- 
self or by an agent or representative, 
or who follows a profession or call- 
ing, or who is in employment, either 
wholly or in part, within the State 
of Punjab, shall be liable to pay for 
each financial year or a part thereof 
a tax in respect of such profession, 
trade, calling or employment: 
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Provided that for the purpose of 
this section a person on leave shall 
be deemed to be a person in employ- 
ment.” 


2. Section 4 of the Act provides 
for taxation in accordance with a 
schedule ‘annexed to it. Section 5 
lays down the manner of determina- 
tion of the tax which is to be as- 
sessed on the total “gross income”. 
The term “total gross income” is de- 
fined by S. 2 of the Act as “aggregate 
gross income derived from various 
professions, trades, callings and em- 
ployment.” The Legislature amend- 
ed this provision by adding in 1962, 
“Whether such profession or calling 
is followed, trade is carried on or 
employment is, within or outside the 
State of Punjab” to the definition. 
The annexed schedule, conformably 
with the provisions of. Art. 276 of 
the Constitution does not tax any 
person, under the scale laid down in 
the schedule, to an extent more than 
Rs. 250/- per annum, Nevertheless, 
it is clear, by reading the provisions 
of S, 5 and S. 2 together, that the 
determination in accordance with the 
scale laid down in this schedule of 
the aggregate gross income on which 
tax is assessed, will have to take in- 
to account the income of the indivi- 
dual concerned earned both inside 
and outside Punjab. 

3. The result is that the only con- 
dition for making a person taxable 
under the Act is that he must also 
have some profession, trade, calling 
or occupation which is to be taxed, 
which he carries on within the State 
of Punjab, It does not matter whe- 
ther that person is employed or 
carries on the same or some other 
profession, trade, or calling outside 
Punjab also. Section 3 is only meant 
to indicate that the person who is to 
be made liable has carried on some 
profession, calling, trade, or occupa- 
tion within Punjab. It does nothing 
more, It has nothing to do with the 
calculation of the aggregate amount 
of the tax to be levied. That is 
dealt with by S. 5 read with S. 2 (b) 
of the. Act as amended, And, in de- 
termining the amount of tax which 
an assessee has to pay or the grade 
in which he falls, the amount he 
makes outside must also be added to 
what he makes inside Punjab. 
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His total gross income deter- 
mines only his grade or amount 
of tax he has to pay, His sub- 
jection to a profession or calling 
tax depends only on the fact that he 
carries on some business or has some 
trade or calling “within the State of 
Punjab”. The words qualifying the 
whole or a part of the calling which 
determines only the taxability of the 
person cannot possibly, on the lan- 
guage used, fix also the grade of taxa- 
tion in which the individual falls. 


4. We, however, find that the Pun- 
jab High Court, in accordance with a 
view it had been consistently taking 
even before the amendment of Sec- 
tion 2 (b) of the Act, has held that, 
in determining the aggregate gross 
income, only the income made with- 
in Punjab by the calling, occupation, 
trade, or profession carried on must 
be taken into account. We think 
that this view of the Punjab High 
Court is based on a very forced in- 
terpretation given to the clear words 
of S. 3 of the Act, probably because 
it thought it necessary to do so to 
make the effect of the section cor- 
respond to provisions of Art. 245 (1) 
of the Constitution, We think that 
the Punjab High Court has clearly 
erred in interpreting S. 3 in such a 
way as to make Sec, 2(b), read with 
S. 5 of the Act, useless in determin- 
ing the tax in accordance with the 
gradation laid down in the Sch. 2 of 
the Act. This amounts to nothing 
short of legislation. We think that 
the view is an impossible one. The 
principle that, where a provision is 
capable .of one of two interpretations, 
the interpretation which validates 
rather than one which may invali- 
date a provision applies only where 
two views are possible, It cannot be 
pushed so far as to alter the mean- 
ings of the clear words used in an 
enactment and to, in effect, repeal 
statutory provisions by making them 
useless without holding them to be 
void. 

5. It is true that the question of 
the validity of the provisions of the 
Act on the ground that they con- 
travene Art, 245 (1) of the Constitu- 
tion was also raised in the High 
Court, but, the High Court left this 
question open as it held in favour of 
the assessee on the first question. 


Asst. S. T. Officer v, B. C, Kame 


A.I R. 
As the first question was decided by 
clearly misinterpreting the provi- 


sions of the Act as they stand, we 
have to allow these appeals. A Divi- 
sion Bench of the High Court, in 
the judgment under appeal, had 
purported to follow an earlier Divi- 
sion Bench decision of the High 
Court in Beli Ram v. The Assessing 
Authority, (1960) 62 Pun LR 846 
which had interpreted the provisions 
of Section 3 of the Act as the Act 
stood before the amendment of 5. 2 
in the manner indicated above. As 
the High Court had not decided the 
question of validity of the amend- 
ment these cases cannot be disposed 
of without deciding that question. 
We do not propose to express any 
opinion on this question as we do 
not have the benefit of the High 
Court’s views on it. - 


6. In the circumstances mentioned 
above, we set aside the judgments 
and orders of the High Court on 
these cases, We send the cases 
back to the High Court for deciding 
the question of validity of the 
amendment to S, 2 of the Act. The 
parties will bear their own costs. 


Appeal allowed. 
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(From: 1971 Tax LR 905 (Madh 
Pra)) 

H. R. KHANNA, A, C. GUPTA 
AND JASWANT SINGH, JJ. 
The Assistant Sales Tax Officer 
and others, Appellants v. B. C. Kame, 

Respondent. 

Civil Appeal No, 138 of 1972, D/# 
14-12-1976. 

M. P. General Sales Tax Act, 1958 
(2 of 1959), S. 2 (n) — Contract of 
work and labour and contract for 
sale — Distinction — Photographer 


in preparing and supplying to the 
customer positive prints of photos 


taken for him undertakes a contract 
of work and labour and does not en- 
ter into a sale transaction. 

The distinction between a contract 
of work and labour and a contract 
for sale rests on a clear principle, A 
contract of sale is one whose main 
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object is the transfer of property in, 
and the delivery of the possession of, 
a chattel as a chattel to the buyer. 
Where the principal object of work 
undertaken by the payee of the price 
is not the transfer of a chattel qua 
chattel, the contract is one of work 
and labour. The test is whether or 
not the work and labour bestowed 
end in anything that can properly 
become the subject of sale, neither 
the ownership of materials, nor the 
value of the skill and labour as 
compared with the value of the 
materials. is conclusive, although 
such matters may be taken into con- 
sideration in determining, in the cir- 
cumstances of a particular case, whe- 
ther the contract is in substance one 
for work and labour or one for the 
sale of a chattel, AIR 1972 SC 1131 
Referred. (Para 6) 


When a photographer undertakes to 
take photograph, develop the nega- 
tive, or do other photographic work 


and thereafter supply the prints te. 


his client, he cannot be said to en- 
ter into a contract for sale of goods. 
The contract on the contrary is for 
use of skill and labour by the pho- 
tographer to bring about a desired 
result. The occupation of a photo- 
grahper, except in so far as he sells 
the goods purchased by him is essen- 
tially one of skill and labour. 1971 
Tax LR 905 (Madh Pra), Affirmed. 

(Para 9) 
Cases Referred: Chronological Paras 


1972 Tax LR 1937: 29 STC 474: AIR 
1972 SC 1131 6 
AIR 1969 Bom 437:25 STC 354 4 
AIR 1958 SC 560:9 STC 353 7 
AIR 1957 Madh. Pra 76:8 STC 370 
4 


(1935) 1 KB 579:104 LJ KB 441 8 
(1861) 1 B & S 272:121 ER 716 8 


Mr, I. N. Shroff, for Appellants; 
Mr, S. V, Gupte, Sr. Adv.. (Mr. J. 
D. Jain, Miss Kanwaljit. Miglani and 
Balram Sangal, Advs. with him), for 
Respondent. 


The following Judgment of the 
Court was delivered by 

KHANNA, J.:— Whether sales tax 
is payable by a photographer under 
the Madhya Pradesh General Sales 
Tax Act (Act 2 of 1959) when the 
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photographer takes photographs or 
does other photographie work and 
thereafter supplies the photographic 
prints to his client or customer is 
the question which arises for deter- 
mination in this appeal on certificate 
against the judgment of Madhya 
Pradesh High Court reported in 28. 
STC 1:(1971 Tax LR 905) (Madh 
Pra). The High Court answered the 
question in the negative in favour 
of the assessee respondent. 

2. The respondent is the proprie- 
tor of Kame Photo Studio, He. has. 
apart from his main shop two bran- 
ches, He carries on business, inter 
alia, of buying and selling photogra- 
phic goods. After buying photogra- 
phic goods he either sells them to 
his customers or uses them in three 
ways—- (1) in taking photographs 
and supplying prints thereof, (2) in 
making enlargements for the clients 
who bring their own negatives, and 
(3) in preparing positive prints of the 
same size from the negatives brought 
by the clients, For doing these vari- 
ous types of works the assessee res- 
pondent charges consolidated amount 
depending upon the work involved 
and the size and number of prints 
demanded by the client. 


3. The sales tax authorities as- 
sessed the respondent for different pe- 
riods from April 1, 1964 to March 
31. 1969 to sales tax on his turnover 
on best judgment basis as he had not 
kept full and complete accounts, It 
may be convenient to refer to the 
figures of assessment for one of the 
years. For the year 1964-65 the to- 
tal turnover of the respondent was 
taken to be Rs. 41,500, Out of this 
amount a deduction of Rs, 6,500 was 
allowed as relatable to developing 
and enlargement which was consider- 
ed to be not chargeable to tax, The 
balance of Rs. 35,000 was divided 
into two parts — Rs. 12,000 being 
treated as relatable to sale of mate- 
rials as such:and the rest of Rs. 23,000 
being taken to be the receipts on 
account of the supply of photoprints 
to those who got themselves photo- 
graphed at the studios. 

4. The respondent filed writ peti- 
tion to challenge the levy of sales 
tax on the last item, namely, the 
item for the supply of photoprints. 
The contention of the respondent was 
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that in taking a photograph, prepar- 
ing its negative and thereafter the 
final positive print for supplying the 
same to the client, the respondent 
undertakes a contract of work and 
labour and does not enter into a sale 
transaction, It was also stated on 
behalf of the respondent that the 
prepared positive print was not a 
marketable commodity and he could 
not sell the photograph of one per- 
son to any other person except with 
the formers consent, As against 
that, the case of the appellants was 
that the respondent was carrying on 
a commercial activity in the nature 
of trade and business and the finish- 
ed photographs supplied by him to 
his customer was a commodity and 
the supply of same attracted the 
levy of sales tax, The High Court, 
on consideration of the matter, came 
to the conclusion that the respondent 
only undertook the contract of work 
and labour and did not enter into a 
sale transaction, The respondent äs 
such was held not liable to pay 
sales tax in respect of the item to 
which the writ petition related. The 
High Court while accepting the writ 
petition also observed as under: 


“We may lastly make it clear that 
in this case we are not called upon 
to go into the question whether the 
material used in preparing the pho- 
tograph is sold and taxable. The 
petitioner has alleged in the petition 
that he has paid full tax on the va- 
lue of such material) and the 
respondents have neither denied the 
fact nor have claimed tax on such 
material, We, therefore, express no 
opinion on that question and need 
not consider either Masanda’s | case 
(1957) 8 STC 370: (AIR 1957 Madh 
Pra 76) where the only question re- 
ferred to this Court was whether 
such material alone could be taxed, 
or the observations of the Bombay 
High Court in Camera House case 
(1970) 25 STC 354:(AIR 1969 Bom 
437) about severability of the con- 
tract into one separately for service 
and supply of material.” 

5. In-appeal before us Mr, Shroff 
has assailed the judgment of the 
High Court, As against that, Mr. 
Gupte on behalf of the respondent 
has canvassed for the correctness of 
the view taken by the High Court. 


v. B. C. Kame (Khanna J.) 


A.L R. 


6. The question as to whether a 
contract is a contract of work 
and labour or a contract for 
sale is not one free from dif- 
ficulty, The reason for that is 
that in border line cases the distinc- 
tion between the two types of con- 
tracts is very fine, This is particularly 
so when the contract is a composite 
one involving both a contract of 
work and labour and a contract of 
sale. Nevertheless, the distinction be- 
tween the two rests on a clear prin- 
ciple, A contract of sale is one 
whose main object is the transfer of 
property in, and the delivery of the 
possession of, a chattel as a chattel 
to the buyer, Where the principal 
object of work undertaken by the 
payee of the price is not the transfer 
of a chattel qua chattel, the contract 
is one of work and labour. The tesb 
is whether or not the work and la- 
bour bestowed end in anything that 
ean properly become the subject of 
sale; neither the ownership of mate- 
rials, nor the value of the skill and 
labour as compared with the value 
of the materials is conclusive, al- 
though such matters may be taken 
into consideration in determining, in 
the circumstances of a particular 
case, whether the contract is in sub- 
stance one for work and labour or 
one for the sale of a chattel (see 
State of Himachal Pradesh v. Asso- 
ciated Hotels of India Ltd., 29 STC 
474:(1972 Tax LR 1937) (SC). The 
respondent company in that case 
carried on business as hoteliers. As a 
part of its business as hoteliers, the 
company received guests in its seve- 


ral hotels to whom, besides ‘furnish- ` 


ing lodging, it also served several 
other amenities, such as public and 
private rooms, bath with hot and 
cold running water, linen, meals dur- 
ing stated hours. The bill tendered 
to the guests was all-inclusive one, 
namely, a fixed amount for the stay 
in the hotel for each day and did 
not contain different items. in res- 
pect of each of the amenities. The 
question which arose for determina- 
tion was whether the company was 
Hable to pay sales tax under the 
Punjab General Sales Tax Act, 1948 


in respect of meals served in the 
hotel to the guests coming there for 
stay. It was held by the Constitution 
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Bench of this Court that the transac- 
tion was essentially one and indivi- 
sible, namely, one of receiving a 
customer in the hotel to stay. It was 
essentially one of service by the 
hotelier in the performance of 
which, and as part of the amenities 
incidental to the service, the hotelier 
served meals at stated hours. The 
Revenue, it was held, was not en- 
titled to split up the transaction im- 
to two parts, one of service and the 
other of sale of food-stuffs. This 
Court accordingly came to the con- 
clusion that there was no sale of 
food-stuffs and the respondent com- 
pany was not liable to pay sales tax 
in respect of the meals served to the 
guests in the hotel, In arriving at 
this conclusion this Court observed 
as under: 


“Thus, in considering whether a 
transaction falls within the purview 
of sales tax, it becomes necessary at 
the threshold to determine the na- 
ture of the contract involved in such 
a transaction for the purpose of as- 
certaining whether it constitutes a 
contract of sale or a contract of 
work or service. If: it is of the lat- 
ter kind it obviously would not at- 
tract the tax. From the decisions 
earlier cited it clearly emerges that 
such determination depends in each 
case upon its facts and circumstan- 
ces, Mere passing of property in an 
article or commodity during the course 
of the. performance of the transaction 
in question does not render it a trans- 
action of sale. For, even in a con- 
tract purely of work or service, it is 
possible that articles may have to 
be used by the person executing the 
work and property in such: articles 
or materials may pass to the other 
party, That would not necessarily 
convert the contract into one of sale 
of those materials. In every case 
the court would have to find out 
what was the primary object of the 
transaction and the intention of the 
parties while entering into it. It may 
in some cases be that even while 
entering into a contract of work or 
even service, parties might enter in- 
to separate agreements, one of work 
and service and the other of sale and 
purchase of materials to be used in 
the course of executing the work or 
performing the service. But, then in 
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such cases the transaction would not 
be one and indivisible, but would fall 
into two separate agreements, one of 
work or service and the other of 
sale.” 


7. Reliance in the above cited case 
was placed upon an earlier decision 
of this Court in the case of State of 
Madras v, Gannon Dunkerley & Co. 
(Madras) Ltd., 9 STC 353: (AIR 1958 
SC 560) wherein the Constitution 
Bench of this Court held that in a 
building contract the property in 
materials used does not pass to the 
other party to the contract as mov- 
able property. It would so pass if 
that be the agreement between the 
parties. But if there was no such 
agreement and the contract was only 
to construct a building, then the 
materials used therein would, in the 
opinion of the Court, become the 
property of the other party to the 
contract only on the theory of aec- 
eretion. 

8. The distinction between a con- 
tract of sale and contract for skill 
and labour has been discussed at 
page 10 of the 4th Edn, of “Sale of 
Goods” by P. S, Atiyah, The follow- 
ing passage in that book has a mate- 
rial bearing so far as the present 
case is concerned: 


“The distinction between contracts 


‘of sale and contracts for skill and 


labour has agitated the courts for 
many years, and though its impor- 
tance has been greatly diminished 
by the repeal of See. 4 of the Act, it 
still cannet be ignored. It was 
thought for many years that Lee v. 
Griffin, (1861) 1 B, & S., 272 laid 
down that, if a contract would result 
in the transfer of the property in 
goods from one party to another, 
then it must be a contract of sale. 
This view was exploded in Robinson 
v. Graves, (1935) 1 KB 579 where it 
was held that a contract to paint a 
portrait was a contract for skill and 
labour and not a contract for the 
sale of goods, despite the fact that it 
was the object of the contract to 
transfer the property in the complet- 
ed portrait to the defendant, Greer, 
L. J., stated the law as follows, 
(1935) 1 KB at p. 587: 


‘If the substance of the contract ... 
is that skill and labour have to be 
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exercised for the production of the 
articles and it is only ancillary 
to that that there will pass from the 
artist to his client or customer some 
materials in addition to the skill in- 
volved in the production of the por- 
trait, that does not make any differ- 
ence to the result, because the sub- 
stance of the contract is the skill and 
experience of the artist in producing 
the picture’. ” 


9. Keeping the above principles in 
view, we may now turn to the facts 
of the present case. When a photo- 
grapher like the respondent under- 
takes to take photograph, develop the 
negative, or do other photographic 
work and thereafter supply the 
prints to his client, he cannot be said 
to enter into a contract for sale of 
goods. The contract on the con- 
trary is for use of skill and 
labour by the photographer to 
bring about a desired result. The oc- 
cupation of a photographer, except 
in so far as he sellis the goods pur- 
chased by him, in our opinion, is es- 
sentially one of skill and labour. A 
good photograph reveals not only the 
aesthetic sense and artistic faculty of 
the photographer, it also reflects his 
skill and labour. A good photograph 
in most eases is indeed a thing of 
beauty, It not only seeks to mirror 
and portray a scene from actual life, 
it also catches and preserves for the 
future what belongs to and is a part 
of the fleeting moment. The ravage 
brought about by the passage of 
time, the decay and the ageing pro- 
cess which inevitably set in as the 
years roll by leave what is preserv- 
ed in the photograph unaffected. It 
is no wonder that an old photograph 
revives nostalgic memories of days 
no more, but to which we look back 
through the mist of time with fond- 
ness even though such fondness has 
a tinge of sadness. 


10. We, therefore, find no cogent 
ground to disagree with the High 
Court in so far as it has decided 
against the revenue and has held the 
contract to be one for work and la- 
bour, Our attention has been invited 
during the course of arguments to 
some decisions of the High Courts. 
Jt is, in our opinion, not necessary to 
deal with those cases because after 
_ giving the matter our consideration 
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we are of the opinion that the view 
taken by the High Court in the judg 
ment: under appeal substantially re- 
presents the correct position in law. 
The appeal consequently fails and is 
dismissed, but in the circumstances 
without costs, 


Appeal dismissed. 
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(From: Karnataka)* 
P. K. GOSWAMI AND S, 
MURTAZA FAZAL ALI, JJ. 
Links Advertisers and Business 
Promoters, Appellant v, Commr, Cor- 
poration of the City of Bangalore, 
Respondent, 
Union of India, Intervener. 
Civil Appeal No, 325 of 1976, D/- 
21-4-1977. 
(A) City of Bangalore Municipal 
Corporation Act (69 of 1949), S. 136, 


Third Proviso Cl. (e) — Exigibility 
to advertisement tax -- Necessary 


conditions — Exemption from tax 
under Cl. (e) when claimable — Ex- 
pression “fronting” in Cl. (e) — In- 
terpretation, 

Section 136 contemplates tax on 
advertisements and not tax on pre- 
mises or buildings. (Para 6) 

The essential conditions necessary 
for the application of S. 136 are:— 

(i) That a person should erect, exhi- 
bit, fix or retain any advertisement 
upon any land, building, wall, hoard- 
ing or structure or display any ad- 
vertisement in any manner; 

(ii) That erection, exhibition, fixa- 
tion or retention or display of that 
advertisement must be exposed to 
public view; and 

(iii) That the advertisement must 
be exhibited in any place public or 
private. 

The sine qua non for the application 
of this section is, therefore, that the 
advertisements displayed by any per- 
son must be to public view in any 
manner whatsoever. Once these 
conditions are satisfied, the person 


*(Writ Appeal No. 284 of 1974, Dj/- 
3-12-1975 (Kant.)). 
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who exhibits the advertisements is 
liable to pay tax on such advertise- 
ments, As, however, the Act was 
merely to regulate the premises 
falling within the Bangalore Munici- 
pal Corporation, it is obvious that 
the premises which did not fall with- 
in the Corporation or which belong- 
ed to other autonomous authorities 
could not be exigible to tax unless 
expressly so provided, Furthermore, 
the object of the Municipal Corpora- 
tion in charging tax was to keep the 
public premises clean and water- 
tight and protect advertisements 
which may amount to nuisance, be- 
cause the Act lays down a procedure 
which has to be followed before the 
advertisements could be exhibited. 
Consistent with this object, there- 
fore, the third proviso to Sec. 136 of 
the Act grants an exemption from 
tax on any advertisement which is 
exhibited in any railway station or 
upon any wall or other property of 
railway, In third Proviso Cl. (e) also 
an exception is carved out which is 
that if such an advertisement, even 
though on any portion of the rail- 
way property, faces any street it 
will not earn the exemption. 

(Para 7) 


If the third proviso is read with 
reference to the context it is abso- 
lutely clear that the verb “fronting” 
does not qualify the wall or the pro- 
perty mentioned in the latter part of 
the proviso but the noun ‘advertise- 
ment. The word “fronting” has 
been used in the proviso not in any 
legal or technical sense but as used 
in ordinary parlance. It is not aterm 
of art but one that signifies its 
meaning according to common no- 
tions. (Paras 8 and 11) 


Where the appellants, a firm of ad- 
vertising commercial _ goods, had 
placed hoardings containing advertise- 
ments on girders affixed to earth at 
a distance of 2 or 3 feet behind the 
railway compound fencing but with- 
in the railway premises and the 
fencing of the railway compound 
was adjacent to and facing a public 
street and the advertisements were 
put up at a sufficient height so as to 
be clearly visible to and attract the 
attention of the public passing 
through the street and the Munici- 
pal Corporation of the City of 
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Bangalore issued a demand notice 
calling upon the appellant to pay 
advertisement tax, 

Held: the test laid down by the 
third proviso is that the Court has 
to see whether the advertisement af- 
fixed whether inside the compound 
of the railway or not fronts the 
street, If the advertisement fronts 
the street or faces the street even if 
it is within the railway premises, it 
will be exigible to tax. For instance 
if the hoardings containing the ad- 
vertisements were affixed just be- 
hind the compound wall and the ad- 
vertisement did not face the street 
at all but faced the other side of the 
railway station their back being to 
the street, then the advertisements 
will certainly be exempt from tax 


-and the proviso would clearly apply. 


(Para 8) 


The view of the High Court that 
the proviso would only apply to ad- 
vertisements of such hoarding whose 
ownership lies with the Railway or 
which belong to the Railway is not 
borne out by Cl. (e) of the third 
proviso to S. 136. In other words, 
the question of exigibility to tax is 
relatable not to the ownership of 
the hoarding but its situs. Even if 
the hoarding does not belong to the 
Railway but to some private party 
if it does not front the street and is 
situated within the railway premises 
or within the compound of the rail- 
way premises it is clearly exempt. 
Decision of High Court in Writ App. 
No, 284 of 1974, D/- 3-12-1975 (Kant), 
Affirmed for different reason. 

(Para 14) 

As the advertisements upon the 
hoardings in the instant case were 
undoubtedly facing or fronting the 
street they were exigible to tax and 
the fact that they were affixed on 
the earth which formed the com- 
pound of the railway premises would 
make no difference in view of the 
plain and unambiguous language of 
the proviso. They are not covered 
by the exemption contemplated by 
the proviso. The demand notice is 
not legally erroneous, (1966) 2 Mad 
LJ 440 and (1960) 3 All ER 778, Dis- 
tinguished. (Paras 10, 15) 

(B) Interpretation of Statutes 
Words used in a particular statute — 
To be construed with reference to 
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the context and not in isolation — 
Not possible to lay down any rule of 
universal application. (Para 12) 


Cases Referred: Chronological re 

(1966) 2 Mad LJ 440 

aran 3 All ER 778: (1960) 1 wu 
6 


Mr, V, S. Desai, Sr, Adv., A 
Sanjev Aggarwal and - R. B. Datar, 
Advs. with him), for Appellant; M/s. 
S. S. Javali, Jagannath Shetty and 
B. P, Singh, Advs., for Respondent 
No. 1; M/s, S. N. Prasad and Girish 
Chandra, Advs., for Intervener. 


FAZAL ALI, J.:— Whether hoard- 
ings containing advertisements fixed 
in the premises of a railway station 
fronting a public street are exigible 
to tax under the provisions of Sec- 
tion 136 of the City of Bangalore 
Municipal Corporation Act, 1949 (Act 
No, LXIX of 1949) — hereinafter re- 
ferred to as ‘the Act? — is the sub- 
stantial question of law involved in 
this appeal by certificate, $ 


2. The facts of the case lie within 
a narrow compass and the point 
raised by counsel for the appellant is 
one of first impression and undoubt- 
edly requires serious consideration. 
The appellant is a firm of advertis- 
ing commercial goods and other items 
by putting up hoardings containing 
advertisements on properties taken 
on lease or licence from various 
owners, The appellant also has been 
putting up hoardings on railway 
lands in the compound of the Ban- 
galore Railway Station. In the in- 
stant case, we are only concerned 
with the hoarding containing adver- 
tisements put up adjacent to the rail- 
way compound fencing but within 
the railway premises by being placed 
on girders affixed to the earth. The 
fencing of the railway compound is 
adjacent to and faces a public street. 
Tt is also not disputed by the par- 
ties that the advertisements are put 
up at sufficient height so as to be 
clearly visible to and attract the at- 
tention of the members of the gene- 
ral public passing through the pub- 
lic street. The appellant has produc- 
ed photographs of some of the hoard- 
ings which demonstrate these facts. 

3. The Municipal Corporation of 
the City of Bangalore being of the 
opinion that the hoardings contain- 


re 
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ing advertisements put up by the 
appellant were exigible to tax issued 
a demand notice dated March 7, 
1973 calling upon the appellant to 
pay a sum of Rs, 5871-83 as the ad- 


vertisement tax including arrears. 
The appellant represented to the 
Municipal authorities that as the 
hoardings containing advertisements 


were situate within the railway pre- 
mises they squarely fell within Cl. (e) 
of the third proviso to S. 136 of the 
Act, The Municipal Corporation did 
not accept the contention of the ap- 
pellant and pressed for paying up 
the tax. 


4. The appellant then filed a writ 
petition before the High Court of 
Karnataka praying that the order of 
the Corporation demanding payment 
of tax be quashed, because the ad- 
vertisements were clearly exempt 
from tax by virtue of the ‘aforesaid 
proviso, The writ petition was in 
the first instance heard by a single 
Judge who by his order dated April 
4, 1974 overruled the contention of 
the appellant and dismissed the peti- 
Thereupon the appellant filed 
an appeal under the Letters Patent 
before a Division Bench which also 
affirmed the order of the single 
Judge, though on different grounds. 
The Division Bench later on being 
approached under Art. 133 of the 
Constitution granted a certificate of 
fitness and hence this appeal before 
us. 


5. The only point that has been 
raised before us is that the hoardings 
containing advertisements squarely 
fall within the exemption contained 
in the third proviso to S. 136 of the 
Act and, therefore, they are not exi- 
gible to tax. The High Court found 
that as the advertisements did not 
belong to the Railway nor for the 
purpose of the Railway, the proviso 
in question did not apply and the 
single Judge was right in holding 
that the advertisements were exigible 
to tax. The single Judge had, how- 
ever, found that as the advertise- 
ments were much above the railings 
which faced the publice street, the 
proviso had no application. . 

6. Before examining the view of 
the High Court, it may be necessary 
to extract the relevant portions of 
the statute which we are called upon. 
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to interpret, The relevant 
S. 136 of the Act runs thus: 


“Every person who erects. exhibits, 


part of 


fixes or retains upon or over any 
land, building, wall. hoarding or 
structure any advertisement or who 


displays any advertisement to public 
view in any manner whatsoever, in 
any place whether public or private: 
shall pay on every advertisement 
which is so erected exhibited, fixed, 
retained or displayed to publie view, 
a tax calculated at such rates and in 
such manner and subiect to such ex- 
emptions, as the Corporation may, 
with the approval of the Govern- 
ment, by resolution determine: 

x x x x 


“Provided further that no such 
tax shall be levied on any advertise- 
ment which is not a sky-sign and 
which— 

x x x x 

(e) is exhibited within any railway 
station or upon any wall or other 
property of a railway except any 
portion of the surface of such wall 
or property fronting any street. 

Explanation 1.- The word ‘structure’ 
in this section shall include any mov- 
able board on wheels based as an 
advertisement or an advertisement 
medium.” 





(Emphasis supplied) 
Section 136 of the Act which is the 
charging section clearly shows that 
the intention of the statute was to 
tax certain types of advertisements. 
The pith and substance of the entire 
section, therefore, is the taxation of 
advertisements fixed, erected or ex- 
hibited on any land, building, wall. 
hoarding. structure ete. Thus it is 
manifest that Sec, 136 contemplates 
tax on advertisements and not tax 
on premises or buildings. This clear 
distinction has to be kept in mind 
in construing the third proviso to 
S. 136 of the Act which falls for 
determination in this case, particular- 
ly in view of some of the authorities 
relied upon by the appellant which 
deal with tax on premises rather 
than tax on advertisements, 

7. The essential conditions neces- 
sary for the application of S. 136 of 
the Act are— 

ü) that a person should erect, ex- 
hibit. fix or retain anv advertisement 
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upon any land, building, wall, hoard- 
ing or structure or display any ad- 
vertisement in any manner; 

(ii) that erection, exhibition, fixa- 
tion or retention or display of that 
advertisement must be exposed to 
public view: and 

(iii) that the advertisement must 
be exhibited in any place public or 
private. 


The sine qua non for the application 
of this section is, therefore, that the 
advertisements displayed by anv 
person must be to public view in 
any manner whatsoever. Once these 
conditions are satisfied, the person 
who exhibits the advertisements is 
liable to pay tax on such advertise- 
ments, As. however, the Act was 
merely to regulate the premises fall- 
ing within the Bangalore Municipal 
Corporation, it is obvious that the 
premises which did not fall within 
the Corporation or which belonged! 
to other autonomous authorities could) 
not be exigible to tax unless ex- 
pressly so provided, Furthermore it 
appears that the object of the Muni- 


cipal Corporation in charging tax 
was to keep the public premises 
clean and water-tight and protect 
advertisements which may amount 
to nuisance, because the Act lays 
down a procedure which has to be 
followed before the advertisements 


could be exhibited. Consistent with 
this object, therefore, the third pro- 
viso to S. 136 of the Act grants an 
exemption from tax on any adver- 
tisement which is exhibited in any 
railway station or upon any wall or 
other property of a railway. Here 
also an exception is carved out which 
is that if such an advertisement, ' 
even though on any portion of the: 
railwav property, faces anv street it 
will not earn the exemption. 

8. The central argument put for- 
ward before us by Mr. V. S. Desai 
counsel for the appellant is that the 
expression “fronting any street” ap- 
pearing in Cl. (e) of the third pro- 
viso to S. 136 qualifies the railway 
property and not the advertisement 
so that the fact that the advertise- 
ment fronting the street or which is 
exposed to public view or is visible 
to the public from the public street 
will not make the advertisement exi- 
gible to tax, if the advertisement is 





1 
Sane ewer 


1650 S.C, [Prs, 8-10] 


within the railway premises or is 
adjacent to the compound wall or 
any other property which itself is 
fronting the street. In other words, 
the contention was that having re- 
gard to the terminology of the word 
“fronting” it is not possible to con- 
ceive that two portions of the pro- 
perty can front a street at one and 
the same time, unless they are in the 
same line, From the photographs 
produced before us, as also before 
the High Court, it appears that the 
hoardings containing the advertise- 
ments are no doubt fixed just 2 or 3 
feet behind the compound fencing of 
the railway station premises. Mr. 
Desai, therefore, contended that once 
the compound wall which is in front 
of the girders on which the adver- 
tisements are fixed faces the street, 
there is no question of the adver- 
tisement facing the street, Secondly, 
it was contended that the test of 
fronting the street as contained in 
the third proviso is that what is 
fronting the street is not the 
advertisement but the property 
of the railway. In other words, 
it was argued that as in the instant 
ease the compound wall already 
fronted the street, the hoardings con- 
taining the advertisements being be- 
hind the compound wall, though ad- 
jacent to it, cannot be said to front 
the street, because two properties 
cannot front the street at the same 
time. We have given anxious 
consideration to the arguments 
advanced by the learned coun- 
sel for the appellant, but on a 
proper interpretation of the proviso 
we are unable to accept the same. 
To begin with, if the proviso is read 
with reference to the context, then 
it is absolutely clear that the verb 
fronting” qualifies not the wall or 
the proverty but the advertisement. 
The central subject-matter of S. 136 
as also of the proviso is not a place 
or building but advertisements which 
alone attracted tax. If we read ithe 
third proviso in the following man- 
ner, then the intention of the statute 
becomes absolutely clear: 

“Provided further that no such tax 


shall be levied on any advertisement 


(e) which is exhibited within any 
railway station or upon any wall or 
other property of a railway except 
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any portion of the surface of such 
wall or property fronting any street”. 
(Emphasis supplied) 

The verb “fronting”, therefore, does 
not qualify wall or property men- 
tioned in the latter part of the pro- 
viso but the noun advertisement. 
The test, therefore, laid down by 
this proviso is that the Court has to 
see whether the advertisement affix- 
ed whether inside the compound of 
the railway or not fronts the street. 
If the advertisement fronts the street 
or faces the street even if it is with- 
in the railway premises, it will be 
exigible to tax. For instance if the 
hoardings containing the advertise- 
ments were affixed just behind the 
compound wall and the advertise- 
ments did not face the street at all 
but faced the other side of the rail- 
way station their back being to the 
street, then the advertisements will 
certainly be exempt from tax and 
the proviso would clearly apply. This 
seems to us to be the natural inter- 
pretation of the proviso having regard 
to the context in which it is placed. 
9. Mr. Desai learned counsel for 
the appellant relied on the definition 
of the word “fronting” as used in 
Stroud’s Judicial Dictionary, 4th Edn., 
at p. 1121, where the learned author 





while defining “fronting” observed 
thus: 
“Fronting. (1) Premises “fronting, 


adjoining, or abutting” on a Street, 
and as such chargeable with expense 
of road-making under Public Health 
Act, 1875 (e. 55), See. 150. did not 
need to be absolutely contiguous.” 
In the first place the author defines 
the word “fronting” within the mean- 
ing of the Public Health Act. 1875, 
which levied tax on premises. The 
author was not at all concerned with 
tax on advertisement as in the in- 
stant case. In the case referred to in 
the book, the Court was called upon 
to judge the expenses on road-mak- 
ing under the Public Health Act. It 
is. therefore, manifest that these con- 
siderations would not apply to the 
facts of the present case. 


10. On the other hand in Web- 
sters Third New International Dic- 
tionary Vol. I. the word “front” used 
as a verb is defined thus: 

“something that confronts or faces 
forward; as a (1):a face of a build- 
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ing: esp. the face that contains the 
principal entrance. ............66. put a 
facing upon(—ed the building with 
brick) 5: to face or look forward 
have the front toward, opposite, or 
over against the house(—s the street).” 
According to the aforesaid dictionary 
meaning “fronting” merely means 
that the article should face or have 
its front toward, opposite or over 
against the house or the street, In 
our opinion the word “fronting” has 
been used in the proviso not in any 
legal or technical sense but as used 
in ordinary parlance. It is not a 
term of art but one that signifies its 
meaning according to common no- 
tions, For these reasons, therefore, 
we are clearly of the opinion that: as 
the advertisements upon the hoard- 
ings in the instant case were un- 
doubtedly facing or fronting the 
street they were exigible to tax and 
the fact that they were affixed on 
the earth which formed the com- 
pound of the railway premises would 
make no difference in view of the 
plain and unambiguous language of 
the proviso. 


11. Learned counsel for the ap- 
pellants relied on a decision of the 
Madras High Court in Corporation of 
Madras v. M/s, Oriental Mercantile 
Co. Ltd., Madras, (1966) 2 Mad LJ 
440. This -authority, however, can 
have no application to the facts of 
the present case, because to begin 
with, there is nothing to show that 
the hoardings containing the adver- 
tisements were in any way fronting 
or facing the street, On the other 
hand, the advertisements were mere- 
ly on the outside wall within the 
railway compound. In these circum- 
stances, therefore, this case does not 
appear to be of any assistance to the 
appellant. 


12. Reliance was then placed ona 
decision, Queen’s Bench Division in 
Ware Urban District Council v. 
Gaunt, (1960) 3 All ER 778 at page 
787 and particularly on the observa- 
tions of Ashworth J., where the Judge 
observed as follows: 

“The remaining issue is, in a sense, 
the most troublesome of all, namely, 
whether it is open to the appellants 
to apportion part of the expense on 
premises situate on. the westerly 
side of Walton Road but separated 
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from it by the public foot-path. This 
issue involves as an ancillary pro- 
blem the question whether part of 
the expense should.in any event be 
apportioned on the public footpath. 
Section 6 of the Act of 1892 pro- 
vides, inter alia, that 

net the expenses incurred by the 
urban authority in executing private 
street works shall be apportioned 
(subject as in this Act mentioned) on 
the premises fronting, adjoining, or 
abutting on such street or part of a 
street.” ” 
The observations extracted above 
will show that there also the Court 
was dealing not with a tax on adver- 
tisements but a tax on premises, 
and the question of the frontage was 
interpreted having regard to the 
place where the premises were 
situate. In the same judgment, the 
learned Judge observed as follows: 

“In each case, as it seems to me, 
regard must be paid to the context 
in which the words appear and, 
quite apart from any decided cases, J 


am inclined to think that the con- 
text in the present case points to an 
enlarged rather than a restricted 
meaning of the word “adjoin”.” 

(Emphasis ours) 
It is, therefore, clear that the mean- 
ing of the words used in a particu- 
lar statute has to be construed with 
reference to the context and not ini 
isolation, nor is it possible to layi 
down any rule of universal applica-| 
tion in a matter like this. For these 
reasons, therefore, this authority also 
does not appear to be apposite so far 
as the present case is concerned. 

13. The single Judge of the High 
Court, while interpreting the pro- 
viso, observed as follows: 

“These advertisements in question 
are displayed on the hoardings stand- 
ing close to the cement fencing at 
the outer mark of the railway pro- 
perty. The cement railings are hard- 
ly about 3 feet in height and the ad- 
vertisement boards are very much 
above the railings, The public street 
to which the advertisements are fac- 
ing runs along the cement railings, 
with no other obstacle between the 
advertisement boards and the pub- 
lic view. Therefore, it can reason- 
ably, be said that they are fronting 
the public street.” 
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We find ourselves in complete agree- 
ment with the view taken by the 
single Judge. 


14. The Division Bench of the 
High Court, however, while uphold- 
ing the judgment of the single Judge, 
observed as follows: 


“In the instant case, we are not 
faced with any situation as the one 
envisaged in the second part of the 
exemption clause relative to adver- 
tisement on a wall or other property 
of the railway ‘frontage by street. 
We are concerned herein with the 
case of a hoarding put up by and 
belonging to.the appellant and not 
the railway, Hence, it is plain that 
no exemption on that score could be 
claimed on behalf of the appellant.” 
The High Court does not appear to 
have interpreted the proviso correct- 
ly. The view of the High Court that 
the proviso would only apply to ad- 
vertisements of such hoardings whose 
ownership lies with the Railway or 
which belong to the Railway is not 
borne out by Cl. (e) of the third 
proviso to S. 136. In other words the 
question of exigibility to tax is re- 
latable not to the ownership of the 
hoarding but its situs. Even if the 
hoarding does not belong to the 
Railway but to some private party, 
if it does not front the street and is 
situated within the Railway premises 
or within the compound of the rail- 
way premises it is clearly exempt. 
We, therefore, do not approve of the 
line of reasoning adopted by the 
Division Bench. 


15. On a close and careful inter- 
pretation, therefore, of Cl. (e) of the 
third proviso to S. 136 of the Act we 
are clearly of the opinion that on 
the facts proved in the present case 
as the hoardings containing the ad- 
vertisements were fronting the pub- 
lic street and were clearly exposed 
to public view and the members of the 
public passing through the street, 
they are not covered by the exemp- 
tion contemplated by the proviso and 
are, therefore, exigible to tax. The 
demand notice, therefore, served on 
the appellant by the Municipal Cor- 


poration for payment of tax is not 
legally erroneous. 


A.I. R. 


16. The result is that the appeal 


is dismissed with costs. 
Appeal dismissed. 


AIR 1977 SUPREME COURT 1652 
= 1977 TAX, L. R. 2057 
(From: Madhya Pradesh) 


H. R. KHANNA, R. S. SARKARIA 
AND JASWANT SINGH, JJ, 


Sia] Soap Stone Factory, Appellant 
v. State of Madhya Pradesh and 
others, Respondents, 

Civil Appeal 568 of 1972, D/- 18-1- - 
1977. 

Madhya Pradesh General Sales Tax 
Rules (1959), Rr. 11 to 14 — Service 
of notice — Mode of — Partner of 
assessee firm declining to accept no- 
tices of pending recovery proceedings 
— Notice by affixation is not invalid. 

(Para 9 

KHANNA, J.:— This is an appeal 
against the judgment of the Madhya 
Pradesh High Court dismissing peti- 
tion under Art. 226 of the Constitu- 
tion of India filed by the appellant. 

2. The appellant is a registered 
firm. Various sums of money were 
due from the appellant on account of 
sales tax. The appellant, however, 
could not pay those amounts. Reco- 
very certificate for recovery of 
Rs. 30,000 on account of the sales tax 


was issued by the sales tax authori- 
ties to the Revenue Officer, e Addl. 
Tehsildar Sales Tax, after issuing 


notices to the appellant, attached im- 
movable and movable properties be- 
longing to the appellant, The said 
properties were sold by auction on 


December 8, 1961. Respondent No. 
3 was the highest bidder in those 
auction-sales. He gave a bid of 
Rupees 12,000 for immovable pro- 


perty and of Rs. 21,000 for the mov- 
able property. The appellant, after 
agitating the matter before the re- 
venue authorities, filed petition under 
Art. 226 of the Constitution to chal- 
lenge the attachment and sale of 
the said properties, The High Court, 
as stated above, dismissed the peti- 
tion. 

3. It was urged before the High 
Court on behalf of the appellant that 
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service of the notice which was issu- 
ed by the Additional Tehsildar was 
effected by affixation and not per- 
sonally upon the partners of the ap- 
pellant- firm, The procedure adopt- 
ed in this respect, according to the 
appellant, was not in accordance with 
the rules of procedure prescribed for 
the revenue officers and revenue 
Courts regarding the mode of service. 
The High Court repelled the con- 
tention advanced on behalf of the 
appellant in this respect. The same 
contention has been advanced on be- 
half of the appellant before us by its 
learned counsel, Mr. Goyal, He has 
drawn our attention to Rules, 11. 12, 
18 and 14. According to Rule 11, 
every notice shall be served by ten- 
dering or delivering a copy of it to 
the person concerned personally or 
to his recognised agent. Rule 12 pro- 
vides that where the person concern- 
ed cannot be found and has no re- 
cognised agent, service may be made 
on any adult male member of the 
person concerned, who is residing 
with him, Rule 13 is to the effect 
that where the serving officer deli- 
vers or tenders a copy of the notice 
to the person concerned personally or 
to an agent or other person on his 
behalf, he shall require the signature 
of the person to whom the copy is 
delivered or tendered in token of 
acknowledgment of service. Then fol- 
lows Rule 14, according to which, if 
service of the notice cannot be ef- 
fected in the manner provided in 
Rules 11, 12 and 13 a copy thereof 
may be affixed at the last known 
place of residence of the person con- 
cerned or at some place of public 
resort in the village in which the 
land to which the notice relates is 
situate or from which the land is cul- 
tivated. 


4. The contention of Mr. Goyal 
regarding non-compliance with Rules 
11 to 14, in our opinion, is not well 
founded. As mentioned above, ser- 
vice was effected by affixation, The 
report of the process-server shows 
that before he affixed the notice, a 
partner of the appellant-firm had 
declined to accept the notice. There 
are a number of other reports which 
also show that the partners of the 
appellant declined on various occa- 
sions to accept notices which were 
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sent to them in connection with the 
recovery proceedings. There can also 
be no manner of doubt that the part- 
ners of the appellant-firm were 
aware of the attachment and the pro- 
posed auction-sale of the properties 
in question, We may refer in this 
connection to a letter dated Novem- 
ber 24, 1967 addressed by a partner 
of the appellant-firm to the sales tax 
recovery officer. In the said letter, 
it was admitted by the partner of the 
appellant-firm that he had received 
notice of the auction of the proper- 
ties in dispute On an earlier occa- 
sion the counsel for the appellant 
prayed for time to pay the amount 
of the sales tax due. The amount, 
however, was not paid in spite of the 
fact that ten days’ time was granted 
to do the needful. We. therefore. find 
no valid ground to interfere with the 
judgment of the High Court, dismiss- 
ing the writ petition filed by the ap- 
pellant. The appeal fails and is dis- 
missed, but in the circumstances 
without costs, 


Appeal dismissed. 


AIR 1977 SUPREME COURT 1653 
= 1977 TAX. L. R. 737 


(From: 1971 Tax LR 1602 (Cal.)) 
P. N. BHAGWATI AND S. 
MURTAZA FAZAL ALI, JJ. 

National Co, Ltd., Calcutta, Appel- 

lant v. Deputy Director of Tax Cre- 
dit (Exports), Calcutta and others, 
Respondents, 


Civil Appeal No. 950 of 1972, D/- 
3-3-1977. 
Income-tax Act (1961), Ss. 280 ZC 


and 288 ZE — Notifications D/- 6-6- 
1966 and 8-8-1966 — Not ultra vires 
the powers under Ss. 280 ZC and 
280 ZE. 

No obligation can be spelt out from 
the provisions of Ss. 280 ZC and 280 
ZE requiring the Central Government 
to frame a scheme specifying the 
goods or merchandise in respect of 
which tax credit certificate shall be 
granted. It would indeed be absurd 
to suggest that the Central Govern- 
ment is under an obligation to make 
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a scheme and the requirement of the 
statute would be satisfied so long as 
the Central Government specifies 
some goods or merchandise in the 
Scheme. There is no reason why 
the Central Government should not 
be entitled to say that having regard 
to the factors set out in sub-s. (3) of 
S. 280 ZC, it does not think it desir- 
able that tax credit certificate should 
be granted in respect of any goods 
or merchandise for the time being. 
(Para 7) 
The Notifications D/- 6-6-1966 and 
D/- 8-8-1966 issued by the Central 
Government in exercise of the 
powers conferred by Ss, 280 ZE r/w 
280 ZC, directing that no tax credit 
certificate shall be granted in res- 
pect of goods or merchandise export- 
ed on or after 5-6-1966, therefore, 
are not ultra vires the powers of the 
Government, 1971 Tax LR 1602 
(Cal), Affirmed. (Para 7) 
M/s. N. R. Khaitan, A. T, Patra 
and Praveen Kumar, Advs. for Ap- 
pellant; Mr. Lal Narain Sinha, Sol. 
General, (Mr, S. N. Prasad and Mr. 
Girish Chandra not present, Advs. 
with him), for Respondents, 
The following Judgment of 
Court was delivered by 
BHAGWATI, J.:— The appellant 
owns a jute mill situate at Rajguni, 
Railway Station Andul, District 
Howrah in the State of West Bengal 
and among other jute products, it 
manufactures jute carpet backing 
cloth at its jute mill, The appellant 
exported diverse quantities of jute 
carpet backing cloth manufactured by 
itto various countries during the pe- 
riod 13th July 1966 to 30th Novem- 
ber, 1966. There was a Tax Credit 
Certificate Scheme framed by the 
Central Government: under S. 280 ZE 
read with S, 280 ZC of the Income 
Tax Act 1961. The Scheme was call- 


the 


ed the Tax Credit Certificate (Ex- 
ports) Scheme 1965. The Scheme 
provided for grant of Tax Credit 


Certificate in respect of certain cate- 
gories of goods or merchandise speci- 
fied in column 2 which were export- 
ed to destinations specified in column 
4 and the dates of export of which 


fell after 28th February. 1965. for 
an amount calculated at the rates 
specified in column 3 of the Table 


attached to the Scheme, Jute carpet 


A.I.R. 


backing cloth was covered by Item 1 
in column 2 of the Table which spe- 
cified “goods made of jute not other- 
wise specified”. If the Scheme had 
remained- unamended, the appellant 
would have been entitled to tax cre- 
dit certificates in respect of the ex- 
ports made by it of jute carpet back- 
ing material, but a notification was 
issued by the Central Government on 
6th June, 1966 in exercise of the 
powers conferred by S, 280 ZE read 
with S. 280 ZC, whereby paragraph 
3 of the Scheme which provided for 
grant of tax credit certificate was 
amended by re-numbering that para- 
graph as sub-paragraph (1) and add- 
ing a sub-paragraph (2) to the fol- 
lowing effect: 

“No certificate shall be granted 
under sub-paragraph (1) in respect of 
any sale proceeds referred to in that 
sub-paragraph or part of such sale 
proceeds, received after the 5th day 
of June 1966 in India in accordance 
with the Foreign Exchange Regula- 
tion Act, 1947 (VIT of 1947) and the 
rules made thereunder.” 


2. This amendment had the effect 
of disentitling an exporter to tax 
credit certificate in respect of goods 
or merchandise exported by him in 
all cases where sale proceeds or part 
thereof were received in India after 
5th June, 1966. The necessity for 
making this amendment in the 
Scheme arose on account of devalua- 
tion of the Indian rupee which was 
made by the Central Government, as 
it was felt that in view of the de- 
valuation it was not necessary to 
give any further incentive for ex- 
port, But it was soon realised that 
this amendment of the Scheme might 
work hardship in those cases where 
goods or merchandise were exported 
before 5th June 1966 on the faith of 
the Scheme but for some reason or 


the other, the sale proceeds were 
not received until after that date 
and, therefore, a second notification 


dated 8th August, 1966 was issued by 
the Central Government further 
amending the Scheme in exercise of 
the powers conferred under S. 280 ZE 
read with Sec. 280 ZC by deleting 
sub-paragraph (2) and instead, add- 
ing a proviso which provided for 
grant of tax credit certificate in res- 
pect of goods of merchandise export- 
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ed on or before 5th June 1966 even 
if the said proceeds were received 
after that date and declared that in 
ease of goods exported after 5th June 
1966 the rate specified in column 3 
of the Table shall be deemed to be 
nil and no certificate shall be grant- 
ed in respect of such goods or mer- 


chandise, The exports of jute car- 
pet backing cloth made by the ap- 
pellant were admittedly after 5th 


June, 1966 and hence both the Noti- 
fications adversely affected the ap- 
pellant by disentitling it to tax cre- 
dit certificates in respect of these 
exports. The appellant, therefore, 
filed a Writ Petition in the High 
Court of Calcutta for a writ of 
mandamus for quashing and setting 
aside both the Notifications and 
directing the Central Government to 
consider the application of the ap- 
pellant for tax credit certificates in 
respect of the exports without tak- 
ing into account the two Notifications. 
Though there were several grounds 
on which the validity of these two 
Notifications was challenged in the 
Writ Petition before the High Court, 
only one ground was pressed before 
us on behalf of the appellant and 
we shall, therefore, refer only to 
that ground. That ground was that 
both the Notifications were outside 
the power conferred on the Central 
Government under S. 280 ZE read 
with S, 280 ZC, since the Central 
Government had no power under 
these sections to make a scheme pro- 
viding that no tax credit certificate 
shall be granted in case of any goods 
or merchandise at all, This ground 
found favour with the single Judge 
of the High Court but on appeal 
under Cl. 15 of the Letters Patent, a 
Division Bench of the High Court 
took a different view and negatived 
the challenge. Since the writ peti- 
tion was dismissed by the Division 
Bench, the appellant preferred the 
present appeal after obtaining a cer- 
ficate of fitness from the High 
Court. 


3. The Indian Income 
1922 as originally enacted, did not 
contain the fasciculus of sections 
under Chap. XXII providing for 
grant of tax credit: certificates, This 
Chapter comprising Ss, 280 ZC and 
280 ZE was inserted by the Finance 


Tax Act, 
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Act 1965 with effect from Ist April 
1965 with a view to providing incen- 
tive for export purpose of which 
Ss, 280 ZC and 280 ZE are material, 
read as follows:— 


. "980 ZC. (1) Subject to the provi- 
sions of this section, a person who 
exports any goods or merchandise 
out of India after the 28th day of 
February, 1965 and receives the sale 
proceeds thereon in India in accord- 
ance with the Foreign Exchange Re- 
gulation Act, 1947 (VII of 1947) and 
the rules made thereunder shall be 
granted a tax credit certificate for 
an amount calculated at a rate not 
exceeding fifteen per cent, on the 
amount of such sale proceeds. 

(2) The goods or merchandise in 
respect of which -a tax credit certi- 
ficate shall be granted under sub-sec- 
tion (1) (including the destination 
of their export) and the rate at 
which the amount of such certificate 
shall be calculated shall be such as 
may be specified in the Scheme: 

Provided that different rates may 
be specified in respect of differenti 
goods or merchandise. 

(3) In specifying the goods or mer- 
chandise (including the destination of 
their export) and the rates, the Cen- 
tral Government shall have regard 
to the following factors, namely: 

(a) the cost of manufacture or pro- 
duction of such goods or merchan- 


dise and prices of similar goods in 
the foreign markets; 
(b) the need to develop foreign 


market for such goods or merchan- 
ise; 

(c) the need to earn foreign ex- 
change; 

(d) any other relevant factor.” 

4, Section 280 ZE conferred power 
on the Central Government to frame 
one or more scheme or schemes to 
be called tax credit certificate 
scheme or schemes in the following 
words: 2 

"(1) The Central Government shall, 
by notification in the Official Gazette, 
frame one or more scheme or 
schemes to be called tax credit cer- 
tificate scheme or schemes in rela- 
tion to tax credit certificates to be 
granted under this Chapter. 

(2) A scheme framed under sub- 
s. (1) may provide for:=— 
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(a) the form and manner in which, 
and the authority to which, applica- 
tions for the grant of tax credit cer- 
tificates shall be made; 


(b) the form in which, and the in- 
tervals at which, and the authority 
by which, such certificates shall be 
issued; 

(ec) the verification 
mation or particulars furnished, or 
contained in any application made 
by or on behalf of any person entitl- 
ed to tax credit certificates: 


(d) the determination of the rights 
and obligations of a person to whem 
such certificate has been granted and 
the circumstances in which any 
right in or title to the said certifi- 
cate may be transferred to or de- 
volve on any other person by suc- 
cession or otherwise: 

(e) the determination of the rights 
and obligations of persons who 
jointly subscribe to an eligible issue 
of capital: 

(f) the determination of the rights 
and obligations of persons who sub- 
scribe to an eligible issue of capital. 
on behalf, or for the benefit, of any 
other persons; 


(g) the appointment of any officer 
of Government or of the Reserve 
Berk of India to exercise anv rights 
or perform any duties in connection 
with the grant of the said certifi- 
cates; 

(h) the goods or merchandise and 
the rate or rates for the purposes of 
S. 280 ZC and S. 280 ZD and the 
destination of the export of such 
goods or merchandise for the pur- 
poses of S, 280 ZC; 

(i) any other matter which may be 
necessary or proper for the effective 
implementation of the provisions of 
this Chapter or the scheme. 

(3) The Central Government may, 
by notification in the Official Gazette. 
add to, amend, vary or rescind any 
scheme made under this section.” 

5. It was in exercise of the power 
conferred on the Central Government 
under S., 280 ZE read with Sec- 
tion 280 ZC that the Central Govt. 
made the Tax Credit Certificate (Ex- 
ports) Scheme, 1965. The first Noti- 
fication dated 6th June. 1966 amend- 
ed paragraph 3 of the Scheme » by 
providing that no tax credit certifi- 


of any infor- 
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cate shall be granted in respect of 
‘exports where the sale proceeds 
were received after 5th June, 1966. 


This provision was relaxed by the 
second Notification dated 8th August, 
1966 by providing that in case of ex- 


ports made on or before 5th June, 
1966 tax credit certificate shall be 
granted according to the provisions 


of the Scheme even if the sale pro- 
ceeds were received after that date, 
but in respect of exports made after 
Sth June, 1966, the rate specified in 
column 3 of Table A shall be nil and 
no tax credit certificate shall be 
granted in respect of such exports. 
6. The argument urged on behalf 
of the appellant was that it was not 
competent to the Central Govern- 
ment to provide in the Scheme fram- 
ed under S. 280 ZE read with’ Sec- 
tion 280 ZC that no tax credit certi- 
ficate shall be granted in respect of 
exports of any goods or merchandise. 
The only power, which, according to 


the appellant, the Central Govern- 
ment had under these two sections, 
was to frame a Scheme specifying 


some goods or merchandise the ex- 
port of which would entitle an ex- 
porter to tax credit certificate. The 
appellant conceded that the Central 
Government was not bound to spe- 
cify any particular category of goods 
or merchandise in the Scheme fram- 
ed by it but the limited contention 
was that some goods or merchandise 
must be specified in the Scheme and 
since in the present case the Scheme 
as amended provided that tax credit 
certificates shall not be granted in 
respect of exports of any goods or 
merchandise, the two Notifications 
making this amendment in the 
Scheme were ultra vires the power of 
the Central Government under Sec- 
tions 280 ZE and 280 ZC. This con- 
tention, though it found favour with 
the single Judge of the Calcutta 
High Court who heard the Writ Peti- 
tion in the first instance, is in our 
opinion wholly without force and 
cannot be sustained. A mere look at 
the scheme of the provisions of Sec- 
tions 280 ZC and 280 ZE is sufficient 
to expose the invalidity of this con- 
tention. 

7. Sub-section (1) of S. 280 ZC un- 
doubtedly provides that a person 
who exports any goods or merchan- 
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dise out of India after 28th Febru- 
ary, 1965 and receives the sale pro- 
ceeds thereof in India in accordance 
with the Foreign Exchange Regula- 
tion Act, 1947 and the rules made 
thereunder, shall be granted a tax 
credit certificate for an amount cal- 
culated at a rate not exceeding 15 
per cent of the amount of such sale 
proceeds. But this right conferred 
on an exporter is subject to the 
other provisions of S. 280 ZC and 
these other provisions include sub- 
ss. (2) & (3), Sub-section (2) pro- 
vides in so many terms that the 
goods or merchandise in respect of 
which a tax credit certificate shall 
be granted under sub-s. (1) and the 
rate at which the amount of such 
certificate shall be calculated, shall 
be such as may be specified in the 
Scheme. It is, thus, left to the 
Scheme to be framed by the Central 
Government to specify the goods or 
merchandise in respect of which an 
exporter shall be entitled to tax cre- 
dit certificate as also the rate at 
which the amount of such certificate 
shall be calculated. It is not in res- 
pect of every category of goods or 
merchandise that an exporter can 
claim to be entitled to tax credit 
certificate but it is only in respect of 
such goods or merchandise as are 
specified in the Scheme, The policy 
and the principle which would guide 
the Central Government in selecting 
the goods or merchandise for this 
purpose are set out in  sub-s. (3) 
which provides that in specifying the 
goods or merchandise as also the 
rates, the Central Government shall 
have regard to the various factors 
set out in that sub-section. These 
are the factors which would influ- 
ence the choice of the Central Gov- 
ernment in selecting the goods or 
merchandise for the purpose of grant 
of tax credit certificate and also in 
determining the rates at which tax 
credit certificate should be given. Sec- 
tion 280 ZE, sub-s, (1) confers power 
on the Central Government to frame 
one or more Schemes in relation to 
tax credit certificate to be granted 
under S. 280 ZC and under sub-s. (2) 
such scheme or schemes may pro- 
vide inter alia for the goods or mer- 
chandise and the rate or rates for 
the purposes of S. 280 ZC, We fail 
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to see how any obligation can be 
spelt out from these provisions re- 
quiring the Central Government to 
frame a scheme specifying the goods 
or merchandise in respect of which 
tax credit certificate shall be grant- 
ed. It would indeed be absurd to 
suggest that the Central Government 
is under an obligation to make a 
scheme and the requirement of the 
statute would be satisfied so long as 
the Central Government specifies 
some goods or merchandise in the 
Scheme. There is no reason why 
the Central Government should not 
be entitled to say that having regard 
to the factors set out in sub-s, (3) of 
S. 280 ZC, it does not think it desir- 
able that tax credit certificate should 
be granted in respect of any goods 
or merchandise for the time  being.| 
Sub-section (3) of S. 280 ZC confers 
power on the Central Government in 
so many terms to rescind a Scheme 
made by it and that also supports 
the view that the Central Govern- 
ment may, keeping in view the fac- 
tors set out in sub-s. (3) of S. 280 ZC, 
decline to make a scheme or pro- 
vide in the scheme that there 
shall be no goods or merchandise in 
respect of which tax credit certifi- 
cate shall be granted. In the cir- 
cumstances we think that the ivi- 
sion Bench of the High Court was 
right in holding that the Central 
Government was entitled to issue 
the two impugned Notifications 
directing that no tax credit certifi- 
cates shall be granted in respect of 
goods or merchandise exported on 
or after 5th June, 1966. 

8. We accordingly dismiss the ap- 
peal with costs. 


Appeal dismissed. 
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Wealth Tax Act (1957), S.7 (1) — 
Valuation of asset — Lease hold pro- 
perty — Assessee lessee covenanting 
to pay 50% of unearned increase in 
value of land to lessor at time of 
assignment — Such proportion of 
unearned increase must be deducted 
from valuation. 


The assessee is assessed to wealth 
tax as an individual, His net wealth 
on the valuation date included pro- 
perty which consisted of leasehold in- 
terest in the land together with a 
house built upon it. The land be- 
longed to the President of India and 
it was leased by the President of 
India to one V on the terms and 
conditions set out in an agreement of 
lease dated 30th December, 1954 
and the leasehold interest was ac- 
quired from V by the assessee, The 
assessee constructed a large building 
on the land and the question arose 
as to how the lease hold interest of 
the assessee in the land together 
with the building should be valued. 
In the lease there was a covenant 
that the lessee shall not be entitled 
to assign the lease hold interest 
without obtaining the prior approval 
in writing of the lessor and the les- 
sor shall be entitled to claim and re- 
cover from the lessee 50% of the un- 
earned increase in the value of the 
land at the time of the assignment. 


Held, that in determining the va- 
lue of the leasehold interest of the 
assessee in the land for the purpose 
of assessment to wealth tax, the 
price which the leasehold interest 
would fetch in the open market were 
it not encumbered or affected by 
the burden or restriction contained in 
the lease deed, would have to be 
reduced by 50 per cent of the un- 
earned increase in the value of the 
land on the basis of the hypothetical 
sale on the valuation date. 1975 Tax 
LR 380 (Delhi), Affirmed. 

(Para 9) 


Tt is clear from the language of 
S. 7, sub-section (1) that what the 
Revenue is required to do for the 
purpose of determining the value of 
an asset is to assume that the asset 
which is to be valued is being sold in 
the open market and to fix its value 
for the purpose of wealth tax upon 
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that hypothesis, New, whenever the 
value of-an asset has to be deter- 
mined on the basis of a hypothetical 
sale, the court has necessarily to 
embark upon speculations which may 
be quite difficult and in some cases, 
even artificial Here the asset to 
be valued is the leasehold interest in 
the land with the burden or restric- 
tion contained in the lease deed and 
the inquiry has, therefore, to be 
directed to the question as to what 
is the price which this 
fetch if sold in the open market. 
What would be the realisable value 
of this asset? It would indeed be 
difficult to speculate as to what the 
lease hold interest in the land 
would fetch in the open market when 
it is affected by the burden or re- 
striction contained in the lease deed. 
If the leasehold interest were free 
from this burden of restriction, it 
would be comparatively easy to de- 
termine its market value, for there 
are recognised metheds of valuation 
of leasehold interest, but where the 
leasehold interest is cut down by 
this burden or restriction and some 
right or interest is abstracted from 
it the problem of valuation becomes 
difficult one and some method has 
to be evolved for resolving it. The 
only way it can be done im a case 
of this kind is by taking the market 
value of the leasehold interest as if 
it were unencumbered or unaffected 
by the burden or restriction and de- 
ducting from it, 50 per cent of the 
unearned increase in the value of 
the land on the basis of the hypo- 
thetical sale, as representing the va- 
lue of such burden or restriction, 


(Para 7) 
Looked at from another angle it 


could be obvious that the lessor has 
undoubtedly the reversion, but coupl- 
ed with it is also the right to 50 per 
cent of the unearned increase in the 
value of the land at the time of as- 
sigsnment of the leasehold interest 
by the lessee as also the pre-emptive 
right to the land after deducting 50 
per cent of the unearned increase 
from the price obtainable by the 
lessee. This is the asset of the les- 
sor which would have to be valued 
when the lessor is sought to be as- 
sessed to wealth tax. The right to 50 
per cent of the unearned’ increase on 


asset would . 
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assignment of the leasehold interest 
would certainly add to the value 
which the reversion would otherwise 
fetch in the open market. Now, once 
it is granted that under the lease 
deed the lessor has a bundle of 
rights, which includes ‘something’ 
more than the reversion, that ‘some- 
thine’ would necessarily be subtract- 
ed from the interest of the lessee 
and to that extent, the interest of 
the lessee would stand reduced. The 
interest of the lessee would be the 
leasehold interest minus that ‘some- 
thing’, What goes to augment the 
interest of the lessor would corres- 
pondingly reduce the interest of the 
lesseee and it cannot be taxed as the 
wealth of both the lessor and the 
lessee. It would be ineludible in the 
net wealth of the lessor and hence it 
cannot at the same time form part 
of the wealth of the lessee and must 
be subtracted in determining the na- 
ture and extent of the interest of the 
lessee. (Para 6) 


In the circumstances of the case 50 
per cent of the unearned increase in 
the value of the land would be 
diverted to the lessor before it 
reaches the hands of the assessee as 
part of the price. The assessee holds 
the leasehold interest on condition 
that if he assigns it, 50 per cent of 
the unearned increase in the value 
of the land will be payable to the 
lessor, That is the condition on 
which he has acquired the leasehold 
interest and hence 50 per cent of the 
urearned increase in the value of 
the land must be held to belong to 
the lesssor at the time when it is 
received by the assessee and it would 
not be part of the net realisable 
worth of the leasehold interest in 
the hands of the assessee, If a ques- 
tion is asked as to what is the real 
wealth of the assessee in terms of 
money so far as the leasehold inte- 
rest is concerned. the answer would 
inevitably be that it is the price less 
50 per cent of the unearned increase 
ir the value of the land. (Para 8) 
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Mr. R. M. Mehta, Sr. Adv., (Mr. P. 
L. Juneja, Adv. with him), for Ap- 
pellant: Mr. G. C. Sharma, Sr. Adv., 
(M/s. M. L. Khanna, Anup Sharma, 
Miss Jaswal K. K. and K. R, Naga- 
raja and Mr. D. K. Jain, Advs, with 
him). for Respondent, 


BHAGWATI, J:— This appeal- 
raises a rather difficult but interest- 
ing question of law relating to valua- 
tion for the purpose of the Wealth 
Tax Act, 1957 of leasehold interest 
in land, when there is a covenant in 
the lease that the lessee shall not be 
entitled to assign the leasehold inte- 
rest without obtaining the prior ap- 
proval in writing of the lessor and 
the lessor shall be entitled to claim 
and recover from the lessee a cer- 
tain specified proportion of the un- 
earned increase in the value of the 
land at the time of the assignment. 


2. The controversy in this appeal 
relates to the assessment year 1968- 
69, the relevant valuation date being 
3lst December, 1967. The assessee is 
assessed to wealth tax as an indivi- 
dual. His net wealth on the valua- 
tion date included a property situate 
on plot No, 12, Block No. 39, Kautilya 
Marg, Chanakyapuri. The property 
consisted of leasehold interest in the 
land together with a house built 
upon it, The land belonged to the 
President of India and it was leased 
by the President of India to one 
Vashesharan Devi on the terms and 
conditions set out in an agreement of 
lease dated 30th December. 1954 and 
the leasehold interest was acquired 
from Vashesharan Devi by the as- 
sessee. The premium for the grant 
of the lease was Rs. 24,400/- and 
the annual rent was fixed at Rupees 
610/-, subject to certain variations. 
The terms and conditions of the 
lease are a little important and, so 
far material, they may be reproduced 
as follows: 


"13. The lessee shall before any 
assignment or transfer of the said 
premises hereby demised or any part 
thereof obtain from the lessor or 
such officer or body as. the lessor may 
authorise in this behalf approval in 
writing of the said assignment or 
transfer and all such assignees and 
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transferees and the heirs of the lessee 
shall be bound by all the covenants 
and conditions herein contained and 
be answerable in all respect therefor: 


Provided also that the lessor be 
entitled to claim and recover a por- 
tion of the unearned increase (i.e. 
the difference between the premium 
alrady paid and current market va- 
lue) in the value of land at the time 
of transfer (whether such transfer is 
of an entire site or only a part there- 
of), the amount to be recovered being 
50 per cent of the unearned increase. 


The lessor shall have a pre-emp- 
tive right to the property after de- 
ducting 50 per cent of the unearned 
(torn) said.” 


The assessee constructed a large 
building on the land and the ques- 
tion arose as to how the leasehold 
interest of the assessee in the land 
together with the building should be 
valued, This property had been 
valued in the past assessment years 
at Rs. 6.00.000/- and the assessee 
had accepted this valuation and not 
challenged it. But in the assessment 
for the assessment year 1968-69 the 
assessee valued this property in its 
return of net wealth at Rs. 4,52,000/- 
on the basis of a certificate obtained 
from M/s, Anand Apte and Jhabvala, 
Architects who are approved valuers 
recognised by the Department. The 
Architects estimated the value of the 
property at Rs. 5,82,268/- and from 
this figure, they deducted a sum of 
Rs. 1,30,000/- representing 50 per 
cent of the unearned increase in the 
value of the land, which under the 
terms and conditions of the lease be- 
Jonged to the lessor and arrived at 
the value of Rs. 4,52,000/-. The 
Wealth Tax Officer did not accept 
the estimate of the valuation made 
by the Architects and taking the an- 
nual rent of Rs. 1,30,000/- fetched by 
the property as the basis, computed 
the net annual rent at Rs, 82.956/- 
and arrived at the figure of Rupees 
8.29,560/- as the value of the pro- 
perty by applying the multiple of 
ten to the annual rental value of 
Rs. 82,956/-. The Wealth Tax Officer 
rejected the claim of the assessee to 
deduct from the value of the pro- 
perty 50 per cent of the unearned 
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increase in the value of the land on 
the ground that this claim was based 
“merely on hypothetical presumptions” 
but reduced the value of the property 
from Rs. 8,29,560/- to Rs. 6,00,000/-, 
since that was the figure accepted by 
the Revenue in the past assessment 
years, The assessee challenged the 
valuation made by the Wealth 
Tax Officer in an appeal pre- 
ferred before the Appellate Assis- 
tant Commissioner, but the appeal 
was unsuccessful as the Appellate As- 
sistant Commissioner took the same 
view as the Wealth Tax Officer. The 
Tribunal also, in further appeal, af- 
firmed the same view holding that 
“the fact that the assessee might 
have to pay 50 per cent of the un- 
earned increase to the lessor does 
not affect the valuation of the pro- 
perty under S. 7 of the Wealth Tax 
Act” and the words used in that sec- 
tion “make it clear that the estimate 
which should be made by the Wealth 
Tax Officer is of the gross price” 
and hence no part of the unearned 
increase was deductible in computing 
the value of the property for the 
purpose of the Wealth Tax Act. The 
Tribunal also upheld the rental 
method of valuation of the property 
and fiinding that the valuation of 
Rs. 6,00,000/- adopted by the Wealth 
Tax Officer was even less than eight 
times the annual rental value of 
Rs, 82,956/-, the Tribunal declined to 
interfere with the valuation made by 
the Wealth Tax Officer. 


3. The assessee thereupon applied 
to the Tribunal for making a refer- 
ence to the High Court and on the 
application of the assessee, the fol- 
lowing question of law was referred 
by the Tribunal for the opinion of 
the High Court: 


‘Whether on the facts and in the 
circumstances of the case, the Tribu- 
nal was justified in lew in taking 
the view that 50% of the unearned 
increase payable to the lessor of the 
land formed part of, and was not 
deductible out of. the valuation of 
the property for the purposes of 
Wealth-tax Act?” 


The High Court took the view that 
the liability to pay 50 per cent of the 
unearned increase in the value of the 
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land to the lessor at the time of the 
assignment was a disadvantage at- 
tached to the leasehold interest in 
the land and hence its value was li- 
able to be deducted frorn the value 
of the property in arriving at the 
net wealth of the assessee and on 
this view, it answered the question 
in the negative in favour of the as- 
sessee. This led to the filing of the 
present appeal by the Revenue after 
obtaining a certificate of fitness from 
the High Court. 


4. It would be convenient at the 
outset to refer to the relevant provi- 
sions of the Wealth Tax Act, 1957 
before we address ourselves to the 
question which arises for determina- 
tion in the appeal. The Wealth Tax 
Act, 1957 was passed by the Par- 
liament in exercise of the legislative 
power conferred under Entry 86 of 
List I of the Seventh Schedule to 
the Constitution and, as pointed out 
by Shah, J., in Sudhir Chandra Nawa 
v. Wealth Tax Officer, Caleutta, 69 
ITR 897: (AIR 1969 SC 59), wealth 
tax “is a tax imposed on the capital 
value of the assets of individuals and 
companies on the valuation date — 
it is imposed on the total assets 
which the assessee owns” and it is 
levied on the value of those assets. 
Section 3 is the charging section and 
it provides that, subject to the other 
provisions contained in the Act, there 
shall be charged for every assess- 
ment year commencing on and from 
the 1st day of April, 1957 a tax in 
respect of the net wealth on the cor- 
responding valuation date of every 
individual, Hindu Undivided Family 
and company at the rate or rates 
specified in the Schedule. Thus, 
wealth tax is a tax on the net wealth 
of the assessee on the valuation date. 
Net wealth is defined in Sec. 2 (m) to 
mean “the amount by which the ag- 
gregate value, computed in accord- 
ance with the provisions of this Act, 
of all the assets, wherever located, 
belonging to the assessee on the 
valuation date, including assets re- 
quired to be included in this net 
wealth as on that date under this 
Act, is in excess of the aggregate 
value of all the debts owed by the 
assessee on the valuation date” other 
than debts falling within certain 
specified categories, The word ‘asset’ 
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used in S. 2(m) is of the widest 
signification and under S. 2 (e), it in- 
cludes property of every description, 
movable or immovable, barring cer- 
tain exceptions which are not mate- 
rial for our purpose. What is, there- 
fore, necessary for the purpose of 
determining of the net wealth of the 
assessee is, first to compute the ag- 
gregate value of all assets belonging 
to the assessee in accordance with 
the provisions of the Act and then 
to deduct from it the aggregate value 
of all the debts, and the resultant 
which is obtained would be the net 
wealth assessable to tax, Sec. 7, sub- 
section (1) lays down the mode of 
determination of the value of an as- 
set for the purposes of the Act and 
it says that, subject to any rules 
made in this behalf, the value of any 
asset other than cash “shall be esti- 
mated to be the price which, in the 
opinion of the Wealth Tax Officer it 
would fetch if sold in the open mar- 
ket on the valuation date’. Now, 
plainly one of the assets belonging to 
the assessee in the present case was 
the leasehold interest in the land to- 
gether with the building upon it and 
for the purpose of computing the 
net wealth of the assessee, it was 
necessary to determine the value of 
this asset, The question which must, 
therefore, be asked in terms of Sec- 
tion 7°(1) is: what would be the price 
which this asset would fetch if sold 
in the open market on the valuation 
date? This question cannot be satis- 
factorily answered, unless we first 
determine what is the nature of this 
asset: what is the interest in pro- 
perty, qualitative as well as quanti- 
tative, which this asset represents? 


5. The asset consists of leasehold 
interest of the assessee in the land 
together with the building construct- 
ed upon it, The building, of course, 
belongs to the assessee having been 
constructed by him and the determi- 
nation of its value should not pre- 
sent any difficulty, because there are 
recognised methods of valuation of 
buildings. The difficulty, however, 
arises in regard to valuation of the 
leasehold interest in the land. The 


leasehold interest is held by the as- 
Sessee under a lease-deed executed 
by the President of India and apart 
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from Cl. (13), which we have repro- 
duced above, it is an ordinary lease- 
deed of the usual kind, Clause (13) 
of the lease-deed provides that the 
assessee shall not be entitled to as- 
sign the lease-hold interest in the 
land without obtaining ‘the prior ap- 
proval in writing of the lessor and 
50 per cent of the unearned increase 
in the value of the land at the time 
of the assignment shall be claimable 
by the lessor, and moreover, if the 
lessor so desires, he shall have pre- 
emptive right to purchase the pro- 
perty after deducting 50 per cent of 
the unearned increase in the value of 
the land. Does this covenant merely 
impose a personal obligation on the 
lessee which arises on assignment of 
the leasehold interest or it is a cov- 
enant running with the land? That 
is a question which has a direct bear- 
ing on the valuation of the leasehold 


interest. Now, the last portion of 
the first paragraph of Cl. (13) pro- 
vides that “all such assignees and 


transferees —- shall be bound by all 
the covenants and conditions herein 
contained and be answerable in res- 
pect therefor.” This means that 
whenever an assignment of the lease- 
hold interest is made by the lessee, 
the assignee would be bound by all 
the covenants contained in the lease- 
deed and these would indisputably 
include the covenant in l. (18). 
Clause (13) would equally bind the 
assignee and if the assignee in his 
turn wants to assign his lease- 
hold interest in the land, he would 
have to obtain the prior approval in 
writing of the lessor to such assign- 
ment and the lessor would be entitl- 
ed to claim 50 per cent of the un- 
earned increase in the value of the 
Jand. This indeed was not disputed 
on behalf of the Revenue. The cov- 
enant in Cl, (13) is, therefore. clear- 
ly a covenant running with the land 
and it would bind whosoever is the 
holder of the leasehold interest for 
the time being. It is a constituent 
part of the rights and liabilities and 
advantages and disadvantages which 
go to make up the leasehold interest 
and it is an incident which is in the 
nature of burden.on the leasehold 
interest. Plainly and indisputably it 
has the effect of depressing the va- 
lue which the leasehold interest 
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would fetch if it were free from this 
burden or disadvantage. Therefore, 
when the leasehold interest in the 
land has to be valued, this burden or 
disadvantage attaching to the lease- 
hold interest must be duly discount- 
ed in estimating the price which the 
leasehold interest would fetch. To 
value the leasehold interest on the 
basis that this burden or disadvan- 
tage were to be ignored would be to 
value an asset different in content 
and quality from that actually own- 
ed by the assessee. This was the 
principle applied by the Judicial 
Committee in Corrie v, MacDermott, 
1914 AC 1056 an appeal from Aus- 
tralia where the question arose as to 
how certain land granted by the 
Government of Queensland to the 
trustees of the Acclimatisation Society 
of Queensland to be used only for 
the purpose of the Society should be 
valued on resumption by the Gov- 
ernment. The trustees had no gene- 
ral power of sale but they were by 
statute authorised to sell any part of 
the land to the local authority and 
to the National Agricultural and In- 
dustrial Association. It was held by 
the Judicial Committee that in view 
of this restriction on the nature of 
the interest of the trustees in the 
land, the trustees were not entitled, 
upon resumption of the land by the 
Government, to be paid unrestricted 
free-hold value of the land but only 
the value of the land to the trustees 
under the conditions upon which 
they held it. The Judicial Committee 
pointed out that if the owner holds 
the property subject to restrictions, 
‘it is a necessary point of enquiry 
how far these restrictions affect the 
value” and the property cannot be 
valued as if it were “unrestricted in 
any way”, The burden of limitation 
attaching to the leasehold interest in 
the present case must, therefore, be 
taken into account in arriving at the 
value of the leasehold interest and it 
cannot be valued ignoring the bur- 
den or limitation. 


6. This problem can also be look- 
ed at from a slightly different angle 
and this approach too would throw 
some light on the true nature of the 


leasehold interest required to he 
valued. Let us approach the gues- 
tion from the point of view of the 


1977 


lessor, What is the nature of the 
lessor’s interest in the land? The 
lessor has undoubtedly the reversion, 
but coupled with it is also the right 
to 50 per cent of the unearned in- 
crease in the value of the land at 
the time of assignment of the lease- 
hold interest by the lessee as also the 
pre-emptive right to the land after 
deducting 50 per cent of the un- 
earned increase from the price ob- 
tainable by the lessee. This is the as- 
set of the lessor which would have 
to be valued when the lessor is 
sought to be assessed to wealth tax. 
The right to 50 per cent of the un- 
earned increase on assignment of the 
leasehold interest would certainly add 
to the value which the reversion 
would otherwise fetch in the open 
market. Now, once it is granted that 
under the lease deed the lessor has a 
bundle of rights, which includes 
‘something’ more than the reversion, 
that ’something’ would necessarily be 
subtracted from the interest of the 
lessee and to that extent, the interest 
of the lessee would stand reduced. 
The interest of the lessee would he 
the leasehold interest minus that 
‘something’. What goes to augment 
the interest of the lessor would cor- 
respondingly reduce the interest of 
the lessee and it cannot be taxed as 
the wealth of both the lessor and the 
lessee. It would be includible in the 
net wealth of the lessor and hence it 
cannot at the same time form part 
of the wealth of the lessee and must 
be subtracted in determining the na- 
ture and extent of the interest of the 
lessee. 


7. That takes us to the question as 
to how the leasehold interest of the 
assessee with the burden or limita- 
tion attaching under Cl. (13) of the 
lease-deed should be valued. It is 
clear from the language of S. 7, sub- 
s. (1) that what the Revenue is re- 
quired to do for the purpose of de- 
termining the value of an asset is 
ito assume that the asset which is to 
be valued is being sold in the open 
market and to fix its value for the 
jpurpose of wealth tax upon that 
hypothesis. Now, whenever the va- 
lue of an asset has to be determined 
on the basis of a hypothetical sale, 
the court has necessarily to embark 
upon speculations which may be 
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quite difficult and in some eases, 
even artificial, Here the asset ta be 
valued is the leasehold interest. in 
the land with the burden or restric- 
tion contained in Cl. (13) of the lease- 
deed and the inquiry has, therefore, 
to be directed to the question as to 
what is the price which this asset 
would fetch if sold im the opem mar- 
ket. What would be the realisable 
valve of this asset? It would indeed 
be difficult to speculate as to what 
the leasehold interest im the land 
would fetch in the open market whem 
it is affected by the burden or re- 
striction contained in Cl. (13) of the 
lease deed. If the leasehold interest. 
were free from this burden or re- 
striction, it would be comparatively 
easy to determine its market value, 
for there are recognised methods of 
valuation of leasehold interest, but 
where the leasehold interest is cut. 
down by this burden or restriction 
and some right or interest is abstract- 
ed from it, the problem of valuation 
becomes a difficult ome and some 
method has to be evolved for re- 
solving it. The only way it can be 
done in a case of this kind is by taking 
the market value of the lIeasehold 
interest as if it were unencumbered! 
or unaffected by the burden or re- 
striction of CL (13) and deducting 
from it, 50 per cent of the unearned 
increase in the value of the Jand on 
the basis of the hypothetical sale, as 
representing the value of such bur- 
den or restriction. 


8. There is also ome other consi- 
deration which reinforces the adop- 
tion of this method of valuation. 
When, for the purpose of valuation 
of the leasehold interest, it is as- 
sumed that the leasehold imterest is 
sold in the open market, the price 
received does not in its entirety be- 
long to the assessee. Fifty per cent 
of the unearned increase in the value 
of the land is diverted to the lessor 
by virtue of the paramount title con- 
tained in CI, (13) and when received 
by the assessee, it belongs to the les- 
sor, It is in truth and substance col- 
lected by the assessee on behalf of 
the lessor, What is received by the 
assessee on his own account is only 
the price less 50 per cent of the un- 
earned increase in the value of the 
land and that represents the net re- 
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alisable worth of the asset in the 
hands of the assessee. The Revenue 
contended that payment of 50 per 
cent of the unearned increase in the 
value of the land to the lessor is 
really an instance of application of 
the price received by the assessee 
and not diversion of a part of the 
price by paramount title and hence 
the whole of the price must be 
taken as the measure of the wealth 
of the assessee. But this contention 
is, in our opinion, not well founded 
and cannot be sustained The true 
test for determining whether a pay- 
ment made by an assessee out of an 
amount received by him is an appli- 
cation of part of the amount which 
belongs to him or it is payment of 
an amount which is diverted before 
it reaches the assessee so that at the 
time of receipt, it belongs to the 
payee and not to the assessee, has 
been explained by Hidayatullah, J., 
in C.LT. v, Sitaldas Tirathdas, 41 
ITR 367: (AIR 1961 SC 728) in the 
following words: 


“In our opinion, the true test is 
whether the amount sought to be de- 


ducted, in truth, never reached the 
assessee as his income, Obligations, 
no doubt. there are in every case, 


but it is the nature of the obligation 
which is the decisive fact. There is a 
difference between an amount which 
a person is obliged to apply out of 
his income and an amount which by 
the nature of the obligation cannot 
be said to be a part of the income of 
the assessee. Where by the obliga- 
tion income is diverted before it 
reaches the assessee, it is deductible; 
but where the income is required to 
be applied to discharge an obligation 
after such income reaches the asses- 
see, the same consequence, in law, 
does not follow, It is the first kind 
of payment which can trulv be ex- 
cused and not the second, The second 
payment is merely an obligation to 
pay another a portion of one’s own 
income, which has been received and 
is since applied. The first is a case 
in which the income never reaches 
the assessee, who, even if he were 
to collect it, does so, not as part of 
his income, but for and on behalf of 


the person to whom it is pavable. 
In our opinion, the present case is 
one in which the wife and children 


“an 


W, T. Commr., New Delhi v. P. N. Sikand 


A.LR. 


of the assessee who continued to be 
members of the family received a 
portion of the income of the asses- 
see, after the assessee had received 
the income as his own. The case is 
one of application of a portion of the 
income to discharge an obligation 
and not a case in which by an over- 
riding charge the assessee became 
only a collector of another’s income”. 
It is clear on the application of this 
test that in the present case, 50 per 
cent of the unearned increase in the 
value of the land would be diverted 
to the lessor before it reaches the 
hands of the assessee as part of the 
price, The assessee holds the lease- 
hold interest on condition that if he 
assigns it, 50 per cent of the un- 
earned increase in the value of the 
land will be payable to the lessor. 
That is the condition on which he 
has acquired the leasehold interest: 
and hence 50 per cent of the unearn- 
ed increase in the value of the land 
must be held to belong to the lessor 
at the time when it is received by 
the assessee and it would not be part 
of the net realisable worth of the 
leasehold interest in the hands of the 
assessee. If a question is asked as 
to what is the real wealth of the as- 
sessee in terms of money so far as 
the leasehold interest is concerned, 
the answer would inevtiably be that 
it is the price less 50 per cent of the 
unearned increase in the value of the 
land, It is difficult to see how 50 per 
cent of the unearned increase in the 
value of the land which belongs to 
the lessor can be regarded as part of 
the wealth of the assessee. The posi- 
tion would undoubtedly be different 
where a payment is made by an as- 
sessee which is an application of a 
part of the price received by him. 
Where such is the case, the whole of 
the price would represent the net 
realisable worth of the asset in the 
hands of the assessee and what is 
paid out by the assessee would be 
merely a disbursement made after 
the price reaches the assessee as his 
own property, That was the posi- 
tion in Lakshi Kant Jha v. Commr. 
of Wealth Tax B and O.. 90 ITR 97: 
(1973 Tax LR 955) (SC) where the 
question arose whether the expendi- 


ture in connection with brokerage, 
commission or other expenses which 
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would be liable to be 
the assessee in effectuating a sale 
would be deductible from the mar- 
ket value of the shares in, determin- 
ing their value’ for the - purpose of 
assessment to wealth tax. This Court 
held that in computing the value of 
the shares, the assessee is not en- 
titled to deduction of brokerage and 


incurred by 


commission from the valuation of the . 


shares as given in the Stock Ex- 
change quotations or quotations. fur- 
nished by well-known brokers, It 
was pointed out by this Court that: 
“It is not... the amount which 
the vendor would receive after de- 
duction of this expense, but 
price which the asset would fetch 
when sold in the open market which 
would constitute the value of the as- 
set for the purpose of S. 7 (1)- of 
the Act”, Obviously, this view was 
taken because the entire price, when 
received, would belong to the asses- 
see and payment of brokerage and 
commission would be merely applica- 
tion of part of the price in meeting 
expenditure necessary for effectuat- 
ing the sale and hence it would not 
be deductible in ascertaining the net 
realisable worth of the shares in the 
hands of the assessee. 


9. We are, therefore, of the view 
that the question referred by the 
Tribunal must be answered in the 
negative and it must be held that in 
determining the value of the lease- 
hold interest of the assessee in the 
land for the purpose of assessment to 
wealth tax, the price which the lease- 
hold interest would fetch in the open 
market were it not encumbered or 
affected by the burden or restriction 
contained in Cl, (13) of the lease 
deed, would have to be reduced by 
50 per cent of the unearned in- 
crease in the value of the land on 
the basis of the hypothetical sale on 
the valuation date. The appeal ac- 
cordingly fails and must be dismissed 
with costs. i 


Appeal dismissed. 
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AIR 1977 SUPREME COURT 1665 
(From: Patna) 

P. N. BHAGWATI, A, C. GUPTA 

AND P. N, SHINGHAL, JJ. 

Deepak Sarkar and another, Ap- 

other, Respondents. T 


Criminal Appeal No. 363 of . 1975, 
D/- 9-12-1976. : 


Criminal P. C. (1898), S. 561-A — 
New point — Contention that Jharia 


.Mines Board of Health not being a 


“local authority”, Food Inspector at- 
tached to it was not entitled to 
launch prosecution under Prevention 
of Food Adulteration Act ought 
to be allowed to be raised though 
taken for first time during argu- 
ments, (Criminal P. C, (1974), Section 
482), - (Para 1) 


BHAGWATI, J.:— . This appeal by 
Special leave arises out of an appli- 
cation made by the appellants under 
Sec. 561A of the Code of Criminal 
Procedure, 1898 for quashing a crimi- 
nal prosecution pending against them 
in the Court of Munsif Magistrate, 
First Class, Dhanbad under the Pre- 
vention of Food Adulteration Act, 
1954, Two contentions were. raised 
on behalf of the appellants challeng- 
ing the validity of the criminal prò- 
secution, but both of them were 
negatived by the High Court. The ap- 
pellants also sought to raise at the 
hearing of the application before the 
High Court a further contention, 
namely, that Jharia Mines Board of 
Health was not a local authority 
within the meaning of Sec. 2 (viii) of 
the Act and hence the Food Inspec- 
tor attached to the Jharia Mines. 
Board of Health was not entitled to’ 
launch a prosecution against the ap- 
pellants and no cognizance of the 
complaint lodged by him could be 
taken under the Act, This conten- 


- tion was, however, not allowed to be 


raised by the High Court since it had 
not been taken in the petition and 
was sought to be urged for the first 
time at the hearing of the applica- 
tion, Now it is true that this con- 
tention was not raised in the appli- 
cation, but that is no reason why it 
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should not have been allowed to be 
taken in argument at the hearing of 
the application. We accordingly al- 
low the appeal, set aside the order 
made by the High Court and remand 
the case to the High Court so that 
the High Court. may hear the par- 


ties on this further contention and’ 


dispose of the application before it. 
We may make it clear that the two 
contentions which were urged before 
the High Court and negatived by it 
in the judgment under appeal will 
not be allowed to be raised again be- 
fore the High Court. We hope and 
trust that the High Court will dis- 
pose of the application at an early 
date in the light of the observations 
contained in this judgment. 


Appeal allowed. 
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V. R. KRISHNA IYER, R. S.. 
SARKARIA AND JASWANT 
“SINGH, JJ. 

M/s. Cox and Kings (Agents) Ltd., 
Appellant v. Their Workmen and 

others, Respondents. 

Civil Appeal No, 376 of 1976, Dj/- 
18-3-1977. 


(A) Industrial Disputes Act (1947), 
Ss. 19 (3) and 2 (b) ‘Award’? — 
Meaning — Bar on second reference 
— Bar operates only with regard to 
determination made on merits — De- 
termination by Labour Court that no 
industrial dispute exists, no demand 
notice having been served Held 
.there was no determination on merits 
of an industrial dispute or a aues- 
tion relating thereto — Second refer- 
ence within one year from the date 
of order held was not barred, 1973 
Lab IC 711 (All), Overruled. 


Pond 


The definition of “award” in Sec- 
tion 2 (b) falls in two parts. The 
first part covers a determination, fi- 
nal or interim, of any industrial dis- 


pute, The second part takes in a 
determination of- any question relat- 
ing to an industrial dispute. But the 
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A. ER. 
basic postulate common to both the 
parts of the definition is the exis- 


tence of an industrial dispute, actual 
or apprehended. The “determination” 
contemplated by the definition is of 
the industrial dispute or a question 
relating thereto on merits. Section 2 
itself, expressly makes the definition 
subject to “anything repugnant in the 
subject or context.” Courts have 
therefore to consider this definition 
in the context of Sec. 19 and other 
related provisions of the Act. 

(Para 23) 


From a conjoint reading of Cl. (b) 
of S. 2 and sub-sections (1) and (4) 
of S, 10, it is clear that in order to 
be an ‘award’ within the second part. 
of the definition, a determination 
must be (i) an adjudication of a 
question or point relating to an in- 
dustrial dispute, which has been spe- 
cified in the Order of Reference or 
is incidental thereto, and - (ii) such 
adjudication must be one on merits. 

(Para 26) 


Held that an Order of the Labour 
Court to the effect, that since no de- 
mand of the workmen had been 
served on the employer, no indus- 
trial dispute had come into existence 
in accordance with law, and as such, 
the Reference was invalid and the 
Court had no jurisdiction to adjudi- 
cate the matter referred to it by the 
Government, did not possess the at- 
tributes essential te bring it within 
the definition of an “award”. It did 
not determine the questions or points 
specified in the Government Order of 
Reference. Nor was it an adjudica- 
tion on merits of any industrial dis- 
pute or a question relating thereto. 
The mere fact that this order was 
published by the Government under 
S. 17 (1) of the Act did not confer 
that status on it. By any reckoning, 
the decision of the Labour Court by 
its very nature did not impose any 
continuing obligation on the parties 
bound by it. Therefore the Second 
Reference to the Labour Court for 
adjudication of the same matter was 
not barred on the ground that the 
same was made within one year of 
the first award, 1973 Lab IC 711 
(All). Overruled. (1965) 2 Lab LJ 
149 (SC), Rel. on, AIR 1976 Delhi 
168, Affirmed, (Paras 27, 29) 
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(B) Industrial Disputes Act (1947). 
S. 15 — Finding of Labour Court 
that after dismissal the workman was 
unable to find alternative employ- 
ment based on evidence produced by 


parties — High Court, held, was 
right in not interfering with that 
finding of fact in its writ jurisdic- 


tion. (Constitution of India, Art. 226). 
(Para 36) 


Cases Referred: Chronological Paras 


1973 Lab IC 711 (Al) 14 

AIR 1968 SC 585:(1968) 1 SCR r 
1968 Lab IC 558 

(1965) 2 Lab LJ 149 (SC) 15 


Mr. G. B. Pai Sr. Adv., (M/s. O. 
C Mathur and D N. Mishra Advs. 
with him). for Appellant: Mr. M. K. 
Ramamurthi. Sr. Adv., (M/s. S. C. 
Jain and Madan Mohan, Advs. with 
him), for Respondents. 


, The Judgment of the court was 
delivered by 


SARKARIA, J.:— The principal 
question that arises in this appeal 
by special leave is: Whether an order 
of the Labour Court to the effect, 
that since no demand of the work- 
men had been served on the emplo- 
yer, no industrial dispute had come 
into existence in accordance with 
law, and as such the Reference was 
invalid and the Court had no juris- 
diction to adjudicate the matter re- 
ferred to it by the Government, is an 
“award” for the purposes of S. 19 of 
the Industria] Disputes Act, 1947 
(for short. called the Act)? 


2. Cox & Kings (Agents) Ltd, (for 
short, the Management) dismissed 
from service three of their workmen 
after a domestic enquiry conducted 
against them on certain charges. 


3. In May 1967. the Lt, Governor 
of Delhi made a Reference under 
S. 10 read with S. 12 (5) of the Act 
to the Labour Court, Delhi, to deter- 
mine: 


“Whether the terminations of ser- 
vices of S/Shri H. B. Rawat, Bidhi 
Chand and Ram Sarup Gupta were 
unlawful and unjustified, and if so, 
te what relief are these workmen 
entitled.” 

4. By an amendment of their 
written statement in February, 1969, 
augmented by an application dated 


Cox & Kings (Agents) Ltd. v. 


Their Workmen -[Prs, 1-7] S.C. 1667 
17-3-1971, the Management raised a 


‘preliminary objection that since no 
demand notice had been served on 
the Management, no industrial dis- 


pute had legally come into existence, 
and as such the Reference was in- 
valid and the Labour Court had no 
jurisdiction to adjudicate it. By an 
order, dated September 27, 1972, the 
labour Court aceepted the objection, 
holding: 

"that no industrial dispute came 
inte existence before this reference 
as the workmen have failed to esta- 
blish serving of demand on the 
management prior to this reference. 
The effect of this finding is that the 
reference could not have been made 
for adjudication and the same is ac- 
cordingly invalid and hence the 
question of deciding the issue as in 


the reference or other issues does 
not arise as the industrial dispute 
under reference did not come jinto 


existence in accordance with law be- 


fore this reference. This award is 
made accordingly.” 
5. Thereafter, the workmen on 


25-10-1972, raised a dispute by serv- 
ing demand notices on the Manage- 
ment, By his order dated 2-5-1973, 
the Lt, Governor, Delhi, again made 
a Reference to the Labour Court, 
under the Act for adjudication of the . 
same matter relating to the termina- 
tion of the services of the aforesaid 
workmen. 


6. The Management raised, inter 
alia a preliminary objection that a 
second Reference within one year of 
the first ‘award’ dated September 27, 
1972, was not competent in view of 
what is contained in S. 19 of the 
Act. 

7. By an order dated 2-5-1973, the 
Labour Court dismissed the prelimi- 
nary objections, After recording the 
evidence produced by the parties, the 
Court held on merits, that the ter- 
mination of the services of 3 work- 
men was illegal and unjustified, The 
Court further found that  Bidhi 
Chand workman had become gainful- 
ly employed elsewhere as a driver 
with better emoluments and it was 
therefore sufficient, to award him 
compensation, without any relief of 
reinstatement, at the rate of 50% of 
his wages for three years from 1966 
to 1969 to the date of his getting 
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employment elsewhere, It further 
found that Ram Sarup Gupta had 
remained unemployed after his dis- 
missal in 1966. It therefore direct- 
ed his reinstatement with full back 
wages and continuity of service. As 
regards H. B. Rawat, the Court 
found that he could not have re- 
mained unemployed throughout but 
was doing some work or the other 
for his living, may be with occasional 
spells. The Court therefore held 
that Rawat was entitled to reinstate- 
ment and continuity of service with 
50% back wages till the award came 
into operation and he got his rein- 
statement, This award was made by 
the Labour Court on 1-5-1975, 


8. The Management impugned this 
award by filing a writ petition under 
Art, 226 of the Constitution in the 
High Court of Delhi, Only three 
contentions were canvassed by the 
Management at the preliminary hear- 
ing before the High Court: (i) That 
the determination, dated 27-9-1972, 
by the Labour Court was an ‘award’ 
as defined in S. 2(b) of the Act, and 
in view of sub-s. (3) of S. 19, it had 
to be in operation for a period of 
one year. It could be terminated only 
by a notice given under sub-ss, (4) 
and (6) of S. 19. Since no such no- 
tice was given, the award continued 
to be in operation, The second award, 
D/- 1-5-1975, could not be validly made 
during the period, the first award 
was in operation, (ii) The demand 
for reinstatement was not made by 
the workmen til] 1972 and the La- 
bour Court was not justified in award- 
ing them the relief of reinstatement 
together with compensation for 
back wages from 1966 onwards. 
(iii) The onus to show that the 
workmen had not obtained alterna- 
tive employment, after their dismis- 
sal, was on the workmen and this 
onus has not been discharged. On 
the other hand, the Labour Court 
wrongfully did not ‘permit the 
Management to adduce additional evi- 
dence to show that the workmen 
had obtained alternative employment 
and, in conséquence, were not entitl- 
ed to back wages. 

9. Regarding (i), the High Court 
held that since the ‘award’ dated 
27-9-1972, was not one which im- 
posed any continuing obligation on 
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the parties, but had ended with its 
pronouncement, nothing in sub-sec- 
tions (3) and (6) of Sec. 19 was ap- 
plicable to it. 


10. As regards (ii), the High Court 
held that once the dismissal of the 
workman was found illegal, it was 
inevitable to award the compensation 
from the dates of dismissal till they 
found alternative employment or till 
the date of the award, as the case 
may be. 

11. In regard to (iii), the High 
Court said that the question of bur- 
den of proof as to who is to prove, 
whether the workmen did not get 
alternative employment for the pe- 
riod for which back wages have been 
awarded to them could arise only 
if no evidence was given by either 
party or if the evidence given by 


them was evenly balanced, Neither 
of these circumstances was present 
before the Labour Court, and there 


was no good reason to disturb the 
finding of fact recorded by the La- 


12. The High Court thus rejected 
all the three contentions, and, in the 
result, dismissed the writ petition in 
limine, with a speaking order. Hence 
this appeal. 
bour Court on this point. 


13. Shri G. B, Pai has reagitated 
all the three points before us, He as- 
sails the findings of the High Court, 
thereon. 

14. Regarding point No. (i) Mr. 
Pai’s argument is that the determi- 
nation, dated 27-9-1972, also, was an 
‘award’ within the second part of the 
definition of the term in 5S. 2 (b) of 
the Act, inasmuch as it determined 
question relating to an industrial 
dispute, Emphasis has also been laid 
on the point that this ‘award’ dated 
27-9-1972 was duly published by the 
Government under S, 17 (1) and had 
assumed finality under sub-s, (2) of 
the same section. This award dated 
27-9-1972 — proceeds the argument 
— had to remain operative under 
sub-s, (3) of S. 19 for a period of 
one year from the date on which it 
became enforceable under S. 17A, 
i e, a date one month after its pub- 
lication, It is submitted that no 
second Reference could be validly 
made by the Government during. the 
period the first award remained ope- 
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rative, and since the second ` Refer- 
ence, dated 2-5-1973 was made be- 
fore the expiry of such period of the 
first award (which had not been 
terminated in the manner laid down 
in S. 19), it was invalid and the con- 
sequential adjudication by the La- 
bour Court on its basis, was null and 
void, In this connection Counsel has 
relied upon a judgment of this Court 
in Management of Bangalore Wool- 
len, Cotton & Silk Mills Co, Ltd. v. 
The Workmen, (1968) 1 SCR 581: 
(ATR 1968 SC 585) wherein it was 
held that when there is a subsisting 
award binding on the parties, the 
Tribunal has no jurisdiction to con- 
sider the same points in a fresh re- 
ference. In that case, the earlier 
award had not been terminated and 
the Reference was therefore, held to 
be incompetent. Reference has also 
been made to a single Bench judg- 
ment of the Allahabad High Court 


in Workmen of Swadeshi Cotton 
Mills Co. Ltd, v. Swadeshi Cotton 
Mills Co. Ltd., Kanpur, (1972) 42 


FJR 255:(1973 Lab IC 711 (AID). 


15. As against this, Shri M. K. 
Ramamurthi maintains that the La- 
bour Court’s order, dated May 1, 


1972, was not an ‘award’ within the 
definition of. the term in S. 2 (b) in- 
asmuch as it was not a determination, 
on merits, of any industrial dispute 
or of any question relating to an 
industrial dispute, In this connec- 
tion reliance has been placed on a 
judgment of this Court in Civil Ap- 
peal No. 241 of 1964 (Technological 
Institute of Textiles v, Its Workmen, 
(1965) 2 Lab LJ 149 (SC). 


16. Before dealing with the con- 
tentions canvassed, it will be worth- 
while to notice the relevant statutory 
provisions. 

17. The terms ‘award’ and ‘indus- 
trial dispute’ have been defined in 
the Act as follows: 

“Award” means an interim or a 
final determination of any industrial 
dispute or of any question relating 
thereto by any Labour Court, Indus- 
trial Tribunal or National Industrial 
Tribunal and includes an arbitration 


award made under S., 104”. (vide 
S. 2 (b)). 
“Industrial dispute’ means. “any 


dispute or difference between emplo- 
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yers and employers, or between em- 
ployers and workmen, or between 
workmen and workmen, which is 
connected with the employment or 
non-employment or the terms of 
employment or with the conditions of 
labour of any person”, (vide S, 2 (k)). 


18. Section 10 describes the mat- 
ters which can be referred to Boards, 
Courts or Tribunals for adjudication, 
Only Cl. (c) of sub-s. (1) is material 
for our purpose. It provides: 

“Where the appropriate Govern- 
ment is of opinion that any indus- 
trial dispute exists or is apprehend- 
ed, it may at any time by order in 
writing-— 


(c) refer the dispute or any matter 
appearing to be connected with, or 
relevant to the dispute, if it relates 
to any matter specified in the Second 
Schedule to a Labour Court for ad- 
judication.” 


19. Sub-section (4) requires the 
Labour Court to confine its adjudica- 
tion to those points of dispute and 
matters incidental thereto which the 
appropriate Government has referred 
to it for adjudication. 


20. The material part of Section 19 


Boece aoe 


(2) 

(3) An award shall, subject to the 
provisions of this section, remain in 
operation for a period of one year 
from the date on which the award 
becomes enforceable under S, 17A; 

Provided that the appropriate Gov- 
ernment may reduce the said period 
and fix such period as it thinks fit: 

“Provided further that the appro- 
priate Government may, before the 
expiry of. the said period, extend the 
period of operation by any period 
not exceeding one year at a time as 
it thinks fit so, however, that the 
total period of operation of any 
award does not exceed three years 
from the date on which it came into 
operation. 

(4) Where the appropriate Govern- 
ment, whether of its own motion or 
on the application of any party 
bound by the award, considers that 
since the award was made, there has 
been a material change in the cir- 


saraaa 


errero 
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cumstances on which it was based, 
the appropriate Government may re- 
fer the award or a part of it to a 
Labour Court, if the award was that 
of a Labour Court or’ to a Tri- 
bunal, if the award was that of a 
Tribunal or of a National Tribunal 
for decision whether the period of 


operation should not, by reason of 
such change, be shortened and the 
decision of Labour Court or the 


Tribunal, as the case may~ be, on 
such reference shall be final. 


(5) Nothing contained in sub-s, (3) 
shall apply to any award which by 
its nature, terms or other circumstan- 
ces does not impose, after it has 
been given effect to, any continuing 
obligation on the parties bound by 
the award. 

(6) Notwithstanding the expiry of 
the period of operation under sub- 
s. (3), the award shall continue to be 
binding, on the parties until a pe- 
riod of two months has elapsed from 
the date on which notice is given by 
any party bound by the award to 
the other party or parties intimating 
its intention to terminate the award. 


(7) No notice given under sub-s. (2) 
or -sub-s, (6) shall have effect, unless 
it is given by a party representing 
the majority of persons bound by 
the settlement or award, as the case 
may be.” 

21. There is no dispute that the 
order on the earlier Reference was 
made by the Labour Court on 27-9- 
1972, while the second Reference 
with the same terms of Reference to 
that Court was made by the Gov- 
ernment on 2-5-1973, i.e., within one 
year of the earlier order. It is com- 
mon ground that the period of one 
year for which an award normally 
remains in operation under sub-s. (3) 
was not reduced or curtailed by the 
Government under S. 19 or under 
any other provision of the Act, It is 
further admitted between the parties 
that no notice was given by any 
party of its intention to terminate 
the Order dated 27-9-1972. i 

22. The controversy with regard 
to the first point therefore narrows 
down into the issue: Whether the 
determination dated 27-9-1972, of 
the Labour Court was an award as 
defined in S, 2 (b) of the Act? 
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23. The definition of award in 
Section 2 (b) falls in two parts. The 
first part covers a determination, fi- 
nal or interim, of any industrial dis- 
pute. The second part takes in a 
determination of any question relat- 
ing to an industrial dispute. But the 
basic postulate common to both the 
parts of the definition is the exis- 
tence of an industrial dispute, actual 
or apprehended. The “determination” 
contemplated by the definition is of 
the industrial dispute or a question 
relating thereto on merits, It is to be 
noted further that Sec, 2, itself ex- 
pressly makes the definition subject 
to “anything repugnant in the sub- 
ject or context.” We have therefore 
to consider this definition in the con- 
text of Sec, 19 and other related pro- 
visions of the Act. 

24. Mr. Pai concedes that the 
order dated 27-9-1972, is not a de- 
termination of any industrial dispute, 
as such, falling under the first part 
of the definition. However, his argu- 
ment is that the expression “or any 
question relating thereto” in the 
second part of the definition is of 
wide amplitude and should be spaci- 
ously construed. It is maintained 
that a question, whether or not an 
industrial dispute exists, will itself 
be a question relating to an indus- 
trial dispute within the intendment 
of the second part of the definition. 

25. The contention appears to be 
attractive but does not stand a close 
examination. 

26. Sub-section (1) of Sec, 10 indi- 
cates when and what matters can be 
referred to the Labour Court for ad- 
judication. The sub-section express- 
ly makes formation of opinion by 
the appropriate Government, “that 
any industrial dispute exists or is 
apprehended”, a condition precedent 
to the exercise of the power of mak- 
ing a Reference. Sub-section (4) 
gives a mandate to the Labour Court 
to confine its adjudication to those 
points of dispute which have been 
specified in the Order of Reference, 
or are incidental thereto. From a 
conjoint reading of Cl. (b) of See, 2 
and sub-ss, (1) and (4) of S. 10, it is 
clear that in order to be an ‘award’ 
within the second part of the defini- 
tion. a determination must be — (i) 
an adjudication of a question or 
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point relating to an industrial dis- 
pute. which has been specified in the 


Order of Reference or is incidental 
thereto, and (ii) such adjudication 
must be one on merits, 

27. Now let us test the Labour 


Court’s order, dated 27-9-72 in the 
light of the above enunciation. That 
Order did not satisfy any of the 
criteria indicated above. It did not 
determine the questions or points 
specified in the Government Order 
of Reference, Nor was it an adiudi- 
cation on merits of any industrial 
dispute or a question relating there- 
to. The only question determined 
by the Order, dated 27-9-1972, was 
about the existence of a preliminary 
fact, viz., existence of an industrial 
dispute which in the Labour Court’s 
opinion was a sine qua non for the 
validity of the Reference and the 
exercise of further jurisdiction by 
the Court. Rightly or wrongly, the 
Court found that this 


jurisdictional fact did not exist, be- 
cause “no industria] dispute had 
come into existence in accordance 


with law”, and, in consequence. the 
Reference was invalid and the Court 
was not competent to enter upon the 
Reference and determine the matter 
referred to it. With this finding, the 
Court refused to go into the merits 
of the question referred to it. There 
was no determination on merits . of 
an industrial dispute or a question 
relating -thereto, We are therefore 
of opinion that Labour Court’s deter- 
mination dated 27-9-1972, did net 
possess the attributes essential te 
bring it within the definition of an 
‘award’. The mere fact that this 
order was published by the Govern- 
ment under S. 17 (1) of the Act did 
not confer that status on it. 

28. In the view we take we are 
fortified by the principle laid down 
by this Court in Technological Insti- 
tute of Textiles v. Its Workmen 
(supra). In that case, there was a set- 
tlement which in the absence of 
necessary formalities, was not bind- 
ing on the parties, Certain items of 
dispute were not pressed and with- 
drawn under the terms of such set- 


tlement, In the subsequent Refer- 
ence before the Industrial Tribu- 
nal, some of the items of dispute 


were withdrawn and no award was 
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made in respect thereto, Thereafter, 
these items were again referred 
for adjudication along with certain 
other matters to the Tribunal. It 
was contended on behalf of the 
Management that subsequent Refer- 
ence with regard to the items which 
had been withdrawn and not pressed 
in the earlier Reference, was barred 
under S. 19, because the earlier 
award had not been terminated in 
full. Ramaswami J., speaking for the 
Court, repelled this contention, with 
these observations: 


“It is manifest in the present case 
that there has been no adjudication 
on merits by the industrial tribunal 
in the previous reference with re- 
gard to the matters covered by items 
(1) and (3) of the present reference, 
because the workmen had withdrawn 
those matters from the purview of 
the dispute. There was also no set- 
tlement in Ex. R. 4, because the de- 
mands in question had been with- 
drawn by the workmen and there 
was no agreement between the par- 
ties in regard thereto, Our conclu- 
sion, therefore, is that the bar of 
S. 19 of the Industrial Disputes Act 
does not operate with regard to the 
matters covered by items (1) and (3) 
of the present reference and the 
argument put forward by the appel- 
lant on this aspect of the case must 
be rejected.” 


29. Although the facts of the case 
before us are different, yet the prin- 
ciple enunciated therein viz., that 
the bar of Sec, 19 operates only with 
regard to a determination made on 
merits, is fully applicable. By any 
reckoning, the deécision dated 27-9- 
1972, of the Labour Court by its very 
nature did not impose any continuing 
obligation on the parties bound by it. 
This was an additional reason for 
holding that the second Reference 
was not barred by anything contain- 
= in sub-s. (3) or other provisions of 

. 19. 

30. We have gone through the 
single Bench decision of the Allaha- 
bad High Court in Workmen of Swa- 
deshi Cotton Mills Co. Ltd.’s case 
(supra), That decision is to the ef- 
fect that the finding recorded by the 
Labour Court that the matter refer- 
red. to it for adjudication was not 
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an industrial dispute as defined in 
the Act, is itself a determination ofa 
question relating to an industrial 
dispute, and would fall within the 
definition of the term ‘award’ under 
the Act, In our opinion, this is not 
a correct statement of the law on the 
point, 


31. The next submission of Mr. 
Pai is that since the demand for 
reinstatement was not duly made by 
the workmen before 25-10-1972, the 
Courts below were not justified in 
awarding to the workmen compen- 
sation for back wages from 1966 on- 
wards. 


32. On the other hand, Mr. Rama- 
murthi maintains that such a claim 


was presumably agitated by the 
workmen in proceedings before the 
Conciliation Officer in 1966. While 
conceding that technically no de- 


mand notice for reinstatement was 
served by the workmen on the 
Management before 25-10-1972, Coun- 
sel submits that the Management 
were aware of the workmen’s claim 
to reinstatement since 1966, and in 
these circumstances, the Management 
should not be allowed to take shel- 
ter behind this technical flaw, and 
deny just compensation to them from 
the date of wrongful dismissal. 


33. We have carefully considered 
the contentions advanced on both 
sides. After taking into considera- 
tion all the circumstances of the 
case, we are of opinion that the 
Labour Court was not justified in 
awarding compensation to the work- 
men, for wages relating to the pe- 
riod prior to 25-10-1972 ie., the 
date on which the demand notices for 


reinstatement were served on the 
Management, To this extent, we 
would accept the contention of the 
appellants, 

34. The third contention of the 


appellants is that the onus of prov- 
ing that they had not obtained alter- 
native employment elsewhere after 
the termination of their services was 
on the workmen, and they had fail- 
ed to discharge that onus. 


35. We find no merits in this 
contention. 
36. The question of onus oft 


loses its importance when both the 
parties adduce whatever evidence 
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they had to produce. In the instant 
case, both the parties led their evi- 
dence and closed their respective 
cases. Subsequently, at a late stage, 
the Management made an application 
for adducing additional evidence, The 
Labour Court declined that applica- 
tion, The High Court found—and we 
think rightly, no good reason to in- 
terfere with the discretion of the 
Labour Court. It may be remember- 


ed further, that this appeal arises 
out of a petition under Art, 226 of 
the Constitution, and in the exer- 


cise of that special jurisdiction, the 
High Court does not reopen a findine 
of fact based on legal evidence. The 
findings of the Labour Court to the 
effect, that after their dismissal, 
Ram Swarup Gupta was unable to 
find any alternative employment 
elsewhere, while Rawat was able to 
find only intermittent employment 
elsewhere, were based on evidence 
produced by the parties. The High 
Court was therefore right in not in- 
terfering with those findings of fact. 


37. Lastly it was urged by Mr. 
Pai, that the employers had lost con- 
fidence in the employee, Rawat, and 
therefore, compensation, without re- 
instatement, would have been ade- 
guate relief. It is submitted that 
the business of the employers is 
that of Travel Agents and such a 
sensitive business can be successful- 
ly carried on only with the aid of 
employees whose fidelity and. inte- 
grity is beyond doubt, It is stressed 
that the employees of the appellants, 
have to handle daily lot of cash re- 
ceived from their clients in the dis- 
charge of their duties. It is pointed 
out that the charge against H, S. 
Rawat was one of misappropriation 
of such funds and this charge was 
established in the domestic enquiry. 
The Labour Court, proceeds the argu- 
ment, did not displace that finding 
of the domestic Tribunal, but ignored 
it-on the ground that the charge was 
stale and had been condoned. In 
short, the argument is that the em- 
ployers had lost confidence in this 
employee who could no longer be 
entrusted to perform sensitive jobs 
on behalf of the Management, with- 
out detriment to its business. 

38. We are unable to accept this 
contention. 
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39. Firstly, this point was not 
argued before the High Court. 
Secondly, the observations of the 
Labour Court, read as a whole, show 
that, in its opinion, the charge of 
misappropriation of funds’ had not 
been proved against H. S., Rawat. 
This is what the Labour Court said 
on the point: ` 

“I am therefore of opinion that the 
charges had been condoned and they 
could not be revived again-and the 
act of reviving the charge on account 
of his Union activities was an act 
of unfair labour practice on the part 


of the management and amounted to. 


victimisation, Even the charges | in 


the charge-sheet Ex. M/5 have -:not . 


been established before me, that the 
workman withdrew the funds from 
the company on false pretences for 
revenue stamps and misanpropnataa 
the same.’ 


40. Thus there is no factual baat 
for this belated contention, and we 
repel the same. : 

41. For the foregoing reasons, we 
dismiss this appeal with the modifi- 
cation that in addition to the relief 
of reinstatement with continuity of 
service S/Shri H. S. Rawat and Ram 
Swarup Gupta shall be entitled .to 
50%, and full back wages, respective- 
ly, from 25-10-1972, 

42. It may be recalled that the 
Special leave to appeal in this case, 
was granted on the condition that 
the appellants shall pay the costs of 
this appeal to the respondents, in 
any event, We order accordingly. 

Appeal dismissed. 
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(A) Constitution of India, Art. 311 
— Seniority Clerical staff 
Memorandum of Ministry of Home 
Affairs, D/- 22-6-1949 — Length of 
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service alone is not decisive for de- 
termining seniority. 

The Memorandum (Ministry of 
Home Affairs, .D. M.) dated 22-6-1949 
shows that it was only directory lay- 
ing down general rule of seniority 
which was presumably subject to 
other exceptional factors which could 
also be taken into account for deter- 
mining seniority. Hence, an alleged 
violation of the rule of seniority, ac- 
cording to length of service, was not 
decisive even according to that 
Memorandum, AIR 1972 SC 670, 
Ref. (Para 3) 


(8) Constitution of India, Arts. 14, 
16. 309 — Civil services — Clerks — 
Promotions Central Secretariat 
Clerical Service Rules (1962), R. 17 
— Rule prescribing typing test for 
clerks for promotion to higher grade 
— Art, 14 or 16 not violated. 


A rule (such as R. 17) prescribing 
atyping test is not unconnected 
with the duties of Clerks who desire 
a promotion to the next grade. A 
discrimination made on such a 
ground does not violate Art. 14 or 
16 of the Constitution whatever else 
it may be said to violate. There may 
be cases in which a rule made is 
ultra vires for unreasonableness or on 
any other ground and should not be 
deemed to exist. In such a case, if 
the rule is enforced, it may, on the 
facts of the particular case, amount 


.to a violation of Arts. 14 and'16 of 


the Constitution also, The instant 


case is not such a case at all. 


(Para 9) 

The Rule for promotions of Clerks 
to next grade relating to the passing 
of a typing test had been followed 
for a long period and had actually 
been given effect to under the statu- 
tory rules in promotions made and 
lists drawn up. AIR 1975 SC 2164, 


Rel on. (Para 8) 
(C) Constitution of India, Arts. 32, 
14 and 16 — Interference under Arti- 


cle 32 for alleged violation of Arts, 
14 and 16 — Delay. 

Delay in invoking the jurisdiction 
of the Supreme Court under Art. 32 
which may create equitable rights of 
others. may give rational grounds 
for discrimination so that it would 
cease to be a case of any violation of 
Articles 14 and 16 at all, AIR 1975 
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SC 511 and AIR 1975 SC 538. Foll 
(Para 10) 
Cases Referred: Chronological Paras 
AIR 1975 SC 511:1975 Lab IC A 
(1975) 2 SCR 553 
AIR 1975 SC 538: 1975 Lab IC 403: 
(1975) 2 SCR 960 10 
AIR 1975 SC 2164: 1975 Lab IC ant 
(1975) 3 SCR 201 
AIR 1972 SC 670:1972 Lab IC sas 
(1972) 2 SCR 992 
M/s. S. S, Javali, A. K. Siada 
and B. P. Singh Advs., for Petitioners; 
Mr. G., L. Sanghi, Sr, Adv.. (Mr. 8. 
P. Mital and Mr. Girish Chandra, 
Advs. with him), (for Nos. 1 and 3) 
and Mr. B. Datta, Adv., (for No. 194), 
for Respondents. 
The Judgment of the Court was 
delivered by 
- BEG, C. J:— This 
under Art, 32 of the 


is a petition 
Constitution 


` praying for a writ of certiorari, or a 


t 


writ of mandamus, or, any other 
appropriate writ, order or direction 
for the enforcement of the fundamen- 
tal rights of the petitioners under 
Arts, 14 and 16 of the Constitution. 
The petitioners have been working as 
Upper Division Clerks and pray for 
the quashing of:a list, issued with 
Office Memorandum dated 7-2-1972, 
for making promotions to the next 
grade of Assistants on which the 
names of respondents 4 to 203 ap- 
pear but not those of the peti- 


tioners. They claim that the princi- 
ples of seniority, contained in the 
Ministry of Home Affairs’ D. M. 
dated 22-6-1949, as interpreted by 
this Court in Union of India v. M. 
Ravi Verma, (1972) 2 SCR 992: 


(1972 Lab IC 345) had not been ap- 
plied to them. The contention seems 
to be that the last mentioned deci- 
sion contained an invariable mechani- 
cal rule of seniority applicable to all 
classes of services so that nothing 
beyond length of service in a parti- 
cular grade could determine senio- 
rity, It was alleged that the impugn- 
ed list was formulated in an arbi- 
trary fashion, Hence, the petitioners 
complain of violation of Arts, 14 and 
16 of the Constitution. 


2. In paragraph 6 of the petition 
it was stated that even persons ap- 
pointed nine or ten years -after the 


petitioners had been promoted as long 
ago as 1969 to the grade of Assistants 
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to which the petitioñert put forward 
their own claims. It was also stated 
that a large number of persons have 


` superseded the petitioners but a few 


names only have been mentioned 
from amongst them. The whole case 
of the petitioners thus rests on the 
submission that nothing beyond 
length of service must determine the 
place on the list for promotion to the 
grade of Assistants. 


3. The petitioners alleged a com- 
mon cause of action inasmuch as tke 
impugned list of 7-2-1972 affects all 
of them, They claim that all of them 
should have been governed by the 
principles contained in the - Memo- 
randum of 22-6-1949. This Memoran- 
dum (Annexure ‘C’ to the petition) 
shows that it was only directory lay- 
ing down a general rule of seniority 
which was presumably subject to 
other exceptional factors which could 
also be taken into account. Hence, 
an alleged violation of the rule of 
seniority according to length of ser- 


‘vice was not decisive even according 


to this Memorandum. 


4. The counter-affidavit filed by 
Shri P. L. Gupta, Deputy Secretary 


to the Government of India, gives 
the long history of a scheme which 
culminated in the promulgation of 


the statutory rules framed under 
Art. 309 of the Constitution of India, 
called the Central Secretarit Clerical 
Service Rules, 1962 by the President 
of India. It shows that the scheme of 
1949 was given a final shape by the 
Cabinet. in 1954 and became effective 
from 1-5-1954. Under the scheme. as 
finally framed, it was provided that 
those officers who were otherwise 
eligible for confirmation in the ser- 
vices at the initial constitution. should 
also pass a typewriting test to be 
held by the Union Public Service 
Commission within a period of two 
years from 1-5-1956. It appears that 
the confirmation of the initial consti- 
tution of the service was delayed un- 
til 1958. 

5. Some of the rather ambiguous 
assertions of the petitioners suggest 
that their case is that they had been 
appointed to an Upper Division grade 


on a regular basis so that their 
seniority must date back to their 
date of promotion. This suggestion 


was controverted by the respondents 
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who alleged that the petitioners had 
been only allowed to continue previ- 
sionally on a temporary basis in 
the grade of Upper Division of Clerks. 
It was stated, in the counter-affida- 
vit. that as typing test had to be 
passed within two years of Ist of 
May. 1958, those who did not come 


within this class came in the class of 


the petitioners who were serving on 
an ad hoc or temporary basis. Hence, 
it was submitted that those who had 
passed the typewriting test within 
two vears of the fixed date belong to 
another category altogether. The res- 
pondents, therefore, submit that there 
has been no contravention of Arts. 14 
and 16. 


6. Serious grounds of objection to 


the petitioner’s case are three-fold: 
firstly, that there was a reasonable 
criterion for the difference made 


between the cases of the petitioners 
and those placed on the impugned 
list of 7-2-1972 who are above the 
petitioners because they have passed 
the prescribed typing test so that 
Arts. 14 and 16 of the Constitution 
could not be said to have been vio- 
lated in this case whatever else may 
have been infringed; secondly, that 
the petitioners, not having assailed 
the order of confirmation of the 
scheme on 1-5-1958, prescribing a 
reasonable ground for distinction be- 
tween the class of cases in which 
typing test had been passed. to which 
the contesting respondents in the im- 
pugned list belong and the class of 
the petitioners, which had not passed 
this test, the petitioners could not 
challenge the impugned scheme of 
1972 at all: thirdly. a number of 
persons had been promoted and put 
above the petitioners since 1962. act- 
ing under the scheme providing the 
typing test, so that there was inordi- 
nate delay in filing the petition 
under Art. 32 of the Constitution on 
24-4-1972. 


7. In their Writ Petition the peti- 
tioners have no doubt challenged the 
validity of R 17 of the Central Secre- 
tariat Clerical Service Rules for in- 
consistency with the Memoranda of 
22-6-1949 and 22-12-1959 and alleged 
that this also constitutes a violation 
of Arts. 14 & 16 of the Constitution. 
This rule was among rules notified 


N. S. Mehta v. Union of India (Beg C, J.) 


[Prs, 5-7] S.C. 1675 
It lays down as fol- 
lows:— 


“17. Seniority, (1) The relative 
seniority of members of the Service ap- 
pointed to any Grade before the ap- 
pointed day shall be regulated by 
their relative seniority so determined 
before that day: 

Provided that if the seniority of 
any such officer had not been speci- 
fically determined before the appoint- 
ed day, it shall be as determined by 
the Department of Personnel in the 
Cabinet Secretariat. 


MHA No. 6/2/67- CS-II dated 20-12- 
67 ' 


on 28-9-1962. 


Provided further that the seniority 
of an officer referred to in the pro- 
viso to Cl. (a) of R. 2 shall be deter- 
mined by the Department of Per- 
sonnel in the Cabinet Secretariat by 
taking into account the continuous 
length of regular service rendered 
before the appointment day by such 
officer in the grade of lower Divi- 
sion or in any higher grade in the 
offices of the Central Government. 

(2) All permanent officers included 
in the initial constitution of a Grade 
under R. 7 shall rank senior to all 
persons substantively appointed to 
that Grade with effect from a date 
after the appointed day, and all tem- 
porary officers included in the initial 
constitution of a Grade under that 
rule shall rank senior to all tempo- 
rary officers appointed to that Grade 
after the appointed day. 

(3) Except as provided in sub-rules 
(4) and (5), the seniority of persons 
appointed to the two grades of the 
service after the appointed day shall 
be determined in the following man- 
ner, namely: 

1. UPPER DIVISION GRADE 


(i) Permanent Officers— The senio- 
rity inter se of officers substantively 
appointed to the Grade after the ap- 
pointed day shall be regulated by 
the order in which they are so ap- 
pointed to the Grade. 

(ii) Temporary Officers — The 
seniority inter se of temporary offi- 
cers appointed to the Grade after 
the appointed day shall be regulated 
as follows, namely: 

(a) Persons included in the Select 
List for the Grade shall rank senior 
en bloc to those not included in the 
Select List. 
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(b) The seniority inter se of per- 
sons included in the Select List shall 
be in the order in which their names 
are included in the Select List, 


(c) The seniority inter se of per- 
sons not included in the Select List 
shall be regulated by the order in 
which they are approved for long 
term appointment to the Grade”, 
Rule 7 provides as follows: - 


“7, Initial ‘constitution of each 
cadre— The permanent and tempo- 
rary officers of each Grade in each 
cadre on the appointed day shall be 
as determined by the Deptt. of Per- 
sonnel in the Cabinet Secretariat.” 


8. We find that, acting under 
R. 7 set out above, the Government 
of India had issued an order on 12-11- 
1962 allotting permanent and tempo- 
rary officers of the Upper Division 
grade to the Central Secretariat 
clerical Service. Apparently, that al- 
lotment also determined the order of 
seniority. In other words, the rule 
relating to the passing of a typing 
test had been followed for a long 
period and had actually been given 
effect to under the statutory rules 
in promotions made and lists drawn 
up, This explains the petitioners’ 
challenge to the validity of Rule 17. 

9. We are unable to see how a 
|rule prescribing a typing test is un- 
‘connected with the duties of Clerks 
who desire a promotion to the next 
grade. We do not find that a discri- 
mination made on such a ground 
could violate Art, 14 or 16 of the 
Constitution whatever else it may 
be said to violate, It is not necessary 
ifor us to hold that a violation of a 
statutory or other kind of rule in a 
particular case cannot amount to a 
violation of Arts, 14 and 16 of the 
Constitution. There may also be 
cases in which a rule made is ultra 
vires for unreasonableness or on any 
other ground and should not be 


deemed to exist. In such a case, if 
the rule is enforced, it may, on the 
facts of the particular case, amount 


to a violation of Arts. 14 and 16 of 
the Constitution also. The case be- 
fore us does not appear to be such a 
case at all. It seems to be covered 
by what this Court said in P. C. 
Sethi v.- Union of India, (1975) 3 SCR 
201:(1975 Lab IC 1590) with regard 


A.LR. 


to the Office Memorandum of 22-6- 
1949 (at pp, 207-208): 


i oa the Office 
June 22, 1949, is no bar to the Gov- 
ernment in making separate provi- 
sions for the mode of Constitution 
and ‘future maintenance of the ser- 
vice of Assistants. There is, there- 
fore, no obligation under the afore- 
said Office Memorandum on the part 
of the Government to enforce a rule 
of bald length of continuous service 
irrespective of other considerations 
when the service was sought to be 
reorganised and reinforced. As no- 
ticed earlier the service had to be 
reconstituted and the temporary As- 
sistants properly absorbed keeping 
in view the question of quality and 
efficiency as well as at the same 
time regard being had to accommo- 
date as large number as possible to 
gradual absorption. In doing so we 
are unable to hold that the Govern- 
ment has violated the provisions of 
Arts, 14 or 16 of the Constitution. 
The classification under the instruc- 
tions for the constitution of regular 
temporary establishment in the man- 
ner done cannot be characterised as 
unreasonable in view of the object 
for which these had to be introduced 
in reconstituting the service to ensure 
security of temporary employees con- 
sistent with efficiency in the Service. 
There is no discrimination whatso- 
ever amongst the equals as such nor 
any arbitrary exercise of power by 
the Government.” 


Memorandum of 


19. This Court has also explained 
in Joginder Nath v, Union of India, 
(1975) 2 SCR 553:(1975 Lab IC 347) 
and Amrit Lal Barry v. Collector of 
Central Excise, New Delhi, (1975) 2 
SCR 960:(1975 Lab IC 363) the 
principles on which this Court will 
interfere under Art. 32 of the Con- 


‘stitution for an alleged violation of 


Arts, 14 and 16 of the Constitution. 
Jt is also explained there how delay 
in invoking the jurisdiction of the 
Court, which may create equitable 
rights of others, may give rational 
grounds for discrimination so that it 
would cease to be a case of any vio- 
lation of Arts, 14 and 16 at all. We 
think that the principles laid down 
in the cases mentioned above apply 


here. 
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11. Consequently, we dismiss this 
Writ Petition, but, in the circumsitan- 
ces of the case, the parties will bear 
their own costs. 

Petition dismissed. 


AIR 1977 SUPREME COURT 1677 
= 1977 LAB. I C. 908 
(From: Kerala 1 and 6; Andh Pra 
2 to 5 and Orissa 7)* 

M. H. BEG, C. J., A. C. GUPTA 

AND P. S. KAILASAM, JJ. 

(1) Civil Appeals Nos. 1172, 
1355 and 1751 of 1972: 

The Superintendent of Post Offices 
etc, ete, Appellants v. P. K. Raj- 
amma ete, ete., Respondents. 

AND . 

(2) Civil Appeal No. 2275 of 1972: 

The Supdt. of Post Offices and 
another, Appellants v, A. Surya Rao, 
Respondent. 

AND 


(3) Civil Appeals Nos. 1015 of 1973; 
1865 of 1974 and C, A. No. 506 of 
1976: 

The Supdt., of Post Offices ete., Ap- 
pellants v. P, Narayana Rao etc, 
Respondents. 


1354, 


AND 

(4) Civil Appeal Nos. 1866 and 1867 
of 1973: 

The Postmaster General, Andhra 
Circle, Hyderabad-1, ete. and others, 
Appellants v. M. Kristaiah ete., Res- 
pondents. 


*((1) O. P. No. 1339 of 1970, W. A. 
No. 8 of 1970, W.A. No. 420 of 
1969 and O. P. No. 862 of 1969, 
D/- 27-9-1971 (Ker); (2) W, P. No. 
5662 of 1970, D/- 18-11-1971 (Andh 
Pra); (3) W. P. Nos. 4717 of 1971, 
3914 of 1974 and 4213 of 1975, D/- 
7-9-1972, D/- 22-7-1974 and D/- 
30-10-1975 Respectively (Andh 
Pra; (4) W. P. Nos. 2933 and 3385 of 
1971, D/- 12-2-1972 (Andh Pra); (5) 
S. A. No, 360 of 1972, D/- 18-10- 
1973 (Andh Pra); (6) Writ Appeals 
Nos, 414 and 415 of 1975, D/- 
5-12-1975 (Ker); (7) O.J.C, No. 531 
of 1974, D/- 10-3-1976 reported in 
1976 Lab IC 892 (Orissa)). 
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AND 

(5) Civil Appeal No. 1234 of 1974: 
- Union of India, Appellant v. M. 
Tumbeswarrao, Respondent, 

AND 

(6) Civil Appeals 
1393 of 1976: 

Union. of India and others, Appel- 
lants -v, K. T. Kunjappan ete., Res- 
pondents. 

AND 


(7) Civil Appeal No, 1313 of 1976: 
Union of India and others, Appel- 


Nos. 1300 and 


lants v. Gokulananda Das, Respon- 
dent. 
Civil Appeals Nos. 1172, 1354, 


1355, 1751 and 2275 of 1972; 1015 of 
1978, 1865 of 1974 and 506 of 1976, 
1866 and 1867 of 1973, 1234 of 1974; 
1300 and 1393 of 1976 and 1313 of 
1976, D/- 22-4-1977. 


Constitution of India, Art. 311 — 
Posts and Telegraphs Extra Depart- 
mental Agents (Conduct and Service) 
Rules 1964, R. 2(b) — Civil Post — 
Extra-departmental agents connected 
with postal department hold civil 
posts — Removal from service witk- 
out complying with Art, 311 (2) is il- 
legal. 


The extra-departmental agents con- 
nected with the postal department 
whose conditions of service are gov- 
erned by the Rules of 1965 hold civil 
posts under the Union of India as 
contemplated by Art, 311, Their 
dismissal or removal from service 
would be invalid for non-compliance 
with Art. 311 (2). 1976 Lab IC 892 
(Orissa), Affirmed, (Para 4) 


An extra departmental agent is not 
a casual worker but he holds a post 
under the administrative control of 
the State. It is apparent from the 
rules that the employment of an 
extra departmental agent is in a 
post which exists “apart from” the 
person who happens to fill it at any 
particular time. Though such a post 
is outside the regular civil services, 
there is no doubt it is a post under 
the State, The rules make it clear 
that these extra departmental agents 
work under the direct control and 
supervision of the authorities who 
obviously have the right to control 
the manner in which they must 
carry out their duties. There can be 
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no doubt therefore that the relation- 
ship between the postal authorities 
and the extra departmental agents is 
one of master and servant. 

(Paras 4, 5) 


Cases Referred: Chronological Paras 
AIR 1967 SC 884:(1967) 1 SCR 679 
3 


AIR 1961 Mad 166 5 
AIR 1957 Orissa 112 5 
AIR 1954 SC 364: (1955) 1 SCR 393 

5 

Mr Niren De, Attorney General in 
C. As. Nos 1171, 1354-1355, Mr. V. 
P. Raman. Addl. Sol, General in C. As. 
Nos. 2275 and 1313, (Mr. B. Datta, 
Adv. in C. As. Nos, 1172, 1355 and 
2275 and Mr. Girish Chandra, Advs. 
with them). for Appellants in all the 
Appeals Mr. Vepa Sarthi, Sr. Adv., 
(Mr. N. Sudhakaran and Mr. P. K. 
Pillai. Advs with him), for Respon- 


dent in C. A. No. 1172 of 1972: Mr. 
Vepa Sarthi. Sr. Advocate, (1354), 
(Mr. K. M Nair and Mrs. B. 


Krishnan, Advs. with him), for Res- 
pondents in C. As. Nos. 1354, 1751 of 
1972 and 1300 and 1393 of 1976: Mrs. 
S. Gopalakrishnan, Adv., for Respon- 
dent in C.A No. 1355; Mr. K. Jaya- 
ram and Mr, K, Ram Kumar Advs., 
for Respondents in 1866-67, 1015 of 
1973 and 1865 of 1974 and 506 of 
1976: Mrs. Veena Devi Khanna, Adv. 
for Respondent in C.A. No, 2275 of 


1972: Mr. C.S.S, Rao, Adv., for 
Respondent in C.A, No. 1313 of 
1976. 


The Judgment of the Court was 
delivered by 

GUPTA, J.— The respondents in 
all these fourteen appeals, some of 
which are on certificate and some by 
special leave, are extra-departmental 
agents connected with the postal de- 
partment. Six of these appeals are 
from the Kerala High Court, seven 
from the Andhra Pradesh High 
Court and one from the Orissa High 
Court. These respondents were 
either dismissed or removed from 
service during the period between 
January 1, 1966 and June 18, 1974, 
and admittedly the order of dismis- 
sal or removal was passed without 
complying with the provisions of 
Art. 311 (2) of the Constitution, The 
question in each case is whether the 
respondent held a civil post as con- 
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templated in Art, 311 of the Consti- 
tution; if he did, the dismissal or re- 
moval, as the case may be, would be 
unquestionably invalid for non-com- 
pliance with Art. 311 (2). 


2. The conditions of service of the 
respondents are governed by a body 


of rules called the Posts and Tele- 
graphs Extra Departmental Agents 
(Conduct and Service) Rules, 1964 
(hereinafter called the rules) issued 
under the authority of the Govt. 
of India. Rule 2(b) of the rules 


defining “Extra Departmental Agent” 
includes within the category, among 
others, Extra Departmental Sub-Post- 
masters, Extra Departmental Branch 
Postmasters, Extra Departmental De- 
livery Agents, and several sections of 
class IV employees. Eleven of the 
respondents are extra departmental 
branch postmasters, one is an extra 
departmental delivery agent, and two 
are class IV extra departmental em- 
ployees. In all these cases the High 
Courts have found that the respon- 
dents held civil posts under the 
Union of India and the orders ter- 
minating their services in violation of 
Article 311 (2) of the Constitution 
were invalid. 

3. This Court in State of Assam 
v. Kanak Chandra Dutta, (1967) 1 
SCR 679 at p. 682: (AIR 1967 SC 884 
at p. 886) has explained what a civil 
post is. In that case the respondent 
who was a Mauzadar in the Assam 
Valley was dismissed from service in 
disregard of the provisions of Article 
311 (2). It was held that “having re- 
gard to the existing system of his 
recruitment, employment and func- 
tions”, he was “a servant and a hcl- 
der of a civil post under the State”, 
and therefore entitled to the protec- 
tion of Article 311 (2). This Court 
observed: 

" a civil post means a post not 
connected with defence and outside 
the regular civil services. A post is 
a service or employment. ...... There 
is a relationship. of master and ser- 
vant between the State and a person 
holding a post under it, The exis- 
tence of this relationship is indicated 
by the State’s right to select and ap- 
point the holder of the post, its right 
to suspend and dismiss him, its right 
to control the manner and method of 
his doing the work and the pay- 


1977 


ment by it of his wages or remune- 
ration.” 


A post, it was explained, exists apart 
from the holder of the post. “A post 
may be created before the appoint- 
ment or simultaneously with it. 
post is an employment, but every 
employment is not a post. A casual 
labourer is not the holder of a post. 
A post under the State means a post 
under the administrative control of 
the State. The State may create or 
abolish the post and may regulate the 


conditions of service of persons ap- 
pointed to the post.” Turning now 
to the rules by which the respon- 


dents were admittedly governed. it 


appears that they contain elaborate 
provisions controlling the appoint- 
ment, leave, termination of services, 


nature of penalties, procedure for 
imposing penalties and other matters 
relating to the conduct and service 
of these extra departmental agents. 
‘There is a schedule annexed to the 
rules naming the appointing authori- 
ties in respect of each category of 
employees, Rule 5 states that the 
employees governed by these rules 
shall be entitled to such leave as may 
be determined by the Government 
from time to time and provides that 
if an employee fails to resume duty 
on the expiry of the maximum pe- 
riod of leave admissible and granted 
to him or if an empolyee who is 
granted leave is absent from duty for 
any period exceeding the limit upto 
which he could have been granted 
leave, he shall be removed from the 
service unless the Government de- 
cides otherwise in the exceptional 
circumstances of any particular case. 
The services of employees who had 
not put in more than three years’ 
continuous service are liable to be 
terminated at any time under Rule 6 
for unsatisfactory work or for any 
administrative reason. The rules 
also indicate the nature of penalties 
which may be imposed on an em- 
ployee and the procedure for impos- 
ing them. A right of appeal is pro- 
vided against an order imposing any 
of the penalties on the employee. 
Various other conditions of service 
are also provided in these rules. 


4. It is thus clear that an extra 
departmental agent is not a casual 
worker but he holds a post under the 
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administrative control of the State. 
It is apparent from the rules that the 
employment of an extra departmental 
agent is in a post which exists “apart 
from” the person who happens to 


A - fill it at any particular time. Though 


such a post is outside the regular 
civil services, there is no doubt it is 
a post under the State. The tests of 
a civil post laid down by this Court 
in Kanak Chandra Dutta’s case 
(supra) are clearly satisfied in the 
case of the extra departmental agents. 


5. For the appellants it is con- 
tended that the relationship between 
the postal authorities and the extra 
departmental agents is not of mas- 
ter and servant, but really of princi- 
pal and agent. The difference be- 
tween the relations of master & ser- 
vant & principal and agent was pointed 
out by this Court in Lakshminarayan 
Ram Gopal v. Govt. of Hyderabad, 
(1955) 1 SCR 393: (AIR 1954 SC 364). 
On p. 401 of the report 1955-1 SCR: 
(at p. 367 of AIR 1954 SC) the fol- 
lowing lines from Halsbury’s Laws 
of England (Hailsham Edition) Vol. 1, 
at page 193, Art. 345, were quoted 
with approval in explaining the dif- 
ference: 


“An agent is to be distinguished on 
the one hand from a servant, and 
on the other from an independent 
contractor. A servant acts under the 
direct control and supervision of his 
master, and is bound to conform to 
all reasonable orders given him in 
the course of his work: an indepen- 
dent contractor, on the other hand, is 
entirely independent of any control 
or interference and merely under- 
takes to produce a specified result, 
employing his own means to produce 
that result. An agent, though bound 
to exercise his authority in accord- 
ance with all lawful instructions 
which may be given to him from 
time to time by his principal, is not 
subject in its exercise to the direct 
control or supervision of the princi- 
pal, An agent, as such is not a ser- 
vant, but a servant is generally for 
some purposes his master’s implied 
agent, the extent of the agency de- 
pending upon the duties or position 
of the servant.” 

The rules make it clear that these 
extra departmental agents work 
under the direct control and supervi- 
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sion of the authorities who obviously 
have the right to control the man- 
ner in which they must carry out 
their duties. There can be no doubt 
therefore that the relationship be- 


tween the postal authorities and the - 


extra departmental agents is one of 
master and servant, Reliance was 
placed on behalf of the appellants on 
two decisioris, one of the Orissa High 
Court Venkata Swamy v. Supdt., 
Post Offices, ATR 1957 Orissa 112 
and the other of the Madras High 
Court V. Subbaravalu y. Supdt. of 
Post Offices, AIR 1961 Mad 166, The 
Judgments in these cases were ren- 


dered before the elaborate rules 
governing the conduct and service 
of these extra departmental agents 


were brought into operation in 1964. 
We.do not therefore think an exami- 
nation of these two decisions will be 
relevant or useful for disposing of 
the appeals before us. 

6. The appeals are accordingly 
dismissed with costs; one set of hear- 
ing fee in respect of all the appeals 
except C. A. 1172 of 1972, C.A.1751 
of 1972 and.C. A, 2275 of 1972 in 
which separate orders as to costs 
were made earlier. 

Appeals dismissed. 
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GOSWAMI AND P, N. SHINGHAL, 
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State of Uttar Pradesh, Appellant 

v. Nawab Hussain, Respondent. 

Civil Appeal No, 2339 of 1968, D/- 
4-4-1977. 

Civil P. C. (1908), S. 11 — Con- 
structive res judicata — Plea not 
raised in petition but could well have 
been raised — Dismissal of petition — 
Subsequent suit raising that plea is 
barred by res judicata. AIR 1969 All 
466, Reversed, 

The petitioner was dismissed from 
service. He filed a petition for quash- 
ing the disciplinary proceedings on 
the ground that he was not afforded 
a reasonable opportunity to meet the 
allegations against him and the ac- 
tion taken against him was mala fide. 
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State of U, P. v, Nawab Hussain 


A. ER. 


The petition was dismissed. There- 
after he filed a suit in which he 
challenged the order of dismissal on 


the ground, inter alia, that he had 
been appointed by the I.G.P. and 
that Dy. I.G. P, was not competent 


to dismiss him by virtue of Art, 311 
(1) of Constitution, 

Held, that the suit was barred by 
the principle of constructive res judi- 
cata. (Para 8) 


i The principle of èstoppel per rem 
iudicatum is a rule of evidence. It 
may be said to be “the broader rule of i 
evidence which prohibits the reasser- 
tion of a cause of action.” This doc- 
rine is based on two theories: (i) the 
finality and conclusiveness of judicial 
decisions: for the final termination of - 
disputes in the general interest of 
the community as a matter of public 
policy, and (ii) the interest of the 
individual that he should be protect- 
ed from multiplication of litigation. 
It therefore serves not only a publie 


but also a private purpose by ob- 
structing the reopening of matters 
which have once been adjudicated 


upon. It is thus not permissible to 
obtain a second judgment for the 
same civil relief on the same cause of 
action, for otherwise the spirit of 
contentiousness may give rise to con- 
flicting judgments of equal authority, 
lead to multiplicity of actions and 
bring the administration of justice in- 
to disrepute. It is the cause of ac- 
tion which gives rise to an action, 
and that is why it is necessary for 
the courts to recognise that a cause 
of action which results in a judg- 
ment must lose its identity and vita- 
lity and merge in the judgment when 
pronounced. It cannot therefore ser- 
vive the judgment, or give rise to 
another cause of action on the same 
facts. This is what is known as the 
general principle of res -judicata, But 
it may be that the same set of -facts 
may give rise to two or more causes 
of action. If in such a case a person 
is allowed to choose and sue upon 
one cause of action at one time and 
to reserve the other for subsequent 
litigation, that would aggravate the 
burden of litigation, Courts have 
therefore treated such a course of 
action as an abuse of its process. 
This is another and an equally neces- 
sary and efficacious aspect of the 
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same principle, for it helps in raising 
the bar of res judicata by suitably 
construing the general principle of 
subduing a cantankerous litigant. 
That is why this other rule has 
sometimes been referred to as con- 
structive res judicata which, in real- 
ity, is an aspect or amplification of 
the general principle, (Paras 3, 4) 


Held, in-the circumstances of the 
case the petitioner did not raise the 
plea, in the writ petition that by vir- 
tue of Cl. (1) of Art. 311 of the 
Constitution he could not be dismiss- 
ed by the Deputy Inspector General 
of Police as he had been appointed 
by the Inspector General of Police. 
It was an important plea which was 
within the knowledge of the respon- 
dent and could well have been taken 
in the writ petition, but he content- 
ed himself by raising the other pleas 
that he was not afforded a reasonable 
opportunity to meet the case against 
him in the departmental inquiry and 
that the action taken against him was 
mala fide. It was therefore not per- 
missible for him to challenge his dis- 
missal, in the subsequent suit, on the 
other ground that he had been dis- 
missed by an authority subordinate 
to that by which he was appointed. 
That was clearly barred by the prin- 
ciple of constructive res judicata, 
and the High Court erred in taking 
a contrary view. AIR 1969 All 466, 
Reversed. (Para 8) 
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State of U. P. v. Nawab Hussain (Shinghal J.) 
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‘The following - Judgment of the 
Court was delivered by 


SHINGHAL, J.:— Respondent Na- 
wab Hussain was a confirmed Sub- 
Inspector of Police in Uttar Pradesh. 
An anonymous complaint was made 
against him and was investigated by 
Inspector Suraj Singh who submitted 
his report to the Superintendent of 
Police on February 25, 1954. Two 
cases were registered against him 
under the Prevention of Corruption 
Act and the Penal Code. They were 
also investigated by Inspector Suraj 
Singh, and the respondent was dis- 
missed from service by an order of 
the Deputy Inspector General of Po- 
lice dated December 20, 1954. He fil- 
ed an appeal, but it was dismissed on 
April 17, 1956. He then filed a writ 
petition in the Allahabad High 
Court for quashing the disciplinary 
proceedings on the ground that he 
was not afforded a reasonable oppor- 
tunity to meet the allegations against 
him and the action taken against him 
was mala fide, It was dismissed on 
October 30, 1959. The respondent 
then filed a suit in the court of Civil 
Judge, Etah, on January 7, 1960, in 
which he challenged the order of his 
dismissal on the ground, inter alia, 
that he had been appointed by the 
Inspector General of Police and that 
the Deputy Inspector General of Po- 
lice was not competent to dismiss him 
by virtue of the provisions of Arti- 
ele 311 (1) of the Constitution. The 
State of Uttar Pradesh traversed the 
claim in the suit on several grounds. 
including the plea that the suit was 
barred by res judicata as “all the 
matters in issue in this case had 
been raised or ought to have been 
raised both in the writ petition and 
special appeal”. The trial Court 
dismissed the suit on July 21, 1960, 
mainly on the ground that the De- 
puty Inspector General of Police 
would be deemed to be the plain- 
tiffs appointing authority, It how- 
ever held that the suit was not bar- 
red by the principle of res judicata. 
The District Judge upheld the trial 
Court’s judgment and dismissed the 
appeal on February 15, 1963. The 
respondent preferred a second appeal 
which has been allowed by the im- 
pugned judgment of the High Court 
dated March 27, 1968, and the suit 
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has been decreed. The appellant 
State of Uttar Pradesh has there- 
fore come up in appeal to this Court 
by special leave. 


2. The High Court has taken the 
view that the suit was not barred by 
the principle of constructive res judi- 
cata and that the respondent could 
not be dismissed by an order of the 
Deputy Inspector General of Police 
as he had been appointed by the 
Inspector General of Police, As we 
have reached the conclusion that the 
High Court committed an error of 
law in deciding the objection regard- 
ing the bar of res judicata, it will 
not be necessary for us to examine 
the other point. 


3. The principle of estoppel per 
res judicata is a rule of evidence. 
As has been stated in Marginson v. 
Blackburn Borough Council, (1939) 
2 KB 426 at p. 437 it may be said 
to be “the broader rule of evidence 
which prohibits the reassertion of a 
cause of action”. This doctrine is 
based on two theories: (i) The finality 
and conclusiveness of judicial deci- 
sions for the final termination of dis- 
putes in the general interest of com- 
munity as a matter of public policv 
and (ii) the interest of the individual 
that he should be protected from 
multiplication of litigation. It there- 
fore serves not only a public but also 
a private purpose by obstructing the 
reopening of matters which have 
once been adjudicated upon.. It is 
thus not permissible to obtain a 
second judgment for the same civil 
relief on the same cause of action, 
for otherwise the spirit of conten- 
tiousness may give rise to conflicting 
judgments of equal authority, lead 
to multiplicity of actions and bring 
the administration of justice into dis- 
repute, It is the cause of action 
which gives rise to an action, and 
that is why it is necessary for the 
courts to recognise that a cause of 
action which results in a judgment 
must lose its identity and vitality 
and merge in the judgment when 
pronounced. It cannot therefore 
survive the judgment, or give rise 
to another cause of action on the 
same facts. This is what is known 
as the general principle of res judi- 
cata. 
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4. But it may be that the same 
set of facts may give rise to two or 
more causes of action. If in such a 
case a person is allowed to choose 
and sue upon one cause of action 
at one time and to reserve the other 
for subsequent litigation, that would 
aggravate the burden of litigation. 
Courts have therefore treated such a 
course of action as an abuse of its 
process and Somervell L. J., has ans- 
wered it as follows in Greenhalgh v. 
one (1947) 2 All ER 255 at page 


“I think that on the authorities to 
which I will refer it would be accu- 
rate to say that res judicata for this 
Purpose is not confined to the issues 
which the court is actually asked to 
decide. but that it covers issues or 
facts which are so clearly part of 
the subject-matter of the litigation 
and so clearly could have been rais- 
ed that it would be an abuse of the 
process of the court to allow a new 
pecans to be started in respect of 

em.’ 


This is therefore another and an 
equally necessary and efficacious as- 
pect of the same principle, for it 
helps in raising the bar of res judi- 
cata by suitably construing the gene- 
ral principle of subduing a cantan- 
kerous litigant. That is why this 
other rule has sometimes been re- 
ferred to as constructive res judicata 
which in reality, is an aspect or 
P N of the general princi- 
ple. 

5. These simple but efficacious 
rules of evidence have been recog- 
nised for long, and it will be enough 
to refer to this Court’s decision in 
Gulabchand Chhotalal Parikh v. 
State of Guiarat, (1965) 2 SCR 547: 
(AIR 1965 SC 1153) for the genesis 
of the doctrine and its development 
over the years culminating in the 
present S. 11 of the Code of Civil 
Procedure, 1908. The section, with 
its six explanations, covers almast 
the whole field, and has admirahly 
served the purpose of the doctrine. 
But it relates to suits and former 
suits. and has, in terms, no direct ap- 
plication to a petition for the issue 
of a high prerogative writ. The gene- 
ral principles of res judicata and 
constructive res judicata have how- 
ever been acted upon in cases of re- 
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newed applications for a writ. Refer- 
ence in this connection may be made 
to Ex parte Thompson, (1845) 6 QB 
721. There A. J, Stephens moved 
for a rule calling upon the authori- 
ties concerned to show cause why a 
mandamus should not issue. He ob- 
tained a rule nisi, but it was dis- 
charged as it did not appear that 
there had been a demand and a re- 
fusal. He applied again saying that 
there had been a demand and a refu- 
sal since then, Lord Denman C. J., 
observed that as Stephens was mak- 
ing an application which had already 
been refused, on fresh materials, he 
could not have “the same applica- 
tion repeated from time to time” as 
they had “often refused rules” on 
that ground. The same view has 
been taken in England in respect of 
renewed petitions for certiorari, quo 
warranto and prohibition, and, as we 
shall show, that is also the position 
in this country. 


6. We find that the High Court in 
this case took note of the decisions 
of this Court in L., Janakirama Iyer 
v. P. M. Nilakanta Iyer, 1962 Supp 
(1) SCR 206: (ATR 1962 SC 633): Devi- 
lal Modi v. Sales Tax Officer. Rat- 
lam, (1965) 1 SCR 686:(AIR 1965 
SC 1150) and Gulabchand Chhotalal 
Parikh v. State of Gujarat, (AIR 
1965 SC 1153) (supra) and reached 
the following conclusion,— 


“On a consideration of the law as 
laid down by the Supreme Court in 
the above three cases I am inclined 
to agree with the alternative argu- 
ment of Sri K. C, Saxena, learned 
counsel for the plaintiff-appellant, 
that the law as declared by the 
Supreme Court in regard to the 
plea of res judicata barring a subse- 
quent suit on the ground of dismis- 
sal of a prior writ petition under 
Art, 226 of the Constitution is that 
only that issue between the parties 
will be res judicata which was rais- 
ed in the earlier writ petition and 
was decided by the High Court after 
contest, Since no plea questioning 
the validity of the dismissal order 
based on the incompetence of the 
Deputy Inspector General of Police 
was raised in the earlier writ petition 
filed by the plaintiff in the High 
Court under Art. 226 of the Constitu- 
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tion and the parties were never at 
issue on it and the High Court never 
considered or decided it, I think it is 
competent for the plaintiff to raise 
such a plea in the subsequent suit 
and bar of res judicata will not ap- 
ply.” 

We have gone through these cases. 
Janakirama Iyer’s was a case where 
the suit which was brought by de- 
fendants 1 to 6 was withdrawn dur- 
ing the pendency of the appeal in the 
High Court and was dismissed, In 
the meantime a suit was filed in a 


representative capacity under Order 
1. R. 8.C. P.C. One of the defences 
there was the plea of res judicata. 


The suit was decreed. Appeals were 
filed against the decree, but the 
High Court dismissed them on the 
ground that there was no bar of res 
judicata, When the matter came to 
this Court it was “fairly conceded” 
that in terms S, 11 of the Code of 
Civil Procedure could not apply be- 
cause the suit was filed by the cre- 
ditors defendants 1 to 6 in their re- 
presentative character and was con- 
ducted as a representative suit, and 
it could not be said that defendants 
1 to 6 who were plaintiffs in the 
earlier suit and the creditors who 
had brought the subsequent suit 
were the same parties or parties 
who claimed through each other, It 
was accordingly held that where Sec- 


tion 11 was thus inapplicable, it 
would not be permissible to rely 
upon the general doctrine of res 


judicata, as the only ground on 
which res judicata could be urged in 
a suit could be the provisions of 
S. 11 and no other. That was there- 
fore quite a different case and the 
High Court failed to appreciate that 
it had no bearing on the present 
controversy. 


7. The High Court then proceeded 
to consider this Court’s decisions in 
Devilal Modi’s case (AIR 1965 SC 
1150) (supra) and Gulabchand’s case 
(AIR 1965 SC 1153) (supra). Gulab- 
chand’s was the later of these twa 
cases, The High Court has inter- 
preted it to mean as follows,— 

“It was held that the decision of 
the High Court on a writ petition 
under Art, 226 on the merits on a 
matter after contest will operate as 
res judicata in a subsequent regular 


1684 S.C, [Pr. 7] State of U. P, v. Nawab Hussain (Shinghal J.) 


suit between the same parties with 
respect to the same matter, As ap- 
pears from the report the above was 
the majority view of the Court and 
the question whether the principles 
of constructive res judicata can be 
invoked by a party to the subsequ- 
ent suit on the ground that a matter 
which might or ought to have been 
raised in the earlier proceedings was 
left open. The learned Judges took 
care to observe that they made it 
clear that it was not necessary and 
they had not considered that the 
principles of constructive res judicata 
could be invoked by a party to the 
subsequent suit on the ground that 
a matter which might or ought to 
have been raised in the earlier pro- 
ceeding was not so raised therein.” 


As we shall show, that was quite an 
erroneous view of the decision of this 
Court on the question of constructive 
res judicata. It will help in appre- 
ciating the view of this Court cor- 
rectly if we make a brief reference to 
the earlier decisions in Amalgamated 
Coalfields Ltd. v. Janapada Sabha, 
Chhindwara, (1962) 1 SCR 1:(AIR 
1961 SC 964) and Amalgamated Coal- 
fields Ltd. v. Janapada Sabha, 
Chhindwara, 1963 Supp 1 SCR 172: 
(AIR 1964 SC 1013) which was also 
a case between the same parties. In 
the first of these cases a writ peti- 
tion was filed to challenge the coal 
tax on some grounds. An effort was 
made to canvass an additional 
ground, but that was not allowed by 
this Court and the writ petition was 
dismissed, Another writ petition was 
filed to challenge the levy of the tax 
for the subsequent periods on grounds 
distinct and separate from those 
which were rejected by this Court. 
The High Court held that the writ 
petition was barred by res judicata 
because of the earlier decision of 
this Court. The matter came up in 
appeal to this Court in the second 
case. The question which directly 
arose for decision was whether the 
principle of constructive res judicata 
was applicable to petitions under 
Arts. 32 and 226 of the Constitution 
and it was answered as follows,— 
“It is significant that the attack 
against the validity of the notices in 
the present proceedings is based on 
grounds different and distinct from 
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the grounds raised on the earlier 
occasion. It is not as if the same 
ground which was urged on the ear- 
lier occasion is placed before the 
Court in another form, The grounds 
now urged are entirely distinct, and 
so, the decision of the High Court 
can be upheld only if the principle 
of constructive res judicata can be 


said to apply to writ petitions filed 
under Art, 32 or Art, 226. In our 
opinion, constructive res judicata 


which is a special and artificial form 
of res judicata enacted by S. 11 of 
the C.P.C. should not generally be 
applied to writ petitions filed under 
Art. 32 or Art, 226. We would be re- 
luctant to apply this principle to the 
present appeals all the more because 
We are dealing with cases where the 
impugned tax liability is for differ- 
ent years”. 


It may thus appear that this Court 
rejected the application of the prin- 
ciple of constructive res judicata on 
the ground that it was a “special and 
artificial form of res judicata” and 
should not generally be applied to 
writ petitions, but the matter did not 
rest there, It again arose for consi- 
deration in Devilal Modľs case 
(supra). Gajendragadkar C. J., who 
had spoken for the Court in the 
second case of the Amalgamated 
Coalfields Ltd. spoke for the Court 
in that case also. The petitioner in 
that case was assessed to sales tax 
and filed a writ petition to challenge 
the assessment. The petition was 
dismissed by the High Court and he 
came in appeal to this Court, He 
sought to make some additional con- 
tentions in this Court, but was not 
permitted to do so. He therefore fl- 
ed another writ petition in the High 
Court raising those additional con- 
tentions and challenged the order of 
assessment for the same year. The 
High Court dismissed the petition on 
merits, and the case came up again 
to this Court in appeal, The ques- 
tion which specifically arose for con- 
sideration was whether the principle 
of constructive res judicata was ap~ 
plicable to writ petitions of that kind. 
While observing that the rule of con- 
judicata was “in a 
sense a somewhat technical or artifi- 
cial rule prescribed by the Code of 
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Civil Procedure”, this Court declared 
the law in the following terms,— 


“This rule postulates that if a plea 
could have been taken by a party 
in a proceeding between him and 
his opponent, he would not be per- 
mitted to take that plea against the 
same party in a subsequent proceed- 


ing which is based on the same 
cause of action; but basically, even 
this view is founded on the same 
considerations of public policy, be- 


cause if the doctrine of constructive 
res judicata is not applied to writ 
proceedings, it would be open to the 
party to take one proceeding after 
another and urge new grounds every 
time; and that plainly is inconsistent 
with considerations of public policy 
to which we have just referred.” 
While taking that view, Gajendra- 
gadkar C. J., tried to explain the 
earlier decision in Amalgamated 
Coalfields Ltd, v. Janapada Sabha, 
Chhindwara, ((1963) Supp 1 SCR 
172) :(AIR 1964 SC 1013) and catego- 
rically held that the principle of con- 
structive res judicata was applicable 
to writ petitions also, As has been 
stated, that case was brought to the 
notice of the High Court, but its 
significance appears to have been lost 
because of the decisions in Janaki- 
rama Iyer v. P. M. Nilakanta Iyer, (AIR 
1962 SC 633) (supra) and Gulabchand’s 
case (supra). We have made a refer- 
ence to the decision in Janakirama 
Tyer’s case which has no bearing on 
the present controversy, and we may 
refer to the decision in Gulabchand’s 
case as well, That was a case where 
the question which specifically arose 
for consideration was whether a de- 
cision of the High Court on merits 
on a certain matter after contest, in 
a writ petition under Art. 226 of the 
Constitution, operates as res judicata 
in a regular suit with respect to the 
same matter petween the same par- 
ties, After a consideration of the 
earlier decisions in England and in 
this country, Raghubar Dayal J., who 
spoke for the majority of this Court, 
observed as follows,— 

“These decisions of the Privy 
Council well lay down that the pro- 
visions of S. 11, C. P.C. are not ex- 
haustive with respect to an earlier 
decision in a proceeding operating as 
res judicata in a subsequent suit 
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with respect to the same matter in- 
ter partes, and do not preclude the 
application to regular suits of the 
general principles of res judicata 
based on public policy and applied 
from ancient times”. 

He made a reference to the decision 
in Daryao v. State of U, P., (1962) 1 
SCR 574: (AIR 1961 SC 1457) on the 
question of res judicata and the de- 
cisions in Amalgamated Coalfields 
Ltd. v. Janapada Sabha, Chhindwara 
((1963) Supp 1 SCR 172):(AIR 1964 
SC 1013) and Devilal Modi’s case 
(supra) and summarised the decision 
of the Court as follows,— 


“As a result of the above discus- 
sion, we are of opinion that the pro- 
visions of S. 11, C.P.C. are not ex- 
haustive with respect to an earlier 
decision operating as-res judicata be- 
tween the same parties on the same 
matter in controversy in a subsequent 
regular suit and that on the general 
principle of res judicata, any previ- 
ous decision on a matter in contro- 
versy, decided after full contest or 
after affording fair opportunity to 
the parties to prove their case by a 
Court competent to decide it, will 
operate as res judicata in a subsequ- 
ent regular suit, It is not necessary 
that the Court deciding the matter 
formerly be competent to decide the 
subsequent suit- or that the former 
proceeding and the subsequent suit 
have the same subject matter. The 
nature of the former proceeding is 
immaterial.” 


He however went on to make the 
following further observation,— 


“We may make it clear that it was 
not necessary, and we have not con- 
sidered, whether the principles of 
constructive res judicata can be in- 
voked by a party to the subsequent 
suit on the ground that a matter 
which might or ought to have been 
raised in the earlier proceeding was 
not so raised therein.” 

It was this other observation which 
led the High Court to take the view 
that: the question whether the prin- 
ciple of constructive res judicata 
could be invoked by a party to a 
subsequent suit on the ground that 
a plea which might or ought to have 
been raised in the earlier proceeding 
but was not so raised therein, was 
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left open. That, in turn, led the 
High Court to the conclusion that 
the principle of constructive res judi- 
cata could not be made applicable to 
a writ petition, and that was why it 
took the view that it was competent 
for the plaintiff in this case to raise 
an additional plea in the suit even 
though it was available to him in 
the writ petition which was filed by 
him earlier but was not taken. As 
is obvious, the High Court went 
wrong in taking that view because 
the law in regard to the applicability 
of the principle of constructive res 
judicata having been clearly laid 
down in the decision in Devilal 
Modi’s case (supra), it was not neces- 
sary to reiterate it in Gulabchand’s 
case (supra) as it did not arise for 
consideration there. The clarificatory 
observation of this Court in Gulab- 
chand’s case (supra) was thus mis- 
understood by the High Court in ob- 
serving that the matter had been 
“left open” by this Court. 


8. It is not in controversy before 
us that the respondent did nat raise 
the plea, in the writ petition which 
had been filed in the High Court, 
that by virtue of Cl (1) of Art. 311 
of the Constitution he could not be 
dismissed by the Deputy Inspector 
General of Police as he had been 
apoointed by the Inspector General 
of Police. It is also not in controversy 
that that was an important plea 
which was within the knowledge of 
the respondent and could well have 
been taken in the writ petition. but 
he contented himself by raising the 
other pleas that he was not afford- 
ed a reasonable opportunity to meet 
the case against him in the depart- 
mental inquiry and that the action 
taken against him was mala fide. It 
was therefore not permissible for 
him to challenge his dismissal. in the 
subsequent suit, on the other ground 
that he had been dismissed by an 
authority subordinate to that by 
which he was appointed, That was 
clearly barred by the principle of 
constructive res judicata, and the 
High Court erred in taking a con- 
trary view. 

9. The appeal is allowed, the im- 
pugned judgment of the High Court 
dated March 27. 1968. is set aside 
and the respondent’s suit is dismiss- 
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ed, In the cireumstances of the 
case, we direct that the parties shall 
pay and bear their own costs. 

Appeal allowed. 
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tional — (Constitution of India, Arti- 
cles 304 (b), 245 and 246). , 


The Orissa Taxation (on Goods Car- 
ried by Road or Inland Waterways) 
Act (8 of 1968) is not unconstitu- 
tional. 1971 Tax LR 1659 (Orissa), Af- 
firmed. (Paras 5 and 6) 


Article 304 (b) of the Constitution 
does not require that laws passed 
under it must always be prospective. 
Nor was it correct to say that once 
the State Legislature passes an Act 
without recourse to that article and 
that Act is struck down, the Legisla- 
ture cannot re-enact that Act under 
that article and give it retrospective ef- 
fect. The mere fact that a validating 
taxing statute has retrospective ope- 
ration does not change the character 
of the tax nor can it justify the Act 
being branded as a colourable piece 
of legislation in any sense, AIR 1964 
SC 925, Relied on. (Para 5) 


Since it is well-settled that the 
power to legislate carries with it the 
power to legislate retrospectively as 
much as prospectively, the circum- 
stance that an enactment operates 
entirely in the past and has no pro- 
spective life cannot affect the compe- 
tence of the legislature to pass the 
enactment, if it falls within the list 
on which that competence can ope- 
rate. As regards the power to pass a 
validating Act, that power is essen- 
tially subsidiary to the legislative 
competence to pass a law under an 
appropriate entry of the relevant list. 
Thus the impugned enactment is a 
valid exercise of legislative power 
and is in no sense a fraud on the 
Constitution. (Para 5) 


The Act cures the 
vice from which the Act of- 1959 suf- 
fered by obtaining the requisite 
sanction of the President and thus 
armed, it imposes a new tax, though 
with retrospective effect. Imposition 
of taxes or validation of action taken 
under void laws is not the function 
of the judiciary and therefore, by 
taking these steps the legislature can- 
not be accused of trespassing on the 
preserve of the judiciary. AIR 1966 
SC 764, Distinguished. ATR 1970 SC 
192; AIR 1973 SC 405; AIR 1975 SC 
2037, Rel. on. (Para 6) 

(B) Orissa Taxation (on Goods Car- 
ried by Roads or Inland Waterways) 
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Act (8 of 1968), S. 12 — Appeal — 
Condonation of delay. 


If any appeal challenging an order 
of assessment is filed beyond the pe- 
riod of limitation and the authority 
is satisfied that the appeal could not 
be filed within limitation for the rea- 
son that the Acts of 1959 and 1962 
were held to be unconstitutional, the 
delay in filing the appeal would be 
condoned. If any appeal filed for 
challenging an order of assessment 
was withdrawn or not pursued for 
the reason that the two Acts were 
held unconstitutional, the authority 
concerned would pass appropriate 
orders reviving the appeal. 

(Para 7) 

(C) Constitution of India, Art. 144A 
(as introduced by 42nd Amend- 
ment) — Desirability of amendment 
of Art, 1444 expressed on account of 
inconvenience resulting therefrom. 

(Para 9) 


Cases Referred: Chronological Paras 


AIR 1975 SC 2037:1975 Supp SCR 
394:1975 Tax LR 2013 6 


AIR 1973 SC 405:1973 Tax LR 1951 
6 
AIR 1970 SC 192: (1970) 1 SCR 


AIR 1966 SC 764: (1966) 1 SCR 200 
6 
AIR 1964 SC 925: (1964) 5 SCR $75 
5 


Mr. A. K. Sen, Sr. Adv., (M/s. 
Bishamber Lal Khanna and Mr. 
Bishamber Lal, Advs. with him). for 
the Appellants in C, A. No. 1810/71: 
Mr. A. K. Sen, Sr. Adv., (C. A. No. 
40/72); Mr. H. R. Gokhale, Sr Adv. 
(C. As. 1603-1604); Mr. Gobind Das, 
Sr. Adv. (C. As. 1170, 1981, 1982, 
SLPs. and for the Interveners). (M/s. 
Bijoy Mohenty, Mrs, Sunanda Bhan- 
dare, M. S. Narsimhan, A. K. Mathur, 
A. K. Sharma and Miss Malini Podu- 
val, Advs, with them), for the Ap- 
pellants in C. A, Nos. 1170, 1981- 
1982, 1603-1604 of 1972 and C. A. No. 
40/72 and in the SLP’s Nos, 305- 
310/72 and for the Interveners; Mr. 
G. Rath, Adv. General, Orissa, (M/s. 
G. S, Chatterjee and Mr. R. 
Mehta, Advs. with him), for Res- 
pondents in C. As. 1810, 1170, 1981- 
1982, 1603-1604 and 40. 
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The following Judgment of the 
Court was delivered by 


CHANDRACHUD, J.:— In 1959, 
the Orissa Legislature enacted the 
Orissa Taxation (on Goods Carried 
by Roads or Inland Waterways) Act, 
7 of 1959, the constitutionality of 
which was challenged by the appel- 
lants on the ground that the Bill 
leading to the Act was moved with- 
out the previous sanction of the Pre- 
sident of India, as required by the 
Proviso to Art. 304 of the Constitu- 
tion. During the pendency of the 
writ petitions filed by the appellants 
in the Orissa High Court, the Orissa 
Legislature passed the Orissa Taxa- 
tion (on Goods Carried by Roads or 
Inland Waterways) Validation Act, 
18 of 1962, validating the Act of 
1959. The High Court accepted the 
appellants’ contention that the Act of 
1959 was unconstitutional but it dis- 
missed the writ petitions on the 
ground that the appellants were not 
entitled to any relief as they had 
not challenged the Act of 1962 which 
had validated the Act of 1959. After 


the decision of the High Court, res- 
pondent No. 2, the Tax Officer, as- 
sessed tax in varying amounts for 


different quarters on the goods car- 
ried by the appellants by road. The 
appellants then filed fresh writ peti- 
tions under Art. 226 of the Constitu- 


tion challenging the Act of 1962. 
Those petitions were dismissed by 
the High Court but in appeal, the 
judgment of the High Court was 


set aside by this Court on August 10, 
1967, It was held by this Court that 
the validating Act of 1962 did not 


cure the defect from which the Act 
of 1959 suffered and therefore, res- 
pondents were not entitled to reco- 


ver any tax from the appellants 
under the aforesaid Acts. 


- 2. On March 25, 1968 the Orissa 
Legislature. having obtained the pre- 
vious sanction of the President to the 
moving of the Bill, passed the Orissa 
Taxation (on Goods Carried by 
Roads or Inland Waterways) Act. 8 
of 1968, imposing the same levy 
which it had unsuccessfully attempt- 
ed to levy under the Act of 1959 and 
to validate under the Act of 1962. 
Some of the appellants from whom 
the State Government had recovered 
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taxes after the Act of 1962 was up- 
held by the High Court asked for 
refund thereof after that Act was de- 
clared unconstitutional by this Court. 
The- refund having been refused by 
the Government, the appellants filed 
writ petitions in the High Court 
challenging the validity of the 1968 
Act. The dismissal of those writ peti- 
tions has given rise to these appeals 
by special leave. 


3. There is no substance in any of 
the contentions raised on behalf of 
the appellants regarding the constitu- 
tionality of the Act of 1968. The bill 
which matured into the impugned 
Act was introduced by the Orissa 
Legislature after obtaining the previ- 


ous sanction of' the President under 
the Proviso to Art. 304 of the Con- 


stitution. As shown by the Preamble, 
the Act was passed in order to pro- 
vide for the levy of tax on certain 
goods carried by roads or inland 
waterways in the State of Orissa and 
to validate certain taxes imposed on 
such goods. By S. 1 (3), the Act 
was to be deemed to have come into 
force on April 27, 1959 being the 
date on which the Act of 1959 had 
come into force, Section 3 of the Act 
which contains the charging provision 
provides that there shall be levied a 
tax on goods of the description men- 
tioned in the section and carried by 
means specified therein, Section 27 of 
the Act provides in so far as mate- 
rial that notwithstanding the expiry 
of the Act of 1959 and notwithstand- 
ing anything contained in any judg- 
ment, decree or order of any Court, all 
assessments made, all taxes imposed or 
realised, any liability incurred or 
any action taken under the Act of 
1959 shall be deemed to have been 
validly made, imposed, realised, in- 
curred or taken under the corres- 
ponding provisions of the Act of 
1968. These provisions of the Act of 
1968 show that what the State Legis- 
lature did thereby was to enact, with 
retrospective effect, a fresh piece of 
taxing statute after complying with 
the constitutional mandate contained 
in the proviso to Art. 304 that no 
Bill for the purposes of Cl. (b) of 
that article shall be introduced or 
moved in the Legislature of a State 
without the previous sanction of the 
President. 
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. 4. The reliance of the appellants 
on the judgment of this Court in 
Jawaharmal v. State of Rajasthan, 
(1966) 1 SCR 890:(AIR 1966 SC 764) 
is wholly misconceived. In that case. 
S. 4 of the impugned Act of 1964 in 
truth and substance provided that 
the failure to comply with the con- 
stitutional mandate of Presidential 
sanction shall not invalidate the 
Finance Acts of 1961 and 1962. It 
was held by this Court that it was 
not competent to the legislature to 
pass an Act providing that an ear- 
lier Act shall be deemed to be valid 
even though it did not comply with 
the requirements of the Constitution. 
In the instant case, the State Legis- 
lature passed an independent enact- 
ment in 1968 after complying with 
the constitutional requirement but it 
gave to that enactment retrospective 
effect from the date that the 1959 Act 
had come into force and it created a 
legal fiction, which was permissible 
for it to do, that all actions taken 
under the Act of 1959 shall be deem- 
ed to have been taken under the Act 
of 1968. 


5. Mr. Gobind Das, appearing on 
behalf of some of the appellants 
raised points commonly associated 
with high constitutional concepts, but 
lacking in substance. He urged that 
the Act of 1968 is a piece of colour- 
able legislation, that it constitutes a 
flagrant encroachment on the fune- 
tions of the judiciary and that since 
the Act has no operation in futuro 
and operates only on the dead past, 
it is void as lacking in legislative 
competence. Learned counsel also 
employed the not unfamiliar phrase 
that the Act is a fraud on the Con- 
stitution, Happily, all of these at- 
tacks, in so far as they at all re- 
quire an answer, can be met effec- 
tively in a brief compass, In Khyer- 
bari Tea Co. Ltd. v. State of Assam, 
(1964) 5 SCR 975: (AIR 1964 SC 925) 
it was held by this Court that Art. 
304 (b) of the Constitution does not 
require that laws passed under it 
must always be prospective. Nor was 
it correct to say that once the State 
Legislature passes an Act without re- 
course to that article and that Act is 
struck down, the Legislature cannot 
re-enact that Act under that article 
and give it retrospective effect. The 
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Court further held in Khyerbari 
that the mere fact that a. validating 
taxing statute has retrospective opera- 
tion does not change the character of 
the tax nor can it justify the Act be- 
ing branded as a colourable piece of 
legislation in any sense, We may only 
add that since it is well-settled that 
the power to legislate carries with it 
the power to legislate retrospectively 
as much as prospectively, the circum- 
stance that an enactment operates 
entirely in the past and has no pro- 
spective life cannot affect the com- 
petence of the legislature to pass the 
enactment, if it falls within the list 
on which that competence can operate. 
As regards the power to pass a vali- 
dating Act, that power is essentially 
subsidiary to the legislative compe- 
tence to pass a law under an appro- 
priate entry of the relevant list. 
Thus the impugned enactment is a 
valid exercise of legislative power 
and is in no sense a fraud on the 
Constitution. 


6. As regards the alleged en- 
croachment by the legislature on 
fields judicial, the argument over- 
looks that the Act of 1968 does not, 
like the Act under consideration in 
Jawaharmal, (AIR 1966 SC 764) de- 
clare that an invalid Act shall be 
deemed to be valid. It cures the con- 
stitutional vice from which the Act 
of 1959 suffered by obtaining the re- 
quisite sanction of the President and 
thus armed, it imposes a new tax, 
though with retrospective effect. Im- 
position of taxes or validation of ac- 


tion taken under void laws is not 
the function of the judiciary and]: 
therefore, by taking these steps the 


legislature cannot be accused of tres- 
passing on the preserve of the judi- 
ciary. Courts have to be vigilant to 
ensure that the nice balance of power 
so thoughtfully conceived by our Con- 
stitution is not allowed to be upset but 
the concern for safeguarding the 
judicial power does not justify conjur- 
ing up trespasses for invalidating laws. 
There is a large volume of authority 
showing that if the vice from which 
an enactment suffers is cured by due 
compliance with the legal or consti- 
tutional requirements, the legislature 
has the competence to validate the 
enactment and such validation does 
not constitute an encroachment on 
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the functions’ of the judiciary, The 
validity of a validating taxing Law 
depends upon whether the legislature 
possesses the competence over the 
subject-matter of the law, whether in 
making the validation it has removed 
the defect from which the earlier en- 
actment suffered and whether it has 
made due and adequate provision in 
the validating law for a valid impo- 
sion of the tax. (See, for example, 
Prithvi Cotton Mills v. Broach 
Borough Municipality, (1970) 1 SCR 
388: (AIR 1970 SC 192); Tirath Ram 
Rajindra Nath v, State of U. P.. AIR 
1973 SC 405: Government of Andhra 
Pradesh v. Hindustan Machine Tools 
Ltd., 1975 Supp SCR 394: (AIR 1975 
SC 2037)). The passage from Cooley’s 
‘Constitutional Limitations’ (Ed. 1927, 
Vol. I, p. 183) that a legislative act 
is a “pre-determination of what the 
law shall be for the regulation of all 
future cases falling under its provi- 
sions” does not bear upon the power 
of the legislature to pass laws which 
are exclusively retrospective. Myr. 
Gobind Das’s reliance on that passage 
cannot therefore further his conten- 
tion. 


7. Mr. Gokhale, who appears on 
behalf of some of the appellants. at- 
tempted to challenge the Act of 1968 
on the ground of wunreasonableness 
but he did not pursue that argument. 
But he made another point which re- 
quires some attention. The appel- 
lants, or some of them, did not chal- 
lenge the orders of assessment passed 
against them as the Acts of 1959 and 
1962 were held unconstitutional. 
Counsel’s apprehension is that any 
appeal filed hereafter for challenging 
the assessment made under the ear- 
lier Acts would be barred by limita- 
tion and the appellants would be de- 
prived of their statutory right to 
question the correctness of - the as- 
sessment, This apprehension is un- 
founded because the 2nd proviso to 
S. 12 of the Act of 1968 empowers 
the appropriate authority to admit an 
appeal after the period of limitation 
is over if it is satisfied that the dea- 
ler had sufficient cause for not pre- 
ferring the appeal within the said pe- 
riod. Sub-section (3) confers on the 
Commissioner the power of revision 
and sub-s. (4) of S. 12 confers the 
power of review subject to the rules 
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made under the Act, We have no 
doubt that if any appeal challenging 
an order of assessment is filed beyond 
the period of limitation and the 
authority is satisfied that the appeal 
could not be filed within limitatian 
for the reason that the Acts of 1959 
and 1962 were held to be unconstitu- 
tional, the delay in filing the appeal 
would be condoned. We are equally 
confident that if any appeal filed for 
challenging an order of assessment 
was withdrawn or not pursued for 
the reason that the two Acts were 
held unconstitutional, the authority 
concerned would pass appropriate 
orders reviving the appeal. We are 
happy to note the assurance of the 
learned Advocate-General of the 
State of Orissa that the State will not 
oppose in such cases the condonation 
of delay or the revival of appeals. 


8. For these reasons we dismiss 
the appeals but there will be no 
order as to costs. The Special Leave 
Petitions which were kept pending to 
await the decision of these appeals 
are hereby dismissed. 


§. We may take this opportunity 
to dwell upon the inconvenience re- 
sulting from the enactment of Arti- 
cle 144A which was introduced hy 
the 42nd Amendment to the Consti- 
tution. That Article reads thus: 


“144A, Special provisions as to dis- 
posal of questions relating to ceon- 
stitutional validity of laws:— (1) The 
minimum number of Judges of the 
Supreme Court who shall sit for the 
purpose of determining any cavestion 
as to the constitutional validity of 
any Central law or State law shall be 
seven, 


(2) A Central law or a State law 
shall not be declared to be constitu- 
tionally invalid by the Supreme 
Court unless a majority of not less 
than two thirds of the Judges sitting 
for the purposes of determining the 
question as to the constitutional 
validity of such law hold it to be 
constitutionally invalid.” ” 

The points raised in these appeals 
undoubtedly involve the determina- 
tion of questions as to the constitu- 
tional validity of a State law but 
they are so utterly devoid of sub- 
stance that Mr. Asoke Sen and Mr. 
Gokhale who appear for the appel- 
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lants could say nothing in support of 
their contentions beyond barely stat- 
ing them. Were it not for the valiant, 
though vain, attempt of Mr, Gobind 
Das to pursue his points, the appeals 
would have taken lesser time to dis- 
pose of than for a Court of seven to 
assemble, Article 13 (3) (a) of the 
Constitution defines “law” to include 
any Ordinance, Order, bye-law, rule, 
regulation, notification ete, having 
the force of law with the result that 
seven Judges of this Court may have 
to sit for determining any and every 
question as to the constitutional vali- 
dity of even orders and notifications 


issued by the Government, which 
have the force of law. A Court 
which has large arrears to contend 


with has now to undertake an un- 


necessary burden by seven of its 
members assembling to decide all 
sorts of constitutional questions, no 


matter what their weight or worth. 
Tt is hoped that Art, 144A will en- 
gage the prompt attention of the 
Parliament so that it may, by gene- 
ral consensus, be so amended as to 
leave to the Court itself the duty to 
decide how large a Bench should de- 
cide any particular case, 

Order accordingly. 





AIR 1977 SUPREME COURT 1691 
(From: Madhya Pradesh)* 
V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ, 

M/s. Shrikrishnadas Tikara, Appel- 
lant v. State of M. P, and others, 
Respondents. 

Civil Appeal No. 667 of 1976, D/- 
22-3-1977. 


(A) Mines and Minerals (Regula- 
tion and Development) Act (1957), 
S. 13 — Mineral Concession Rules, 


Rules 27 (5) and 55 — First notice 
under Rule 27 (5) issued by Collec- 
tor on 15-10-1973 directing lessee to 





remedy certain breaches — Lessee’s 
reply admitting breaches by giving 
explanation and praying for their 
condonation —~ State Government 
however by its order D/- 21-5-1974 
*(Misc. Petn. No. 1438 of 1975, D/- 


12-11-1975 (Madh Pra)). 
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State of M. P, S.C. 1691 
cancelling contract and forfeiting se- 
curity deposit — Second notice under 


R. 27 (5) issued by Collector on 22-5- 
1974 in respect of same breaches sub- 
sequent to first notice Effect — 
First notice if waived — In revision 
under R. 55 Centra] Government con- 


firming State Govt.’s Order of can- 
cellation — Validity of order. ((i) 
Evidence Act (1872), S. 115 — Wai- 


ver (ii) Constitution of India, Article 
226 — Natural justice), 


Held (1) that the doctrine of wai- 
ver was not attracted to the facts of 
the present case. There was no in- 
tentional abandonment which is es- 
sential for “waiver”, Indeed, the Col- 
lector could not have had even know- 
ledge of the cancellation of the lease 
by the State Government, Moreover, 
once the lease had been cancelled, it 
was beyond the Collector’s powers 
by any act of his to bring the lease 
back to life. In the absence of any 
intentional or voluntary abandonment 
of a known right by the State Gov- 
ernment, waiver cannot be postulat- 
ed. AIR 1976 SC 2237, Rel. on. 

(Paras 6. 7) 

(2) that the order of cancellation 
could not be held to be bad on the 
score of breach of natural justice. 
The fact that in the second notice by 
the Collector a personal hearing was 
offered, does not mean that the failure 
personally to hear the petitioner was 
a contravention of the canon of na- 
tural justice in the first case. It is 
well-established that the principles 
of natural justice cannot be petrified 
or fitted into rigid moulds, They are 
flexible and turn on the facts and 
circumstances of each case. 

(Para 8) 

(B) Constitution of India, Art. 136 
— Exercise of discretionary power — 
Interference by Supreme Court, 


It is not within the normal pro- 
vince of the court to demolish dis- 
cretionary exercise of power in the 
absence of special vitiating features. 

(Para 9) 

Cases Referred: Chronological Paras 
AIR 1976 SC 2237:1976 Supp SCR 
532 7 


Mr. S. V, Gupte Sr. Adv., (M/s. 
P. V. Lal, S. G. Khanduja, Advs. 
with him), for Appellant; Mr. Ram 
Panjwani, Sr. Adv, (Mr. H. S. Pari- 
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har, Ady. with him), (for Nos. 1-3), 
M/s. B. Dutta and Girish Chandra, 
Advs., (for No. 4 Union of India), 
for Respondents. ‘ 

The Judgment of the Court was 
delivered by 


KRISHNA IYER, J.:— This appeal, 


by special leave, raises only a few 
points of law, although the stakes, 
counsel states, are substantial, 

2. The appellant had a mining 


lease stretching over a period of 20 
years from the respondent State of 
Madhya Pradesh. The grant of such 
licences is governed by the Mines 
and Minerals (Regulation and Deve- 
lopment) Act, 1957 (hereinafter re- 
ferred to as the Act) and the rules 
framed thereunder. In particular we 
are concerned with R. 27 (5) framed 
by the Central Government in exer- 
cise of its powers under S. 13, 

3. Right at the outset we may 
re-produce the relevant rule: 

“Rule 27 (5). If the lessee makes 

default in payment of royalty as re- 
quired by S, 9 or commits a breach 
of any of the conditions other than 
' those referred to in sub-para (4), the 
State Government shall give notice 
to the lessee requiring him to pay 
the royalty or remedy the breach, as 
the case may be, within sixty days 
from the date of receipt of the no- 
tice and if the royalty is not paid or 
the breach is not remedied within 
such period, the State Government 
may, without prejudice to any pro- 
ceeding that may be taken against 
him, determine the lease and forfeit 
the whole or part of the security de- 
posit,” 
The admitted case of the parties is 
that certain breaches of the condi- 
tions which the appellant was bound 
to comply with had been committed. 
Consequently, a notice was issued to 
the appellant by the Collector of Dis- 
trict Satna (under powers delegated 
to him by the State Government 
which is the appropriate authority to 
take action when breaches are com- 
mitted). This notice, dated October 
15, 1973 itemised three breaches, The 
said communication stated: 

“You have committed following 
breaches of the rules of the Mineral 
Concession Rules, 1960 in relation to 
the aforesaid mining lease: : 


A.I. R. 


(i) Against royalty for the period 
half-year ending June 1973, Rupees 
6062.75 paise not deposited; f 


(ii) Against surface rent for the 
period half-year ending June 73 
Rs. 13.38 paise not deposited. So de- 
posit the aforesaid amount together 
with interest at the rate of 9% from 
16-9-73 and produce the challan. 

(iii) Failure to instal the weighing 
machine”, 


The rule earlier quoted gives the 
lessee a period of 60 days to remedy 
the breaches complained of and it is 
the admitted case that the lessee did 
not do so. But a few months later, 
by letter dated March 22, 1974 the 
appellant replied by pleading that he 
had deposited the royalty and the 
surface rent, although out of time. 
Virtually it was a plea of ‘guilty’ be- 
cause the reply stated ‘It has been 
our endeavour to meet the commit- 
ments, but we regret the breach 
having been occurred due to condi- 
tions stated Regarding weigh- 
ment machine, we feel the same is 
beyond our means in the present cir- 
cumstances and finances we have’. 
The prayer was that the breach be 
condoned as a special case. Although 
the Collector has the power to issue 
the notice contemplated by the rule, 
the State Government has to take 
the decision regarding cancellation or 
otherwise. The government, how- 
ever, passed an order, dated May 21, 
1974 cancelling the contract and for- 
feiting the security deposit, in exer- 
cise of its powers under R. 27 (5) of 
the Mineral Concession Rules (for 
short, the rules) set out earlier. This, 
in one sense, determined the lease 
but a little complication which has 
formed the foundation of an argu- 
ment was created by the Collector 
concerned issuing a notice D/- 22-5- 
1974 (a day after the State Govt. had 
cancelled the lease) complaining of 
the commission of breaches of the 
rules by the appellant and directing 
him to rectify the aforesaid breaches 
within 60 days from the receipt of 
the notice on pain of the contract be- 
ing cancelled and the security amount 
being forfeited in the event of de- 
fault. In substance, the breaches were 
the non-payment of royalty for the 
period subsequent to that covered by 
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the former notice and the non-instal- 
lation of the weighing machine at 
the mine, The notice wound up 
with the statement: ‘You should also 
appear along with complete record, 
pit pass etc., on 3-6-74 for hearing 
in the office’. 

4. When the appellant received the 
communication of the cancellation of 
his lease, he filed a revision to the 
Central Government as provided by 
the rules, After setting out the 
grounds the appellant pointed out 
that even if there were breaches of 
conditions, there was a discretionary 
power in the State Government not 
to cancel the license and the circum- 
stances of the case justified such a 
course. 


5. The appellant had, meanwhile, 
received the second notice from the 
Collector and so, whether warranted 
by the rules or not, he presented ad- 
ditional submissions specifically re- 
ferring to the second show cause 
notice. The Central Government 
called for comments from the State 
Government and, presumably, from 
the other side. Eventually, the revi- 
sory authority, in exercise of its 
powers under R. 55, dismissed the re- 
vision application. Thereupon a writ 
petition was filed in the High Court 
wherein the present appellant urged 
a case of waiver of the first notice on 
account of the issuance of the second 
notice, It was also contended that 
the lessee had not been given a rea- 
sonable opportunity to explain why 
his lease should not be cancelled. The 
High Court dismissed the writ peti- 
tion and, in the appeal that has fol- 
lowed, counsel has substantially re- 
peated what has quite often been 
urged before the High Court 
but with the addition that there 
was no application of the mind 
by the State Government and that 
the Central Government had, in dis- 
posing of the revision, mixed up the 
breaches set out in the two notices, 
although the revision was only 
against the order passed by reason of 
the first notice, This, counsel con- 
tended, amounted to importation of 
extraneous considerations and vitiated 
the order of -the Central Govern- 
ment. . 

6. We are distances away from 
any inclination to upset the judg- 
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ment of the High Court. The 
plea of waiver has no merit. Cases 


were cited before us — Indian 
and alien, and books were re- 
lied on laying down  well-esta- 


blished propositions. On the facts, 
the doctrine of waiver cannot be at- 
tracted to the present case. The 
State Government cancelled the li- 
cence on May 21, thereby the lease 
came to an end, Obviously, without 
knowledge of this termination of the 
lease, the Collector sent the second 
notice dated May 22, covering a sub- 
sequent period but not beyond the 
date of the cancellation of the lease. 
There was no intentional abandon- 
ment which is essential for ‘waiver’. 
Indeed, the Collector could not have 
had even knowledge of the cancella- 
tion of the lease by the State Gov- 
ernment, Moreover, once the lease 
had been cancelled, it was beyond the 
Collector’s powers by any act of his 
to bring the lease back to life, 


7. The plea of waiver when it is 
pressed against the government has 
an uphill journey to make for suc- 
cess. Dealing with the plea of 
estoppel against the State, this Court 
recently held in Excise Commr. v. 
Ram Kumar, 1976 Supp SCR 532: 
(AIR 1976 SC 2237): ‘It is now well- 
settled by a catena of decisions that 
there can be no question of estoppel 
against the government in the exer- 
cise of its legislative, sovereign or 
executive powers’. Generally a State 
is not subject to an estoppel to the 
same extent as an individual or a 
private corporation, Otherwise, it 
might be rendered helpless to assert 
its powers in government. Therefore 
as a general rule the doctrine of 
estoppel will not be applied against 


the State in its governmental, pub- 
lic- or sovereign capacity (American 
Jurisprudence, II Edn., Paragraph 


123, p. 783). It is enough for our pur- 
poses in the present case to say that 
there is no case made out of inten-, 
tional relinquishment of a known 
right by the State Government. Inj: 
absence of such voluntary and inten- 
tional abandonment of a known ad- 
vantage or benefit, waiver cannot be 
postulated. In this view, we reject 
the plea of waiver. 

.8. Nor are we impressed with the 
contention that natural justice has 
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been breached. Here is a case where, 
admittedly, the conditions of the con- 


tract had been broken and the ob- 
ligations under the rules had been 
violated, The reply to the show 


cause notice has set out all that 
need be set out. The facts are simple. 
The explanation is non-exculpatory. 
The only plea is for condonation, The 
lessee having been heard, natural 
justice has been complied with. The 
fact that in the second notice by the 
Collector a personel hearing was of- 
fered. does not mean that the failure 
personally to hear the petitioner 
was a contravention of the canon of 
natural justice in the first case. It is 
well-established that the principles of 
natural justice cannot be petrified or 
fitted into rigid moulds. They are 
‘flexible and turn on the facts and 
circumstances of each case. Has there 
been any unfair deal by the autho- 
rity? Has the party affected been 
hit below the belt? Has he had a 
just opportunity to state his plea? 
Having regard to the features of the 
present case, we are hardlv satisfied 
that the order is bad on this score. 


9. The last plea of non-applica- 
tion of the mind or taking into consi- 
deration of materials in the second 
notice has not been urged in this 
form or perhaps at all before the 
High Court. Even otherwise. there 
is no merit in it. The reference to 
the matters referred to in the second 
notice was made because of the ad- 
ditional submissions made by the ap- 
pellant himself wherein he had ad- 
verted to the second show cause no- 
tico from the State Government. 
Moreover, no preiudice has been suf- 
fered by the appellant, on a fair 
reading of the Central Government’s 
‘order, The breach is admitted. The 
¡plea is one for excuse, and the dis- 
‘eretion has been exercised. It is not 
within the normal province of the 
court to demolish discretionary exer- 
cise of power in the absence of spe- 
cial vitiating features. There are 
none here. We conclude by dismiss- 
ing the appeal. However, we feel 
that the consequences are serious, 
especially in the context of the com- 
paratively less serious breaches, It is 
but appropriate therefore that even 
though we affirm the orders of the 
State Government, the Central Gov- 
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ernment and the High Court, we 
leave it open to the appellant to 
move the State government for a re- 
consideration of the case if it so 
chooses. We keep the door ajar al- 
though it is within the discretion of 


the State Government to close it 
against re-consideration. 
10. In the circumstances of the 


case. the parties will bear their costs 
of the appeal in this Court. 
Appeal dismissed. 
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Civil Appeal No. 2330 of 1968, D/- 
31-3-1977. 

(A) Evidence Act (1872), S. 45 — 
Evidence of handwriting expert — 
Qualifications of the expert examined 
on behalf of appellant were not such 
as to accept him as a handwriting 
expert — He had hardly done any 
work as an expert after 1950 — He 
exceeded the limits as an expert and 
supported appellant in matters which 
were not within his province — His 
testimony is to be rejected. (Para 11) 

(©) Hindu Law — Joint family — 
Family property — Income from the 
practice of a hereditary profession (in 
the instant case hereditary priest) will 
not be joint family property, AIR 
1934 All 851, Approved. (Para 12) 


(© J. & K. Hindu Succession Act 
(38 of 1956), S. 27 Explanation — 
Testamentary succession — Interest 
of the coparcener in a joint Hindu 
family property can be disposed of 
by Will. 


The Explanation to S. 27 makes it 
clear that the interest of a male 
Hindu in a Mitakshara coparcenary 
property he deemed to be property 
capable of being disposed of by him. 

(Para 14) 
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(D) Constitution of India, Art. 133 
— New plea — Question as to what 


was the interest of a coparcener in 
the joint family property at the time 
of his death though not raised in 
lower Courts, that being a pure 
question of law interests of justice 
require that the question be decid- 
ed. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1934 All 851 12 
AIR 1930 All 537:ILR 52 All eH 


AIR 1924 Bom 444:ILR 48 Bom 

468 14 
(1912) ILR 36 Bom 94 11 
(1905) ILR 32 Cal 234 14 
(1882) ILR 8 Cal 17 14 


Mr, G. B, Pai, Sr. Adv., (Mr. S. K. 
Bagga and Mrs, S. Bagga. Advs. with 
him), for Appellants; Mr. O. P. Mal- 
hotra, Sr, Adv., (Mr. K. J. John and 
Mr. Shri Narain, Advs. of M/s. J.B. 
Dadachanji and Co., Advs. with him), 
for Respondent. 


The following Judgment of the 
Court was delivered by 

KAILASAM, J.:— This appeal is 
preferred by the defendant in the 


suit on a certificate of fitness granted 
bv the High Court of Jammu and 
Kashmir under Art. 133 of the Con- 
stitution. 


2. The respondent, Ishroo Devi, 
filed a suit for a decree for posses- 
sion of all the three items of pro- 
perty mentioned in the plaint and 
for future mesne profits. It was al- 
leged that the three items of property 
mentioned in the plaint were the 
self-acquired properties of one Puro- 
hit Mani Ram. He executed a will 
on 25th May, 1959, out of his own 
free will in favour of the respon- 
dent. The original will was attached 
to the plaint. Purohit Mani Ram 
died on 24th March, 1960, at Jammu 
and the respondent claimed to be 
the sole owner of the properties, 

3. The first appellant is the son, 
the second appellant is the wife and 
the third appellant is the grand- 
daughter of Purohit Mani Ram, In 
the plaint it is alleged that the first 
appellant after the death of Purohit 
Mani Ram got rent deed executed in 
his favour and also recorded muta- 


tions in his name and dispossessed the 
roonandant Tha reenondent alaen 
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perty were the separate properties of 
Purohit Mani Ram and that he was 
entitled to dispose of them under a 
will. In the written statement the 
appellants averred that the proper- 
ties belonged to the joint family of 
which the first appellant and his 
father, Purohit Mani Ram, were 
members and as the properties were 
joint family properties. they cannot 
be disposed of by will. It was fur- 
ther alleged that the will was a forg- 
ed one and is fictitious. 


4. The respondent examined Janak 
Lal Sehgal, an advocate of the Sup- 
reme Court, and the scribe of the 
will one Bodh Raj. P.W., 1, the advo- 
cate, stated that Mani Ram executed 
the will on 25th May. 1959, in fa- 
vour of the respondent. He saw 
Mani Ram affix his signature on the 
will, The words (in vernacular) 
under which Janak Lal had signed 
as witness, were under the words (in 
vernacular) where Purohit Mani Ram 
had signed. Janak Lal had given the 
date with his own hand where he 
had signed as witness. The witness 
also testified that the mental condi- 
tion of Purohit Mani Ram was good 
and he executed the will of his 
own free will and no pressure or 
fraud was played on him. P. W 2. 
Bodh Raj is the scribe of the will. 
He stated that he wrote the will at 
the instance of Mani Ram and after 
reading the will and explaining it to 
the testator, the testator affixed his 
signature and admitted it to be cor- 
rect. According to the witness the 
will was executed on 25th Mav. 1959, 
and on the same date the signature of 
the testator and those of the witnes- 
ses were affixed. At the time of the 


examination the witness stated that 
the physical and the mental condi- 
dition of the testator was good and 


that he read out the will at the house 
of Janak Lal Sehgal and obtained 
the signatures of Mani Ram and that 
of P.W.1, the advocate. P, W., 3, 
Lodra Mani, stated that Mani Ram 
was the A.D.C, of Maharaja Pratap 
Singh and was in service for Maha- 
raja’s Puja, and that the Maharaia 
was giving lot of money to Purohit 
Mani Ram as present. The witness 
also stated that item 1 of the proper- 


fac umne annetriuntad hw Mani Ram 
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5. On behalf of the ‘appellants 2 
handwriting expert, Philip Hardless, 
and three witnesses were examined 
in addition to the first appellant, 


6. The trial Court accepted the 
evidence of P. W, 1, the advocate, 
and P. W.2, the seribe and held that 
the will was proved. Holding that 
items 1(b) & 2 of the plaint schedule 
properties were ancestral proper- 
ties (it) found that Mani Ram had no 
authority to dispose of these two items 
of properties by will, Therefore 
while decreeing the suit as regards 
item No. 1 (a) of the plaint schedule 


properties dismissed the claim as re-- 


gards items 1 (b) and 2. 


7, On appeal by the appellants a 
Bench of the Jammu and Kashmir 
High Court agreeing with the find- 
ing of the trial court’ and accepting 
the testimony of P. W. 1, the advo- 
cate, and P, W. 2, the scribe of the 
will, found it to be genuine and exe- 
cuted by Mani Ram. The appellate 
court also confirmed the finding of 
the trial Court that the item l(a) of 
the property is self-acquired property 
of Mani Ram while items 1 (b) and 2 
are the ancestral properties. While 
confirming the decree of the trial 
Court as regards item 1 (a) it allow- 
ed the respondent’s claim regarding 
items 1(b) and 2 to the extent of 
one-half share holding that under 
Section 27 of the Jammu & Kashmir 
Hindu Succession Act, Mani Ram was 
entitled to dispose of his interest in 
the joint family property by will 
Aggrieved by the decision of the 
Bench of the Jammu & Kashmir High 
Court the appellants have preferred 
this appeal. 


8. Though the concurrent finding 
of both the courts below is that the 
will was a valid one and was execut- 
ed by Mani Ram of his own free 
will and when possessed of all his 
faculties Mr. Pai, the counsel for the 
appellants, strenuously contended 
that the finding should not be ac- 
cepted. He submitted that a look at 
the signature of Mani Ram in the 
will and his signatures in admitted 
documents would prove that the 
signature in the will is not that of 
Mani Ram. He next contended that 
the will was antedated in order to 
escape the prohibition against aliena- 
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tion introduced by an Ordinance 
which came into force in July, 1959. 
Thirdly, he submitted that the will is 
a most unnatural one as it had not 
provided for the son, or the wife or 
near relatives but had given the en- 
fire property to a distant relation. 
Fourthly, he submitted that in a suit 
which was filed by the son for parti- 
tion against Mani Ram, the latter 
gave an undertaking not to alienate 
his properties and taking into ac- 
count the proceedings it is most un- 
likely that he would have executed 
the will at the time which it pur- 
ports to be as he would have men- 
tioned about his execution of the will 
in the proceedings. We have examin- 
ed all these points very carefully and 
we find that there is no substance in 
any one of them. i 


9. The plea that the will was exe- 
cuted after July, 1959, when there 
was a prohibition against the aliena- 
tion and it was pre-dated is without 
any substance, The will is dated 25th 
May, 1959, and a contemporaneous 
record of the substance of the will is 
made by P. W.2 in one of his regu- 
larly kept books. We see no need 
for pre-dating of the will and the 
basis of the argument that the will 
was not executed on the day on which 
it purports to be is without sub- 
stance. 


10. Regarding the next contention 
that the will is an unnatural one it 
has to be seen that the son had filed 
a suit for partition and in the writ- 
ten statement the father had gone so 
far as to disown his paternity. It is 
common ground that the relationship 
between Mani Ram and his son was 
greatly strained and it is not surpris- 
ing that he has disowned him in un- 
mistakable terms in the wil. The 
submission that the will would not 
have been executed in mid 1959 is 
based on the plea that he had made 
a statement in December, 1959, that 
he had not alienated any property. 
The son in the suit prayed for an 
order against Mani Ram restraining 
him from alienating the joint family 
properties except with the permission 
of the court. A consent order was 
passed directing Mani Ram not to 
alienate joint family properties, There 
was no need for Mani Ram to men- 
tion about the will for it is not an 
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alienation and in any event the will 
according to Mani Ram did not re- 
late to joint family properties, The 
non-disclosure of the execution of the 
will is understandable because Mani 
Ram did not want anyone particular- 
ly his son to know about his dispos- 
sessing of the property by will. This 
ground is without substance. 


11. The main ground of attack 
was that on the face of it, it is ap- 
parent that the signature is not that 
of Mani Ram. The appellate court 
has found that Mani Ram was an 
illiterate person and that he had no 
standard signature, His signature is 
not well formed, but his signature in 
the Vakalatnama and in the will bear 
striking resemblance as found by the 
Bench of the High Court. Though 
there are certain dissimilarities be- 
tween the signature in the will and 
in those of admitted documents we 
are unable to say that the signature 
in the will is not that of Mani Ram. 
In this connection we have examined 
the evidence of the handwriting ex- 
pert who gave evidence on behalf of 
the appellants. We feel that his qua- 
lifications are not such as to accept 
him as a handwriting expert, He has 
hardly done any work as an expert 
after 1950 and we find in his deposi- 
tion that he has exceeded the limits 
as an expert and supported the ap- 


pellants in matters which were not 
within his province, We have no 
hesitation in agreeing with the High 


Court and rejecting his testimony. A 
comment was made on the fact that 
the date and, endorsement in the will 
is in a different ink and probably was 
not written at the same time, In 
this connection a discrepancy in the 
evidence of the scribe, P.W.2, as to 
where actually the date was noted 
whether it was in his house or that 
of the lawyers was made much of. 
We do not think that this discrepancy 
would affect the truth of the matter. 
It is seen that P.W.2 in his record 
entered summary of the will on the 


same day. It is significant that in 
the cross-examination no question 
was asked challenging the genuine- 


ness, The entry with regard to the 

will was made by P. W. 2 in the Re- 

gister which is a public register and 

on examination we find there is no- 

thing suspicious about it. It may also 
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be noted that the first appellant, the 
son of Mani Ram, has not stated that 
the signature found in the will is not 
that of his father, Apart from all these 
circumstances we find the evidence of 
P.W.1, a respectable advocate, who 
speaks of his advising in the prepa- 
ration of the will, his seeing the exe- 
cutant sign the will in his presence ` 
can be safely accepted. Excepting 
that a statement which he made as a 
witness was rebutted by a District 
Judge nothing else has been suggest- 
ed against him, We have no hesita- 
tion in accepting the evidence of 
these two witnesses, as the two lower 
courts have done, There is no ground 
at all for rejecting the evidence of 
P. W. 2, the scribe, whose evidence 
has been accepted by both the courts. 
The scribe had immediately noted 
the gist of the will in one of his re- 
gularly kept records which has not 
been challenged. We have, therefore, 
no hesitation in accepting the find- 
ing of the two lower courts that the 
will is a genuine one and was exe- 
cuted by Mani Ram of: his own free 
will. 


12. Mr. Pai, counsel for the ap- 
pellants, submitted that the High 
Court was in error in holding that 
Item 1 (a) of the properties is the 
self-acquired property of Mani Ram. 
According to the learned counsel the 
hereditary profession of Mani Ram 
was that of a priest and whatever he 
earned while practising that profes- 
sion and all his acquisitions should 
be held to be joint family property. 
The evidence is that Mani Ram was 
not only a priest but worked in 
three posts, He was a priest and at 
the same time was in the private of- 
fice of the Maharaja and was also an 
A.D.C. of the Maharaja and the 
Maharaja used to give presents to 
him. It is in evidence that the Maha- 
raja had given the land and himself 
constructed the Kothi before giving 
it to Mani Ram. In support of the 
contention that the income derived 
from practice of a hereditary profes- 
sion should be construed as ancestral 
property, the learned counsel referred 
us to two decisions in Ghelabhai 
Gaurishankar v. Hargowan Ramii, 
(1912) ILR 34 Bom 94 and Hanso 
Patak v. Harmandil Patak, AIR 1934 
All 851. Neither of the cases sup- 
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port the contention of the learned 
counsel. In the first case the ques- 
tion that arose for consideration was 
nature of the office of a hereditary 
priest, It was held that the heredi- 
tary right of the priest is immoveable 
property. Chandavarkar J, pointed 
out that hereditary priesthood vested 
in particular families is regarded as 
vritti or immoveable property but 
we do not find any support for the 
contention that the income of the 
hereditary priest will also be heredi- 
tary property, In fact in Hanso Patak 
v. Harmandil Patak (supra) it has 
been made clear that in the United 
Provinces the income received as 
amounts paid by Yajamans at their 
discretion either by way of charity 
or by way of remuneration for per- 
sonal services rendered by the priest, 
cannot be claimed as of right, and 
cannot amount to a family property. 
Chief Justice Sulaiman expressed his 
view that the income received as 
amounts paid by people at their dis- 
cretion either by way of charity or 
by way of remuneration for personal 
services rendered cannot be claimed 
as of right and cannot amount 
to family property, Mukerji, J. 
in a concurring judgment after 
distinguishing Ghelabhai Gaurishan- 
kar v. Hargowan Ramjiji, (supra) 
held that the income is “Vidyadhana” 
which is the same thing as “gains of 
science” or what has been acquired 
by exercise of learning cannot be 
divided by partition, We agree with 
the view thus expressed by the Alla- 
thabad High Court and find that the 
‘income from the practice of a here- 
ditary profession will not be joint 
family property, 


13. Mani Ram was getting Rupees 
100 as A.D.C. and was in addition 
drawing a salary of Rs. 140 a month 
as an employee in the private Depart- 
ment of the Maharaja. Thus he had 
ample means to acquire Item 1 (a) of 
the property from his  self-acquisi- 
tion. On the other hand there’ is 
hardly any evidence to prove that 
he had any ancestral nucleus. It is 
stated that the family had some 
jewels and cash which were kept in 
the safe of the Maharaja and there is 
nothing to indicate that anything out 
of the cash or jewellery was used in 
purchasing Item 1 of the property. It 
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was also contended that the property 
that belonged to Mani Ram was only 
the house and not the land attached 
to the house. We have no hesitation 
in rejecting this desperate plea. The 
result is we confirm the findings of 
the courts below that Item 1 (a) of 
the property is the  self-acquisition 
and the decree of the appellate court 
so far as Item 1 (a) is concerned is 
confirmed. 


14. Regarding Items 1 (b) and 2 
the appellate court has found that 
they are joint family properties. It 
is admitted by both the parties that 
under S. 27 of the Jammu & Kashmir 


Hindu Succession Act, 1956, the in- 
terest of the coparcener in a joint 
Hindu family property can be dis- 


posed of by will. Section 27 provides 
that any Hindu may dispose of by 
will any property which is capable of 
being disposed of by him in law. The 
Explanation to the section makes it 
clear that the interest of a male 
Hindu in a Mitakshara coparcenary 
property be deemed to be’ property 
capable of being disposed of by him 
within the meaning of sub-section. 
As the joint family consisted of Mani 
Ram and his son, the first appellant, 
the appellate court gave a decree in 
favour of the respondent so far as 
one-half share of Items 1 (b) and 2 
of the properties are concerned, The 
counsel for the appellant submitted 
that the appellate court was in error 
in determining the interest of the 
testator as one-half share in the two 
items of joint family property. He 
submitted that according. to Mitak- 
shara law except in Madras when 
there is a partition between the son 
and his father, mother is entitled to 
a share equal to that of the son, In 
support of his contention the learned 
counsel] referred to Mulla’s Hindu 
Law, 14th Ed., p. 403, paragraph 315, 
where it is stated that while the wife 
cannot demand a partition, but if a 
partition does take place between her 
husband and his sons, she is entitled 
to receive a share equal to that of a 
son and to hold and enjoy that share 
separately even from her husband. 
To the same effect is the passage in 
Mayne’s Hindu Law, lith Ed., p. 534, 
paragraph 434, where it is stated 
“According to the Mitakshara law, 
the mother or the grandmother is en- 
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titled to a share when sons or grand- 
sons divide the family estate between 
themselves, but she cannot be recog- 
nised as the owner of such share un- 
til the division is actually made, as 
she has no pre-existing right in the 
estate except a right of maintenance.” 
Reference was also made to the deci- 
sions reported in Dular Koeri v. 
Dwarkanath Misser, (1905) ILR 32 
Cal 234 where it was held that under 
the Mitakshara law when partition of 
joint family property takes place 
during the father’s lifetime at the in- 
stance of the son, the mother of the 
son is entitled to a share equal to 
that of her husband and her son, and 
she is entitled to have the share 
separately allotted, and to enjoy that 
share when so allotted. In Sumrun 
Thakoor v, Chunder Mun Misser, 
(1882) ILR 8 Cal 17 it was held that 
under the Mitakshara law where a 
partition takes place between a father 
and a son, the wife of the father is 
entitled to a share, In Hosbanna 
Devanna Naik v. Devanna Sannappa, 
ILR 48 Bom 468:(AIR 1924 Bom 444) 
it was held that a step-mother is en- 
titled to a share on partition between 
the father and his sons. In Partap 
Singh v. Dalip Singh, ILR 52 All 396: 
(AIR 1930 All 537) in a partition be- 
tween a Hindu father and his son it 
was held that the wife of the father 
has a right to a share equal to that 
of the father or the sons, In Madras 
though Mitakshara law is applicable 
it has been held that on a partition 
between the sons and the father, the 
mother is not entitled to any share. 
(Mulle’s Hindu Law, 14th Ed., p. 403 
“Madras State — In Southern 
India the practice of allotting shares 
upon partition to females has long 
since become obsolete.”), So far as 
Jammu & Kashmir is concerned there 
is no decision regarding the interest 
of a male Hindu in coparcenary pro- 
perty, 


15. This question as to what is 
the interest of Mani Ram in the joint 
family property at the time of his 
death was not raised before the High 
Court. In fact, the case of the first 
appellant was that the joint family 
consisted of himself and his father 
alone, though in the partition suit fil- 
ed by him he claimed one-third share 
conceding that his father and mother 
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the question be decided. The ` ‘High 
Court will decide the interest which 
Mani Ram had in the joint family 
property at the time of his death 
which he could dispose of by his will. 
In remitting this question to the 
High Court, we decree the suit of the 
respondent in respect of one-half 
share of Item 1 (a) and one-third 
share in Items 1 (b) and 2 of the 
plaint schedule properties as to that 
extent her share is not questioned. 
The question as to what is the ex- 
tent of the interest as regards Items 
1 (b) & 2 of the plaint schedule pro- 
perties which can be bequeathed by 
Mani Ram in favour of the respon- 
dent is remitted to the High Court 
for its determination, If the High 
Court finds that the respondent is en- 
titled to one-third share it will de- 
cide accordingly, If it comes to the 
conclusion that Mani Ram was en- 
titled to bequeath a greater share it 
will grant a decree accordingly. 
There will be no order as to costs. 
Appeal disposed of accordingly. 
Order accordingly. 


AIR 1977 SUPREME COURT 1699 
(From: Punjab and Haryana)* 

Y. V. CHANDRACHUD, P. K. 
GOSWAMI AND P., N. SHINGHAL, 
JJ, 

Teg Singh and others, Appellants v. 
Charan Singh and another, Respon- 

dents. 

Civil Appeal No, 686 of 1976, D/- 
23-3-1977. 

Punjab Customs (Powers to Contest) 
Act (2 of 1920), S. 7 (as amended by 
Amending Act 12 of 1973) — Effect 
— Declaratory decree passed earlier 
enures for benefit of reversioners — 
Suit for possession after such decree 
not barred. 

Although after the passing of the 
Punjab Customs (Powers to Contest) 


*(R. S. A. 249 of 1976, D/- 13-2-1976 
(Puni, and Har.)). 
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Amendment Act 12 of 1973 a suit to 
contest, under the customary law, 
an alienation of immovable property 
may not lie, a declaratory decree al- 
ready obtained by a reversioner 
would continue to be operative as the 
Amending Act does not render such 
a decree a nullity, Consequently 
after such a decree has been passed 
a suit for possession of property 
gifted earlier, by a reversioner is 
not barred under S. 7. (1974) 76 Pun 
LR 226, Approved; AIR 1969 SC 1144, 
Ref, (Paras 7, 8, & 9) 
Cases Referred: Chronological Paras 


(1974) 76 Pun LR 226 8 
AIR 1969 SC 1144: (1969) 3 SCR 944 
7 


Mr. P. P. Juneja, Adv. for Appel- 
lants: M/s. S. K. Mehta, K, R. Naga- 
raja and P, N. Puri, Advs., for Res- 
pondent No, 1. 


The following Judgment of the 
Court was delivered by 

CHANDRACHUD, J.:— One Mula 
executed a registered gift-deed in 
favour of appellant No. 13, Bhagwati 
Devi, on December 3, 1964. On April 
29, 1965, appellants 1 to 12 claiming 
to be potential reversioners filed suit 
No. 143 of 1965 against the donor 
and the donee for a declaration that 
under the Punjab Custom (Power to 
Contest) Act 2 of 1920, the gift-deed 


was not binding on them, The suit 
was decreed by the trial Court on 
May 31, 1966 and that decree was 
confirmed in appeal on October 16, 
1967. 

2. In between, on July 10, 1966 
Mula adopted the respondent. On 


March 11, 1970, appellant No. 13 exe- 
cuted in favour of appellants 1 to 12 
a lease in respect of the property 
which was the subject-matter of the 
gift, Mula died on August 28, 1971. 

3. On December 13, 1971 respon- 
dent filed the present suit against 
the appellants for possession of cer- 
tain properties including the property 
which Mula had gifted to appellant 
No. 13. The suit was decreed by the 
tria] Court on January 29, 1971 and 
that decree was confirmed in appeal 
by the District Court and the High 
Court. 

4. On June 3, 1976 appellants filed 
a special leave petition in this Court 
challenging the High Court judgment. 


They raised, inter alia, a new con- 
tention (ground No. 8) that in de- 
creeing the suit, the courts below had 
overlooked the relevant provisions of 
the Punjab Customs (Power to Con- 
test) Amendment Act 12 of 1973, by 
virtue of which the legality of the 
gift made by Mula in favour of 
Bhagwati Devi could not be con- 
tested. On June 11, 1976 this Court 
granted special leave to the appel- 
lants limited to the aforesaid Ground 
(B) of the special leave petition, 


5. We have heard an interesting 
argument from Mr. Juneja, who ap- 
pears on behalf of the appellants, as 
regards the true construction and ef- 
fect of the Punjab Customs (Power 
to Contest) Act, 1920, as amended in 
1973, but we are of the opinion 
that the argument lacks basis and 
cannot, therefore, be accepted. The 
contention, sought to be raised for 
the first time by the learned counsel, 
is founded on the assumption that by 
reason of the Amendment Act of 
1973, the gift-deed executed by Mula 
cannot be challenged by the respon- 
dent, The assumption on which the 
argument is founded is fallacious, be- 
cause the respondent does notseek by 
his plaint, as indeed he need not have 
sought, to challenge the gift-deed 
executed by Mula in favour of Bhag- 
wati Devi, That gift was challenged 
by appellants 1 to 12 in Suit No, 143 
of 1965, and they succeeded in ob- 
taining a declaration in that suit that 
the gift was not binding on the re- 
versioners, That decree became 
final, with the result that as on 
August 28, 1971, when Mula died, 
the property which he had sought to 
gift away to Bhagwati Devi, was 
free from the encumbrance of the 
purported gift. By the present suit, 
the respondent merely asks for pos- 
session of the property in respect of 
which Mula had executed the deed of 
gift. The basis’ on which he has 
asked for that relief is that upon the 
death of Mula in 1971, the gift ceas- 
ed to be operative by reason of the 
decree passed in Suit No. 148 of 
1965. It seems to us plain that he 
has not and he need not have con- 
tested the validity of the gsift-deed 
since that question was decided final- 
ly in the aforesaid suit. 
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6. Sec. 7 of the Punjab Customs 
(Power to Contest) Act, 1920 provid- 
ed initially that no person shall con- 
test any alienation of non-ancestral 
immovable property on the ground 
that such alienation is contrary to 
custom. This section was amended 
by Section 3 of the Punjab Customs 
(Power to Contest) Amendment Act, 
12 of 1973, as a result of which no 
challenge could be made to the alie- 
nation of any immovable property, 
whether ancestral or non-ancestral, 
on the ground that it is contrary to 
custom, It is, therefore, true that if 
it became necessary after the Amend- 
ing Act of 1973 to contest the gift 
executed by Mula in favour of Bhag- 
wati Devi, Sec. 7 of the Act of 1920 
would operate as a bar to such a 
contest, However, as we have stated 
earlier, it was not necessary for the 
respondent, in view of the decree 


passed in suit No. 143 of 1965, to 
contest the validity of the gift. 
7. The decision of this Court in 


Giani Ram v. Ramji Lal, (1969) 3 
SCR 944: (AIR 1969 SC 1144) may, 
with advantage, be referred to on 
this point. Under the customary law 
of the Punjab, the wife and daughters 
of a holder of ancestral property 
could not sue to obtain a declaration 
that the alienation of ancestral pro- 
perty will not bind the reversioners 
after the death of the alienor. But 
the reversioner who was entitled to 
challenge that alienation could ob- 
tain a declaratory decree that the 
alienation will not bind the rever- 
sioners after the alienor’s death, It 
was held by this Court that such a 
declaratory decree had the effect of 
restoring the property alienated to 
the estate of the alienor and therefore 
all persons, including the wife and the 
daughters of the deceased, were en- 
titled to the benefit of that restora- 
tion, Since the property alienated 
had reverted to the estate of the 
alienor at the point of his death, the 
widow and daughters, who also þe- 
came heirs along with the sons under 
the Hindu Succession Act, 1956 were 
held entitled to obtain possession of 
the ancestral property. Mr, Juneja 
attempted to get over the effect of 
this decision by invoking the provi- 
sions of S. 8 of the Punjab Limita- 
tion (Custom) Act, 1 of 1920, which 
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provides that when a person obtains 
a decree declaring that an alienation 
of ancestral immovable property is 
not binding on him according to cus- 
tom, the decree shall enure for the 
benefit of all persons entitled to im- 
peach the alienation. Counsel argues 
that since the respondent was not en- 
titled to impeach the gift in favour 
of Bhagwati Devi, having been adopt- 
ed after the date of the gift, the 
decree obtained by appellants 1 to 12 
cannot enure for his benefit, The 
short answer to this contention is 
that the decree would enure for the 
benefit of all persons who are entitl- 
ed to a share in the property of the 
deceased as it existed at the moment 
of his death. Since Mula’s property 
stood freed from the encumbrance of 
the gift at the moment of his death, 
respondent as the adopted son would 
be entitled to the possession of the 
gifted property. 


8. Another facet of the same 
question can be seen in Chand Singh 
v. Ind Kaur, (1974) 76 Pun LR 226. 
A learned single Judge of the Pun- 
jab and Harayana High Court held 
therein that though a suit to. contest, 
under the customary law, an aliena- 
tion of immovable property may not 
lie after the coming into force of the 
Amending Act of 1973, a declaratory 
decree already obtained by a rever- 
sioner would continue to be opera- 
tive as the Amending Act does not 
render such a decree a nullity, 


9, There is thus no substance in 
the contention raised by the appel- 
lants and their appeal must fail. Ap- 
pellants 1 to 12 shall pay the respon- 
dent’s costs of the appeal. 


Appeal dismissed. 


AYR 1977 SUPREME COURT 1701 
(From:— 1974 Raj. L. W. 415) 
A. N. RAY, C. J. M. H. BEG AND 
. JASWANT SINGH, Jf. 
Ranjeet Mal, Appellant v. General 
Manager, Northern Railway, New Delhi and 
another, Respondents. 


Civil Appeal No. 432 of 1976, D/- 10-12- 
1976. 

Constitution of India, Art. 226 — Pro- 
cedure — Necessary parties — Northern 
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Railway employee — Removal from service 
— Petition challenging order — Union of 
India is necessary party. 

The Union of India represents the Rail- 
way administration. The Union carries ad- 
ministration through diferent servants. 
These servants all represent the Union in re- 
gard to activities whether in the matter of 
appointment or in the matter of removal. It 
cannot be denied that any order, which will 
be passed on an application under Art. 226 
which will have the effect of setting aside 
the removal, will fasten liability on the 
Union of India, and not on any servant of 
the Union. The General Manager or any 
other authority acting in the Railway Ad- 
ministration is as much a servant of the 
Union as the petitioner was. Therefore, the 
Union of India is a necessary party. to the 
proceedings and hence, the High Court was 
justified in rejecting the petition because 
the Union of India was not made party to 
the proceedings. 1974 Raj LW 415, Affirm- 


ed. (Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1966 Punj 417 f - 5 
AIR 1954 Nag 166 (FB) 4 


Dr. L. N. Singhvi, Sr. Advocate, (M/s. K. 
B. Rohtagi, S. K. Dhingra, Vijay K. Jain and 
M. M. Kashyan, Advocates with him), for 
Appellant; Mrs. Shyamla Papu, Sr. Advocate, 
(M/s. R. N. Sachthey and Girish Chandra, 
Advocates with him), for Respondents. 


RAY, C. J.u— In this matter leave was 
granted on 30 March, 1972. Leave was con- 
fined to the question whether Union of India 
is a necessary party. Leave was granted be- 
cause it was contended that there were de- 
cisions to support the appellant’s contention 
that the Union of India is not a necessary 
party. We gave leave to settle this question. 

2. The appellant applied under Art. 226 
in the High Court of Rajasthan, The appel- 
lant was an employee of the Northern Rail- 
way. He was removed from service with 
effect from 2 January 1969. His appeal 
against the order of removal was rejected 
by the General Manager. The appellant: felt 
aggrieved and filed the application under 
Article 226. The trial court rejected the ap- 
plication on the ground that the Union of 
India was not impleaded. 


3. On appeal the Division Bench affirm- 
ed the decision of the trial court and held 
after referring to two decisions of this court 
that the Union of India is a necessary party. 

4, Counsel for the appellant contended 
that the General Manager is the authority 
to hear these matters regarding the removal, 


ALR. 


and, therefore, that is the appropriate party, 
Reliance was placed in support of the con- 
tention on the decision of Hari Vishnu Kamath 
v. Ahmad Syed Isak, AIR 1954 Nag 166 
(FB). That was a case relating to an elec- 
tion petition. The contention was advanc- 
ed that the Union of India was a necessary 
party because the Election Commissioner is 
required to transmit copies of order of the 
Tribunal to the Speaker of the House and to 
publish the same in the Gazette. The Nag- 
pur High Court rejected the contention that 
the Union was a necessary party on that 
ground. This decision can by no stretch of 
imagination be of any aid to the appellant in 
the present case. 

5. Counsel for the appellant relied on the 
decision of the Punjab High Court in Ob- 
server Publications Pvt. Ltd, v. Railway 
Board, Ministry of Railways, Government of 
India, New Delhi, AIR 1966 Punj 417. 
The petitioner in that case made an applica- 
tion under Art. 226 to question the validity 
of the ban imposed by the Railway Board on 
the news-weekly “Indian Observer”. At p. 421 
of the report the question of competency of 
the petition was- discussed. The High Court 
said that it was accepted by both parties 
that the Railway Board was acting under 
a “notification issued in this behalf’ and the 
Railway Board was thus invested with all the 
powers of the Central Government. The 
High Court held that it was not necessary in 
that situation for the petitioner in that case 
to implead the Union Government and it 
could not be contended that the petition 
should fail on that ground. There is no dis- 
cussion on the question now canvassed here. 
This decision is also of no aid to the ap- 
pellant for the reasons indicated now, 

6. It cannot be disputed that the appel- 
lant was a servant of the Union. It is equally 
indisputable that any order of removal is 
removal from service of the Union. . The ap- 
pellant challenged that order. Any order 
which can be passed by any Court would 
have to be enforced against the Union. The 
General Manager or any other Authority act- 
inginthe Railway Administration is as muchi 
a servant of the Union as the appellant was 
in the present case. 


7. The Union of India represents the 
Railway Administration. The Union carries 
administration through different servants. 


These servants all represent the Union in 
regard to activities whether in the matter of 
appointment or in the matter of removal. 
It cannot be denied that any order which 
will be passed on an application under Arti- 
cle 226 which will have the effect of setting 
aside the removal will fasten liability on the 
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Union of India, and not on any servant of 


the Union. Therefore, from all points of 


view, the Union of India was rightly held 
by the High Court to be a necessary party. 
The petition was rightly rejected by the 
High Court. , 

8. The appeal fails and is dismissed. 
Parties will pay -and bear their own costs. 


Appeal dismissed. 


AIR 1977 SUPREME COURT 1703 


(From: Madhya Pradesh) 

V. R. KRISHNA IYER, R. S. 

SARKARIA AND JASWANT 
SINGH, JJ. 

K. K. Shrivastava ete., 
v. Bhupendra Kumar 
others, Respondents. 

Civil Appeals Nos. 177-178 (N) of 
1976, D/- 15-3-1977. 

Constitution of India, Arts. 226 and 
227 — Writ petition regarding dis- 
pute relating to election — Availabi- 
lity of other remedy — Effect — 
Election Rules of Bar Council of 
Madhya Pradesh R. 31 — Decision of 
M. P. High Court, Reversed. 

Where there is an appropriate or 
equally efficacious remedy the Court 
should keep its hands off, This is 
more particularly so where the dis- 
pute relates to an election. Still 
more so where there is a statutorily 
prescribed remedy which almost 
reads in mandatory terms, (Para 4) 

Merely because the challenge is to 
a plurality of returns of elections, a 


Appellants 
Jain and 


writ petition will not lie. (Para 4) 
Where the election petition under 


R. 31 of the Election Rules framed 
by the Bar Council of Madhya Pra- 
desh was pending it was held that 
the writ petition in respect of the 
same subject-matter should not: have 
been entertained. 

There is no foundation whatever 
for thinking that where the chal- 
lenge is to an “entire election” then 
the writ jurisdiction springs into ac- 





tion, Decision of M. P, High Court, 
Reversed. (Para 4) 
The Judgment of the Court was 
delivered by 
KRISHNA IYER, J.:-— These two 
appeals by special leave relate to 
DU/DU/B280/77/CWM 
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the same subject-matter, namely, the 
validity of the election to the Bar 
Council of Madhya Pradesh of 
twenty returned candidates, We are 
not going into the grounds of the 
challenge nor do we propose to ex- 
press any view thereon since we are 
disposed to allow the appeals on the 
short ground that the High Court 
fell into a grievous error in enter- 
taining the writ petition, 

2. Briefly the facts are as follows. 
The election to the Bar Council of 
Madhya Pradesh took place under 
the Indian Advocates Act. There are 
rules framed by the Bar Council of 
Madhya Pradesh with the approval 
of the Bar Council of India regulat- 
ing the disputes regarding election. 
There is specific provision regard- 
ing the constitution of election tribu- 
nals, the period of limitation within 
which election petitions should be 
filed and other connected matters. 
Rule 31 of the Election Rules fram- 
ed by the Bar Council of Madhya 
Pradesh governs the situation. The 
powers of the tribunal so far as we 
are able to see are wide Moreover, 
Rule 31 (4) states: 

“All disputes arising under the 
above sub-rule shall be decided by a 
Tribunal to be known as an Election 
Tribunal ............ y 


3. It is represented before us that 
within the period of limitation pre- 
scribed by R. 31 (1), viz, 15 days, 
an election petition has been filed 
before the Tribunal constituted under 
the rules, Notwithstanding the ven- 
dency of such an election petition, 
four months after the period of limi- 
tation had expired for filing an elec- 
tion petition, two voters (one of 
whom was a defeated candidate) 
moved the High Court under Arti- 
cles 226 and 227 of the Constitution 
challenging ‘the validity of the elec- 
tion. The High Court was confront- 
ed by the argument from the res- 
pondents’ side that in the presence of 
an equally efficacious remedy it was 
not proper for the High Court to 
entertain a writ petition. However, 
after noticing the decision which 
lays down that when there is an 
appropriate or equally efficacious re- 


medy the writ jurisdiction should 
not be exercised, the Court never- 
theless interfered. The reasoning 
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1704 S.C, 


which prevailed with it was in its 
own words: 


“We are of the view that where 

the entire election is challenged an 
election petition would not be an ap- 
propriate remedy. In any case, it 
cannot be considered as an equally 
efficacious remedy.” 
Earlier the same court had held that 
election disputes whether they relat- 
ed to one candidate or more than 
one would be covered by the elec- 
tion rules and in particular Rule 31. 
Having held so the somewhat incon- 
sistent attitude expressed in the ob- 
servations quoted passes our com- 
prehension. 


4. It is well settled 
while Art, 226 of the Constitution 
confers a wide power on the High 
Court there are equally well settled 
limitations which this Court has re- 


law that 


peatedly pointed out on the exer- 
cise of such power. One of them 
which is relevant for the present 


case is that where there is an appro- 
priate or equally efficacious remedy 
the Court should keep its hands off. 
This is more particularly so where 
the dispute relates to an election. 
Still more so where there is a statu- 
torily prescribed remedv which al- 
most reads in mandatory terms. 
While we need not in this case go 
to the extent of stating that if there 
are exceptional or extraordinary cir- 
cumstances the Court should still re- 
fuse to entertain a writ petition it 
is perfectly clear that merely be- 
cause the challenge is to a plurality 
of returns of elections. therefore a 
writ petition will lie, is a fallacious 
argument. It is important to notice 
what the High Court has overlooked 
is that the period of limitation pre- 
scribed bv the rules is 15 days and if 
writ petitions are to be entertained 
long afterwards it will stultify the 
statutory provision. Again in the 
present case an election petition 
covering the same subject-matter is 
actually pending. There is no foun- 
dation whatever for thinking that 
where the challenge is to an “en- 
tire election” then the writ juris- 
diction springs into action. On the 
other hand the circumstances of this 
case convince us that exercise of the 
power under Art, 226 may be des- 
cribed as mis-exercise, It is unfor- 
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tunate that an election petition, 
which probably might have been 
disposed of long ago, is still pending 
because the writ petition was: pending 
in the High Court and later on spe- 
cial leave having been granted these 
appeals have been pending in this 
Court. How injurious sometimes the 
repercussions of entertaining writ 
petitions are where they should not 
be is illustrated by this very case. 


5. In this view we hold that the 
High Court fell into an error in en- 
tertaining the petitions and so we 
allow these appeals. We need hard- 
ly say that the tribunal created by 


the Bar Council takes note of the 
fact that as considerable lapse of 
time has already occurred it must 


now move quickly to hear and dis- 
pose of the election disputes. We ex- 
press no opinion on the reasoning of 
the High Court on the merits of the 
case, With these observations, we 
allow the appeals but the parties 
will bear their own costs. 

Appeals allowed. 





AIR 1977 SUPREME COURT 1704 
(From: Andhra. Pradesh)* 


M. H. BEG C. J., A. C. GUPTA 
AND P. S. KAILASAM, JJ. 


Life Insurance Corporation of India, 
Appellant v, Kota Ramabrahmam and 
others (In C. A. No. 1959 of 1970), 
A. Chenchayya Chowdary (Dead) by 
Lrs. and others (In C. A, No. 1960 of 
1970), Respondents. 

Civil Appeals Nos. 1959 and 1960 
of 1970, D/- 22-4-1977. 


Madras Agriculturists Relief Act 
(4 of 1938), S. 4 (e) — Life Insurance 
Corporation Act (1956), Ss, 9 and 7 — 
Loans incurred long before Life In- 
surance Corporation was established 
— Bar under S. 4 (e) not attracted — 
Debts due to insurers liable to be 
scaled down in accordance with Act 
IV of 1938. 

Section 9 (1) of the Life Insurance 
Corporation Act does not create a 


*(L. P.A. No. 165 of 1967 and A. S. 
No. 233 of 1967, D/- 10-10-1969 
(Andh, Pra.)). 
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legal fiction that the contracts or in- 
struments to which the insurer was 
a party shall be deemed to have heen 
entered into or issued in favour of the 
Corporation. It seeks to provide that 
the contracts and other instruments 
subsisting immediately before the 
vesting may be enforced and acted 
upon by the Corporation after vest- 
ing. Under S, 7(1)all assets and liabi- 
lities of the insurers relating to their 


life insurance business vest in the 
Corporation on the appointed date 
(1-9-1956). Section 7 (2) states that 


the liabilities include obligations of 
whatever kind existing on the ap- 
pointed date, Thus, the debts due 
to insurers under mortgages executed 
in 1950 and 1952 by agriculturists- 
mortgagors were liable to be scaled 
down in accordance with the provi- 
sions of the Madras Act which was a 
liability or obligation appertaining to 
debts on 1-9-1956, the appointed day. 
This liability or obligation annexed 
to the debts must be held to have 
been transferred to and vested in the 
Corporation along with the assets of 
the insurers under Section 7 of the 
Act, and the Corporation in seeking 
to recover the mortgage dues cannot 
ignore the obligations of the insurers 
in respect of the transactions. 
(Para 4) 
Mr. A. K. Somnath Iyer, Sr. Adv., 
(M/s. K. L, Hathi and P, C. Kapoor, 
Advocates with him), for Appellants 
(in both the Appeals); Mr. G. Venkata- 
rama Sastry, Sr. Adv., (Mr. B. Par- 
thasarthi, Adv. with him), (in C. A. 
No. 1959 of 1970) and Mr. A. Subba 
Rao, Advocate (in C. A, No. 1960 of 
1970), for Respondents. 
The following Judgment of the 
Court was delivered by 
GUPTA, J.:— These are two ap- 
peals by the Life Insurance Corpora- 
tion of India (hereinafter referred to 
as the Corporation) with special leave 
obtained from this Court against a 
common Judgment of the Andhra 
Pradesh High Court disposing of two 
appeals preferred by the Corpora- 
tion. The appeals before the High 
Court arose out of two suits institut- 
ed by the Corporation. For the ques- 
tion that arises for determination, 
which we will presently 
not necessary to set out the facts in 
any great detail. One of the suits was 
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brought in 1961 for recovery of a 
sum of about Rs, 17,000/-, after giv- 
ing credit to the payments made by 
the defendants, due on a mortgage 
executed by the defendants in 1950 
in favour of the Andhra Insurance 
Company of Masulipatnam. The 
other suit was filed in 1962 for re- 
covery of about Rs, 45,555/- also due 
on a mortgage which was executed 
in 1952 by the defendants of this suit 
in favour of the Nagpur Pioneer In- 
surance Company Ltd., Bombay. Thus 
in both cases the loans were incur- 
red long before the Corporation was 


established on September 1, 1956 
under the Life Insurance Corpora- 
tion Act, 1956. In both suits the 
mortgagors claimed that the debt 


should be scaled down in accordance 
with the provisions of the Madras 
Agriculturists Relief Act (Madras Act 
IV of 1938) (hereinafter referred to 
as the Madras Act). It is not disput- 
ed in either case that the mortgagors 
are agriculturists. The trial Court 
upheld their claim, scaled down the 
debts and decreed the suits accordingly. 
The High Court on appeal affirmed 
the decision, The claim was resisted 
by the Corporation relying on the 
provisions of Sec. 4(e) of the Mad- 
ras Act which is as follows: 


“4, Nothing in this Act shall affect 
debts and liabilities of an agricultu- 
rist falling under the following 
heads: 


x x x 


(e) any liability in respect of any 
sum due to any Co-operative Society, 
including a land mortgage bank, re- 
gistered or deemed to be registered 
under the Madras Co-operative So- 
cieties Act, 1932 or any debt due to 
any Corporation formed in pursuance 
of an Act of Parliament (of the 
United Kingdom) or of any special 
Indian Law or Royal Charter or Let- 
ters Patent;” 


The question arising for decision in 
the appeals is whether, in respect of 
the debts sought to be recovered, the 
application of the Madras Act is bar- 
red by Sec. 4 (e) of that Act. 

2. Section 4 of the Madras Act 
keeps certain debts and liabilities out 
of the reach of the Act including 
any debt due to any Corporation 
formed in pursuance of “any special 
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Indian law”. There is no dispute that 
the Corporation established under 
the Life Insurance Corporation Act, 
1956 is a Corporation as contemplat- 
ed in Sec. 4 (e). It is contended on 
behalf of the appellant that the debts 
in question in these cases would not 
therefore be affected by anything 
contained in the Madras Act. This 
contention was not accepted either by 
the trial Court or the High Court 
who held that the debts were due 
originally not to the Corporation but 
to the insurers whose life insurance 
business was taken over by the Cor- 
poration, and because of the genesis 
of the debts, Sec, 4 (e) of the Mad- 
ras Act was not attracted. 


3. It will be necessary at this 
stage to refer to certain provisions of 
the Life Insurance Corporation Act, 
1956. It is an Act “to provide for 
the nationalisation of life insurance 
business in India by transferring all 
such business to a Corporation esta- 
blished for the purpose and to pro- 
vide for the regulation and control of 
the business of the Corporation and 
for matters connected therewith or 
incidental thereto”, Sub-section (1) of 
Sec. 7 of the Act provides that on 
the appointed day all the assets and 
liabilities appertaining to the life in- 
surance business of all insurers shall 
be transferred to and vested in the 
Corporation, ‘Appointed day’ has been 
defined in S. 2(1) as the date on 
which the Corporation is established, 
which is September 1, 1956. Sub-sec- 
tion (2) of S, 7 states inter alia, that 
the liabilities mentioned in sub-s. (1) 
“shall be deemed to include all debts, 
‘liabilities and obligations of what- 
ever kind” existing on the appointed 
day and relating to the life insurance 
business of the insurer, Section 9 des- 
cribes the general effect of vesting of 
the insurers’ business in the. Corpora- 
tion, Sub-section (1) of the section 
states that unless otherwise expressly 
provided by the Act, ‘all contracts, 
agreements and other instruments 
subsisting immediately before the ap- 
pointed day to which the insurer 
whose business has vested was a 
party or which are in favour of such 
insurer shall “be of as full force 
and effect against or in favour of the 
Corporation, as the case may be, and 
may be enforced or acted. upon as 


r 
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fully and effectually as if, instead of 


the insurer, the Corporation had 
been a party thereto or as if they 
had been entered into of issued in 


favour of the Corporation”. Sub-sec- 
tion (2) of this section says that if 
on the appointed day any suit, appeal 
or other legal proceeding was pending 
by or against an insurer relating to 
his life insurance business, it will not 
be prejudicially affected by reason of 
the transfer to the Corporation of 
the business of the insurer but may 
be continued by or against the Corpo- 
ration, 


4. Mr. Somnath Iyer appearing for 
the appellants in both the appeals 
contends that sub-see. (1) of Sec. 9 
creates a legal fiction that the con- 
tracts or instruments to which the 
insurer was a party shall be deemed 
to have been entered into or issued 
in favour of the Corporation. That 
being so, the argument proceeds, the 
debts in question should be taken as 
due to the Corporation from the 
beginning, and, therefore, outside the 
scope and ambit of the Madras Act 
in view of Section 4 {e) of that Act. 
We do not however think that sub- 
section (1) of Sec. 9 creates any legal 
fiction of that kind. This sub-section 
seeks to provide that the contracts 
and other intruments subsisting im- 
mediately before the vesting may be 
enforced and acted upon by the Cor- 
poration after vesting, This is made 
clear by sub-s. (2) of S, 9 which 
states that any pending proceeding on 
the appointed day by or against an 
insurer may be continued by or 
against the Corporation, Under sub- 
s. (1) of S. 7 all the assets and liabi- 
lities of the insurers relating to their 
life insurance business vest in the 
Corporation on the appointed date. 
Sub-s. (2) of S. 7 states that the lia- 
bilities include obligations of what- 
ever kind existing on the appointed 
day. The debts due to the insurers 
in these two cases were liable to be 
sealed down in accordance with the 
provisions of the Madras Act which 
was a liability or obligation appertain- 
ing to the debts on September 1, 
1956, the appointed day, This liabi- 
lity or obligation annexed to the 
debts must be held to have been 
transferred to and vested in the Cor- 
poration along with the assets of the 
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insurers under S. 7 of the Act, and 
the Corporation in seeking to recover 
the mortgage dues cannot ignore the 
obligations of the insurers in respect 
of the transactions, In our opinion 
the view taken by the High Court 
was therefore correct. 


5. The appeals are accordingly dis- 
missed with costs, One hearing fee. 
Appeals dismissed. 





AIR 1977 SUPREME COURT 1707 
(From: Gujarat)* 
M. H. BEG, C. J., A. C. GUPTA 
AND P. S. KAILASAM. JJ. 

Mistry Premjibhai Vithaldas, Ap- 
pellant v. Ganeshbhai Keshavji, Res- 
pondent. 

Civil Appeal No. 217 of 1976, D/- 
14-4-1977. 


(A) Bombay Rents, Hotel and 
Lodging House Rates Control Act (57 
of 1947), Ss, 5 (10), 12 and 12 (3) (a) 
— Fixation of standard rent — Ap- 
plication for fixation of rent dismiss- 
ed for non-prosecution Effect. 
Civil Revn. Appl. No, 67 of 1973, D/- 
19-9-1975 (Guj), Reversed, 


Where a tenant does not prosecute 
an application for fixation of stan- 
dard rent and deliberately permits 
it to be dismissed for non-prosecu- 
tion it could be reasonably inferred 
that it was’ not a bona fide applica- 
tion at all. Where in a case. it was 
admitted that the agreed rent was 
Rs. 30/~ p.m.. that would be the 
“standard rent” as defined by Sec- 
tion 5 (10) of the Act. That was 
the rate at which rent was payable. 
Non-prosecution of the application 
for standard rent indicated that there 
was no real dispute regarding the 
standard rent or permitted increases. 
In such a case, if the provisions of 
Section 12 (3) (a) are not shown to 
be complied with, the Court is bound 
to pass a decree for eviction. 


(Para 10) 
The statutory protection can only 
be given in accordance with the 


terms on which it is permissible. The 


*(Civil Revn. Appln. No. 67 of 1973, 
D/- 19-9-1975 (Gui). 
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Act certainly does not confer a power 
upon the Court to excuse a violation 
of the provisions of the Act by mak- 
ing wrong assumptions or on com- 
passionate grounds. The Court could 
not, therefore, exercise what would 
be, in effect, a power to condone in- 
fringement of the provisions of the 
Act. (Para 11) 


A fixation of standard rent can 
only take place by means of the spe- 
cified procedure provided for it. In 
the case in question the High Court 
seems to have accepted the erroneous 
view that standard rent was actually 
fixed by the appellate Court for the 
first time whereas what had happen- 
ed was that the application for fixa- 
tion of standard rent had been dis- 
missed for non-prosecution. This was 
not “fixation” of standard rent. 
Hence, no question of giving time 
to pay up arrears after a “fixation” 


of standard rent arose in the case 
C.R. Appl. No. 67 of 1973, D/- 
19-9-1975 (Guj), Reversed. 

(Para 13) 


(B) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 
1947) S. 12 (3) fa) — Eviction 
Readiness and willingness to pay — 
Meaning of. 


The readiness and the willingness 
of the tenant to pay could be found 
only if he had complied with the pro- 
visions of the Act, The Act does not 
cover the case of a person who is un- 
able to pay owing to want of means 
but is otherwise “ready and willing”. 
Such a case is no doubt a hard one. 
but, unfortunately, it does not enable 
Courts to make a special law for 
such hard eases which fall outside 
the statutory protection. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1109: (1968) 3 SCR 346 

12 
AIR 1964 SC 1341: (1964) 5 SCR a 


— 


M/s. P. H. Parekh, Ajit. R. Oza, 
Kailash Vasdev and Miss Manju Jet- 
ley. Advs., for Appellant: Mr. M. V. 
Goswami, Adv., for Respondent, 


The following Judgment of the 
Court was delivered by 

BEG, C. J.— This is a landlord’s 
appeal by special leave against the 
judgment and order of the High 
Court of Gujarat allowing a revision 
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application of the tenant under Sec- 
tion 29 (2) of the Bombay Rents, 
Hotel and Lodging House Rates Con- 
tro] Act, 1947 (hereinafter referred to 
as ‘the Act’). 


2. It appears from the statement 
of facts in the judgment of the High 
Court that there was no dispute that 
the monthly rent of the premises 
was Rs, 30/- and that the tenant had 
also to pay the charges for electricity 
consumed by him. It was, however, 
at first disputed whether the tenant 
had to pay house tax and the educa- 
tion cess also. The landlord had 
brought a suit for arrears of rent 
amounting to Rs. 990/- from 6-3-67 
to 5-12-69 and also to recover a sum 
of Rs. 27.49 paid as house tax and 
another sum of Rs, 210.18 paid by 
the landlord for the electricity con- 
sumed by the tenant. On Janu- 
ary 5, 1970 the landlord had served 
a notice upon the tenant ter- 
minating the tenancy on the ground 
that dues amounting to Rs, 1227.67 
had not been paid. The tenant filed 
an application for fixation of the 
standard rent within a month of the 
service of the abovementioned no- 
tice. He also filed an application for 
fixation of interim rent on the 
ground that he, being a poor man, 
was unable to pay rent and the total 
amount due at once, On these appli- 
cations, ‘the interim rent was fixed at 
Rs. 25/- and the applicant was direct- 
ed “to deposit arrears of rent and 
future rent at this rate on or before 
10th of the next month.” 


3. Although, the trial Court held 
the notice terminating the tenancy to 
be legally valid and the agreed rate 
of rent to be Rs. 30/- p.m., so that 
the plaintiff was entitled to the de- 
cree for arrears of rent from 6-3-67 
to 5-12-1969 and also the amount of 
Rs. 27.49 as house tax and Rupees 
210.18 towards electricity charges, 
making up the total of Rupees 
1227.67, yet, it held that as the de- 
fendant-tenant was “ready and will- 
ing” to pay the rent to the plaintiff, 
hence, the suit for ejectment could 
not be decreed. The appellate Court, 
on the other hand, held that the un- 
willingness of the defendant-respon- 
dent to pay the rent, which was ap- 
parent from the patent facts and ad- 
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missions and conduct of the defen- 
dant-respondent, disentitled him for 
the protection sought, It, therefore, 
decreed the suit for ejectment. 

4. Learned counsel for the appel- 
lant has contended that the High 
Court had proceeded upon the wrong 


assumption that the standard rent 
was fixed in the lower appellate 
Court for the first time when the 


appeal was decided. It is very diffi- 
cult to find the basis for this opinion 
of the High Court. The application 
for fixing the standard rent, initiat- 
ing a separate proceeding, was dis- 
missed, as is admitted on behalf of 
the tenant-respondent, for non-prose- 
cution. Hence, no standard rent 
could be fixed under S. 11. Section 5, 
sub-s. (10) defines standard rent as 
follows:— 


“5. Definitions— In this Act unless 
there is anything repugnant to the 
subject or context— 

(10) “Standard rent” in relation to 
any premises means— 

(a) “Where the standard rent is fix- 
ed by the Court and the Controller 
respectively under the Bombay Rent 
Restriction Act, 1939 (Bom, XVI of 
1939), or the Bombay Rents, Hotel 
and Lodging House Rates (Control) 
Act, 1944 (Bombay VII of 1944), such 
standard rent: or 

(b) where the standard rent is nob 
so fixed subject to the provisions of 
Section 11, 

G) the rent at which the premises 
were let on the first day of Septem- 
ber 1940, or 

(ii) where they were not let on the 
first day of September 1940, the rent 
at which they were first let, before 
that day, or 

Gii) where they were first let after 
the first day of September 1940, the 
rent at which they were first let, or 

(iv) in any of the cases specified in 
Section 11, the rent fixed by the 
Court.” 


5. Both the sides before us are 
agreed that no question of a stan- 
dard rent actually and finally fixed 
under S. 11 of the Act arose in the 
circumstances of this case, Sec. 11 of 
the Act reads as follows:— 

“11. Court may fix standard rent 
and permit increases in certain cases. 

(i) In any of the following cases 
the Court may, upon an application 
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made to it for that purpose, or m 
any suit or proceeding, fix the stan- 
dard rent at such amount as, having 
regard to the provisions of this Act 


and the circumstances of the case, 
the Court deems just— l 
(a) where any premises are first 


let after the specified date and the 
rent at which they are so let is in 
the opinion of the Court excessive; 


or 

(b) where the Court is satisfied 
that there is no sufficient evidence 
to ascertain the rent at which the 
premises were let in any one of the 
cases mentioned in sub-clauses (i) to 
(iii) of clause (b) of sub-s, (10) of 
S. 5; or , 

(c) where by reason of the premi- 
ses having been let at one time as a 


whole or in parts and at another 
time in parts or as a whole, or 
for any other reasons, any diffi- 


culty arises in giving effect to this 
Part; or 

(a) where any premises have been 
or are let rent-free or at a nominal 
rent or for some consideration m 
addition to rent; or 


(e) where there is any dispute be- 
tween the landlord and the tenant 
regarding the amount of standard 
rent. 

(2) I£ there is any dispute between 
the landlord and the tenant regard- 
ing the amount of permitted in- 
creases the court may determine 
such amount. 

(3) If an application for fixing the 
standard rent or for determining 
the permitted increases is made by a 
tenant who has received a notice 
from his landlord under sub-s. (2) of 
S. 12, the Court shall make an order 
directing the tenant to deposit in 
Court forthwith and thereafter 
monthly or periodically, such amount 
of rent or permitted increases as the 
Court considers to be reasonably due 
to the landlord pending the final de- 
cision of the application, and a copy 
of such order shall be served upon 
the landlord, Out of the amount so 
deposited, the Court may make order 
for the payment of such reasonable 
sum to the landlord towards pay- 
ment of rent or increases due to him, 
as it thinks fit. If the tenant fails 
to deposit such amount, his applica- 
tion shall be dismissed. 
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(4) Where at any stage of a suit 
for recovery of rent whether with 
or without a claim for possession of 
the premises, the Court is satisfied 
that the tenant is withholding the 
rent on the ground that the rent is 
excessive and standard rent should 
be fixed the Court shall, and in any 
other case if it appears to the Court 
that it is just and proper to make 
such an order the Court may, make 
an order directing the tenant to de- 
posit in Court forthwith such amount 
of rent as the Court considers to be 
reasonably due to the landlord, The 
Court may further make an order 
directing the tenant to deposit in 
Court, monthly or periodically, such 
amount as it considers proper as in- 
terim standard rent during the pen- 
dency of the suit. The Court may 
also direct that if the tenant fails to 
comply with any such order within 
such time as may be allowed by it 
he shall not be entitled to appear in 
or defend the suit except with leave 
of the Court which leave may be 
granted subject to such terms and 
conditions as the court may specify. 


(5) No appeal shall lie from any 
order of the Court made under sub- 
section (3) or (4). 


(6) An application under this sec- 
tion may be made jointly by all or 
any of the tenants interested in res- 
pect of the premises situated in the 
same building.” 


A “fixation” of standard 
only take place by means of the 
specified procedure provided for it. 
There is nothing in the case before 
us which could be “deemed” a fixa- 
tion under the Act, Apparently, the 
High Court thought that the dismiss- 
sal of an application for fixation of 
rent meant an automatic “fixation” 
of it at Rs. 30/- p.m. 

6. In the face of detailed findings 
given by the Appellate Court, which 
the High Court could not upset with- 
out a good enough legal ground for 
doing so and did not actually set 
aside, it is difficult to see how the 
tenant could be said to be “ready 
and willing” to pay the rent so as 
to avoid passing of a decree for 
eviction against him. On behalf of 
the landlord appellant, it is submit- 
ted that, in an affidavit dated 18-9- 


rent can 
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1975, which the respondent himself 
filed in the High Court, it is admit- 


ted that the tenant had not been 
paying the rent regularly as con- 
templated by the order of 3-2-70. 


Under that order, the tenant had to 
deposit arrears of rent. In addition, 
he had to deposit future rent at the 
rate fixed for the “interim rent”. 
The part of the order for future 
rent could not refer to arrears of 
rent, However, if the tenant was 
not quite clear about the meaning of 
the order, he could have applied to 
the Court to clarify the order and 
could have gone on depositing rent 
at Rs 25/--p.m. after depositing 
“arrears of rent” so clarified. Learn- 
ed counsel for the respondent could 
only contend that the deposit of fu- 
ture rent on or before the 10th of 
the next month indicated that the 
deposit could be made at any time 
before the rent was due and could 
cover subsequent accruals of rent so 
that it could cover several months 
if amount deposited was enough for 
that. 


7. Learned counsel for the appel- 
lant points out that the interpretation 
put forward on behalf of the respon- 
dent tenant is not only an unreason- 
able one but would not, even if ac- 
cepted, justify defaults admitted by 
the respondent tenant even if an ad- 
vance deposit could wipe off the ef- 
fects of some defaults. The High 
Court had itself not only not set 
aside the finding relating to the de- 
faults found by the appellate court, 
but. after assuming. quite erroneous- 
lv. that the standard rent was fixed 
for the first time in the Appellate 
Court, it had condoned all defaults in 
payment of rent right up to the time 
of the making of the application be- 
fore the High Court on 18-9-75 and 
the acceptance of a fresh deposit in 
the High Court itself to cover the 
arrears, The question is whether the 
statutory powers of the Court laid 
down in S. 12 of the Act could he 
used in this manner. 


8. Section 12 of the Act reads as 
follows:— 

“12, No ejectment ordinarily to be 
made if tenant pays or is ready and 
willing to pay standard rent and per- 
mitted increases— (1) A landlord 


Premjibhai Vithaldas v, Ganeshbhai 


A.L R, 


shall not be entitled to the recovery 
of possession of any premises so long 
as the tenant pays, or is ready and 
willing to pay, the amount of the 
standard rent and permitted increases, 
if any, and observes and performs 
the other conditions of the tenancy, 
in so far as they are consistent with 
the provisions of this Act. 


(2) No suit for recovery of posses- 
sion shall be instituted by a landlord 
against a tenant on the ground of 
non-payment of the standard rent or 
permitted increases due, until the ex- 
piration of one month next after no- 
tice in writing of the demand of the 
standard rent or permitted increases 
has been served upon the tenant in 
the manner provided in See. 106 of 
the Transfer of Property Act, 1882. 


(3) (a). Where the rent is payable 
by the month and there is no dis- 
pute regarding the amount of stan- 
dard rent or permitted increases, if 
such rent or increases are in arrears 
for a period of six months or more 
and the tenant neglects to make pay- 
ment thereof until the expiration of 
the period of one month after notice 
referred to in sub-section (2), the 
Court may pass a decree for eviction 
in any such suit for recovery of pos- 
session. 

(b) In any other case, no decree 
for eviction shall be passed in any 
such suit if, on the first day of hear- 
ing of the suit or on or before such 
other date as the court may fix, 
the tenant pays or tenders in 
Court the standard rent and per- 
mitted increases then due and 
thereafter continues to pay or ten- 
der in Court regularly such rent and 
permitted increases till the suit is 
finally decided and also pays costs of 
the suit as directed by the Court. 


(4) Pending the disposal of any 
such suit, the Court may out of any 
amount paid or tendered by the ten- 
ant pay to the landlord such amount 
towards payment of rent or permit- 
ted increases due to him as the 
Court thinks fit. 


Explanation— In any case where 
there is a dispute as to the amount 
of standard rent or permitted in- 
creases recoverable under this Act 
the tenant shall be deemed to be 
ready and willing to pay such amount, 
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if, before the expiry of the period of 
one month after notice referred to in 
sub-section (2), he makes an applica- 
tion to the Court under sub-s. (3) of 
S. 11 and thereafter pays or tenders 
the amount of rent or permitted in- 
creases specified in the order made- 
by the Court.” 


9. In Vora Abbasbhai Alimahomed 
v. Haji Gulamnabi Haji Safibhai, 
(1964) 5 SCR 157:(AIR 1964 SC 
1341) it was held that, according to 
Section 12 (3) (a) of the Act, the 
Court was bound to pass the decree 
for eviction if statutory terms are 
not complied with. The answer giyen 
on behalf of the  respondent-tenant 
was that the case before us is gov- 
erned by the provisions of S, 12 (3) 
(b) of the Act. But, this section ap- 
plies only to cases where either on 
the date of first hearing of the suit 
or on such other dates as the Court 
may fix for the purpose, the tenant 
pays or tenders in Court the standard 
rent with permitted increases, It was 
laid down in Abbasbhai’s case (supra) 
that the explanation to S. 12 intro- 
duces only a rule of evidence. 


16. It appears to us that where a 
tenant does not prosecute an applica- 
tion for fixation of standard rent and 
deliberately permits it to be dismiss~ 
ed for non-prosecution it could he 
reasonably inferred that it was not a 
bona fide application at all. In the 
case before us, it being admitted that 
the agreed rent was Rs. 30/- p.m., 
that would be the “standard rent” as 
defined by Section 5 (10) of the Act. 
That was the rate at which rent was 
payable, Non-prosecution of the ap- 
plication for standard rent indicated 
that there was no real dispute re- 
garding the standard rent or permit- 
ted increases, -In such cases, if the 
provisions of S. 12 (3) (a) are not 
shown to be complied with, the Court 
is bound to pass a decree for evic- 
tion. 

11. The statutory protection can 
only be given in accordance with the 
terms on which it is permissible. The 
Act certainly does not confer a 
power upon the Court to excuse a 
violation of the provisions of the Act 
by making wrong assumptions or on 
compassionate grounds. The Court 
‘could not, therefore, exercise what 
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would be, in effect, a power to con- 
done infringement of the provisions 
of the Act. 


12. In Shah Dhansukhlal Chhagan- 
lal v. Dalichand Virchand Shroff, 
(1968) 3 SCR 346:(AIR 1968 SC 
1109) this Court explained the provi- 
sions of Section 12 of the Act and 
laid down that a failure to deposit 
the rent regularly as required by the 
Act will take the case out of the 
provisions of S. 12 (3) (b). On facts 
found, there was such a failure to 
deposit in the ‘case before us. The 
High Court appears to have condon- 
ed the defaults by accepting the ver- 
sion of the defendant-respondent that 
his default was due to his difficulty 
in finding money to pay up the rent. 
Hence, on the admission of the de- 
fendant-respondent also, it seems a 
clear case of defaults which deprive 
the defendant-respondent of the pro- 
tection of S, 12 of the Act. 


13. Learned counsel for the plain- 
tiff-appellant has, very rightly, 
pointed out that the High Court had 
not set aside the findings of the fact 
arrived at by the appellate Court 
which took the case of the defen- 
dant-respondent clearly outside the 
protection conferred by the Act. The 
High Court seems to have accepted, 


the erroneous view that standard 
rent was actually fixed by the ap- 
pellate Court for the first time 


whereas what had happened was that 
the application for fixation of stan- 
dard rent had been dismissed for 
non-prosecution. This was not “fixa- 
tion” of standard rent, as already 
pointed out, Hence, no question of 
giving time to pay up arrears after a 
“fixation” of standard rent arose 
here, We think that the case is 
clearly outside the protection con- 
ferred upon tenants under the Act. 


14. The readiness and the willing- 
ness of the tenant to pay could be 
found only if he had complied with 
the provisions of the Act. The Act 
does not cover the case of a person 
who is unable to pay owing to want 
of means but is otherwise “ready and 
willing.” Such a case is no doubt a 
hard one, but, unfortunately, it does 
not enable Courts to make a special 
law for such hard cases which fall 
outside the statutory protection. 
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15. We understand that the defen- 
dant-respondent is a carpenter. If he 
is unable to find means to pay rent 
we cannot dismiss the suit for his 
eviction on the ground of non-pay- 
ment of rent, In view of his dis- 
ability, on account of alleged ill- 
ness, we propose to modify the de- 
cree of the appellate Court to the 
extent that he will have four 
months’ time from 5th April 1977 be- 
fore the eviction order can be exe- 
cuted against him provided he de- 
posits within a month from today all 
the arrears due and goes on deposit- 
ing Rs. 30/- p.m. regularly, in ad- 
vance, before the 5th of each month 
on which his tenancy begins, He 
must, however, vacate the premises 
before 5th August, 1977, and may 
leave it earlier if he is unable to pay 
the required rent regularly in ad- 
vance, The decree for eviction will 
become executable on breach of the 
conditions laid down, or, after 5th 
August, 1977 

16. The result is that we set aside 
the judgment and order of the High 
Court and restore the decree of the 
appellate Court subject to the modifi- 
cation indicated above, The parties 
will bear their own costs. 

Order accordingly. 


AIR 1877 SUPREME COURT 1712 
(From: Bombay)* 
A, N. RAY, C. J., M. H. BEG 
AND P., S. KAILASAM, JJ. 

Sita Ram Bhau Patil, Appellant v. 
Ramchandra Nago Patil (dead) by 
LRs. and another, Respondents. 

Civil Appeal No, 1997 of 1968, D/- 
20-1-1977. i 

(A) Evidence Act (1872), Ss, 145 
and 21 — Admission when can be 
used against the person making it. 

An admission is relevant and it has 
to be proved before it becomes evi- 
dence. The provisions in the Evi- 
dence Act that ‘admission is not con- 
clusive proof? are to be considered in 
regard to two features of evidence. 





D/- 13-2-1968 (Bom)). 
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to an admission? In order to attach 
weight it has to be found out whe- 
ther the admission is clear, unambi- 
guous and is qa relevant piece of evi- 
dence. Second, even if the admission 
is proved in accordance with the pro- 
visions of the Evidence Act and if it 
is to be used against the party who 
has made it, it is sound that if a 
witness is under  cross-examination 
on oath, he should be given an op- 
portunity, if the documents are to be 
used against him, to tender his ex- 
planation and to clear up the point 


of ambiguity or dispute. This is a 
general salutary and intelligible 
rule, Therefore, a mere proof of 


admission, after the person whose 
admission it is alleged to be has con- 
eluded his evidence, will be of no 
avail and cannot be utilised against 
him. AIR 1966 SC 405 and AIR 1915 
PC 7, Referred, (Para 16) 


(E) Bombay Land Revenue Code 
(5 of 1879), S. 135-J — Record of 
rights — Presumption as to correct- 
ness, 


There is no abstract principle that 


whatever will appear in the record 
of rights will be presumed to be 
correct when it is shown by evi- 


dence that the entries are not cor- 
rect. (Para 20) 


(C) Bombay Tenancy and Agricul- 
tural Lands Act (67 of 1948), S. 76 
~~ Grounds for revision by Revenue 
Tribunal — “Error of law.” 


After a careful consideration of 
the evidence on record the fact 
finding courts, i. e the Mamlatdar 
and the Special Deputy Collector 
recorded a finding that the appellant 
had not cultivated the land in dis- 
pute as the tenant of the res- 
pondent. The Revenue Tribunal 
seemed to consider the approach of 
the Mamlatdar and the Deputy Col- 
lector to be erroneous because ac- 
cording to the Revenue Tribunal the 
burden was shifted to the respondent 
to rebut the entry in the record of 
rights and that the respondent failed 
to discharge that burden, 

Held that the Revenue Tribunal 
fell into error of entertaining the 
Revision when there was no error of 
law on the face of the record. The 
presumption which was said to arise 
in the record of rights was before 
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the Deputy Collector as well as the 


Mamlatdar. If the authority entrust- 
ed with adjudication goes. into the 
question and assesses the same, the 


decision may be right or wrong but 
that will not go to show that there 
is any error of law on the face of 
record. (Para 23) 
Cases Referred: Chronological Paras 
AIR 1966 SC 405: (1966) 1 SCR a 


AIR 1915 PC 7:42 Ind App 7 16 


Mr. B. N. Lokur, Sr. Adv., (Mr. 
A. G. Ratnaparkhi Advocate with 
him), for Appellant; Mr. S, V. 


Gupta, Sr. Adv., (M/s. R, B. Datar 
and Sanjeev Kumar, Advs. with him), 
for Respondents. 


RAY, C. J.:— This appeal by spe- 
cial leave is from the judgment dated 
13 February, 1968 of the High 
Court of Bombay. 


2. The appellant was owner of 
land covered by Survey Nos 201/2, 
194/13, 200/29 and 194/15. The ap- 
pellant’s wife sold this land to res- 
pondent No. 1 on 14 June 1946. 


3. On 12 April 1962 the appellant 
made an application under S 70 (b) 
of the Bombay Tenancy & Agricul- 
tural Lands Act (hereinafter referred 
to as the Bombay Act) for a decla- 
ratioù that he was a tenant of two 
of the four plots of land namely, 
Survey Nos. 194/15 and 200/29, This 
dispute between the’ appellant and 
the respondent in regard to alleged 
tenancy claim for these two survey 
numbers went up to the Maharashtra 
Revenue Tribunal, The Tribunal by 
order dated 19 March, 1954 rejected 
the claim of the appellant to tenancy 
in respect of the land covered by 
Survey Nos. 200/29 and 194/15, 


4. Thereafter the respondent filed 
an application on 24 January 1963 
under Section 70 (b) of the Bombay 
Act: for a declaration that the appel- 
lant was not tenant of the remaining 
two Survey Nos. 201/2 and 194/13. 
The respondent alleged that he never 
leased the land to the appellant, The 
respondent further said that he came 
to know about entry in the record 
of rights for the years 1955-56 on the 
strength of mutation alleged to have 
been made on 30 January 1956 and 
sanctioned on 13 November 1956. 
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This application of the respondent 
was resisted by the appellant on the 
ground that he was tenant of these 
two survey Nos. 201/2 and 194/13. 


.5. The matter was heard by the 
Mamlatdar. By an order dated 31 
July 1963. the Mamlatdar rejected 
the claim of the appellant to bea 
tenant. Thereafter the matter was 
taken up to the District Deputy Col- 
lector. The Deputy Collector by his 
order dated 27 June 1966 upheld the 
Mamlatdar’s order. Before the Mam- 
latdar and the Deputy Collector the 
respondent examined himself, He 
was cross-examined and his atten- 
tion was drawn in cross-examination 
towards an alleged admission about 
the appellant being his tenant in 
the deposition recorded by the Ten- 
ancy Aval Karkun in an-earlier case 
on 10 September 1962. The respon- 
dent denied that he made any admis- 
sion, The previous deposition was 
not shown to him on that day. 


6. On 9 July 1963, a certified copy 
of the deposition in the earlier pro- 
ceedings was placed on record. On 
that very day the appellant examin- 
ed himself, saying that he was a ten- 
ant of the land and he had no 
other evidence to show in support of 
his case except the certified copy of 
the statement which was produced on 
that day. 


7. The appellant also relied on the 
extracts of the record’ of rights 
showing that the respondent was 
shown as “kabjedar”’ of Survey No. 
201/2 and the appellant was shown 
as tenant of the same In regard to 
Survey No. 194/13 it also appeared 
from the record of rights that the 
respondent was shown as ‘kabjedar’ 
and the appellant as a tenant. 


8. On this evidence the Mamlat- 
dar held that the appellant was not 
cultivating the lands as a tenant of 
the respondent and he declared that 
the appellant was not a tenant. The 
Deputy Collector affirmed the order 
of the Mamilatdar. 


9. The Maharashtra Revenue Tri- 
bunal however by its order dated 19 
January 1967 held that the appellant 
was proved to be a tenant of the 
land. The respondent thereupon took 
the matter to the High Court under 
Art. 227. The High Court set aside 


1714 S.C. [Prs, 9-15] 


the order of the Revenue’ Tribunal. 


The appellant obtained special leave 
from this Court. 

10. On behalf of the appellant 
three contentions were advanced. 


First, that the respondent was bound 
by his admission that the appellant 
is a tenant. Second, there is a pre- 
sumption of, the correctness of the 
record of rights under Sec. 135-J of 
the Bombay Land Revenue Code 
1879. Third, the Maharashtra Re- 
venue Tribunal was justified in set- 
ting aside the findings of fact of the 
Mamlatdar and the Deputy Collec- 
tor because of error of law. 


11. The admission on which reli- 
ance has been placed by counsel for 
the appellant suffers from three in- 
firmities In the deposition of the 
respondent in Tenancy Case No. 6/61- 
62 dated 10 September 1962. the res- 
pondent gave evidence in regard to 
dispute between the respondent and 
the appellant in relation to Survey 
Nos. 200/29 and 194/15. The res- 
pondent said that he never kept the 
appellant as a tenant on the lend. 
In cross-examination it was suggest- 
ed to the respondent that the land 
bearing Survey No. 201/2 belonced 
to the respondent and that the appel- 
lant is a tenant in the land. The 
respondent said as follows: 


"The land Survey No. 201/2 situate 
in Balkum belongs to me in Balkum. 
The applicant is a tenant in the said 
land. I do not take the rent in res- 
pect of the said Jand 
have prior to 15-20 years purchased 
this land from Sitaram Bhau Even 
the land bearing S, No 201/2 was 
purchased right from him. I have 
never cultivated the land bearing S. 
No. 201/2. It was barren at that 
time, When this land was to be ac- 
quired I learnt whether Sitaram 
Bhau was cultivating this land 
or whether his name has been enter- 
ed as a tenant against this land(?) I 
cannot say as to whose land is 
around the land bearing S. No, 201/2 
-or other land.” 


12. This evidence read in its en- 
tirety is not an admission at all A 
person who’ says that ‘I have taken 
no rent’ obviously says that there is 
no relationship of landlord or ten- 
ant, E 
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regard 
that whatever 


13. The first infirmity in 
to this admission is 


_ was said by the respondent in regard 


to Survey No. 201/2 is irrelevant and 
inadmissible in the deposition of the 
respondent in that case. Section 17 of 
the Indian Evidence Act states that 
“An admission is a statement, oral or 
documentary, which suggests any in- 
ference as to any fact in issue or 
relevant fact, and which is made by 
any of the persons, and under the 
circumstances, hereinafter mention- 
ed”. In regard to dispute between 
the appellant and the respondent 
arising out of Survey Nos, 194/15 and 
200/29. Survey Nos. 201/2 and 194/ 
13 were neither issues in fact nor 
relevant fact. 


14. The second infirmity against 
this admission being used against 
the respondent is that as long as the 
respondent was under cross-examina- 
tion, it was not brought to his no- 
tice. It is said by counsel for the ap- 
pellant relying on the decision of 
this Court in Bharat Singh v. Bhagi- 
rati reported in 1966 (1) SCR 406: 
(ATR 1966 SC 405) that this admis- 
sion was proved by the appellant 
and this admission on the ruling of 
the decision of this Court (supra) is 
substantive evidence and is there- 
a admissible against the respon- 
ent. 


15. The decision of this Court in 
Bharat Singh’s case (supra) is that: 


“Admissions have to be clear if they 
are to be used against the person 
making them. Admissions are sub- 
stantive evidence by themselves, in 
view of Sections 17 and 21 of the 
Indian Evidence Act, though they are 
not conclusive proof of the matters 
admitted.” 


Admissions proved are said in 
decision to be 


“admissible evidence irrespective of 
whether the party making them ap- 
peared in the witness box or not and 
whether the party when appearing 
as witness was confronted with those 
statements in case it made state- 
ments contrary to those admissions”. 


Counsel for the appellant submit- 
ted that the respondent even though 
not confronted with the admissions 
would be bound by his admissions 


the 
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and the appellant would be entitled 
to rely on the admissions as admissi- 
ble, There is the observation in the 
very next sentence in the aforesaid 
decision of this Court that “the pur- 
pose of contradicting the witness 
under Section 145 of the Evidence 
Act is very much different from the 
purpose of proving the admission”. It, 
therefore, follows that admission is 
relevant and it has to be proved be- 
fore it becomes evidence. 


16. If admission is proved and if 
it is thereafter to be used against the 
party who has made it the question 
comes within the provisions of Sec- 
tion 145 of the Evidence Act. The 
provisions in the Indian Evidence 


Act that ‘admission is not con- 
clusive proof’ are to be consi-. 
dered in regard to two features 


of evidence, First, what weight is to 
be attached to an admission? In 
order to attach weight it has to be 
found out whether the admission is 
clear, unambiguous and is a relevant 
piece of evidence. Second, even if 
the admission is proved in accord- 
lance with the provisions of the Evi- 
dence Act and if itis to be used 
against the party who has made it, 
“it is sound that if a witness is under 
cross-examination on oath, he should 
be given an opportunity, if the docu- 
ments are to be used against him, to 
tender his explanation and to clear 
up the point of ambiguity or dispute. 
This is a general salutary and intel- 
ligible rule” (see Bal Gangadhar Ti- 
lak v. Shrinivas Pandit, 42 Ind App 
135 at p. 147: (AIR 1915 PC 7 at 
p. 11)), The Judicial Committee in 
that case said, “it has to be observed 
with regret and with surprise that the 
general principle and the specific sta- 
tutory provisions have not been fol- 
lowed”. The general principle is 
that before any person is to be faced 
with any statement he should be given 
an opportunity to see that statement 
and to answer the same, The speci- 
fic statutory provision is contained in 
Section 145 of the Indian Evidence 
Act that “A witness may be cross- 
examined as to previous statements 
made by him in writing or reduced 
into writing, and relevant to matters 
in question, without such writing 
being shown to him or being 
proved, but if it is intended to 
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contradict him by the writing, his 
attention must, before the writing 
can be proved, be called to those 
parts of it which are to be used for 
the purpose of contradicting him.” 
Therefore, a mere proof of admission, 
after the person whose admission it 
is alleged to be has concluded his 
evidence, will be of*no avail and can- 
not be utilised against him. 


17. The third infirmity with re- 
gard to this admission is whether 
this is a clear and unequivocal admis- 
sion. The High Court said that ‘a cer- 
tified copy of the deposition was 
placed on record on 9 July 1973, on 
which day again it does not appear 
that the contents of the deposition 
were read out to the respondent or 
that any attempt was made to obtain 
leave of the Court to further cross- 
examine the witness.” The contents 
of the alleged admission to which re- 
ference has been made are not un- 
ambiguous and cannot be accepted as 
an admission. The contents are 
that he was not receiving any rent 
and the land was fallow. Therefore, the 
High Court was right in rejecting 
the contentions advanced by the ap- 
pellants that there was any admission 
and in setting aside the decision of 
the Revenue Tribunal, 


18. The second contention on be- 
half of the appellant is that the cer- 
tain record of rights relied on by the 
appellant would establish that the 
appellant was a tenant, The High 
Court rightly accepted the contention 
of the respondent that after a care- 
ful consideration of the evidence on 
record the fact finding courts, i.e, 
the Mamlatdar and the Special De- 
puty Collector recorded a finding that 
the appellant had not cultivated the 
land in dispute as the tenant of the 
respondent. Therefore, the ` Revenue 
Tribunal had no jurisdiction to inter- 
ce and set aside the finding of 
act. 


19. As to the record of rights it 
appears that the High Court referred 
to two important features, It is true ° 
that the record of rights relate to 
Survey Nos, 201/2 and 194/13 and 
there is mention of the appellant as 
tenant. There is also a reference to 
the mutation proceedings, The name 
of the respondent is shown as Kabje- 
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dar, Two of the important heads in 
the record are ‘Mode’ and ‘Crops & 
fallows’. The Mode is shown as “I” 
and under Crops and Fallows entry 
‘Paddy’ is shown, The High Court 
referred to this feature of the re- 
cord of rights Mode “I” means that 
the respondent cultivated as owner of 
the land that was never even the 
case of the appellant. The High 
Court rightly said that the irresisti- 
ble conclusion therefore is that the 
extracts from the record of rights 
contain entries which do not have 
any relation to true facts, If that 
is the position with regard to these 
extracts these cannot be relied on 
for inference that actually the land 
was cultivated and paddy crops 
were grown on the said land. 

20. With regard to the record of 
rights counsel for the appellant said 
that presumption arises with regard 
to its correctness, There is no ab- 
stract principle that whatever will 
appear in the record of rights will 
be presumed to be correct when it is 
shown by evidence that the entries 
are not correct, Apart from the in- 
trinsic evidence in the record of 
rights that they refer to facts which 
are untrue it also appears that the 
record of rights have reference to 
the mutation entry that was made by 
the Circle Officer on 30 January 
1956. Counsel for the respondent 
rightly contended that no presump- 
tion could arise for two principal rea- 
sons, First, the , oral evidence in 
this case nullified the entries in the 
record of rights as showing a state 
of affairs opposed to the real state of 
affairs and, second, no notice was 
ever given to the respondent with 
regard to mutation ' proceedings. 
Therefore the respondent is right in 
contending that no presumption can 
validly arise from the record of 
rights. 

21. The third contention on behalf 
of the appellant that the Tribunal 
was justified to interfere because of 
error of law is also unacceptable. 
“The provisions contained in Sec. 76 
of the Bombay Act enumerate the 
the grounds on which there can be 
revision by the Revenue Tribunal. 
One of the grounds is that there is 
terror of law.’ In the present case 
the manner in which the Maharashtra 


_vanced by the 
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Revenue Tribunal entertained the 
revision was by holding, as follows: 
“There is evidence that the appli- 
cant (meaning thereby the appellant) 
has been in actual possession of land 
since 1956-57 onwards”. 
However, the authorities below have 
rejected the entries as well as the 
opponents’ (meaning thereby the res- 
pondent) admission on the ground 
that the applicant did not support 
the entries by producing the rent re- 
ceipts, According to the authorities 
below the burden was on the appli- 
cant to prove his case by producing 
evidence to corroborate the entries. 
The appellate authority has also ob- 
served that the alleged admission of 
the opponent, made in the other case 
was rejected by the Revenue Tribu- 
nal. The authorities below arrived at 
the conclusion that the  applicant’s 
possession was otherwise than law- 
ful, This concurrent finding of the 
authorities below is being challenged 
by the applicant in this revision ap- 
plication. 

22. The Revenue Tribunal seemed 
to consider the approach of the 
Mamlatdar and the Deputy Collector 
to be erroneous because according to 
the Revenue Tribunal the burden 
was shifted to the respondent to re- 
but the entry in the record of rights 
and that the respondent failed to 
discharge that burden, When the en- 
tire evidence is before the Court, it 
is well settled that the burden of 
proof becomes immaterial. 

23. Further the Revenue Tribunal 
fell into error of entertaining the 
Revision when there was no error of 
law on the face of the record, The 
presumption which was said to arise 
in the record of rights was before 
the Deputy Collector as well as the 
Mamlatdar, If the authority entrust- 
ed with adjudication goes into the 
question and assesses the same, the 
decision may be right or wrong but 
that will not go to show that there is 
any error of law on the face of re- 
cord. ; 

24. All the three contentions ad- 
appellant fail. The 
appeal is for the foregoing reasons 
dismissed with costs. 

Appeal dismissed. 
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AIR 1977 SUPREME COURT 1717 
(From: Punjab & Haryana) 


M. H. BEG. C. J, AND P. S, 
KAILASAM, J. 


The State of Punjab, Appellant v. 


Balbir Singh and others, Respon- 
dents. ; 
Civil Appeal No, 2029 of 1968, D/- 
31-1-1977. 
Constitution of India, Art. 226 — 
Remedy under — Contractual obliga- 


tions — Validity — Writ petition, 
not appropriate remedy for impeach- 
ing their validity — Decision of 
Punjab and Haryana High Court, Re- 
versed. 


Where in an auction for country 
Hquor vend, the petitioner was the 
highest bidder and his bid was ac- 
cepted and licence was issued but 
when the petitioner committed breach 
of conditions of licence, demand for 
payment of still-head duty was 
made. 


Held that the High Court was 
wrong in allowing the writ petition 
by quashing the demand, as the de- 
mand was made in enforcement of 
liabilities arising out of mutually 
agreed conditions of auction, AIR 
1975 SC 1121, AIR 1976 SC 2045, Rel. 


on. Decision of Punjab and Haryana 


High Court, Reversed. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1550:1977 UJ (SC) 135 

3 


AIR 1976 SC 2045: 1976 UJ (SC) 606 
2 


AIR 1975 SC 1121:1975 (3) SCR ar 
1975 Tax LR 1569 


BEG, C. J.i-— This appeal by spe- 
cial leave comes up before us from 
the judgment and order of the Divi- 
sion Bench of the High Court of 
Punjab and Haryana dismissing the 
appeal of the State of Punjab against 
the judgment and order of the learn- 
ed single Judge given on 27 March 
1967 in Civil Writ Case No. 2021 of 
1966. The learned single Judge had 
allowed the petition of the respon- 
dent M/s. Balbir Singh & Sons, who 
were the highest bidders at an auc- 
tion for country liquor vends . relat- 
ing to certain villages in the district 
of Ferozepore for the year 1965-66. 


CU/DU/B130/77/VSS 





State of Punjab v. Balbir Singh (Beg C. J.) 


[Prs, 1-2] S.C. 1717 


Under the terms of the licence issu- 
ed to the respondent on conditions 
specified before the auction, the auc- 
tion fee and the security had to be 
deposited before lifting the minimum 
quota .of liquor fixed under the li- 
cence, For reasons not mentioned in 
the judgment of the High Court, 
which considered it unnecessary to 
go into them, the respondent-firm 
did not lift the minimum quota of 
liquor fixed under the licence. It 
also did not pay the full amount of 
licence fee as undertaken by it, The 
Excise authorities of the appellant- 
State, therefore, demanded payment 
of the still-head duty on the entire 
minimum quantity of liquor which 
the respondent-firm was required to 
lift under the licence. The High 
Court allowed the petition following 
an earlier decision of that court 
merely on the ground that the res- 
pondent-firm had not been given an 
opportunity of being heard. 

2. After the judgment under ap- 
peal before us, this Court has clari- 
fied the whole position in several 
decisions, and, in particular, in Har 
Shankar v. Deputy Excise and Taxa- 
tion Commr., 1975 (3) SCR 254: 
(AIR 1975 SC 1121) followed in Sham 
Lal v. State of Punjab, (AIR 1976 
SC 2045). In Har Shankar’s case 
(supra), Chandrachud J, speaking for 
the Constitution Bench of this Court 
said as under: 

“Those interested in running the 
country liquor vends offered their 
bids voluntarily in the auction held 


` for granting licences for the sale of 


country liquor, The terms and con- 
ditions of auctions were announced 
before: the auctions were held and the 
bidders participated in the auctions 
without a demur and with full 
knowledge of the commitments which 
the bids involved. The announcement 
of conditions governing the auctions 
were in the nature of an invitation 
to an offer to those who were inte- 
rested in the sale of country liquor. 
The bids given in the auctions were 

offers made by prospective vendors ` 
to the Government, The Govern- 
ment’s acceptance of those bids. was 
the acceptance of willing offers made 


to it On such acceptance, the 
contract between the bidders and 
the Government became conclud- 
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ed and a binding agreement came 
into existence between them. The 
successful bidders were then grant- 
ed licences evidencing the terms 
of contract between them and the 
Government, under which they be- 
came entitled to sell liquor. The li- 
censees exploited the respective li- 
cences for a portion of the period of 
their currency, presumably in expec- 
tation of a profit. Commercial consi- 
derations may have revealed an er- 
ror of judgment in the initial assess- 
ment of profitability of the adven- 
ture but that is a normal incident of 
the trading transactions, Those who 
contract with open eyes must accept 
the burdens of the contract along 
with its benefits, The powers of the 
Financial Commissioner to grant li- 
quor licences by auction and to collect 
licence fees through the medium of 
auctions cannot by writ petitions 
be questioned by those who, had 
their venture succeeded, would have 
relied upon those very powers to 
found a legal claim. Reciprocal rights 
and obligations arising out of con- 
tract do not depend for their enfor- 
ceability upon whether a contracting 
party finds it prudent to abide by the 
terms of the contract. By such a 
test no contract could ever have a 
binding force”. 


3. In the. aforementioned case of 
‘Har Shankar, all the relevant autho- 
rities on, the subject were quite ex- 
‘haustively considered by this Court. 
Subsequent decisions of this Court 
have followed the principle laid down 
in Har Shankar’s case, Learned coun- 
sel for the State also drew our at- 
tention to a recent judgment of this 
Court in State of Punjab v. Mulkh 
Rai & Co. in Civil ‘Appeals Nos, 
1381-1382 and 1737 of 1974, deliver- 
fed on 28. January 1977 = (reported 
iin AIR 1977 SC 1550) where this 
‘Court held, inter alia that considera- 
itions governing cancellation of licence 
under S. 36 of the Punjab Excise 
Act 1914 are not relevant in consi- 
dering the question whether the de- 
mand was lawful under the terms 
which became binding on both sides 
as a result of mutual obligations car- 
ried out by following the conditions 
lon which the liquor vends were 
auctioned, It is the enforcement of 
the liabilities arising out of mutually 
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agreed conditions of auction, which 
were sought to be enforced by the 
demand notice. which was quashed 
by the High Court. : 

4. Consequently, in consonance 
with our aforementioned decisions we 
allow this appeal, set aside the judg- 
ment and orders of the High Court 
of Punjab and Haryana, 

Appeal allowed. 


AIR 1977 SUPREME COURT 1718 
(From: Madhya Pradesh)* 

A. N. RAY C. J., M. H. BEG 
AND P. 5. KAILASAM, JJ. 

State of Madhya Pradesh, Appel. 


lant v. Babu Lal and others, Respon- 
dents. 


Civil Appeal No. 4117 (N) of 1975, 
D/- 21-1-1977. 

Constitution of India, Art. 226 — 
Certiorari — Error on face of re- 
cord — Judgment illegal and in clear 
violation of law — High Court ought 
to set it aside and not direct the 
party to file a suit for declara- 
tion that the decree is null and 
void. Order in Mise. Petn, No, 132 
of 1974, D/- 12-7-1974 (Madh Pra), 
Reversed, (Para 5) 

RAY, C. J.:— This appeal is by 
special leave from the judgment and 
order dated 12 July 1974 of the 
Hish Court of Judicature of Madhya 
Pradesh at Indore in Mise. Petition 
No. 132 of 1974. 

2. The State filed an application 
under Articles 226 and 227 for a 
declaration that the suit filed by the 
respondent was illegal and in viola- 
tion of the statutory provisions of 
the Madhya Pradesh Land Revenue 
Code, 1959. Respondent No 2 Bad- 
diya is Bheel by caste. This is a 
Scheduled Tribe as declared by. the 
State vide Notification No. 8000-1905- 
VII-N-I, dated 25 November 1960. 
Respondent No. 1, Babulal does not 
belong to Scheduled Tribe. 

3. Respondent Babulal filed a suit 
in the Court of Civil Judge, Class IT, 
Jhabua, Tehsil Jhabua. District Jha- 
bua, for a declaration that his name 
be recorded in the revenue record as 


*(Misc, Petn, No. 132 of 1974, D/- 
12-7-1974 (Madh Pra)). 
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a Bhumiswami for the lands bearing 
khata No. 4, Survey Nos, 12,224 and 
354 in village Amli Parha, Tehsil 
Jhabua, - Respondent No. 2 Baddiya 
did not contest the suit, They filed a 
deed of compromise before the Court 
of Civil Judge, Jhabua. By the said 
Compromise Deed respondent No. 2, 
Baddiya transferred his Bhumiswami 
rights in favour of Respondent No. 1 
Babulal, The State contended that 
the entire proceedings were in con- 
travention of sub-s. (6) of S. 165 of 


the Madhya Pradesh Land Revenue ' 


Code, 1959. The provisions of that 
section are as follows: 

“165, Rights of Transfer.— 

(6) Notwithstanding anything in 
sub-s, (1), the right of a Bhumiswami 
belonging to a tribe which has been 
declared to be an aboriginal tribe by 
the State Government by a notifica- 
tion in that behalf for the whole or 
a part of the area to which this Code 
applied shall not be transferred to a 
person not belonging to such tribe 
without the permission of a Revenue 
Officer not below the. rank of a 
Collector, given for reasons to be 
recorded in writing”. 


4. The State contended before the 
High Court that a Writ of Certiorari 
should be issued to quash the judg- 
ment which was illegal and in clear 
violation of law. The High Court 
said that the State could file a suit 
for declaration that the ‘decree is 
null and void. 


5. One of the principles on which 
Certiorari is issued is where the 
Court acts illegally and there is er- 
ror on the face of record, If the 
Court usurps the jurisdiction, the re- 
cord is corrected by Certiorari, This 
case is a glaring instance of such 
violation of law. The High Court was 
in error in not issuing Writ of Cer- 
tiorari. 

6. The Judgment of the High 
Court is set aside, A Writ of Cer- 
tiorari is issued to quash the judg- 
ment and decree dated 8 August 1973 
passed by the respondent Civil Judge, 
Class II. Tehsil Jhabua, District Jha- 
bua in Civil Suit No, 70-J of 1973. 

7. There will be no order as to 
costs, 

Appeal allowed. 


Saksena Brothers v. B. C. Banerjee (Khanna J.) [Prs. 1-2] S.C. 1719 


AIR 1977 SUPREME COURT 1719 
(From: Calcutta) 


H. R. KHANNA AND R. S. 
SARKARIA, JJ. 


Saksena Brothers (P) Ltd., Appel- 
lant v.:Bhudhar Chandra Banerjee 
and others, Respondents, 

Civil Appeal No. 369 of 1969, D/- 
10-1-1977, : 

Constitution of India, Art, 133 — 
Appeal against order dismissing appli- 
cation under Ss. 151 and 152 of 
C P.C. for correction of final decree 
in partition suit — Question whether 
property. in dispute was subseauently 
leased out and whether the lessee 
was bound by settlement arrived at 
between the parties to suit — Held 
question could not be gone into in 
appeal under Art, 133, (Para 6) 


KHANNA, J.:— This appeal on 
certificate arises out of a suit for 
partition brought by Bhudhar Chan- 
dra Banerjee, plaintiff-respondent, on 
March 4, 1937. The plaintiff in that 
suit claimed one-half share in cer- 
tain properties, including the pro- 
perties situated on Jackson Lane, 
Calcutta. The suit was dismissed by 
the trial Court, but on appeal to the 
High Court there was a compromise 
between the parties and a preliminary 
decree was awarded in favour of the 
plaintiff on July 27. 1945. A local 
commissioner was thereafter appoint- 
ed to partition the property. The lo- 
cal commissioner submitted a report, 
and in accordance with his report, 
a firal decree was prepared on Febru- 


ary 14, 1947. In execution of the 
final. decree, the parties were deli- 
vered possession of the property 


which fell to theiy share in August, 
1947. 


2. As mentioned above, . the pro- 
perty, which was the subiect-matter 
of the partition suit, included the 
property situated in Jackson Lane. 
One part of that property was allot- 
ted to the defendants and the same 
is stated to be numbered 4A, while 
the other part which is stated to be 
numbered 4B fell to the share of the 
plaintiff, The property which fell to 
the share of the defendants was pur- 
chased by Saksena Brothers (P) 
Ltd., the appellant. 
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3. On March 11, 1959 an applica- 
tion was filed under Ss. 151 and 152 
of the Code of Civil Procedure by 
the appellant before the trial Court 
for correction of the final decree on 
the ground that the local commis- 
sioner while effecting partition by 
metes and bounds had made wrong 
calculation of the area. It is stated 
that on account of that mistake the 
area in dispute was wrongly shown 
as having fallen to the share of the 


plaintiff, This application was al- 
lowed by the trial Court as per' 
order dated October 16, 1963. The 


plaintiff thereupon filed an , applica- 
tion under Section 115 of the Code 
of Civil Procedure to the High Court 
against the order of the trial Court. 
` The High Court accepted the revi- 
sion petition and dismissed the appli- 
cation under Ss. 151 and 152 of the 
Code of Civil Procedure as per order 
dated September 24, 1964. It is this 
order which is the subject-matter of 
this appeal. 


4. During the pendency of these 
proceedings, it is stated on behalf of 
Serajul Haq, respondent No, 13, 
that he took the property No: 4B, 
Jackson Lane. Calcutta om lease for 
sixty years from the plaintiff. 


5. At the hearing of the appeal, 
Mr, Jagdish Swarup, learned counsel 
for the appellant, states that there 
has been a ‘settlement between the 
appellant and the plaintiff-respondent 
and that the deed of settlement has 
been filed in this Court. Mr. Jagdish 
- Swarup on behalf of the appellant 
and Mr,. Patel on behalf of Bhudhar 
Chandra Banerjee _ plaintiff-respon- 
dent affirm that compromise and 
state that the same is binding upon 
their clients. As against that, Mr. 
Desai on behalf of respondent No, 13 
states that his client is in possession 
of the property in dispute as -a lessee 
and he is not bound by the compro- 
mise between the appellant and the 


plaintiff-respondent, According fur- 
-ther to Mr. Desai, whatever right, 
title and interest was retained by 


‘Bhudhar Chandra  plaintiff-respon- 
dent has been sold in court auction. 
In reply to that, Mr. Jagdish Swa- 
rup asserts that the property in dis- 
pute has not been leased out to res- 
pondent No, 13 and that the only 
person with whom it was necessary 


v, A. Balakrishnan 
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for the appellant to enter into a 
compromise with respect to the pro- 
perty in dispute was the plaintiff- 
respondent. 


6. The only question which has 
been agitated before us is whether 
the property in dispute has been 
leased out in favour of: respondent 
No, 13 and whether he is bound by 


the settlement arrived at between 
the appellant and Bhudhar Chandra 
plaintiff-respondent, It is obvious 


that this is a matter which cannot be 
gone into by this Court in this ap- 
peal against an order dismissing the 
application under Ss. 151 and 152 of 
the Code of Civil Procedure, Learn- 
ed counsel for the parties present 
state that it would be open to the 
person feeling aggrieved to establish 


his claim with respect to the pro- 
perty in dispute in a separate suit. 
In the circumstances, Mr. Jagdish 
Swarup withdraws the appeal and 


the same is accordingly dismissed as 
withdrawn with no order as to costs. 
We make it expressly clear that we 
express no opinion on the merits of 
the case. . 


Appeal dismissed. 





AIR 1977 SUPREME COURT 1720 
(From: Kerala)* 


` M. H. BEG C, J., A. C. GUPTA 
AND P. S. KAILASAM, JJ. 


P Chitharanja Menon and others, 
Appellants v. A. Balakrishnan and 
others, Respondents. 


Civil Appeal No. 1547 of 1975, D/- 
25-4-1977. 


Constitution of Yndia, Art. 226 — 
Laches — Promotions to posts of 
Panchayat Officers in Kerala — In- 
tegration of services of Panchayat 
Executive Officers working under 
Madras Village Panchayat Act in 
Malabar area and Panchayat Officers 
under Travancore Cochin Panchayats 
Act — Respondents working as Pan- 
chayat Executive Officers — Appel- 
lants promoted to higher posts before 
respondents were ` integrated in ser- 


*(O. P. No. 5566 of 1972, D/- 24-1- 
1974 (Ker)). 
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' vice on 1-1-1962 — Promotion of ap- 
pellants before 1-1-62 confirmed by 
various orders of Government — Ap- 
pellants also treated as occupying 
higher posts and respondents occupy- 
ing lower posts — Promotions and 
Gradation List challenged in 1974 — 
Held that respondents are not entitl- 
ed to challenge the promotions, O.P. 
No. 5566 of 1972, D/- 24-1-1974 (Ker), 
Reversed, (Paras 7 and 9) 


Mr. Y. S, Chitale, Sr. Adv., (Mr, A. 
S. Nambiar, Advocate with him), for 
Appellants; Mr, K. T. Harindranath, 
Sr. Adv., (Mr. K. R. Nambiar, Adv. 
with him), (for Nos. 1, 3 and 4) and 
Mr. T. S. Krishnamoorthy Iyer Sr. 
Adv., (Mr. N. Sudhakaran, Adv., with 
him), (for Nos. 5 and 6), for Res- 
pondents. 

KAILASAM, J.:— This appeal is by 
special leave granted by this Court 
against the judgment of the High 
Court of Kerala in O, P. No. 5566 of 
1972 by respondents 4 to 8 and 13 
before the High Court, 

2. The respondents herein filed 
the writ petition for the issue of the 
Writ of Certiorari calling for records 
relating to Ex, P-10, GO Rt. No. 
3386/69 DD dated 23-10-1969, Ex. 
P12 and Ex, P15 and quash thesame 
and to issue a writ of mandamus 
directing the respondents 1 and 2 
who are the State of Kerala repre- 
sented by the Chief Secretary, Gov- 
ernment of Kerala, and the Director 
of Panchayats to forbear the imple- 
mentation of Ex, P12 and further 
direct them to implement Ex. P-8 
grading list or in the alternative to 
issue a writ of mandamus directing 
the State of Kerala to consider and 
dispose of Ex. P13 and similar re- 
presentations by respondents 3 and 4 
` on merits, It was also prayed that a 
writ of certiorari quashing Ex. P17 
in so far as it related to the peti- 
tioners and repondents 3 to 18 in the 
writ petition be issued and also to 
issue a writ of mandamus compelling 
the respondents 1 and 2, State of 
Kerala and the Director of Pancha- 
yats, to assign the writ petitioners 
the appropriate ranks in the cadre of 
Executive Officers in the Panchayat 
Services, The High Court allowed 
the writ petition and set aside the 
list Ex, P17, the order Ex. P12 and 
the order Ex. P15 dismissing the ap- 
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peal petition Ex, P14 and directed 
that a fresh list be prepared in ac- 
cordance with the principles laid 
down in Ex. P16 in the light of the 
judgment of the High Court, Aggriev- 
ed by the decision of the High Court 
the appellants have preferred this 
appeal. . 

3. The writ petition was contested 
by 18 respondents. Respondents 3 to 
10 were Panchayat executive officers 
of the Malabar area functioning 
under the Madras Village Panchayat 
Act, 1951, on 31st December, 1961. 
Respondents 11 to 18 were Panchayat 
Officers functioning as such on 
3lst December,’ 1961 under the 
Travancore-Cochin Panchayats Act, 
1950. The Kerala Panchayats Act, 
1960, Act 32 of 1960, received the 
assent of the Governor on 8th Decem- 
ber, 1960, and was published in 
Kerala Gazette Extraordinary No, 119 
dated 9th December, 1960. It is com- 
mon ground that the respondents be- 
came Government servants on and 
from ist January, 1962. On 15th May, 
1961, under Ex. P1 the Government 
passed an order that all Panchayat 
Officers/executive officers who con- 
tinue to hold their appointments at 
the time when the Act came into 
force will be absorbed as Panchayat 
executive officers in the new Pan- 
chayats. The same order provided 
that the ‘staff of the Malabar District 
Board shall be absorbed as Panchayat 
executive officers in suitable grades 
according to their qualifications, 
grades and suitability. 


4. In December, 1961, 17 Pancha- 
yat officers were to be appointed on 
a scale of pay higher than the scale 


applicable to the Panchayat execu- 
tive officers, The Public Service 
Commission selected 17 Panchayat 


executive officers who were on the 
scale of pay Rs, 80-150 and drew up 
a list on 27th December, 1961. They 
were appointed as Panchayat Inspec- 
tors under Ex, P8 on 20th December, 
1961. To fill up these vacancies 17 
of the Panchayat executive officers 
who were in Grade II on the scale 
of pay Rs, 40-120, the respondents 3° 
to 18 were appointed. The 5 appel- 
lants before us were appointed as 
executive officers on the grade I 
or 80-150 as and from ist January, 
62. 
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5. The respondents who were the 
petitioners in the writ petition were 
integrated in the service. The Gov- 
ernment passed orders laying down 
the principles of integration of the 


District Board employees and the 
Panchayat executive officers and 
Panchayat Officers, The impugned 


orders under the writ petition are 
Ex, P10, Ex, P12 and Ex. P15, It is 
also prayed that Ex, P17 may be 
quashed, The Government in Ex, P10 
came to the conclusion that the va- 
cancies on the advice of the Public 
Service Commission and the appoint- 
ment of those that had been advised 
on 28th December, 1961, arose only 
on the dates enumerated in the order 
Ex. P10 commencing from 30th 
December, 1961 and ending with 2nd 
January, 1962 and that the appoint- 
ment can only be on occurrence of 
the vacancies, We do not see on 
what basis Ex. P10 could be chal~ 
lenged. Ex. P10 refers to G. O. MS 
No, 93/62 dated 13th February, 1962. 
By the G.O. of 1962. 16 respondents 
in the writ petition were promoted as 
executive officers Grade I on the 
advice of the Public Service Commis- 
sion, The promotion of the respon- 
dents in the writ petition having 
been ordered as early as 13th Febru- 
ary, 1962, without challenging that 
order a subsequent order which de- 
termined the date of their commence- 
ment of service cannot be challeng- 
ed. In fact, the respondents were 
appointed to the higher posts on 28th 
December, 1961, and they took charge 
on 30th December. 1961, 31st Decem- 
ber, 1961, Ist January, 1962 and 2nd 
January, 1962. The respondents in 
this petition were integrated into the 
service only on lst January, 1962. 
Their position in the service was to 
be determined by the Government 
later, If the respondents were ag- 
grieved at the posting to the higher 
post of the present appellants and 
others they ought to have even chal- 
lenged promotion which was made 
on ist January, 1962. Not having 
questioned the legality of the promo- 
tion or the G. O. of 1962 it is too 
late for them to question the vali- 
dity of the G. O, of 1969 by filing a 
writ petition in the year 1972. 


6. Apart from this insurmountable 
objection even on merits the respon- 
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dents have no claim. The Govern- 
ment passed Ex, R1 dated 31st Janu- 
ary, 1965, laying down the principles 
of integration of the District Board 
employees and the Panchayat execu- 
tive officers and Panchayat Officers. 
It provided that the integration must 
be based on functional parity. Ex, P12 
is a G.O. dated 5th May, 1970. The 
G. O. refers to the earlier G. Os, 
dated 13th February, 1962, and 24th 
June, 1969, and states that the names 
of the 17 executive officers: the ap- 
pellants and others, are given rank 
under executive officers Grade I as 
on 6th January, 1962. The gradation 
list is P-17 dated 22nd July, 1972. 
After referring to the earlier G. Os. 
the Director of Panchayats approved 
a final gradation list of Executive 
Officers of Panchayats as on €th 
January, 1962. The appellants are 
ranked as 58, 59, 60, 61, 62 etc. The 
respondents made representations 
against Ex. P12 but these representa- 
tions were not accepted and a list 
Ex. P8 was drawn up. The respon- 
dents again objected to the list and 
subsequently Ex. P12 was prepared. 
Objections (P14) were raised to Ex. 
P12 but they were rejected by order 
Ex. P15 and final list Ex, P17 was 
published in accordance with tha 
suggestions made in Ex. P12. 


7. The contention on behalf of the 
respondents is that the order under 
Ex. P12 is against the position taken 
by the Government in Exs. P10 and 
P10 (a) and the Director had no autho- 
rity to prepare a list in contraven~ 
tion of Exs. P10 and P10 (a) Ex. 
P12 was challenged on the ground 
that it is not in accordance with Ex, 
P-16 which settled the principles to 
govern the integration. It was there- 
fore submitted that Exs. P12 and P17 
must be quashed, Strong reliance 
was placed o~ the order of the Gov- 
ernment dated 15th May, 1961, which 
while it provided that Panchayat Of- 
ficers/Executive Officers who con- 
tinue to hold their appointments at 
the time when the Act comes into 
force will be absorbed as Panchayat 
Executive Officers in the new Pan- 
chayats, secured the right of the 


staff of the District Board by pro- 
viding that the staff of the Malabar 
District Board shall be absorbed as 
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Panchayat Executive Officers in sui- 
table Grades according to their qua- 
lifications, grades‘ and suitability. On 
the basis of the principle of integra- 
tion above citedit was submitted that 
if the vacancies in which the appel- 
Jants and other Panchayat Executive 
Officers were absorbed arose after 
1-1-1962, the respondents _ would be 
entitled to be integrated along with 
the Panchayat Executive Officers and 
as they were drawing the same pay 
they ought to have been given an 
equal ranking. We have already 
pointed out that these appointments 
were made before 3lst December, 
1961 and as such the respondents 
cannot have any claim, The ap- 
pointments of the appellants and 
other Panchayat Executive Officers 
were made before 31st December, 
1961 and as the integration was to 
take effect from lst January, 1962, 
they cannot have any grievance, Fur- 
ther, it will be seen from G. O, MS. 
97/67/A & RDD dated 18th March, 
1967, which refers to absorption of 
various categories of staff of the de- 
funct Malabar District Board in the 
Department of Local Bodies, it is 
stated in Paragraph 3 that while 9 
U. D. Clerks will be equated to the 
posts of Panchayat Executive Offi- 
cers, 2nd Grade, 21 Lower Division 
Clerks and 8 Revenue Inspectors and 
4 clerical attenders will be equated 
to the posts of the Panchayat Execu- 
tive Officers 8rd grade, It is stated 
that respondents 1 to 4 come under 
this category and are only 3rd Grade 
Executive Officers. It will thus be 
‘seen that the respondents were not 
lequated with the appellants and other 
\Panchayat Executive Officers when 
they were integrated from the Dis- 
trict Board service. 


8. The persons similarly situated 
as the respondents herein who were 
integrated from the District Board 
services filed writ petitions before the 
High Court impleading the present 
appellants challenging the gradation 
and failed in their attempt. The ear- 
liest petition is in O. P, No. 1431 of 
1970. Justice Isaac who heard the 
petition observed that the petitioners 
came in the integrated service as 3rd 
Grade Executive Officers and were 
promoted to 2nd Grade with effect 
from 6th February, 1968, while res- 
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pondents 3 to 10 (some of whom are 
appellants before us) have been pro- 
moted as early as 16th February, 
1962, as 1st grade officers. The learn- 
ed Judge further observed, “Even 
ignoring this, respondents 3 to 10 
were I Grade Executive Officers 
from 16-2-1962, while the petitioner 
has become even II Grade Executive 
Officer only with effect from 6-2- 
1966.” As the petitioner before the 
learned Judge was holding a post 
much inferior to the posts held by 
respondents 3 to 10 from ist Febru- 
ary, 1962, onwards, he dismissed the 
petition being devoid of any merit on 
24th May, 1972, Another writ peti- 
tion No, O. P, 6423 filed by one 
of the persons integrated from the 
District Board Services, against the 
present appellants and others was also 
dismissed by Justice Isaac on 27th 
June, 1973. A writ appeal filed against 
the order of Justice Isaac in O., P. 
No. 1431 of 1970 was summarily dis- 


missed by the Bench of the Kerala 
High Court. l 
9. While the earlier judgments 


were all decided against the respon- 
dents, the Kerala High Court in the 
judgment under appeal took a differ- 
ent view, The decision under appeal 
proceeds on the basis that a regret- 
table mistake crept into the judg-- 
ment in O. P. No. 1431 of 1970 and 
the earlier decision proceeded on the 
basis that there was a III Grade 
mentioned in G. O. 814 dated 17th 
November, 1962, The High Court 
was of the view that there was a IT] 
Grade under the G. O. above refer- 
red to the earlier decision missed 
the fact that these Grades were not 
applicable on Ist January, 1962. 
Though G. O. 814 of 1962 was not 
placed before us we are not sure 
whether there was any mistake in 
the earlier judgment for the G. O. 
MS 97/67 dated 18th March, 1967, re- 
fers to persons being transferred 
from the Malabar District Board as 
Panchayat Executive Officers IMI 
Grade, Be that as it may we are 
satisfied that the respondents are not 
entitled to the reliefs prayed for by 
them in the writ petitions as the 
appellants were promoted to a higher 


post before the respondents were in-| 
tegrated into the Government service| 
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on lst January, 1962, Further 
throughout the appellants have been 
treated as occupying a higher post 
and respondents much lower post. 
Though the promotion of the appel- 
lants was before 1st January, 1962, 
and was confirmed by various orders 
of the Government the respondents 
herein did not choose to challenge 
the orders till the year, 1974. In the 
circumstances, we are satisfied that 
the order of the Kerala High Court 
has to be set aside and the appeal is 
allowed with costs. 

Appeal allowed. 


AIR 1977 SUPREME COURT 1724 
(From: Madras)* 


V. R. KRISHNA IVER, R. S. 
SARKARIA AND JASWANT 
SINGH, JJ. 

Thiru John (In C. A, Nos. 1895- 
1896 of 1974) V. Subramhamanyan (In 
C. A. No, 1907 of 1974), Appellants 
v. The Returning Officer and others, 

Respondents. 

Civil Appeals Nos. 1895-1896 
1907 of 1974, D/- 12-4-1977. 


(A) Evidence Act (1872), Ss. 17 to 
21 — Admission by party — Value 
‘of recitals in document — Proof of 
— Shifting of onus, 


Tt is well settled that a party’s ad- 
mission as defined in Sees, 17 to 20, 
fulfilling the requirements of $. 21, 
Evidence Act, is substantive evidence 
proprio vigore. An admission, if 
clearly and unequivocally made, is 
the best evidence against the party 
making it and though not conclusive, 
shifts the onus on to the maker on 
the principle that “what a party 
himself admits to be true may rea- 
sonably be presumed to be so and 
until the presumption is rebutted the 
fact admitted must be taken to be 
established.” (Para 15) 


and 


(B) Representation of the People 
Act (1951), S. 81 — Burden of proof 
— Petition challenging Election on 
ground of disqualification as to age — 


*(Ele, Petn. Nos. 1 and 2 of 1974, D/- 
14-10-1974 (Mad)). 
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Thiru John v. Returning Officer 


A.I R. 


Admission as to age by returned can- 
didate — Shifting of onus, 

In a petition challenging the elec- 
tion of the candidate returned to the 
Rajya Sabha on the ground that the 
returned candidate being less than 30 
years of age was not qualified under 
S. 84 (b) of the Representation of the 
People Act, the onus of proving that 
on the date of scrutiny of nomina- 
tions the returned candidate was less 
than 30 years no doubt lies on the 
petitioner, But when the petitioner 
has produced a number of documents 
containing clear and solemn admis- 
sions made by the returned candi- 
date long prior to the election in ques- 
tion about his age, these admissions 
are entitled to great weight and shifts 
the burden on to the returned candi- 


date to show them to be incorrect. 
This he has failed to do. (Para 16) 
(C) Conduct of Election Rules 


(1961), Rr. 71, 74, 75, 80, 81 — ‘Con 
tinuing candidate’ — Definition of in 
R. 71 (1) — Essential elements 
Election for filling six seats in Rajya 
Sabha — All six seats filled up on 
first count by obtaining first prefer- 
ence votes — Candidate who had not 
obtained any first preference vote 
does not get automatically excluded 
but is a continuing candidate, 


The definition of ‘Continuing Can- 
didate’ in Rule 71 (1) has two ele- 
ments which must be satisfied before 
a candidate can be said to be a con- 
tinuing candidate. He should be a 
“candidate not elected” and further, 
he must not have been excluded from 
the poll at any given time. (Para 48) 

There is nothing in Rule 74 or any 
other Rule which, at an election to 
fill more than one seat, requires or 
empowers the returning officer to ex- 
clude a candidate from the poll mere- 
ly on the ground that in the count- 
ing of the first preferences, he has 
not secured any valid vote. Sub-Rule 
(3) of Rule 75 has no application to 
the instant case where more than one 
seat is to be filled (six seats in this 
ease), That sub-rule which requires 
the returning officer to exclude from 
the poll a candidate whose score is 
the lowest governs the counting of 
votes where only one seat is to be 
filled and at the end of any. count, 
no candidate can be declared elected. 
Rule 80 also can have no application 


— 
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because it comes into operation at a 
stage “after all surpluses have been 
transferred”, That stage never ar- 
rived in the instant case because in 
the first counting itself, all the six 
seats were filled up, six candidates 
having secured the requisite quota of 
first preference votes. Nor did the 
stage for applying Rule 81 arise. be- 
cause at the end of the first count, 
vacancy remained unfilled, 

(Paras 51, 52) 


(D) Representation of the People 
Act (1951), S. 101 — Doctrine of 
thrown away votes — Applicability 
— Election for filling six seats in 
Rajya Sabha — Out of eight candi- 
dates for election six were declared 
elected on their obtaining the regui- 
site quota of votes at the first count 
— Election of one returned candi- 
date set aside on ground of statutory 
disqualification as to age — After ex- 
clusion of disqualified candidate two 
continuing candidates were left im 
field —Out of them one who secured 
only 300 votes which was far below 
the requisite quota could not be de- 
clared elected against the other who 
obtained none — AIR 1969 SC 604 
and AIR 1969 SC 692, Ref. to. 

(Paras 53, 54, 57, 59 and 60) 
Cases Referred: Chronological Paras 


AIR 1969 SC 604 36, 58, 59, 60 
AIR 1969 SC 692 55 


Mr, R. N. Choudhary and Mrs. V. 
D. Khanna, Advocates (in C, As 1895- 
1896/74) and M/s. Y. S. Chitley, T. 
N. C. Srinivasavaradacharya and G. 
Ramaswamy, Sr. Advocates, (M/s. C. 
Lakshminarain, S. R. L. Narain and 
Vineet Kumar, Advocates with them) 
(in C A. 1907/74), for Appellants; Mr. 
T. N.` C. Srinivasavardacharya Sr. 
Advocate, (M/s. C. Lakshminarain, S. 
R. L. Narain and M. S.` Narasimhan 
Advocates with him), (for No. 10) in 
C. A. 1895, (for No. 6) in C. A. 1896 
and (for No. 7) in C. A. 1907, Mr. 
A. V. Rangam and Miss A. Subashini, 
Advocates (for No, 1) in all the ap- 
peals and (for No. 2) in C. A. 1907 of 
1974, Mr. J. M. Khanna, Advocate, 
(for No. 8) in C. As, 1895-1896 of 1974, 
for Respondents, 

SARKARIA, J.:— The basic facts 
giving rise to these appeals being 
common, the same will be disposed 
of under one judgment, : 
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2. Notice calling for nominations to 
be filed before 3 P.M. on 11-3-1974, 
for filling six vacancies. to the Rajya 
Sabha from the State of Tamil Nadu 
in the biennial elections was issued 
on March 4, 1974. Eleven candidates 
filed their nominations. On scrutiny 
which was held on March 12, 1974, 
all those nominations were found to` 
be valid, On 14-3-1974, which was 
the last date. fixed for withdrawal, 
three candidates withdrew their no- 
minations leaving eight in the field. 
The poll was held on 21-3-1974. 
Counting of votes took place on the 
same date, The result was published 
according to which, the contesting 
candidates secured the votes noted 
against their names as follows: 


1. Shri Khadar Sha — 3500 
2. Sbri Khaja Mohideen — 3700 
3. Shri V. Subrahmanyan — 300 
4. Shri C. D. Natarajan — 3500 
5. Shri R. Mohanarangam — Nil 
6. Shri S. Ranaganathan — 4100 
7. G. Lakshmanan — 3600 
8. D. C. John alias Valampuri John 

— 3700 
3. The requisite quota to secure 


the election of a candidate was fixed 

at_22,400 +1 = 3201 and candidates men- 
6+1 

tioned at serial Nog. 1, 2, 4, 6,7 and 8 were 

declared elected. 


4. Two Election Petitions were fil- 
ed by the unsuccessful candidates. 
Election Petition 1 of 1974 was filed 
by Shri R. Mohan Rangam and Elec- 
tion Petition 2 of 1974 by Shri V. 
Subrahmanyan, The petitioners pray- 
ed that the election of Shri D., C. 
John be declared void and set aside 
under S. 100 of the Representation of 
the People Act, 1951, Each of the 
petitioners claimed that in the event 
of Shri John’s election being set aside, 
he be declared elected under S. 101 
of the Act. In addition to the Re- 
turning Officer, the Electoral Regis- 
tration Officer and the Chief Election 
Commissioner, all the seven contest- 
ants were impleaded as respondents. 

5. The election of Shri John was 
assailed on the ground that on 
March 9, 1974, the date of the seru- 
tiny of his nomination, he was less 
than 30 years’ of age and as such, 
did not possess the qualification as to 
age laid down in Art. 84 (b) of the 
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Constitution, On these premises it 
was pleaded that the nomination of 
Shri John was improperly accepted 
and in consequence thereof, the re- 
sult of the election has been mate- 
tially affected, 


6. A recriminatory petition No. 
1/74 under Sec, 97 read with S. 83 
of the Act was also filed by Shri V. 
Subrahmanyan, petitioner in E, P. 2/ 
74, opposing Mohana Rangam’s relief 
for declaration under S. 101. The re- 
criminator alleged that since the peti- 
tioner in E, P, 1/74 had not secured 
any vote, he, in the event of the elec- 
tion of Shri John being set aside, 
was entitled to be declared elected in 
the place of Shri John, 


7. The learned trial Judge of the 
Wish Court tried all the three peti- 
tions together and decided them by 
acommon judgment, 


8. The trial Court held that on 
the date of the scrutiny of his nomi- 
nation, Shri John being less than 30 
years of age was not qualified under 
Art, 84 (b) of the Constitution, to 
contest the election to the Rajya 
Sabha. On this short ground his 
election was set aside and the Elec- 
tion Petitions were accepted pro 
tanto, The trial Court, however, de- 
clined to grant the further declara- 
tion under S. 101 in favour of either 
of the election-petitioners. 


9. Agerieved by that judgement, 
Shri John. has filed in this Court 
Civil Appeals 1895-1896 of 1974. and 
Shri V. Subrahmanyan Civil Appeal 
1907 of 1974. 


10. The first question that falls to 
be determined in these appeals is: 
Whether Shri John was born on May 
14, 1946, as has been found by the 
Court below, or on May 14, 1943 as 
contended by him? 


11. Mr. Chowdhary appearing for 
the appellant (Shri John) contends 
that the burden of proving that 
Shri John, was at the material 
date below 30 years of age was 
on the election-petitioner and that 
the latter had failed to discharge 
such burden, Further grievance of 
Shri Chowdhary is that the High 
Court had wrongly rejected the oral 
and documentary evidence produced 
by Shri John. 


AIR. 


12. We find these contentions 
wholly devoid of merit. 

13. While it is true 
onus of proving that on the 
date fixed for the scrutiny of 
nominations, Shri John was less than 
30 years of age, was on the election- 
petitioners they had amply discharg- 
ed this onus by bringing on record 
overwhelming documentary evidence 
of a cogent and convincing character. 

is documentary evidence includes 
no less than a dozen previous admis- 
sions and declarations made by Shri 
John himself about his age, between 
March 1964 and July 1973. These 
documents containing such declara- 
tions constituting Shri John’s admis- 
sions, are: 

(i) Ex. P-7. Application for 
University Examination. 

(ii) Ex. P-9, Application for B. A. 
Examination. 

(iii) Ex. P-14. Application for ap- 
pearing in University Examination. 

(iv) Ex, P-15, Application for the 
first B. G.L, Examination, 

(v) Ex, P-17, Application for ad- 
mission to B.G.L, Examination. 

(vi) Ex. P-18, Application for second 
B. G. L, Examination April 1972. 

(vii) Ex, P-19. Application for 
ante B.G. L. Examination October 

(viii) Ex, P-21, Application for ad- 
mission into Law College. 

(ix) Ex, 22. Application for B. L. 
Degree Examination, 

(x) Ex, P-23 (a), (b) & (ec) — Ap- 
plications dated 23-7-1973 for enrol- 
ment as Advocate submitted to the 
Bar Council. 

(xi) Ex. P-27, Voters Card contain- 
ing declaration of his age as 28 years 
signed by Shri John, 

(xii) Ex. P-87, a Book written by 
Shri John, containing a passage on 
its page 18 suggesting the inference 
that Shri John was born in 1946, 


14. All these documents aforesaid 
contain admissions made by Shri 
John that he was born in 1946, In 
several of these documents he de- 
clared 14-5-1946 as his date of birth. 


15. It is well settled that a party’s 
admission as defined in Secs, 17 to 
20 fulfilling the requirements of Sec- 
tion 21, Evidence Act, is substantive 
evidence proprio vigore. An admis- 
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sion, if clearly and unequivocally 
made, is the best evidence against 
the party making it and though not 
conclusive, shifts the onus on to the 
maker on the principle that “what a 
party himself admits to be true may 
reasonably be presumed to be so 
and until the presumption was re- 
butted the fact admitted must be 
taken to be established”, 

16. The above principle will apply 
with greater force in the instant case. 
Here, there are a number of clear ad- 
missions in prior declarations precise- 
ly and deliberately made in solemn 
documents by Shri John, These ad- 
missions were made ante litem motam 
during the decade preceding 
election in question, These admis- 
sions were entitled to great weight. 
They had shifted the burden on the 
appellant (Shri John) to show that 
they were incorrect, The appellant 
had miserably failed to show that 
these admissions were incorrect. 

17. Apart from the evidence of 
these prior admissions the election- 


petitioners had brought other docu- 
mentary evidence, also, pointing to 
the conclusion that Shri John was 


born on 14-5-1946 and not on 14-5- 
1943. This.. evidence consisted of— 

1. (a) Exhibit P-1 an entry in the 
records of St. Xavier’s College School, 
wherein the date of Shri John’s birth 
is recorded as 14-5-1946; 

(b) Ex, P-3 which purports to have 
been signed by the guardian of Shri 
John, declaring his age as 14-5-1946; 

(c) Ex. P-2, the E.S. L. C. signed by 
Rama Prabhu, the Secretary to the 
Commission for Government Exami- 
nations, This certificate was issued 
under the authority of law. 

2. Ex, P-4 Secondary School Leav- 
ing Certificate wherein Shri John’s 
date of birth is entered as 14-5-1946. 

3. Ex. P-50 copy of the Fort St. 
George Gazette, dated 19-2-1964 
showing Shri John’s date of birth as 
14-5-1946. ; 

4, (a) Ex. P-5 the transfer certifi- 
cate issued by the St. Xavier’s High 
School. ; 

(b) Ex. P-10 transfer certificate 
issued by the Principal of the Col- 
lege. 

(c) Ex. P-13 entry in the admission 
register of the College for joining 
the first year B.G. L. 


the . 
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(d) Ex, P-16 entry in the admission 
register of the College, for admission 
to second year B. G. L. ‘Class. 

(e) Ex, P-10 entry in admission re- 
gister of the College. 

5. Bar Council Records relating to 
Ex. P-23. 


6. Marriage Register, Ex, P-29, con- 
taining in the column, captioned 
“Age” as against the name of Shri 
John, the entry “26 years” and the 
date of his baptism as 19-10-1946. 

7. Ex, P. 30,. Periodical report from 
the Churches regarding marriages. 
solemnised therein, required under 
the Indian Christian Marriage Act 
1872 showing that Shri John’s mar- 
riage was solemnised in St. Francis 
Xaviers Church, Madras, on 6-4- 
1972 by Fr. G. K. Swami, and that 
on the date of this marriage he was 
26 years of age. 


8. Exhibits P-11, 
and P-12 (a) records of T. E. L. C. 
Kabis High School showing Shri 
John’s date of birth as 14-6-1946. 


9. Ex, P-28 — Book — Varalatril 
Kalaignar written by Shri John con- 
taining biographical sketch. Therein, 
his date of birth is mentioned as 
14-10-1946, ; 


18.. The petitioner had also exa- 
mined witnesses who testified with 
regard to these documents and the 
facts appearing therein. The learned 
trial Judge’ has carefully discussed 
and evaluated this documentary and 
oral evidence, No material error or 
illegality on the part of the learned 
Judge in appreciating this evidence 
has been pointed out. 


19. The learned Judge found that 


P-11 (a), P-12 


‘the entries, Ex. P. 28, in the Mar- 


riage Register are of great eviden- 
tiary value. Mr. Chaudhury assails 
this finding. According to him, no 
legal provision or rule of practice 
requires that the date of Baptism 
should be entered in such Register. 
Secondly, it is urged that the date 
of baptism given therein is 19-10-46, 
which stands falsified by the - evi- 
dence of Rev, Fr, Rosario, the Parish 
Priest who had baptised Shri John 
about 7 days after his birth in 1943. 
It is further argued that the best 
evidence as to Shri, John’s date of 
birth could be that of the entry in 


a 
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the Public Birth Register maintained 
under authority of law and that the 
election-petitioner on whom the onus 
lay, did not produce that evidence. 

20. We find no substance in these 
contentions, In the witness-box both 
Shri John (RW. 1) and his elder bro- 
ther (RW 3) admitted their respective 
signatures on this entry (Ex, P~29) in 
the Marriage Register. They however, 
contended that the information about 
the date of baptism was not supplied 
by them to the Priest who solem- 
nised the marriage and made this en- 
try. The elder brother (RW 3) how- 
ever, admitted that they had signed 
the Register, notwithstanding the 
fact that the age of Shri John was 
mentioned therein as 26 years. Both 
the brothers however, admitted 
that Shri John’s marriage was solem- 
nised in St. Francis Xavier Church 
on 6-4-1972. In view of the admis- 
sions of RWs 1 and 3 the High Court 
was right in holding that Ex, P., 29 
stood proved, and the entries therein 
were entitled to great weight. 

21. As regards the Birth Register 
of 1946, the election-petitioner made 
repeated attempts to get the ~ same 
summoned and produced in Court. 
The process issued by the Court was 
returned with the report that the Re- 
gister of 1946 was untraceable, There- 
after, a direction was issued by the 
Court to trace and produce it. A 
search for this record was made but 
the record remained untraceable, The 
Election-Petitioner contended before 
the High Court that Shri John had 
by the exercise of his influence, pre- 
vented the production of this record. 
The High Court found this charge to 
be incorrect. Nevertheless, it held 
that the Public Birth Register of 1946 
had been lost long ago. This being 
the case, the non-production of the 
Birth Register of 1946, must be held 
to be a neutral circumstance, 

22. The discrepancy pointed out 
by Shri Choudhury as to the date of 
the baptism of Shri John, takes us 
to the evidence produced by him. 
Shri John brought on the record 
three documents, R1, R2 and R4, R-1 
is an extract from the Baptism Re- 


gister kept by the Ovari Tuticorin 
Diocese. ; 
23. The document R-1 according 


to the High Court was inducted in a 


questionable manner, without even 
an application for it. This was issued 
by the. Parish Priest, Peter Royan 
(RW 5), and purports to be a copy of 
an entry in: the Baptism Register, 
which according to the admission 
wrung out from RW 5, had itself been 
re-written and copied from the origi- 
nal. The Parish Priest conceded 
that he had burnt the original be- 
cause it was in a very bad condition. 
The High Court found—and we think 
rightly — that this explanation for 
non-production of the original was 
thoroughly unsatisfactory, and unbe- 
coming of any Christian, more so, 
one connected with Church affairs, 
that by this ‘unholy act’ of burning 
the register which was a violation of 
Canon 777, Paragraph 676, the wit- 
ness (RW 5) had done “great dis- 
service to Christianity and greater 
disservice to the cause of truth”. 


24. Since R-i was only a copy of 
a copy (R 4), the preparation of 


which was itself suspect and the ex- 


planation about the non-production of 
the original was palpably unbeliev- 
able, these documents were rightly 
ruled out of evidence. 


25. R. W. 2, Rev. Fr. Rosario stat- 
ed that he positively remembered 
that in the year 1943 when he was 
the Parish Priest, he had baptised 
Shri John. The witness was an old 
man, He had no Baptism Register or 
any other contemporaneous record to 
refresh his memory with regard to 
an event which took place more than 
a quarter of a century back, He was 
deposing to a fact in issue merely 
from memory, Human memory be- 
ing fallible, it was hazardous to ac- 
cept his ipse dixit, The oral evi- 
dence of the witness could not be 
preferred to the entry in the Mar- 
riage Register, Ex. P, 29, showing 
that Shri John on the date of his 
marriage which took place in 1972, 
was 26 year old and had been baptis- 
ed in 1946. It is true that there is a 
slight discrepancy between the date 
of his baptism as entered in the Mar- 
riage Register and the date of his 
birth as admitted by him in the 
various applications he submitted for 
admission to various classes in Col- 
lege or for enrollment as an Advo- 
cate, But there is no discrepancy 
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with regard to the year of birth as 
well as baptism being 1946. In Ex. 
P. 29, the date of his baptism is en- 
tered as 19-10-46. The bio data av- 
pearing in the book Ex. P. 28, which, 
according to the publisher, RW-4, 
was entered by him on the basis of 
information derived from Shri John, 
gives his date of birth as 14-10-1946, 
while all the numerous public 
records, the declarations constituting 


the prior admissions of Shri John, 
produced in evidence by the Elec- 
tion-Petitioner, consistently show 
Shri John’s date of brith as 14-5- 


1946. 


26. We have been taken through 
the oral evidence rendered by Shri 
Jchn (RW 1) and his elder brother 
(RW 3). Their interested testimony 
makes interesting reading. 

27. Shri John was asked in cross- 
examination to state how he came 
to contest the Rajya Sabha elec- 
tions? He replied that as usual, in 
his village Ovari, he was having a 
discussion with the members of his 
community -to settle a dispute be- 
tween owners of catamaran and 
mechanised boats. A suggestion was 


made to him that he should contest 
an election to Parliament as a re- 
presentative of the fishermen eom- 


munity, Shri John told them that 
eleki an election to the Council of 
States is fast approaching and the 
only thing is I cannot enter the Rajya 
Sabha, because I have not completed 
the age of 30 years”. 


28. Shri John was further gues- 
tioned by the Counsel: “Then, what 
happened?” 

He replied: 

“My eldest brother was one among 
those who were assembled there. He 
told me along with another elderly 


gentleman, whese name I am not 
able to recollect now: 
“What nonsense are you talking? 


Yeu have completed 30 years posi- 
tively”, Moreover, they told me in 
addition: ‘We have to refer to the 
Registers kept in the Church”, 


29. With this idea put into his 
head, the witness next morning along 
with his brother visited the village 
Church and met Rev. Fr, Peter 
(R. W. 5) and asked for the Baptism 
Register relating te the witness, Rev. 


then Nm lann errr 
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Fr, Peter took out the Register, Ex. 
R-4, and turned the leaves, and to 
the surprise of the witness, he saw 
his date of birth noted therein as 
14-5-1943, Thereafter, Shri John 
approached the Chief Electoral Offi- 
cer, Madras and made an applica- 
tion (Ex. P. 23) on 26-2-1974 for cor- 
rection and change of the date of his 
birth, as noted in the Electoral Roll, 
from ‘'14-5-1946’ to '14-5-1943’. His 
application was allowed and the en- 
try in the Electoral Roll as to age 
was amended accordingly on the 6th 
or 7th March 1974, On further cross- 
examination, Shri John frankly con- 
ceded that before seeing the Baptism 
Register in the second week of Febru- 
ary 1974, he had all along been under 
the genuine impression that he was 
born on 14-5-1946. It was only on 
seeing the Register that he came to 
believe that he was born in 1943. 


30. It is to be remembered that 
this Baptism Register (R. 4) is the 
same, which was found by the High 
Court to be a suspicious record, pre- 
pared in suspicious circumstances, 
wholly unworthy of reliance. 

31. RW 3, the elder brother of 
Shri John also stated that when 
elders of the village asked him to 
contest the election, he replied that 
he had not attained the proper age, 
ie. “31 years” which was necessary 
to contest the election. Immediately, 
the witness intervened: What non- 
sense you are talking? You have at- 
tained the proper age...... you must 
go and refer in the Church”, About 
their going to Priest Rev, Fr. Peter 
Royan at the village Church and 
scrutinising the Baptism Register his 
version is more or less the same as 
of RW-1. This witness, as already 
noticed, admitted that at the time of 
his brother, Shri John’s marriage. he 
had also signed the entry, Ex. P-29, 
in the Marriage Register on 6-4- 
1972. He further conceded that in 
this entry Ex. P-29, the ape of the 
bridegroom, Shri John was mention- 
ed as 26 years, He further conceded 
that in Ex, P. 29, the date of Shri 
John’s baptism is noted as 19-10- 
1946. But the witness, wanted the 
Court to have it believed that he had 
signed this entry without looking 
into it. This version was too incre- 
dible to be swallowed without de- 
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mur, The conclusion was inescapable 
‘that on 6-4-1972, Shri J, D. Mohan, 
RW-3, the eldest brother of Shri 
John, whose parents were dead, knew 
that the particulars of this entry 
showing his age to be 26 years on 
6-4-1972, and the date of his baptism 
in 1946, were true, That is why he 
and his brother John, without rais- 
ing any objection, affixed their signa- 
tures thereto in token of its correct- 
ness, 


32. We need not dilate on the 
question of Shri John’s age further. 
All aspects of this issue have been 
discussed threadbare by the High 
Court. Suffice it to sav, that from 
the evidence on record it stood clear- 
lv esteblished that on the date of the 
scrutiny of the nominations, Shri 
John was less than 30 years of age 
and in view of Art, 84 (b) of the 
Constitution he was not competent 
to contest the election for the Raiya 
Sabha. His nomination was there- 
fore improperly accepted by the Re- 
turning Officer, and this improper 
acceptance has, in so far as it con- 
cerned the returned candidate. Shri 
John, materially affected the result 
of the election. 

33. Shri John’s section was thus 
rightly set aside by the High Court. 

34. Now we come to the second 
question, whether Shri V, Subraman- 
yan, appellant in C. A. 1907 of 3974, 
is entitled to be declared elected in 
lieu of Shri John whose election has 
been set aside? 

35. Shri Ramaswami, learned 
Counsel for this appellant, has 
advanced alternative arguments, It 
is submitted that since Shri 
Mohana Rangam did not secure 
any vote at all, he had ceased to be 
a continuing candidate and stood 
automatically excluded, leaving only 
Shri Subramanyam, sole continuing 
candidate in the field. It is emphasis- 
ed that Shri Rangam has not filed 
any recriminatory petition. In this 
situation, it is maintained, Shri Sub- 
ramanyam would be deemed to have 
been elected, although he had secur- 
ed only 300 votes, Reference in this 
connection has been made to Rule 
81 (2) of the Conduct of Election 
Rules 1961. 

26. The alternative argument of 
Shri Ramaswami is that since Shri 
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John was not a qualified candidate, 
the votes cast in his favour have to 
be treated as thrown away. and even 
if both Shri Mohana Rangam and 
Shri Subramanyan are assumed to be 
continuing candidates, the surplus 
votes cast in favour of the five suc- 
cessful candidates had to be trans- 
ferred and redistributed in favour of 
these continuing candidates. It is 
urged that for this purpose the 
Court should send for and seru- 
tinise the ballot papers for fur- 
ther counting, Shri  Ramaswami 
further pointed out that the observa- 
tions of this Court in Viswanatha 
Reddy v, Bonappa Rudrappa Nad- 
ganda, AIR 1969 SC 604 to the ef- 
fect that the votes cast in favour of 
the disqualified candidate are to be 
treated as thrown away, are equally 
applicable to the elections for filling 
vacant seats in the Council of States, 
notwithstanding the fact that these 
elections are held according to the 
system of proportional representation 
with a single transferable vote 
whereunder there is no question of 
obtaining majority of valid votes, 
but only the required quota, 


37. In support of his 
Shri Ramaswami has copiously re- 
ferred to the treatise, the Single 
Transferable Vote by K., V. Krishna- 
swamy Aiyar published in 1946, and 
the relevant provisions of. the Con- 
duct of Election Rules, 1961 (for 
short, referred to as the Election 
Rules). 


38. The provisions material for 

our purpose are contained in Part 
VII of the Election Rules. Shri K. V. 
Krishnaswamy Aiyar in his book. 
The Single Transferable Vote (1946 
Edn.) page 23, sums up the general 
principles of this mode of election 
thus: 
“The Singie vote is transferable 
from one nominee to another and 
that takes place in two contingencies 
where there would otherwise be a 
wastage of votes, They are: 


(1) When a candidate obtains more 
than what is required for his suc- 
cess and therefore has an unneces- 
sary surplus; 

(2) When a candidate polls so few 
votes that he has absolutely no 
chance and therefore the votes no- 


contentions 
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minating him are liable to be wast- 
ed”. 


39. Relevant Rules in Part VII of 
the Election Rules are modulated on 
the principles enunciated by Shri 
Aiyar in the aforesaid book, The 
material provisions are contained in 
Rules 2 (1) (c), 67, 70, 71, 73 to 81 
and 85. 


40. Under the scheme and system 
envisaged by these Election Rules, 
each elector has only one vote, irres- 
pective of the number of seats to be 
filled. But that single vote is trans- 
ferable from one candidate to an- 
other, The ballot paper bears the 
names of the candidates, and the 
elector marks on it his preferences 
for the candidates by denoting it with 
the figures 1, 2, 3,4 and so on 
against the names chosen by him 
and this denotation is understood to 
be alternative in the order indicated 
(vide Aiyar’s The Single Transferable 
Vote), The figure 1 set by the elec- 
tor opposite the name of a candidate 
means “first preference”; the figure 
2 set opposite the name of a candi- 
date, the “second preference”, and sa 
on (Rule 71 (ii)). The minimum num- 
ber of valid votes requisite to secure 
the return of a candidate at the 
election is called the quota. At an 
election where only one seat is to be 
filled, every ballot paper is deemed 
to be of the value of 1 at each count, 
and the quota is determined by add- 
ing the values credited to all the 
candidates, and dividing the total by 
2, and adding 1 to the quotient, 
ignoring the remainder, if any, and 
the resulting number is the quota, 
vide, Rule 75 (1), At an election 
where more than one seat is to be 
filled, every ballot paper is deemed 
of the value of 100, and the quota is 
determined by adding the values 
credited to all the candidates, and 
dividing the total by a number 
which exceeds by 1 the number of 
vaeancies to be filled, and adding 1 
to the quotient ignoring the remain- 
der, if any, and the resulting num- 
ber is the quota (Rule 76), 


41. The computation in the preli- 
minary process is as under: 
42. The returning officer first 


deals with the covers containing the 
postal ballot papers, and then opens 
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the ballot boxes, counts the ballot 
papers and sorts out and rejects the: 
ballot papers found invalid. A ballot 
paper is deemed invalid on which— 


(a) the figure 1 is not marked: or 

(b) the figure 1 is set opposite the 
name of more than one candidate or 
is so placed as to render it doubt- 
ful to which candidate it is intended 
to apply; or 

(c) the figure 1 and some other 
figures are set opposite the name of 
the same candidate: or 

(a) there is any mark or writing by 
which the elector can be identified 
(Rule 73). 


43. After rejecting the invalid pa- 
pers, the returning officer (a) arran- 
ges the remaining ballot papers in 
parcels according to the first prefer- 
ence recorded for each candidate; (b) 
counts and records the number of 
papers in each parcel and the total 
number; and (c) credits to each can- 
didate the value of the papers in his 
parcel, He then determines the 
quota in accordance with Rule 75 (1), 
or Rule 76, if the election is to fill 
one seat or more than one seat, as 
the case may be. If (at any election 
held for filling more than one seat), 
at the end of any count or at the end 
of the transfer of any parcel or sub- 
parcel of an excluded candidate the 
value of ballot papers credited to a 
candidate is equal to, or greater than 
the quota, that candidate shall be 
declared elected (Rule 78). If at the 
end of any count the value of the 
ballot papers credited to a candidate 
is greater than the quota, the sur- 
plus is transferred in accordance with 
the provisions of Rule 79, to the con- 
tinuing candidates indicated in the 
ballot papers of that candidate as be- 
ing next in order of the electors 
preference (Sub-rule (1) of R. 79). 
“Surplus” means the number by 
which the value of the vote, original 
and transferred, of any candidate ex- 
ceed the quota (Sub-rule (6) of Rule 
71). “Continuing candidate” means 
any candidate not elected and not ex- 
cluded from the poll at any given 
time (Sub-rule (1) of Rule 71). If 
more than one candidate have a sur- 
plus, the largest surplus is dealt 
with first and the others in order of 
magnitude, but every surplus arising 
on the first count is dealt with be- 
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fore those arising on the second 
count and so on, Where there are 
more surpluses than one to distribute 
and two or more surpluses are equal, 
regard shall be had to the original 
votes of each candidate and the can- 
didate for whom most original votes 
are recorded shall have his surplus 
first distributed, and if the values 
of their original votes are equal, the 
returning officer decides by lot 
which candidate shall have his sur- 
plus first distributed, (Sub-rules (2) 
and (3) of Rule 78). “Original Vote”, 
in relation to any candidate, means a 
vote derived from a ballot paper on 
which a first preference is recorded, 
for such candidate. 


44. If the surplus of any candidate 
to be transferred arises from original 
votes only, the returning officer shall 
examine all the papers in the parcel 


belonging to that candidate, divide 
the unexhausted papers into sub- 
parcels according to the next pre- 


ferences recorded thereon and make 
a separate sub-parcel of the exhaust- 
ed papers (Clause (a) of sub-rule (4) 
of Rule 78), “Exhausted paper” 
means a ballot paper on which no 
further preference is recorded for a 
continuing candidate, provided that a 
paper shall be deemed to have þe- 
come exhausted whenever — (a) the 
names of two or more candidates, 
whether continuing or not, are mark- 
ed with the same figure and are next 
in order of preference; or (b) the 
name of the candidate next in order of 
preference, whether continuing or 
not, is marked by a figure not fall- 
ing consecutively after some other 
figure on the ballot paper or 
by two or more figures (Sub-Rule 
(3) of Rule 71). The Returning Offi- 
cer has to ascertain the value of the 
papers in each sub-parcel and of all 
the unexhausted papers. If the value 
of the unexhausted papers is equal or 
less than the surplus, he shall trans- 
fer all the unexhausted papers at the 
value at which they were received 
by the candidate whose surplus is be- 
ing transferred, If the value of the 
unexhausted papers is greater than 
the surplus, he shall transfer the 
sub-parcels of unexhausted papers 
and the value at which each paper 
shall be transferred shall be ascer- 
tained by dividing the surplus by the 
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total number of unexhausted papers 
(Sub-Rule (4) of Rule 78). Sub-Rule 
(5) indicates the procedure where 
the surplus of any candidate to be 
transferred arises from transferred as 
well as original votes. All papers in 
the parcel or sub-parcel of an elect- 
ed candidate not transferred under 
this rule have to be set apart as final- 
ly dealt with (Sub-Rule (7) of R. 78). 

45. Rule 80 speaks of exclusion of 
candidates lowest on the poll, It 
reads: 

“80. Exclusion of candidates lowest 
on the poll.—- (1) If after all sur- 
pluses have been transferred as here- 
inbefore provided, the number of 
candidates elected is less than the re- 
quired number, the returning officer 
shall exclude from the poll the can- 
didate lowest on the poll and shall 
distribute his unexhausted papers 
among the continuing candidates ac- 
cording to the next preferences re- 
corded thereon; and any exhausted 
papers shall be set apart as finally 
dealt with. 

(2) The papers containing original 
votes of an excluded candidate shall 
first be transferred, the transfer va- 
lue of each paper being one hundred. 


(3) The papers containing transfer- 


red votes of an excluded candi- 
date shall then be transferred 
in the order of the transfers in 


which, and at the value at which, 
he obtained them. 


(4) Each of such transfers shall be 
deemed to be a separate transfer but 
not a separate count. 

(5) If, as a result of the transfer of 
papers, the value of votes obtained 
by a candidate is equal to or greater 
than the quota, the count then pro- 
ceeding shall be completed but no 
further papers shall be transferred 
to him. 

(6) The process directed by this 
rule shall be repeated on the succes- 
sive exclusion one after another of 
the candidates lowest on the poll un- 
til such vacancy is filed either by 
the election of a candidate with the 
quota or as hereinafter provided, 

(7) If at any time it becomes neces- 
sary to exclude a candidate and two 
or more candidates have the same 
vzlue of votes and are the lowest on 
the poll, regard shall be had to the 
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original votes of each candidate and 
the candidate for whom fewest origi- 
nal votes are recorded shall be ex- 
cluded; and if the values of their 
original votes are equal the candidate 
with the smallest value at the ear- 
liest count at which these candidates 
had unequal values shall be exclud- 
ed. 


(8) If two or more candidates are 
lowest on the poll and each has the 
same value of votes at all counts the 
returning officer shall decide by lot 
which candidate shall be excluded”. 


46. Rule 81 deals with the filling 
of the last vacancies, It may also be 
extracted in full because a good deal 
of argument is founded on it. It pro- 
vides: 

“81, Filling the last vacancies.— (1) 
When at the end of any count the 
number of continuing candidates is 
reduced to the number of vacancies 
remaining unfilled, the continuing 
candidates shall be declared elected. 


(2) When at the end of any count 
only one vacancy remains unfill- 
ed and the value of the papers of 
some one candidate exceeds the total 
value of the papers of all the other 
continuing candidates together with 
any surplus not transferred, that 
candidate shall be declared elected. 


(3) When at the end of any count 
only one vacancy remains unfilled 
and there are only two continuing 
candidates and each of them has the 
same value of votes and no surplus 
remains capable of transfer, the re- 
turning officer shall decide by lot 
which of them shall be excluded; 
and after excluding him in the man- 
ner aforesaid, declare the other can- 
didate to be elected”, 

47. The stage is now set for deal- 
ing with the contentions canvassed 
before us. The first question that 
falls to be considered is: Whether 
Shri Mohana Rangam, on account of 
his failure to secure any vote in the 
first count is to be treated as exclud- 
ed from the poll? In other words, 
had he ceased to be a ‘continuing 
candidate within the contemplation 
of the Election Rules? 

48. We have already referred to 
the definition of ‘Continuing Candi- 
date’ in Rule 71 (1). The definition 
has two elements which must be 
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satisfied before a candidate can be 
said to be a continuing candidate, He 
should be a “candidate not elected” 
and further, he must not have been 
excluded from the poll at any given 
time. Shri Mohana Rangam fulfills 
both these conditions, 


49. Shri Ramaswami however, con- 
tended that this definition is to be 
interpreted and applied in the light 
of what has been said in Rules 74 
and 81. The argument is that an es- 
sential pre-requisite to the continu- 
ance of a candidate is the allotment 
of a “basket” or “parcel” under Rule 
74, and only such candidate is entitl- 
ed to the allotment of a ‘basket’ who 
at the end of the count, gets some 
vote to his credit and opens his ac- 
count, Since Shri Rangam — pro- 
ceeds the argument — did not get 
any vote whatever, he stood automa- 
cally excluded and no question of 
allotting any “parcel” to him arose. 
o The contention must be repell- 
ed. 

51. There is nothing in Rule 74 or 
any other Rule which, at an election 
to fill more than one seat, requires 
or empowers the returning officer to 
exclude a candidate from the poll 
merely on the ground that in the 
counting of the first preferences, he 
has not secured any valid vote, Sub- 
rule (3) of R. 75, to which reference 
was made at one stage, has no ap- 
plication to the instant case. That 
sub-rule — which requires the re- 
turning officer to exclude from the 
poll a candidate whose score is the 
lowest — governs the counting of 
votes where only one seat is to be 
filled and at the end of any count, 
no candidate can be declared elected. 
Such is not the case before us, Rule 
80 also can have no application be- 
cause it comes into operation’ at a 
stage “after all surpluses have been 
transferred”. That stage never ar- 
rived in the instant case because in 
the first counting itself, all the six 
seats were filled up, six candidates 
(Gimeluding Shri John) having secur- 
ed the requisite quota of first pre- 
ference votes, Nor did the stage for 
applying Rule 81 arise, because at 
the end of the first count, no vacancy 
remained unfilled. 

52. We therefore,-repel the con- 
tention of the learned counsel and 
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hold that Shri Mohana Rangam did 
not get automatically excluded. Both 
he and Shri Subramanyan were ‘con- 
itinuing candidates’, Shri Subraman- 
yan could not be declared elected as 
ihe had not obtained the required 
quota of 3,201 votes. 

53. This takes us to the next ques- 
tion, Should all the votes that had 
polled in favour of the candidate 
(Shri John) who has been found by 
the Court to be statutorily disquali- 
fied for election, be regarded as 
thrown away, and in consequence, 
the appellant, Shri Subramanyan, 
who secured 300 votes as against 
none obtained by Shri Mohana Ran- 
gam, be declared elected? 


54. Again, the answer to this 
question, in our opinion, must be in 
the negative. It is mobody’s case that 
the electors who voted for Shri John 
had at the time of election, know- 
ledge or notice of the statutory dis- 
qualification of this candidate. On the 
contrary, they must have been under 
the impression that Shri John was a 
candidate whose nomination had been 
validly accepted by the returning of- 
ficer, Had the electors notice of 
Shri John’s disqualification, how many 
of them would have voted for him 
and how many for the other con- 
tinuing candidates, inelnding Sarv- 
shri Subramanyan and Mohana Ran- 
gam, and in what preferential order, 
remains a question in the realm of 
speculation and unpredictability, 





55. In the view we take, we are 
fortified by the observations in this 
Courts decision in R. M, Seshadri v. 
G. V, Pai, AIR 1969 SC 692 at page 
701. In that .case, the election of R. 
M. Seshadri to the Madras Legisla- 
tive Council was set aside on the 
ground that he was guilty of the 
corrupt practice of hiring or procur- 
ing motor vehicles to carry voters. 
The total votes polled were 12,153. 
Since the voting was by a single 
transferable vote, three out of the 
five candidates were eliminated at 
different counts with the result that 
their votes were transferred to the 
second candidate named in the ballot. 
At the final count Seshadri received 
5643 votes and his nearest rival, G. 
V. Pai received 5388 votes. The num- 
ber of the voters who were carried in 
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the hired or procured vehicles could 
not be ascertained. 


56. Before this Court, it was con- 
tended that the election of Seshadri 
having been set aside, G, V, Pai, 
who had polled the next highest 
number of votes should be declared 
elected, Hidayatullah C. J. speaking 
for the Court, rejected this conten- 
tion with these observations: 


“This (question) will depend on our 
reaching the conclusion that but for 
the fact that voters were brought 
through this corrupt practice to the 
polling booths, the result of the elec- 
tion had been materially affected. In 
a single transferable vote, it is very 
difficult to say how the voting 
would have gone, because if all the 
votes which Seshadri had got, had 
gone to one of the other candidates 
who got eliminated at the earlier 
counts, those candidates would have 
won, We cannot order a recount 
because those voters were not free 
from complicity, It would be specu- 
lating to decide how many of the 
voters were brought to the polling 
booths in car. We think that we are 
not in a position to declare Vasanta 
Pai as elected, because that would be 
merely a guess or surmise as to the 
nature of the voting which would 
have taken place if this corrupt prac- 
tice had not been perpetrated”. 


57. The position in the instant 
case is no better, It is extremely dif- 
ficult, if not impossible, to predicate 
what the voting pattern would have 
been if the electors knew at the 
time of election, that Shri John was 
not qualified to contest the election. 
In any case, Shri Subramanyan was 
neither the sole continuing candi- 
date, nor had he secured the requi- 
site quota of votes, He cannot there- 
fore, be declared elected, 


58. The dictum of this 
Viswanatha v. Konappa, (AIR 1969 
SC 604) (supra) does not advance 
the case of the appellant, Shri Sub- 
ramanyan, In that case, the election 
in question was not held according 
to the system of a single transferable 
vote. There were only two candi- 
dates, in the field for a single seat, 
and one of them was under a statu- 
tory disqualification, Shah J, (as he 
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then was) speaking for the Court, 
held that the votes cast in favour of 
the disqualified candidate may be re- 
garded as thrown away, even if the 
voters who had voted for him were 
unaware of the disqualification, and 
the candidate securing the next 
highest number of votes was declar- 
ed elected. The learned Judge was 
however careful enough to add: 


“This is not to say that where 
there are more than two candidates 
in the field for a single seat, and one 
alone is disqualified, on proof of dis- 
qualification all the votes cast in his 
favour will be discarded and the 
eandidate securing the next highest 
number of votes will be declared 
elected, In such a case, question of 
notice to the voters may assume 
significance, for the voters may not, 
if aware of the disqualification, have 
voted for the disqualified candidate”. 


59. The ratio decidendi of Viswa- 


natha v. Konappa, (AIR 1969 SC 
604) is applicable only where (a) 
there are two contesting candidates 


and one of them is disqualified, (b) 
and the election is on the basis of 
single non-transferable vote. Both 
these conditions do not exist in the 
present case. As already discussed, 
Shri Subramanyan appellant was not 
the sole surviving continuing candi- 
date left in the field, after exclusion 
of the disqualified candidate, Shri 
John, The election in question was 
not held by mode of single transfer- 
able vote, according to which a 
simple majority of votes secured en- 
sures the success of a candidate, but 
by proportional representation with 
single transferable vote, under which 
system the success of a candidate 
normally depends on his securing 
the requisite quota, 


60. However, the principle under- 
lying the obiter in Viswanatha v. 
Konappa, (AIR 1969 SC 604) which 
we have extracted, is applicable to 
the instant case because here, after 
the exclusion of the disqualified can- 


didate, two continuing candidates 
were left in the field, 

61. For all the reasons aforesaid, 
the appeals fail and are dismissed. 


In the peculiar circumstances of the 


Pushpabai v. Ranjit G. & P. Co. 


S.C. 1735 


case the parties are left to their own 
costs. 
Appeal dismissed. 
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Pushpabai Parshottam Udeshi and 
others, Appellants v, M/s. Raniit 
Ginning & Pressing Co. Pvt, Ltd. 


and another, Respondents. 


Civil Appeal No. 2071 of 1968, D/- 
25-3-1977. 

(A) Motor Vehicles Act (1939), Sec- 
tion 110A (1) (b) — Death caused due 
to rash and negligent driving — Com- 
pensation — Rash and negligent driv- 
ing — Proof — Burden — Applica- 
tion of principle “res ipsa loquitur” 
— Requirements, 

Normally it is for the plaintiff to 
prove negligence but as in some 
cases considerable hardship is caus- 
ed to the plaintiff as the true cause 
of the accident is not known to him 
but is solely within the knowledge of 
the defendant who caused it, the 
plaintiff can prove the accident but 
cannot prove how it happened to 
establish negligence on the part of 
the defendant, This hardship is 
sought to be avoided by applying the 
principle of res ipsa loquitur, The 
general purport of the words res 
ipsa loquitur is that the accident 
“speaks for itself” or tells its own 
story. There are cases in which the 
accident speaks for itself so that it 
is sufficient for the plaintiff to prove 
the accident and nothing more. It 
will then be for the defendant to 
establish that the accident happen- 
ed due to some other cause than his 
own negligence, (Para 6) 

Where the maxim is applied the 
burden is on the defendant to show 
either that in fact he was not negli- 
gent or that the accident might more 
probably have happened in a man- 
ner which did not connote negligence 
on his part. For the application of 
the principle it must be shown that 


*(Mise, F. A, No, 104 of 1966, D/- 
20-4-1967, (Madh Pra)), 
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the car was under the management 
of the defendant and that the acci- 
dent is such as in ordinary course of 
things does not happen if those wha 
had the management used proper 
care, (Para 6) 

From the description of the acci- 
dent given by plaintiff which stood 
unchallenged the car had proceeded 
to the right extremity of the road 
which was the wrong side and dash- 
ed against a tree uprooting it about 
9 inches from the ground. The car 
was broken on the front side and 
the vehicle struck the tree so heavi- 
ly that the engine of the car was 
displaced from its original position 
one foot on the back and the steer- 
ing wheel and the engine of the car 
had receded back on the driver’s 
side. 


Held that on the facts made out 
the Tribunal was justified in apply- 
ing the doctrine and that it was for 
the opponents to prove that the in- 
cident did not take place due to 
their negligence. (Para 6) 


Held further that the submission 
that the road was a very narrow 
road of the width of about 15 feet 
on either side of which were fields 
and that it was quite probable that 
cattle might have strayed into the 
road suddenly causing the accident 
was not acceptable plea for in a 
country road with a width of about 
15 feet with fields on either side 
ordinary care required that the car 
should be driven at a speed in which 
it could be controlled if some stray 
cattle happened to come into the 
road, The car could not have gone 
to the right extremity and dashed 
with such violence on the tree if the 
driver had exercised reasonable care 
and caution. (Para 6) 


(B) Motor Vehicles Act (1939), Sec- 
tion 110B — Death caused due to 
negligence of servant in course of 
employment — Liability of master 
— Doctrine of scope of employment 
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— Scope, (Tort — Vicarious liabi- 
lity). 
For the master’s liability to arise 


the test is whether the act was done 
on the owner’s business or that it 
was proved to have been impliedly 
authorised by the owner. The law is 
settled that master is vicariously li- 
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able for the acts of his servants act- 
ing in the course of his employment. 
Unless the act is done in the course 
of employment, the servant’s act 
does not make the employer liable. 
(Para 9) 

The recent trend in law is to make 
the master liable for acts which do 
not strictly fall within the term “in 
the course of the employment” as 
ordinarily understood, The owner is 
not only liable for the negligence of 
the driver if that driver is his ser- 
vant acting in the course of his em- 
ployment but also when the driver 
is, with the owner’s consent, driving 
the car on the owner’s business or 
for the owner’s purposes, (Para 14) 


Held that in the absence of any 
evidence to the contrary it was rea- 
sonable to conclude that the right to 
give leave to the deceased to ride in 
the car was within the ostensible 
authority of the Manager of the 
company who was driving the car 
and that the Manager was acting in 
the course of his employment in giv- 
ing leave to the deceased, and as 
such the Company was liable. AIR 
1966 SC 1697, Followed, Case law 
discussed. (Paras 8, 15) 


(C) Motor Vehicles Act (1939), Sec- 
tion 95 (1) (b) (i) — Requirements of 
policies — It is not required that a 
policy of insurance should cover risk 
to the passengers who are not carried 
for hire or reward, (Para 20) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1697: (1966) 3 SCR 527 

4, 9, 15 
1965 AC 656 14 
1956 AC 627: (1956) 1 All ER 403 14 
(1953) 2 All ER 753:(1953) 1 WLR 


1120 9, 14 
(1951) 1 All ER 363:(1951) 2 KB 
266 4, 11 


(1951) 1 TLR 789 

(1951) 2 TLR 674:1951 WN 335 14 

(1950) 66 TLR (Pt 2) 717: (1951) 1 
KB 342 14 

(1945) 62 TLR 155:(1946) 1 All ER 
202 13 


(1945) 62 TLR 458 11 
AIR 1943 PC 63:1942 AC 591 4, 10 
(1930) 46 TLR 236:74 SJ 140 5 
(1912) 3 KB 308:82 LJKB 75 12 
(1849) 3 Ex. 268: 154 ER 884 12 


Mr. Rameshwar Nath, Adv. for Ap- 
pellants; Mr.: U, R. Lalit, Sr, Adv., 
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(Mr. A. G., Ratnaparkhi, Adv. with 
him), (for No. 1) and Mr. Naunit 
Lal and Miss Lalita Kohli, Advs., 


(for No. 2), for Respondents. 


KAILASAM, J.:— This is an ap- 
peal by certificate under Art. 133 (1) 
(a) of the Constitution granted by 
the High Court of Madhya Pradesh. 
The appellants filed a claim for com- 
pensation of a sum of rupees one 
lakh under Sec. 110 of the Motor 
Vehicles Act before the Claims Tri- 
bunal, Jabalpur. The first claimant 
is the wife and the claimants 2 to 8 
are the children’ of one Purshottam 
Tulsidas Udeshi who met with his 
death in a motor car accident on 18- 
12-1960 when he was travelling in 
the car which was driven by Madhav- 
jibhai Mathuradas Ved, the Manager 
of the first opponent company, M/s. 
Ranjit Ginning and Pressing Co. 
Private Ltd., in a rash and negligent 
manner near a village called Chin- 
choli-Vad which was 16 miles from 
Saoner. The car which was a Hindus- 
tan Ambassador Saloon was insured 
with second opponent, Union Fire 
Accident and General Insurance Co. 
Ltd, The deceased was aged 58 years 
at the time of his death ‘and accord- 
ing to the petitioners was earning 
annually about Rs. 9,000, They claim- 
ed a compensation of rupees ‘one 
lakh, The opposite parties, the owner 
and the insurance company, opposed 
the claim. While admitting that the 
vehicle was proceeding from Nagpur 
on its way to Pandhurna for the pur- 
pose mentioned by the applicants 
they denied that the vehicle was 
driven in a rash and negligent man- 
ner and pleaded that the vehicle was 
at the time of accident in perfectly 
sound condition. It was submitted 
that .the husband of the applicant 
No. 1 was travelling in the said vehi- 
cle on his own responsibility and 
for his own purpose and absolutely 
gratis and not on behalf of or at the 
instance of the opposite party No. 1, 
or the driver of the vehicle and 
therefore the claimants are not en- 
titled to any compensation, The op- 
posite parties pleaded that the inci- 
dent was as a result of inevitable 
accident and not due to any act of 


rashness or negligence on the part of 
the driver, They opposed the claim 
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of the compensation as highly exag- 
gerated. 

2. The Motor Accidents Claims 
Tribunal, Jabalpur, found that the 
accident of the motor vehicle was as 
a result of negligent driving of the 
vehicle by the Manager, Madhavii- 
bhai Mathuradas Ved, the driver of 
the vehicle. It also found that the 
first respondent, the owner of the 
company, is liable to pay compensa- 
tion to the claimants on account of 
the negligence of their employee 
Madhaviibhai which caused the death 
of Purshottam Tulsidas Udeshi, Re- 
garding the compensation payable the 
Tribunal fixed Rs. 31,209.15 as gene- 
ral damages in addition to Rs, 2,000 
as special damages for funeral and 
post-funeral expenses. The owner, 
first opponent, preferred an appeal to 
the High Court impleading the claim- 
ants and the insurance company as 
respondents against the award passed 
by the Claims Tribunal. The High 
Court did not decide the question as 
to whether the accident was due to 
the rash and negligent driving or the 
quantum of compensation to which 
the claimants were entitled to as it 
allowed the appeal by the owner on 
the ground that the owner cannot be 
held vicariously liable for the act of 
Madhavjibhai in taking Purshottam 
as a passenger as the said act was 
neither in the course of his employ- 
ment nor under any authority what- 
soever and that there was no evi- 
dence that the owners of the vehi- 
cle were aware that Purshottam was 
being taken in the car as a passen- 
ger by their Manager, Madhavjibhai. 
Holding that so far as the owners 
are concerned Purshottam was no 
better than a trespasser the High 
Court held that the owners were not 
vicariously liable. On an ʻapplication 
by the claimants the High Court 
granted a certificate and thus this 
appeal has come before this Court. 


3. The questions that arise for 
consideration are whether on the 
facts of the case the claimants have 


~ established (1) that the accident was 


due to the rash and negligent driving 
of Madhavijibhai Mathuradas Ved, 
the Manager of the company, and (2) 
whether the incident took place dur- 
ing the course of the employment of 
the driver, In the event the claim- 
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ants succeed on these two points the 
amount of compensation to which 
they are entitled would have to be 
determined. 


4, The High Court relying on 
three decisions in Sitaram Motilal v. 
Santanuprasad Jaishanker, (1966) 3 
SCR 527:(AIR 1966 SC 1697), Cana- 
dian Pacific Rly. Co. v, Leonard 
Lockhart, AIR 1943 PC 68 and Con- 
way v, George Wimpey & Co. Ltd. 
(1951) 1 All ER 363 came to the con- 
clusion that the rash and negligent 
driving by the Manager was not in 
the course of his employment, The 
learned counsel for the respondent 
relied on some other decisions which 
will be referred to in due course. 


5. The High Court has not gone 
into the question as to whether the 
car was being driven rashly and 
negligently by the owner’s employee 
as it held that the act was not in the 
course of his employment, We feel 
that the question as to whether the 
car was being driven rashly and 
negligently would have to be decid- 
ed on the facts of the case first for, 
if the claimants fail to establish rash 
and negligent act no other question 
would arise. We would therefore 
proceed to deal with this question 
first. The claimants did not lead 
any direct evidence as to how the 


accident occurred, No eye-witness 
was examined. But P.W., 1, the 
younger brother of the deceased 


Purshottam Udeshi, who went to the 
spot soon after the accident was exa- 
mined, He stated that he went with 
one of his relatives and an employee 
of his brother’s employer and saw 
that the car had dashed against a 
tree while proceeding from Nagpur 
to Pandhurna, The tree was on the 
right hand side of the road, four feet 
away from the right hand ‘side of the 
main metalled road, The vehicle will 
have to proceed on the left hand 
side of the road, The road was 15 
feet wide and was a straight metall- 
ed road, On either side of the road 
there were fields, The fields were 
of lower level. The tree against 
which the car dashed was uprooted 
about 9 to 10 inches from the ground. 
The car dashed so violently that it 
was broken in the front-side. A pho- 
tograph taken at ‘that time was also 
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filed. According to the witness the 
vehicle struck so violently that the 
machine of the car from its original 
position went back about a foot. The 
steering wheel and the engine of the 
car receded back on driver’s side and 
by the said impact the occupants died 
and front seat also moved back, The 
witness was not cross-examined on 
what he saw about the state of the 
car and the tree, It was not suggest- 
ed to him that the car was not dri- 
ven in a rash and negligent manner. 
In fact there is no cross-examination 
on the aspect of rash and negligent 
driving, The Claims Tribunal on 
this evidence found that “it was ad- 
mittedly a mishap on the right side 
of the road wherein the vehicle had 
dashed against a tree beyond the pave- 
ment so violently as not only to 
damage the vehicle badly but also 
entailing death of its three occupants, 
maxim ‘res ipsa loquitur’ applies (See 
Eloor v. Selfridge, (1930) 46 TLR 
236)”, The Tribunal proceeded to 
discuss the evidence of P. W., 1 and 
found on the evidence that it cannot 
heip concluding that the dashing of 
the car against the tree was most 
violent and that it was for the res- 
pondents to establish that it was a 
case of inevitable accident. They 
have led no evidence, It may at once 
be stated that though the opposite par- 
ties had pleaded that this is a case 
of inevitable accident they have not 
led any evidence to establish their 
plea. The burden rests on the op- 
posite party to prove the inevitable 
accident, To succeed in such a de- 
fence the opposite party will have 
to establish that the cause of the ac- 
cident could not have been avoided 
by exercise of ordinary care and cau- 
tion “To establish a defence of in- 
evitable accident the defendant must 
either show what caused the aececi- 
dent and that the result was inevi- 
table, or he must show all possible 
causes, one or more of which pro- 
duced the effect, and with regard to 
each of such possible causes he must 
show that the result could not have 
been -avoided.” (Halsbury’s Laws of 
England, Third Ed., Vol. 28, p. 81). 
No such attempt was made and be- 
fore us the plea of inevitable accident 
was not raised. We have therefore 


to consider whether the claimants 
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have made out a case of rash and 
negligent driving, As found by the 
Tribunal there is no eye-witness and 
therefore the question is whether 
from the facts established the case 
of rash and negligent act could be 


inferred, The Tribunal has applied 
the doctrine of “res ipsa loquitur”. 
tt has to be considered whether 


under the circumstances the Tribunal 
was justified in applying the doct- 
rine, 


6. The normal rule is that it is for 
the plaintiff to prove negligence but 
as in some cases considerable hard- 
ship is caused to the plaintiff as the 
true cause of the accident is not 
known to him but is solely within 
the knowledge of the defendant who 
caused it, the plaintiff can prove the 
accident but cannot prove how it hap- 
pened to establish negligence on the 
part of the defendant. This hardship is 
sought to be avoided by applying the 
principle of res ipsa logquitur. The 
general purport of the words res ipsa 
loquitur is that the accident “speaks 
for itself’ or tells its own story. 
There are cases in which the accident 
sveaks for itself so that it is suffici-~ 
ent for the plaintiff to prove the ac- 
cident and nothing more, It will 
then be for the defendant to esta- 
blish that the accident happened due 
to some other cause than his own 
negligence. Salmond on the Law of 
Torts (15th Ed.) at p. 306 states: “The 
maxim res ipsa loquitur applies 
whenever it is so improbable that 
such an accident would have happen- 
ed without the negligence of the de- 
fendant that a reasonable jury could 
find without further evidence that it 
was so caused”, In Halsbury's Laws 
of England, 3rd Ed., Vol, 28, at page 
77, the position is stated thus: “An 
exception to the general rule that 
the burden of proof of the alleged 
negligence is in the first instance on 
the plaintiff occurs wherever the 
facts already established are such 
that the proper and natural inference 
arising from them is that the injury 
complained of was caused by the de- 
fendant’s negligence, or where the 
event charged as negligence ‘tells its 
own story’ of negligence on the part 
of the defendant, the story so told 
being clear and unambiguous”, Where 
the maxim is applied the burden is 





Pushpabai v. Ranjit G. & P. Co. (Kailasam J.) 


[Prs, 5-6] S.C, 1739 


on the defendant to show either that 
in fact he was not negligent or that 
the accident might more probably 
have happened in a manner which 
did not connote negligence on his 
part. For the application of the prin- 
ciple it must be shown that the car 
was under the management of 
the defendant and that the accident 
is such as in ordinary course of 
things does not happen if those who 
had the management used proper 
care. Applying the principles stated 
above we have to see whether the 
requirements of the principle have 
been satisfied. There can be no dis- 
pute that the car was under the 
management of the company’s mana- 
ger and that from the facts disclosed 
by P. W, 1 if the driver had used 
proper eare in the ordinary course 
of things the car could not have gone 
to the right extreme of the road, 
dashed against a tree and moved it a 
few inches away. The learned coun- 
sel for the respondents submitted 
that the road is a very narrow road 
of the width of about 15 feet on 
either side of which were fields and 


that it is quite probable that cattle 
might have strayed into the road 
suddenly causing the accident, We 


are unable to accept the plea for in 
acountry road with a width of 
about 15 feet with fields on either 
side ordinary care requires that the 
ear should be driven at a speed in 
which it could be controlled if some 
stray cattle happened to come into 
the road, From the description of the 
accident given by P. W. 1 which 
stands unchallenged the car had pro- 
ceeded to the right extremity of the 
road which is the wrong side and 
dashed against a tree uprooting it 
about 9 inches from the ground. The 
car was broken on the front side 
and the vehicle struck the tree so 
heavily that the engine of the car 
was displaced from its original posi- 
tion one foot on the back and the 
steering wheel and the engine of the 
car had receded back on the driver's 
side, The car could not have gone 
to the right extremity and dashed 
with such violence on the tree if 
the driver had exercised reasonable 


care and caution. On the facts made 
out the doctrine is applicable and it 
is for the opponents to prove that 
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the incident did not take place due 
to their négligence, This they have 
not even attempted to do. In the cir- 
cumstances we find that the Tribunal 
was justified in applying the doct- 
rine, It was submitted by the learn- 
ed counsel for the respondents that 
as the High Court did not consider 
the question this point may be re- 
mitted to the High Court. We do not 
think -it necessary to do so for the 
evidence on record is convincing to 
prove the case of rash and negligent 
driving set up by the claimants. 


‘4. The second contention that was: 


raised by the counsel for the appel- 
lants is that the High Court was in 
error in holding that the incident 
did not take place in the course of 
the employment or under the autho- 
rity of the company. The High 
Court found that there is no evidence 
that the owner of the vehicle was 
aware that Purshottam was being 
taken in the car as a passenger by 
Madhavjibhai and in the circumstan- 
ces the owner cannot be held liable 
for the tortious act of the servant. 
The High Court found that the car 
was going from Nagpur to Pandhurna 
on the business of the company and 
it may also be that Madhavjibhai, 
the Manager of the owners car, was 
also going on the business of the 
owner and it may also be that he 
had the implied authority to drive 
the vehicle, Having agreed with the 
contentions of tbe claimants so far 
the High Court came to the conelu- 
sion that there were no pleadings or 
material on record to establish that 
Purshottam was travelling in the 
vehicle either on some business of 
the owner of the vehicle or under 
any ostensible authority from them 
to their manager Madhavijibhai to 
take Purshottam as a passenger m 
the vehicle. Before dealing with the 
right of Purshottam as a passenger, 
we will consider the question whe- 
ther the accident took place during 
the course of ‘the employment of 
Madhaviibhai by the company, It is 
admitted in the written statement by 
the owner that Madhaviibhai was the 


the Manager of opposite party No. 1 
and that the vehicle was proceeding 
from Nagpur on its way to Pan- 
dhurna for purpose of delivering an 
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amount of Rs, 20,000 to the Ginning 
and Pressing factory at Pandhurna. 
The Tribunal found on the pleadings 
that Madhavjibhai was the employee 
of the company and during the 
course of employment by driving the 
motor car he negligently caused the 
death of Purshottam, The High Court 
also confirmed the findings and 
found that Madhavjibhai, the Mana- 
ger of the owner of the car, was 
going on the business of the said 
owner and that it may be that the 
Manager had the implied authority to 
drive the vehicle. On such a finding 
which is not disputed before us, it is 
difficult to resist the conclusion that 
the accident was due to the negli- 
gence of the servant in the course of 
his employment and that the master 
is liable. On the facts found the 
law is very clear but as the ques- 
tion of the company’s lability was 
argued at some length, we will pro- 
ceed to refer to the law on the sub- 
ject. 


8. It is now firmly established 
that the master’s liability is based on 
the ground that the act is done in 
the scope or course of his employ- 
ment or authority. The position was 
stated by Lord Justice Denning in 
Young v, Edward Box and Co, Ltd, 
(1951) 1 TLR 789 at p. 793. The 
plaintiff and fellow workmen were 
given a lift on one of the defendants’ 
lorries with the consent of his fore- 
man and of the driver of the lorry. 
On a Sunday evening the plaintiff, in 
the course of that journey, was 
injured by the negligence of the 
driver of the lorry and the plaintiff 
brought an action against the defen- 
dants claiming damages for his inju- 
ries. The defence was that the 
plaintiff, when on the lorry, was a 
trespasser, The traffic manager of 
the defendants pleaded that he had 
never given instructions to the fore- 
man that he should arrange for lifts 
being given to the plaintiff and his 
fellow-workmen on Sundays and 
that the foreman had no authority to 
consent to the plaintiff's riding on 
the lorry, While two learned Judges 
held that the right to give the plain- 
tiff leave to ride on the lorry was 
within the ostensible authority of 
the foreman, and that the plaintiff 
was enitled to rely on that authority 
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and in that respect was a licensee, 
Lord Denning held that although the 
plaintiff, when on the lorry, was a 
trespasser, so far as the defendants 
were concerned, the driver was act- 
ing in the course of his employment 
in giving the plaintiff a lift and that 
was sufficient to make the defendants 
liable and that he did not base his 
judgment on the consent of the fore- 
man, Lord Justice Denning stated 
the position thus: 

"the first question is to see 
whether the servant was liable. If 
the answer is Yes, the second ques- 
tion is to see whether the employer 
must shoulder the servant’s liability. 
So far as the driver is concerned, his 
liability depends on whether the 
plaintiff was on the lorry with his 
consent or not, x X X xX X, 


The next question is how far the 
employers are liable for their ser- 
vant’s conduct, In order to make the 
employers liable to the passenger it 
is not sufficient that they should be 
liable for their servants negligence 
in driving. They must also be res- 
ponsible for his conduct in giving 
the man a lift. If the servant has 
been forbidden, or is unauthorised, 
to give anyone a lift, then no doubt 
the passenger is a trespasser on the 
lorry so far as the owners are concern- 
ed; but that is not of itself an ans- 
wer to the claim. x x x x In my 
opinion, when the owner of a lorry 
sends his servant on a journey with 
it, thereby putting the servant in a 
position, not only to drive it, but 
also to give people a lift in it, then 
he is answerable for the manner in 
which the servant conducts himself on 
the journey, not only in the driving 
of it, but also in giving lifts in it, 
provided, of course, that in so doing 
the servant is acting in the course of 
his employment”, 


Lord Justice Denning concluded by ob- 
serving that the passenger was there- 
fore a trespasser, so far as the em- 
ployers were concerned; but neverthe- 
less the driver was acting in the course 
of his employment, and that is suffici- 
ent to make the employers liable. It 
will thus be seen that while two of 
the learned Judges held that the right 
to give the plaintiff leave to ride on 
the lorry was within the ostensible 
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authority of the foreman and the 
plaintiff was entitled to rely on that 
auhority as a licensee, Lord Denning 
based it on the ground that even 
though the plaintiff was a trespasser 
so far as the defendants were con- 
cerned, as the driver was acting in 
the course of his employment in giv- 
ing the plaintiff a lift, it was suffi- 
cient to make the defendants liable. 
Applying the test laid down there 
can be no difficulty in concluding 
that the right to give leave to Pur- 
shottam to ride in the car was with- 
in the ostensible authority of the 
was 
driving the car and that the Mana- 
ger was acting in the course of his 
employment in giving leave to Pur- 
shottam, Under both the tests the 
respondents would be liable, 


9. We will now refer to the three 
cases relied’ on by the High Court 
for coming to the conclusion that the 
accident did not take place during 
the course of employment. The first 
ease referred to is Sitaram Motilal 
v. Santanuprasad Jaishanker, (1966) 
3 SCR 527:(AIR 1966 SC 1697). The 
owner of a vehicle entrusted it to A 
for plying it as a taxi, B who used 
to clean the taxi was either employ- 
ed by the owner or on his behalf by 
A. A trained B to assist him in driv- 
ing the taxi and took B for ob- 
taining a licence for driving. While 
taking the test B caused bodily in- 
jury to the respondent, A was not 
present in the vehicle at the time of 
the accident. On the question whe- 
ther the owner was liable the majo- 
rity held the view that the owner 
was not liable. On the facts the 
court found that the person who had 
borrowed the taxi for taking out a 
licence and the driver who lent the 
same was not acting in the course of 
his business, The court on an appli- 
cation of the test laid down in vari- 
ous decisions held that there is no 
proof that the second defendant, the 
driver, was authorized to coach the 
cleaner so that the cleaner might 
become a driver and drive the taxi 
and that it appeared more probable 
that the second defendant wanted 
someone to assist him in driving the 
taxi for part of the time and was 
training the third defendant to share 
the task of driving, The owners 
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plea that it had not given any such 
authority was accepted by the court. 
Holding that it had not been proved 


that the act was impliedly authoriz-— 


ed by the owner or to come within 
any of the extensions of the doctrine 
of scope of employment the Court 
held that the owner is not Hable. 
This Court has held that the test is 
whether the act was done on the 
owner’s business or thatit was proved 
to have been impliedly authorized 
by the owner, At page 537 it is stat- 
ed that the law is settled that mas- 
ter is vicariously liable for the acts 
‘of his servants acting in the course 
lof his employment. Unless the act 
jis done in the course of employment, 
the servant’s act does not make the 
employer liable. In other words, for 
the master’s liability to arise, the 
act must be a wrongful act authoriz- 
ed by the master or a wrongful and 
unauthorized mode of doing some 
act authorized by the master, The ex- 
tension of the doctrine of the scope 
of employment noticed in the judg- 
ment refers to the decision of Orm- 
rod v, Crosville Motor Services Ltd., 
(1953) 2 All ER 753 where Lord 
Denning stated: “It has often been 
supposed that the owner of a vehicle 
is only liable for the negligence of 
the driver if that driver is his ser- 
vant acting in the course of his em- 
ployment, This is not correct, The 
owner is also liable if the driver is, 
with the owner’s consent, driving the 
car on the owner’s business or for 
the owner’s purposes.” The Supreme 
Court accepted the test and to that 
extent this may be taken as an exten- 
sion of the doctrine of scope of em- 
ployment, Thus, on the facts as we 
have found that the accident took 
place during the course of employ- 
ment the desision in Sitaram Kotilal 
Kalal is of no help to the respon- 
dents. 


10. The next case which is refer- 
red to by the High Court is Cana- 
dian Pacific Rly. Co. v. Lockhart, 


1942 AC 591: (ATR 1943 PC 63). In 
that case one S was employed as a 
carpenter by the railway company. 
In the course of his employment he 
was required to make repairs of 
various kinds to employer’s property. 
He made a key for use in a lock in 
the station at N far away from his 
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headquarters at W. He was paid per 
hour and the railway company kept 
vehicles to be used by S available 
for him, S, however, had a car of 
his own and without communicating 
his intention to anyone he used it 
on his way to N. An accident hap- 
pened on the way owing to S’s negli- 
gence, It was also in evidence that 
the railway company had issued no- 
tice to its servants particularly to S 
warning him against using their pri- 
vate cars unless they had got their 
cars insured against third party risk. 
On the facts, the Privy Council held 
that the means of transport used by 
the carpenter was clearly incidental 
to execution of that for which he 
was employed. As what was prohi- 
bited was not acting as a driver but 
using a non-insured car the prohibi- 
tion merely limited the way in which 
the servant was to execute the work 
which he was employed to do and 
that breach of the prohibition did 
not exclude the liability of the mas- 
ter to third party. We do not see 
how this case would help the res- 
pondents, On the other hand it sup- 


ports the contention of the counsel 
for the appellants that when the 
Manager was driving the car for 


the purposes of the company it was 
in the course of his employment, 


11. The third case that is referred 
to by the High Court is Conway v. 
George Wimpey & Co. Ltd., (1951) 
1 All ER 363. The defendants, a 
firm of contractors, were engaged in 
building work at an aerodrome, and 
they provided lorries to convey their 
employees to the various places of 
their work on the site, In the cab 
of each lorry was a notice indicating 
that the driver was under strict 
orders not to carry passengers other 
than the employees of the defendants 
during the course of, and in connec- 
tion with, their employment, and 
that any other person travelling on 
the vehicle did so at his own risk. 
Further the driver of the lorry had 
received clear oral instructions pro- 
hibiting him from taking other per- 
sons, The plaintiff who was employ- 
ed as a labourer by another firm of 
contractors at the aerodrome, while 
on his way to work, was permitted 
by the driver to ride on one of the 
defendants’ lorries for some distance 
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across the aerodrome and while dis- 
mounting the plaintiff was injured 
owing to driver’s negligence, The 
court held that on the facts of the 
case the taking of the defendants’ 
employees on the vehicle was not 
merely a wrongful mode of perform- 
ing an act of the class which the 
driver in the present case was em- 
ployed to perform but was the per- 
formance of an act of a class which 
he was not employed to perform at 
all. The facts stated above are en- 
tirely different from those which 
arise in the present case before us as 
in the case before the Court of Ap- 
peal, (1945) 62 TLR 458 there was a 
notice indicating that the driver was 
under strict orders not to carry pas- 
sengers and the driver was instruct- 
ed not to carry others while in the 
present case a responsible officer of 
the company, the Manager, had per- 
mitted Purshottam to have a ride in 
the car. Taking into account the 
high position of the driver who was 
the Manager of the company, it is 
reasonable to presume, in the ab- 
sence of any evidence to the contrary, 
that the Manager had authority to 
carry Purshottam and was acting in 
the course of his employment, We 
do not see any support for the con- 
clusion arrived at by the High Court 
that the driver was not acting in 
the course of his employment, 


12. We will now proceed to refer 
to some cases which were cited by 
the learned counsel for the respon- 
dents, The learned counsel placed 
reliance on the decision in Houghton 
v. Pilkington, (1912) 3 KB 308 In 
that case the plaintiff at the request 
of a servant of the defendant got in- 
to the defendant’s cart which was 
then in the charge of the servant, in 
order to render assistance to another 
servant of the defendant who had 
been rendered unconscious by an ac- 
cident. The plaintiff fell out of the 


cart and was injured through the 
negligence of the servant in charge 
of the cart in causing the horse to 


start. In an action against the defen- 
dant for damages for the injuries 
sustained by the plaintiff it was held 
that the existence of an emer- 
gency gave no implied authority 
to the servant to invitée the 
plaintiff into the cart and that 
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the defendant was not liable to the 
plaintiff, Justice Bankes while agree- 
ing with Justice Bray who delivered 
the leading judgment expressed his 
view that the lower court had taken 
the view that an emergency had ari- 
sen which gave the defendant's ser- 
vant implied authority to invite the 
plaintiff into the cart for the pur- 
pose of rendering assistance to the 
injured boy. The learned Judge was 


first inclined to agree with that 
view but because of the case being 


governed by Cox v. Midland Coun- 
ties Ry. Co. ((1849) 3 Ex. 268) he felt 
he could not consistently with that 
decision hold that in the circumstan- 
ces the driver of the cart had any 
implied authority to invite the plain- 
tiff to get into the cart, The facts in 
Houghton v. Pilkington are entirely 
different and the decision was based 
on the ground that existence of the 
emergency did not confer on the dri- 
ver of the cart authority to invite 
the plaintiff into the cart. 


13. The next case that was cited 


by the learned counsel for the res- 
pondents was Twine v. Bean’s Ex- 
press Ltd., (1945) 62 TLR 155. The 


defendants provided for the use of a 
bank a commercial van and a driver 
on the terms that the driver remain- 
ed the servant of the defendants 
and that the defendants accepted no 
responsibility for injury suffered by 
persons riding in the van who were 
not employed by them, There were 
two notices on the van, one stating 
that no unauthorized person was al- 
lowed on the vehicle, and the other 
that driver had instructions not to 
allow unauthorized travellers in the 
van, and that in no event would the 
defendants be responsible for damage 
happening to them, One T who 
was not authorized to ride in the 
van gota lift in the van with the 
consent of the driver, Owing to the 
negligence of the driver the accident 
occurred and T was killed. The 
contention that the accident a: se 
while the driver was engaged on a 
duly authorized journey was nega- 
tived and it was held that defendants 
owed no duty to T to take care. This 
case was taken up on appeal which 
confirmed the view of the trial 
Court holding that the driver in giv- 
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ing the lift to T was clearly not act- 
ing within the scope of his employ- 
ment and his employers were conse- 
quently not liable. The facts are 
totally different. The learned coun- 
sel for the respondents was not able 
to produce any authority which 
would support his contention that on 
the facts of the case found, the 
company should not be held liable. 


14. Before we conclude, we would 
like to point out that the recent trend 
in law is to make the master liable 
for acts which do not strictly fall 
within the term “in the course of the 
employment” as ordinarily under- 
stood, We have referred to Sitaram 
Motilal Kalal v. Santanuprasad Jai- 
shanker Bhatt where this Court ac- 
cepted the law laid down by Lord 
Denning in Ormrod v. Crosville Mo- 
tor Services Ltd., (1953) 2 All ER 
753 (supra) that the owner is not 
only liable for the negligence of the 
driver if that driver is his servant 
acting in the course of his employ- 
ment but also when the driver is, 
with the owner’s consent, driving the 
car on the owner’s business or for 
the owner’s purposes, This exten- 
sion has been accepted by this Court. 
The law as laid down by Lord Den- 
ning in Young v, Edward Box and 
Co. Ltd. already referred to i.e. the 
first question is to see whe- 
ther the servant is liable and if 
the answer is yes. the second ques- 
tion is to see whether the employer 
must shoulder the servant’s liability, 
has been uniformally accepted as 
stated in Salmond Law of Torts, 


15th Ed., page 606, in Crown Pro- 
ceedings Act, 1947 and approved 
by the House of Lords in Staveley 


Tron & Chemical Co. Ltd. v. Jones, 
1956 AC 627 and I. C.I, Ltd, v.. Shat- 
well, 1965 AC 656. The scope of the 
course of employment has been ex- 
tended in Nayarro v. Moregrand 
Ltd. where the plaintiff who wanted 
to acquire the tenancy of a certain 
flat, applied to the second defendant, 
a person with ostensible authority to 
conduct the business of letting the 
particular flat for the first defen- 
dant, the landlord. The second de- 
fendant demanded from the plaintiffa 
payment of £225 if he wanted the 
flat and the plaintiff paid the amount. 


ALR. 
The plaintiff sought to recover the 
sum from the landlord under the 


Landlord and Tenant (Rent Control) 
Act, 1949. The Court of Appeal held 
that the mere fact that the second 
defendant was making an illegal re- 
quest did not constitute notice to the 
plaintiff that he was exceeding his 
authority and that, though the second 
defendant was not acting within his 
actual or ostensible authority in ask- 
ing for the premium, as the land- 
lord had entrusted him with the let- 
ting of the flat, and as it was in the 
very course of conducting that busi- 
ness that he committed the wrong 
complained of; he was acting in the 
course of his employment, Lord 
Denning took the view that though 
the second defendant was acting il- 
legally in asking for and receiving a 
premium and had no actual or osten- 
sible authority to do an illegal act, 
nevertheless, he was plainly acting 
in the course of his employment, be- 
cause his employers, the landlords, 
had entrusted him with the full busi- 
ness of letting the property, and it 
was in the very course of conducting 
that business that he did the wrong 
of which complaint is made, This 
decision has extended the scope of 
acting in the course of employment 
to include an illegal act of asking for 


and receiving a premium though 
the receiving of the premium 
was not authorized, We do not 


feel called upon to consider whe- 
ther this extended meaning should 
be accepted by this Court. It appears 
Lord Goddard, Chief Justice, had 
gone further in Barker v. Levinson, 
(1950) 66 TLR (Pt 2) 717 and stated 
that “the master is responsible for a 
criminal act of the servant if the 
act is done within the general scope 
of the servant’s employment.” Lord 
Justice Denning would not go to this 
extent and felt relieved to find that 
in the authorized Law Reports, (1951) 
1 KB 342, the passage quoted above 
was struck out. We respectfully 
agree with the view of Lord Denning 
that the passage attributed to Lord 
Chief Justice Goddard went a bit too 
far. ` 


15. On a consideration of the cases 
we confirm the law as laid down by 
this Court in Sitaram Motilal] Kalal 
v. Santanuprasad Jaishankar . Bhatt, 
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(AIR 1966 SC 1696) (supra) and find 
that in this case the driver was act- 
ing in the course of his employment 
and as such the owner is liable. We 
therefore set aside the finding of 
the High Court that the act was not 
committed in the course of employ- 
ment or under the authority of the 
master and allow the appeal. 


16. The only point that remains 
is the determination of the quantum 
of compensation to which the appel- 
lants are entitled to. The High Court 
did not go into this question but the 
Tribunal after taking into considera- 
tion the various facts fixed the com- 
pensation at Rs. 33,209.15 with costs 
and directed that the insurance com- 
pany shall indemnify the owner to 
the extent of Rs, 15,000. The Tribu- 
nal fixed special damages for fune- 
ral and post-funeral expenses includ- 
ing transport charges at Rs. 2,000. 
This item is not disputed. The second 
item is a sum of Rs, 31,209.15 which 
according to the Tribunal would 
have been the amount which the de- 
ceased would have earned by con- 
tinuing to work for a period of 5 
years, The Tribunal accepted the 
documents produced by the claim- 
ants regarding the income of the de- 
ceased and fixed it at Rs, 9,316.83 
per annum. Out of this amount the 
Tribunal rightly excluded a sum of 
Rs, 1,875 which is the bonus the de- 
ceased would have got as it cannot 
be taken into account and fixed the 
net amount of earning at Rupees 
7,441.83 per year and Rs, 37,209.15 
for 5 years, After deducting Rupees 
6,000 which the deceased might have 
spent on himself the Tribunal arriv- 
ed at a figure of Rs, 31,209.15 under 
this head, The learned counsel for 
the respondents referring to item No. 
27 pointed out that the pay of the 
deceased was only Rs, 425 per month 
and that the Tribunal was in error 
in including the dearness allowance, 
conveyance allowance and other ex- 
penses and that the income of the 
deceased should have been taken as 
only Rs, 425 per month. The learned 
counsel for the appellants accepts 
this figure. Taking Rs. 425/- being 
the monthly income the annual in- 
come totals up to Rs, 5,100/- and for 
5 years to Rs, 25,500/-- Adding to 
this Rs, 2,000/- which was given as 
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special damages the total amount 
will come to Rs. 27,500/, We accept 
this calculation as correct and restore 
the award passed by the Claims Tri- 
bunal but restrict it to an amount 
of Rs. 27,500/-. 

17. As the Union Fire Accident & 
General Insurance Co. Ltd., Paris, 
carrying on business at Nagpur has 
been nationalised, though the second 
respondent before the Tribunal, was 
represented by a counsel, we direct- 
ed notice to the nationalised insur- 
ance company so that, they would 
also be heard. 


18. The nationalised insurance 
company has taken notice and ap- 
peared through Mr. Naunit Lal, ad- 
vocate, The insurance company had 
nothing further to add except as to 
the quantum of liability of the in- 
surance company so far as injuries 
to the passengers are concerned, Mr. 
Naunit Lal submitted that the scope 


of the statutory insurance does not 
cover the injury suffered by the 
passengers and as the owner has 
specifically insured under the insur- 


ance policy the risk to passengers to 
the extent of Rs, 15,000 only the lia- 
bility of the insurance company 
should be limited to Rs. 15,000. On 
behalf of the owner it was submitted 
that the insurance cover under the 
Act extended to the injury to the 
passengers also and sought to support 
his contention by referring to Section 
95 (1) (b) (i) which provides against 
any liability to the owner which may 
be incurred by him in respect of 


.death of or bodily injury to any per- 


son or damage to any property of a 
third party caused by or arising out 
of the use of the vehicle in a public 
place. 


19. As Section 95 of the Motor 
Vehicles Act, 1939 as amended by 
Act 56 of 1969 is- based on the Eng- 
lish Act it is useful to refer to that. 
Neither the Road Traffic Act, 1960, 
or the earlier 1930 Act required 
users of motor vehicles to be insured 
in respect of liability for death or 
bodily injury to passengers in the 
vehicle being used except a vehicle in 
which passengers were carried for 
hire or reward or by reason of or in 
pursuance of a contract of employ- 
ment, In fact, sub-section 203 (4) of 
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the 1960 Act provided that the policy 
shall not be required to cover liabi- 
lity in respect of death of or bodily 
injury to persons being carried in or 
upon, or entering or getting on to or 
alighting from, the vehicle at the 
time of the occurrence of the event 
out of which the claims arise, The 
provisions of the English Act being 
explicit the risk to passengers is not 
covered by the insurance policy. The 
provisions under the English Road 
Traffic Act, 1960, were introduced 
by the amendment of Sec. 95 of the 
Indian Motor Vehicles Act. The law 
as regards general exclusion of pas- 
sengers is stated in Halsbury’s Laws 
of England, Third Edition, Vol. 22, 
at page 368, para 755 as follows: — 


“Subject to certain exceptions a po- 
licy is not required to cover liability 
in respect. of the death of, or bodily 
injury to, a person being carried in 
or upon, or entering or getting in- 
to or alighting from, the vehicle at 
the time of the occurrence of the 
event out of which the claim arises”. 


It is unnecessary to refer to the sub- 
sequent development of the English 
law and as the subsequent changes 
have not been adopted in the Indian 
statute, Suffice it to say that the 
Motor Vehicle (Passenger Insurance) 
Act, 1971, made insurance cover for 
passenger liability compulsory by re- 
pealing paragraph (a) and the pro- 
viso of sub-s, 203 (4). But this Act 
was repealed by Road Traffic Act, 
1972 though under Sec. 145 of 1972 
Act the coming into force of the pro- 
visions of Act, 1971 covering passen- 
ger liability was delayed under 
December 1, 1972. (Vide Bingham’s 
Motor Claims Cases, 7th Ed., page 
704). 

20. Sections 95 (a) and 95 (b) (i) of 
the Motor Vehicles Act adopted the 
provisions of the English Road Traf- 
fie Act, 1960, and excluded the lia- 
bility of the insurance company re- 
garding the risk to the passengers. 
Section 95 provides that a policy of 
insurance must be a policy which in- 
sures the persons against any - liabi- 
lity which may be incurred by him 
in respect of death or bodily injury 
to any person or damage to any pro- 
perty of a third party caused by or 
arising out of the use of the vehicle 
in a public place. The plea that the 
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‘words “third party” are wide enough 


to cover all persons except the per- 
son and the insurer is negatived as 
the insurance cover is not available 
to the passengers made clear by the 
proviso to sub-section which provides 
that a policy shall not be required: 

“(ii) except where the vehicle is a 
vehicle in which passengers are car- 
ried for hire or reward or by reason 
of or in pursuance of a contract of 
employment, to cover liability in res- 
pect of the death of or bodily injury 
to persons being carried in or upon 
or entering or mounting or alighting 
from the vehicle at the time of the 
occurrence of the event out of which 
a claim arises”. 


Therefore it is not required that a 
policy of insurance should cover risk 
to the passengers who are not carri- 
ed for hire or reward. As under 
Section 95 the risk to a passenger in 
a vehicle who is not carried for hire 
or reward is not required to be in- 
sured the plea of the counsel for the 
insurance company will have to be 
accepted and the insurance company 
held not liable under the require- 
ments of the Motor Vehicles Act. 

21. The insurer can always take 
policies covering risks which are not 
covered by the requirements of Sec- 
tion 95. In this case the insurer 
had insured with the insurance com- 
pany the risk to the passengers. By 
an endorsement to the policy the in- 
surance company had insured the 
liability regarding the accidents to 
passengers in the following terms: 

“In consideration of the payment 
of an additional premium it is here- 
by understood and agreed that the 
company undertakes to pay compen- 
sation on the scale provided below 
for bodily injury as hereinafter de- 
fined sustained by any passenger....” 
The scale of compensation is fixed at 
Rs, 15,000. The insurance company 
is ready and willing to pay compen- 
sation to the extent of Rs. 15,000 ac- 
cording to this endorsement but the 
the learned counsel for the insured 
submitted that the liability of the in- 
surance company is unlimited with 
regard to risk to the passengers, The 
counsel relied on Sec. II of the Po- 
licy which relates to liability to third 
parties. The clause relied on is ex~ 
tracted in full: 
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“Section II, Liability to Third Par- 
ties.— 

1, The Company will indemnify 
the insured in the event of accident 
caused by or arising out of the use 
of the Motor Car against all sums in- 
cluding claimant’s. costs and expen- 
ses which the insured shall become 
legally liable to pay in respect of 

(a) death of or bodily injury to 
any person but except so far as is 
necessary to meet the requirements 
of Section 95 of the Motor Vehicles 
Act, 1939, the Company shall not be 
liable where such death or injury 
arises out of and in the course of the 
employment of such person by the 
insured.” 

It was submitted that the wording of 
Cl, 1 is wide enough to cover all 
risks including injuries to passengers. 
The clause provides that the Com- 
pany will indemnify the insured 
against all sums including claimant’s 
costs and expenses. which the insur- 
ed shall become legally Hable. This 
according to the learned counsel 
would include legal liability to pay for 
risk to passengers. The legal liability 
is restricted to clause 1 (a) which 
states that the indemnity is in rela- 
tion to the legal liability to pay in 
respect of death of or bodily injury 
to any person but except so far as 
is necessary to meet the requirements 
of Section 95 of the Motor Vehicles 
Act, the Company shall not be liable 
where such death or injury arises 
out of and in the course of the em- 
ployment. of such person by the in- 
sured, Clauses 1 and 1 (a) are not 
very clearly worded but the words 
“except so far as is necessary to meet 
the requirements of S, 95 of the 
Motor Vehicles Act, 1939”, would in- 
dicate that the liability is. restricted 
to the liability arising out of the 
statutory requirements under Sec, 95. 
The second part of clause 1 (a) re- 
fers to the non-liability for injuries 
arising in the course of employment 
of such person. The meaning of this 
sub-clause becomes clear when we 
look to the other clauses of the in- 
surance policy. The policy also pro- 
vides for insurance of risks which 
are not covered under Sec. 95 of the 
Act by stipulating payment of extra 
premium, These clauses would them- 
selves. indicate that what was intend- 
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ed to be covered under Cls, 1 and 
1 (a) is the risk required to be cover- 
ed under Section 95 of the Motor 
Vehicles Act, 


22. On a construction of the in- 
surance policy we accept the plea of 
the insurance company that the po- 
licy had insured the owner only to 
the extent of Rs, 15,000 regarding 
the injury to the passenger. In the 
result we hold that the liability of 
the insurance company is restricted to 
Rs. 15,000. There shall be a decree 
in favour of the claimants/appellants 
to the extent of Rs. 27,500 against 
the respondents out of which the lia- 
bility of the insurance company will 
be restricted to Rs, 15,000. The ap- 
peal is allowed with the costs of the 
appellant which will be paid by the 
respondents in equal share. 

Appeal allowed. 
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Tarlok Singh. Appellant v. State of 

Puniab, Respondent l 


Criminal Appeals Nos. 337 and 367 
of 1976. D/- 28-4-1977 

(A) Criminal P, C. (1974), 
(2) — Object of — Appellant 
tenced to death in murder case 
No opportunity given under S. 235 (2) 
— Procedure — In appropriate cases, 
appellate Court can give opportunity 
te parties in terms of S, 235 (2), in- 
stead of sending the case back to 
trial Court, 


The object of S. 235 (2) is to give 
a fresh opportunity to the convicted 
person to bring to the notice of the 
court such circumstances as may 
help the court in awarding an appro- 
priate sentence having regard to the 
personal, social and other circum- 
stances of the case. Of course, when 
it is a case of conviction under Sec- 
tion 302, I. P.C. if the minimum sen- 


*(Criminal Appeal No. 757 of 1975 and 
Murder Ref. No. 27 of 1975 in Cri- 
minal Appeal No, 759 of 1975, D/- 
24-3-1976 (Puni & Har)). 
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S. 235 
sen- 
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tence is imposed the question of pro- 
viding an opportunity under See, 235 
would not arise. (Para 2) 

Failure to give an opportunity 
under S, 235 (2) will not affect the 
conviction under any circumstances. 
The only point is relevant to sen- 
tence, Even there, in a murder case 
where the charge of murder is made 
out, the limited question is as be- 
tween the two sentences prescribed 
under the Penal Code, 1976 Cri LJ 
1875 (SC), Ref, (Para 3) 


It may well be that in many cases 
sending the case back to the Ses- 
sions Court may lead to more ex- 
pense, delay and prejudice to the cause 
of justice. In such cases it may be 
more appropriate for the appellate 
court to give an opportunity to the 
parties in terms of S5, 235 (2) to pro- 
duce the materials they wish to ad- 
duce instead of going through the 
exercise of sending the case back to 
the trial Court. This may, in many 
cases, save time and help produce 
prompt justice, (Para 4) 

Where the case of murder was 
proved against the three accused and 
without giving an opportunity under 
S. 235 (2) on the question of sen- 
tence, the appellant was sentenced to 
death while the two co-accused were 
awarded life imprisonment and the 
parties agreed that on the question of 
sentence they would rely on the 
materials available on record: 

Held it will be an idle formality in 
a situation like that to remit the case 
to reconsider the question of sentence 
to the Sessions Court. The fact that 
death sentence has been inflicted 
nearly two years ago and the agony 
of such a sentence has been an ex- 
cruciating experience suffered by, the 
convict for a long period, by itself, 
might not be a circumstance to bring 
down the death sentence if other- 
wise the act is too brutal, depraved 
or meriting the highest penalty, In 
view of the other circumstances that 
there was an exchange of abuses be- 
tween the parties, that there was no 
motive for the appellant to kill an 
innocent child and that there was no 
particular reason why the appellant 
should have been given the severe 
sentence, ends of justice would be 
met by awarding life imprisonment 
to appellant (Paras 5, 6) 


- vietion by the Sessions 


A.I. R. 


(B) Penal Code (1860), Sec. 302° — 
Sentence — Death sentence must be 
awarded where there are aggravat- 
ing factors, 1974 Cri LJ 683 (SC), 
Rel, on. (Para 6) 
Cases Referred: Chronological Paras 
1976 Cri LJ 1875: AIR 1976 SC 2386 


4 
1974 Cri LJ 683: AIR 1974 SC 799 6 


Mr, A. K., Sen, Sr. Adv., (Mr. Har- 
jinder Singh, Adv, with him), for 
Appellant; Mr. N. S. Das Behl, Adv., 
for Respondent, 


KRISHNA IYER, J.:-— In Crl, Ap- 
peal No. 337/1976 by special leave 
Shri A. K, Sen has confined his chal- 
lenge—indeed leave itself was limited 
— to the question of sentence, The case 
of murder was proved and the con- 
Court was 
confirmed by the High Court. The 
Sessions Judge awarded life impri- 
sonment to two accused and death 
sentence to the appellant. The High 
Court confirmed the death sentence 
and hence this appeal. 

2. Section 235, Cr. P. C. (1974) makes 
a departure from the previous Code on 
account of humanist considerations to 
personalise the sentence to be award- 
ed. The object of the provision is to 
give a fresh opportunity to the con- 
victed person to bring to the notice 
of the court such circumstances as 
may help the court in awarding an 
appropriate sentence having regard 
to the personal, social and other cir- 
cumstances of the case. Of course, 
when it is a case of conviction under 
S. 302, I. P.C. if the minimum sen- 
tence is imposed the question of pro- 
viding an opportunity under S, 235 
would not arise. 

3. In this case it is admitted that 
no opportunity was given under Sec- 
tion 235 (2), Cr.P.C. to the appel- 
lant to show cause as to why the les- 
ser sentence of life imprisonment 
should not be inflicted. We may make 
it absolutely clear that such a failure 
will not affect the conviction under 
any circumstances, The only point 
is relevant to sentence, Even there 
in a murder case where the charge 
of murder is made out, the limited 
question is as between the two sen- 
tences prescribed under the Penal 
Code. 

4. In Santa Singh v. State of Pun- 
jab. AIR 1976 SC 2386 this Court 
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considering- S. 235 (2), Cr. P.C. held 
that the hearing contemplated by that 
sub-section is not confined merely to 
hearing oral submissions but extends 
to giving an opportunity to the pro- 
secution and the accused to place be- 
fore the court facts and materials 
relating to the various factors bear- 
ing on the question of sentence and, 
if they are contested by either side, 
then to produce evidence for the pur- 
pose of establishing the same. Of 
course, in that particular case this 
Court sent the case back to the Ses- 
sions Court for complying with Sec- 
tion 235 (2), Cr. P.C., It may’ well be 
that in many cases ‘sending the case 
back to the Sessions Court may lead 
to more expense, delay and prejudice 
to the cause of justice. In such cases 
it may be more appropriate for the 
appellate court to give an opportunity 
to the parties in terms of Sec. 235 (2) 
to produce the materials they wish 
to adduce instead of going through 
the exercise of sending the case back 
to the trial Court. This may in 
many cases, save time and help pro- 
duce prompt justice. 


5. In the present case we pro- 
pose to adopt that course and counsel 
for the parties agree that they will 
rely upon the materials available on 


record and they have nothing more . 


to offer to the court bearing on the 
question of sentence, It will be an 
idle formality in a situation like that 
to remit the case to reconsider the 
question of sentence to the Sessions 
Court. 


6. Coming to the facts of the pre- 
sent case, having heard both sides 
we are impressed by Shri Sen’s sub- 
mission that the death sentence has 
been inflicted nearly two years ago 
and the agony of such a sentence 
has been an excruciating experience 
suffered by the convict for a long 
\period. This, by itself, may not be a 
circumstance to bring down the 
death sentence, if otherwise the act 
is too brutal depraved or meriting 
the highest penalty. It has been now 
established in many decisions of this 
Court that death sentence must be 
awarded where there are aggravating 
factors (vide E, Annamma v. State of 
Andhra Pradesh, AIR 1974 SC 799). 
The appellant had two other assail- 
ants with him who have been award- 
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ed life imprisonment. Moreover, it 


is evident from the records that 
there was an exchange of abuses be- 
tween the parties, viz, Shiv Singh 
and the accused party. It is also ap- 
parent that there was no motive for 
the appellant to kill the innocent 
child who died, a circumstance which 
has influenced the courts below in 
awarding the capital sentence. The 
other circumstances present also in- 
dicate that there is no particular rea- 
son why the appellant should have 
been given the severer sentence and 
we are satisfied that the ends of jus- 
tice would be met by awarding life 
imprisonment, We accordingly directi . 
that the sentence of life imprison- 
ment should be substituted in place of 
death sentence awarded by the trial 
Court and confirmed by the High 
Court, We allow the appeal to this 
extent, 


7. Crl. Appeal No, 367 of 1976 is 
dismissed as not pressed. 
Appeal partly allowed. 
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P. N. BHAGWATI, R S. 
SARKARIA AND S, MURTAZA 
FAZAL ALI, JJ. 

Smt, Basava Kom Dyamogouda 
Patil, Appellant v. State of Mysore 

and another, Respondents, 


Criminal Appeal No, 243 of 1971, 
D/- 19-4-1977. 


(A) Criminal P. C. (1898), S. 517— 
Property lost or destroyed during 
pendency of trial — Court has 
power to order payment of value of 
property, 1971 Cri LJ 566 (Mys) 
Reversed. 


Where the property is stolen, lost 
or destroyed and there is no prima 
facie defence made out that the 
State or its officers had taken due 
care and caution to protect the pro- 
perty, the Magistrate may, in an ap- 
propriate case, where the ends of 
justice so require, order payment of 
the value of the property. 1971 Cri 
LJ 566 (Mys), Reversed. (Para 6) 
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(B) Criminal P. C. (1898), S, 517 
— Property custodia legis — Produc- 
tion before the Court does not mean 
physical custody or possession — 
Property after production directed to 
be kept in custody of police — Pro- 
perty is produced before the Court 
and becomes custodia legis, 1971 Cri 
LJ 566 (Mys), Reversed. 


A production before the Court does 
not mean physical custody or posses- 
sion by the Court, but includes even 
control exercised by the Court by 
passing an order regarding the cus- 
tody of the articles. Where the 
Magistrate, after having been inform- 
ed that the articles have been pro- 
duced before the Court directs the 
Sub-Inspector to keep them with him 
in safe custody, to get them verified 
and valued by a goldsmith, the arti- 
cles are undoubtedly produced before 
the Court and become custodia legis. 
1971 Cri LJ 566 (Mys), Reversed. 

(Para 5) 

Mr, S. V. Gupte, Sr. Advocate, 
(M/s. S. S. Javali and G., Narayana 
Rao, Advocates with him), for Appel- 
lant: Mr. N. Nettar, Advocate, for 
Respondents. 


FAZAL ALI, J.:— This appeal by 
special leave raises a short point of 
law regarding the powers of the 
Court in indemnifying the owner of 
the property which is destroyed or 
lost whilst in custody of the Court. 

2. It appears that a theft took 
place in the house of the complain- 
ant/appellant on the night of 28/29 
. November, 1958 in the course of 
which a large number of ornaments 
and cash ete. were stolen from the 
possession of the complainant/appel- 
lant. On February 8, 1959 a number 
of stolen articles were recovered from 
accused Nos. 1 to 5 and various pan- 
chnamas evidencing recovery of those 
articles were prepared. On February 
10, 1959 the articles seized by the 
police from the possession of the ac- 
cused were identified by the com- 
plainant at a test identification parade 
and ultimately a charge-sheet was 
submitted against the five accused on 
February 20, 1959. The articles 
were produced before the Court of 
the Chief Judicial Magistrate who 
directed the police officer concerned 
to retain the articles in his custody 
until the same were verified and 
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their value was determined by a 
goldsmith, The Court moved the 
higher authorities for obtaining sanc- 
tion of the necessary funds for pay- 
ment of the fees of the goldsmith. 
Thereafter the articles were kept by 
the Sub-Inspector, Haveri in the 
Guard Room of the police station in 
a trunk with a list of the articles 
and a corresponding entry in the con- 


cerned Register, Towards the end 
of the year the Sub-Inspector was 
transferred and his successor took 


charge of the post of Sub-Inspector, 
Haveri, and also verified the articles 
kept in the trunk on December 23, 
1959, It is not disputed that the new 
Sub-Inspector, after taking charge, 
found the articles in the trunk intact. 
The Sub-Inspector, however, proceed- 
ed on leave on 31-12-1961 for a period 
of 9 days ending January 8, 1961. 
After the Sub-Inspector returned from 
leave he was directed by the Court 
to produce the articles kept in the 
custody of the police under the 
orders of the Court. Thereupon the 
Sub-Inspector opened the trunk on 
January 17, 1961 and to his utter 
dismay found that the trunk con- 
tained only stones and no articles all 
of which had disappeared. The Sub- 
Inspector immediately filed a com- 
plaint of a theft of the ornaments be- 
ing Crime No. 2 of 1964 and which 
is Ext, 34 appearing at pp, 182-191. 
In this complaint the value of the 
property is shown as Rs. 10,080/2/- 
which may be rounded off to Rupees 
10.000/-. As the accused were not 
traceable a summary final report was 
submitted, The origina] charge-sheet 
submitted by the police against the 
five accused proceeded to its logical 
and resulting in conviction of the’ 
accused by the Trial Magistrate and 
an unsuccessful appeal to the Ses- 
sions Judge, Dharwar. The High 
Court in revision, however, acquitted 
the accused on. technical grounds. 
After the conclusion of the trial, the 
complainant filed an application be- 
fore the trial Magistrate for return 
of the stolen articles, or in absence 
of the same for payment of the equi- 
valent value thereof. This applica- 
tion was rejected by the Magistrate 


on the ground that as the articles 
never reached the custody of the 
Court, the complainant was not en- 
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titled to their restoration. The com- 
plainant then filed an appeal before 
the Sessions Judge, Dharwar, which 
also met witha similar fate. Thereafter 
the complainant went up in revision 
to the High Court of Mysore which 
was also dismissed by the High 
Court mainly on the ground that as 
the articles had not been placed in 
the custody of the Court, provisions 
of the Code of Criminal Procedure, 
1898 — hereinafter referred to as 
‘the Code’ —~ had no application, The 
appellant prayed for leave to appeal 
to the Supreme Court against the 
order of the High Court, which hav- 
ing been refused, the appellant ob- 
tained special leave from this Court 
and hence this appeal. 


3. In support of the apveal Mr. 
Gupte submittted a short point be- 
fore us. It was contended that the 
High Court was in error in holding 
that the articles were not physically 
produced before the Court and did 
not therefore came into its custody. 
Secondly, it was submitted that 
even if the articles were not 
available, the Court had ample 
power to order payment of the 
cash equivalent of the articles 
lost, Mr. Nettar for the respondents 
supported the judgment of the High 
Court on the ground that the pro- 
perties not being custodia legis, no 
Jari could be given to the appel- 
ant. 


4. The object and scheme of the 
various provisions of the Code ap- 
pear to be that where the property 
which has been the subject-matter 
of an offence is seized by the po- 
lice it ought not to be retained in 
the custody of the Court or of .the 
police for any time longer than what 
is absolutely necessary, As the seizure 
of the property by the police amounts 
to a clear entrustment of the pro- 
perty to a Government servant, the 
idea is that the property should be 
restored to the original owner after 
the necessity to retain it ceases, It 
is manifest that there may be two 
stages when the property may be re- 
turned to the owner, In the first 
place it may be returned during any 
inguiry or trial. This may parti- 
cularly be necessary where the pro- 
perty concerned is subject to speedy 
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or natural decay, There may be other 
compelling reasons also which may 
justify the disposal of the property 
to the owner or otherwise in the in- 
terest of justice. The High Court 
and the Sessions Judge proceeded on 
the footing that one of the essential 
requirements of the Code is that the 
articles concerned must be produced 
before the Court or should be in its 
custody, The object of the Code 
seems to be that any property which 
is in the control of the Court either 
directly or indirectly should be dis- 
posed of by the Court and a just and 
proper order should be passed by the 
Court regarding its disposal. In a 
criminal case, the police always acts 
under the direct control of the 
Court and has to take orders from it 
at every stage of an inquiry or trial. 
In this broad sense, therefore, the 
Court exercises an overall control: on 
the actions of the police officers in 
every case where it has taken cog- 
nizance, 


5. Coming now to the decision of 
the High Court that the articles in 
question were never actually produc- 
ed by the police before the Court, 
we find that this is factually incor- 
rect, It appears from the finding of 
the High Court that immediately 
after the articles were recovered by 
-the police and the police submitted a 


charge-sheet to the Chief Judicial 
Magistrate, it produced the articles 
before the Court, but the Court 


directed the Sub-Inspector to retain 
the property until the same is veri- 
fied and valued by a goldsmith for 
which the Court moved the higher 
authorities for sanction of necessary 
funds. The Sub-Inspector was also 
directed to bring the goldsmith In these 
circumstances, the Sub-Inspector took 
back the articles and kept them in 
the Guard Room of the police sta- 
tion. It would thus appear that the 
articles were actually produced be- 
fore the Court but were retained by 
the Sub-Inspector under the direc- 
tions of the Court. A production be- 
fore the Court does not mean phy- 
sical custody or possession by the 
Court but includes even control 
exercised by the Court by pass- 
ing an order regarding the cus- 
tody of the articles, In the in- 
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stant case when once the Magis- 
trate, after having been informed 
that the articles were produced be- 
fore the Court, directed the Sub- 
Inspector to keep them with him in 
safe custody, to get them verified 
and valued by a goldsmith, the. arti- 
cles were undoubtedly produced þe- 
fore the Court and became custodia 
legis. 


6. It is common ground that these 
articles belonged to the complainant/ 
appellant and had been stolen from 
her house, It: is, therefore, clear that 
the articles were the subject-matter 
of an offence, This fact, therefore, 
is sufficient to clothe the Magistrate 
with the’ power to pass an order for 
return of the property. Where the 
property is stolen, lost or destroyed 
and there is no prima facie defence 
made out that the State or its of- 
ficers had taken due care and cau- 


tion to protect the property, the 
Magistrate may, in an appropriate 
ease, where the ends of justice so 


require, order payment of the value 
of the property. We do not agree 
with the view of the High Court 
that once the articles are not avail- 
able with the Court, the Court has 
no power to do anything in the mat- 
ter and is utterly helpless. 


7. In the instant case it is clear 
that the value of the property stolen 
is easily ascertainable on the mate- 
rials on the record and does not ad- 
mit of any «difficulty. It is true 
that in the complaint Ext. 9 the total 
value given by the appellant comes 
to Rs. 13,320/-. But this cannot be 
‘a correct criterion because the Court 
has to calculate the value of only 
that property which has been reco- 
vered from the accused and seized by 
the police. It may be that 
some property may not have been 
recovered at all. The correct princi- 
ple, therefore, to apply in this case 
would be to find out if there is any 
material to show the value of the 
articles actually seized by the police 
from the possession of the accused. 
Tt would appear from Ext. 1 the 
charge-sheet that the total value of 
the articles which were recovered 
from the five accused comes to Rupees 
10,049/-, which may be rounded off 
to Rs. 10,000/-. Exhibit 34 which is 
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the report lodged. by the police re- 
garding the property having been 
stolen also shows the value of the 
property kept in the trunk to be 
Rs. 10,050/-. This will appear from 
Ext, 34 which gives a detailed -and 
exhaustive list of the articles kept in 
the trunk and the value thereof. In 
these circumstances, therefore, it can 
be safely held that the value of the 
property recovered from the posses- 
sion of the five accused and stolen 
from the house of the complainant 
was Rs, 10,000/-. It is also clear that 
in the instant case, no plea had been 
taken by the State that the pro- 
perty was lost in spite of due care 
and caution having been taken by it 
or due to circumstances beyond its 
control. On the other hand, while. 
all the articles were stolen from the 
trunk kept in the Guard ` Room of 
the police station, except the forma- 
lity of a report having been lodged, 
no action seems to have been taken 
by the State against the Sub-Inspec- 
tor or the officers who were respon- 
sible for the loss of the property, 
even to this date. In these circum- 
stances, therefore, the State cannot 


‘be allowed to successfully resist the 


application filed by the appellant. 
The appellant is entitled to receive 
the cash equivalent of the property 
lost which has been held by us to be 
Rs. 10,000/-, and this amount should 
be paid to the complainant by the 
State. 


8. The appeal is accordingly al- 
lowed, the orders of the High Court 
as also of the two Courts below are 
hereby set aside and the State is 
directed to pay a sum of Rs. 10,000/- 
to the complainant/appellant, In the 
circumstances of the case, the ap- 
pellant shall be entitled to costs 
throughout from the respondent. 


Appeal allowed. 
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AIR 1977 SUPREME COURT 1753 
= 1977 CRI. L, J. 1144 
(From: Gujarat)* 

Y. V. CHANDRACHUD AND 
P. K. GOSWAMI, JJ. 
-Narsinbhai Haribhai Prajapati etc., 
Appellants v, Chhatrasinh and others, 

Respondents. 

Criminal Appeals Nos. 
1975, D/- 10-2-1977. 

Penal Code (1860), S. 302 read with 
S. 34 — Evidence -— Evidence of 
eye-witnesses found totally unaccept- 
able — Held presence of motive and 
recovery of blood-stained clothes and 
dharias with the accused were whol- 
ly insufficient for sustaining charge 
of murder, (Paras 2, 4) 


M/s. K. L. Hathi and P. C. Kapur, 
Advs. (in Cri. A. No, 392 of 1975) 
and Mr. Frank Anthony, Sr., Adv., 
(M. N. Shroff, Adv, with him) (in 
Cri, A, No. 393 of 1975), for Appel- 
lants: Mr. Vimal Deve and Miss Kai- 
lash Mehta, Advs., (for Nos. 1 to 4); 
Mr, M. N. Shroff, Adv., (for No. 5), 
for Respondents. 


392-393 of 


CHANDRACHUD, J.:— These two 
appeals are by special leave against 
the judgment of the Gujarat High 
Court, acquitting the respondents of 
the charge that at about 11.30, a.m. 
on September 24, 1972, they, in pur- 
suance of their common intention, 


committed the murder of one Bai 
Pashi in the village of Champur, 
District Surendranagar. Respondent 


No 1 was convicted by the learned 
Sessions Judge, Surendranagar, under 
Section 302, I.P.C. and was sen- 
tenced to death. All the respon- 
dents 1 to 4, were convicted by the 
learned Judge under S, 302 read with 
S. 34 of the Indian Penal Code and 
were sentenced to imprisonment for 
life, 


2. We are prepared to assume in 
Jfavour of the prosecution that the 
evidence in regard to the incident of 
the 23rd near the pond and the evi- 
dence in regard to the incident 


*(Cri. Appeal No. 274 of 1974 with 
confirmation case No’ 1 of 1974, 
D/- 22-5-1974 (Gui). : 


DU/DU/A679/77/RSK. 
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which took place near the Ota of the 
Pir shows that the respondents had 


some motive for committing the 
crime. We may also accept that 
blood-stained shirt and dhoti were 


seized from the person of respondent 
1 and dharias were seized from the 
houses of respondents 1 and 3. 
But these circumstances are in our 
opinion wholly insufficient for sus- 
taining the charge of murder of 
which the respondents are accused. 


3. The evidence of the two eye- 
witnesses Kantaben (P. W. 4) and 
Shantaben (P. W, 5) on which the 
judgment of the Sessions Judge prin- 
cipally rests cannot be accepted for 
the following reasons, amongst 
others, given by the High Court:— 


(1) Both Kantaben and Shantaben 
speak in their evidence of two 
blows, one alleged to have been 
given by respondent 1 and the other 
by respondent 2. The evidence of 
Dr, Parikh who performed the post- 
mortem shows that five out of the 
six incised injuries which were found 
on the deceased were caused by five 
separate blows. 


(2) Though Kantaben was the next- 
door neighbour of Bai Pashi and 
though she claims to have seen the 
murderous assault on her, she did 
not go to Bai Pashi’s house and gave 
no information whatsoever to any- 
one as to the unusual incident wit- 
nessed by her. 


(3) Not only that Kantaben did not 
go to Bai Pashi’s ho. 2 to give in- 
formation of what she had seen but 
she did not disclose the incident to 
any person belonging to her own 
household. In fact, she has frankly 
admitted that she disclosed the inci- 
dent for the first time when the In- 
vestigating Officer, Natwarlal, Velji- 
bhai (P. W. 16) recorded her state- 
ment the next day. 


(4) Though the Police arrived in the 
village on the evening of the 24th 
itself and though the Investigating 
Officer recorded the statements of 
several witnesses on that evening, the 
statements of Kantaben and Shanta- 
ben, who are alleged to be eye-wit- 
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nesses to the murder, were record- 
ed the next day. 


(5) The First Information Report 
(Ex, 11) lodged at-4.00 p. m. by Nar- 
sinhbhai Haribhai (P, W. 2), the son 
of the deceased Bai Pashi, does not 
even indirectly refer to the presence 
of Kantaben and Shantaben at the 
scene of offence. It shows on the 
other hand that. its author, Narsinh- 


bhai, was the sole eye-witness to 
the incident. The Sessions Court 
placed no reliance on WNarsinhbhai’s 


evidence and the 
disbelieved him. 


High Court has 


(6) The evidence of the Investigat- 
ing Officer shows that neither of the 
two eye-witnesses stated before him 
when he recorded their statements 
on the morning of the 25th that res- 
pondent 2 (Takhatsinh) had given any 
dharia blow to the deceased. Both 
the witnesses significantly improved 
their story and implicated respondent 
2 falsely by alleging that he also 
gave a dharia blow to the deceased. 


(7) The evidence of the two wit- 
nesses shows that respondents 3 and 
4 came on the scene after the de- 
ceased was assaulted and in any 
event it is undisputed that the de- 
ceased had no stick injury on her 
person, In fact, it is not the case of 
the prosecution nor is it stated by 
either of the two witnesses that res- 
ponderits 3 and 4 took any part in 
the assault on, Bai Pashi or facilitat- 
ed the commission of murder in any 
other manner. 


4. The High Court was, therefore, 
justified in reversing the judgment 
of the trial Court and in aecquitting 
the respondents, Accordingly, we 
dismiss these appeals and confirm 
the judgment of the High Court. 
Respondents 1 and 2, who were ar- 
rested in pursuance of warrants issu- 
ed by this Court, will be set at li- 
berty forthwith. 


Appeals dismissed. 


ALR. 


AIR 1977 SUPREME COURT 1754 
= 1977 CRI. L., J. 1146 
(From: Patna)* 

P. N. BHAGWATI, A, C. GUPTA 
_AND P. N. SHINGHAL, JJ. 
Dr. Sharda Prasad Sinha, Appellant 

v. State of Bihar, Respondent. 

Criminal Appeal No, 203 of 1976, 
D/- 8-12-1976. 

(A) Bihar and Orissa Excise Act 
(1915), S. 54 (1) (a) read with Section 
25 (2) and S. 57 (c) — Offence under 
-- Ingredients —— Complaint not 
stating that women were employed 
or were permitted to be employed by 
the club and that cabaret was being 
performed in the part of the club 
where liquor was being consumed by 
public — Complaint also not stating 
which condition of licence was bro- 
ken — Held no offence was made 
out either under S. 54 (1) (a) rw. 
S. 25 (2) or under S. 57 (c). Order 
in Cri, Mise, Petn, No. 441 of 1976, 
D/- 4-2-1976 (Pat), Reversed. 

(Paras 2, 3) 

(B) Criminal P, C., (1974), S. 482 — 


Scope — Allegations in complaint or 
charge-sheet not constituting any of- 
fence — Order taking cognizance can 


be ‘quashed by High Court in exer- 
cise of inherent powers. (Para 2) 

Mr. A. B. N. Sinha, Sr. Adv. and 
Mr, Pramod Swarup, Adv. with him, 
for Appellant; Mr, S. N. Jha, Adv. 
and U. P. Singh, Adv., for Respon- 
dent. 

BHAGWATI, Ju— There is a club 


-n Patna called Bankipore Club. The 


appellant is the Honorary Secretary 
of that club, It appears that at about 
10.25 p, m. on 31 December 1975 
when the New Year eve was be- 
ing celebrated at the Club, a 
raid was carried out by the Assis- 
tant Commissioner of Excise, Inspec- 
tor of Excise and Sub-Inspector (Ex- 
cise) and it was found that two wo- 
men and five men were singing and 
dancing in the club premises. The 
Excise Inspector filed a complaint. 
against the appellant on 2nd Janu- 
ary, 1976 charging him with having 
committed offences under S, 54 (1) (a) 
and S. 57 (c) of the Bihar and Orissa 


*(Cri, Misc. Petn. No. 441 of 1976, 
D/- 4-2-1976 (Pat.)). 
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Excise Act 1915. The allegations on 
the basis of which the complaint was 
filed are material and we may set 
them out in extenso: 

“A Cabaret dance with women was 
in progress at Bankipur Club, Patna. 
Two women and five men were sing- 
ing and dancing. This dance was 
being performed inside the premises 
of the Bankipur Club, Patna before a 
large gathering of men and women. 
I asked Dr, Sharda Prasad Singh, 
Honorary Secretary and his Mana- 
ger Sri Banke Bihari Prasad Sinha 
to show the permission obtained from 
the District Magistrate or from any 
other authority for organising the 
Cabaret dance because licence vend- 
_ing ‘off’ foreign liquor is given to 
Bankipore Club in form 2, The vali- 
dity period of licence is from 1-4-75 
to 31-3-1976 and under Sec, 25 (2), 
conducting of Cabaret dances without 
obtaining the prior permission from 
any proper authority is illegal. Dr. 
Sharda Prasad Singh who is Hono- 
rary Secretary of Patna Bankipore 
Club did not show any permission of 
the District Magistrate or of any 
other authority for conducting the 
Cabaret dance and he said that he 


had not obtained any such permis- 


sion. 


Therefore, Dr, Sharda Prasad 
Singh, Honorary Secretary is guilty 
of the aforesaid offence. It is there- 
fore, prayed that Dr. Sharda Prasad 
Singh, Honorary Secretary be prose- 
- cuted in a Court of law for violating 


Section 54 (a) and Sec. 57 (c) of the: 


Excise Act for which I have been 
authorised to submit charge-sheet to 
him by the District Magistrate, 
Patna.” 

These allegations according to the ap- 
pellant did net constitute any offence 
and hence the appellant filed an ap- 
plication in the High Court of Patna 
under Sec. 482 of the Code of Crimi- 
nal Procedure for quashing the order 
passed by the Sub-Divisional Magis- 
trate, Patna taking cognizance of the 
offences charged against the appellant. 
The High Court by an order dated 
4th February, 1976 summarily re- 
jected the application. The appellant 
thereupon preferred an application to 
the High Court for leave to appeal 
to this Court, but this application was 
also rejected by the High Court on 
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the ground that the allegations set 
out in the complaint made out a 
prima facie case against the appel- 
lant. This led to the filing of the 
present appeal with special leave ob- 
tained from this Court. 


2. It is now settled law that where 
the allegations set out in the com- 
plaint or the charge-sheet do not con- 
stitute any offence, it is competent to 
the High Court exercising its inher- 
ent jurisdiction under S. 482 of the 
Code of Criminal Procedure to quash 
the order passed by the Magistrate 
taking cognizance of the offence. The 
question which, therefore, arises for 
consideration is whether the allega- 
tions set-out in the complaint con- 
stitute any offence against the appel- 
lant. The offences charged against 
the appellant are under Sec, 54 (1) 
(a) and S. 57 (c) of the Act, Section 
54 (1) (a) provides that if any licens- 
ed vendor or any person in his em- 
ploy and acting on his behalf, in 
contravention of S. 25, employs or 
permits to be employed, in any part 
referred to 
in that section, any person under the 
age of 18 years or any women, he 
shall be liable to fine which may ex- 
tend to Rs, 500/-. It is an essential 
ingredient of this offence that the 
licensed vendor should employ or 
permit to be employed any women in 
any part of his licensed premises in 
contravention of S, 25. Now there 
can be no doubt that the Bankipur 
Club was a licensed yendor since it 
held an “OFF” licence in Form No. 2 
given in the Bihar and Orissa Ex- 
cise Rules. We will also assume for 
the purpose of argument that the 
place where the cabaret was going 
on was a part of the licensed pre- 
mises. But in order, that the alleged 
cabaret should constitute an offence 
under S, 54 (1) (a), it was necessary 
that the women who were perform- 
ing the cabaret should be employed 
or permitted to bė employed by the 
Club .and moreover that should bein 
contravention of S. 25, Section 25, 
sub-section (2) provides that no per- 
son who is licensed to sell foreign li- 
quor for consumption on his premi- 
ses shall, without the previous writ- 
ten permission of the Board, during 
the hours in which such premises are 
kept open for business, employ or 


1756 S.C, 


permit to be employed, either with 
or without any remuneration any 


woman in any part of such pre- 
mises in which the such _ liquor 
is consumed by the public. It 


will be seen that this provision also 
comes into play only when a woman 
is employed or permitted to be em- 
ployed by a person licensed to sell 
foreign liquor, Moreover, the em- 
ployment of the woman should be 
“in any part of such premises in 
which such liquor is consumed by 
the public.” It is therefore, obvious 
that there could be no offence under 


Sec.. 54 (1) (a) read with S. 25 (2) un-" 


less it could be shown by the prose- 
cution that the women who were 
performing the cabaret were employ- 
ed or permitted to be employed by 
the Club and they were performing 
the cabaret in a part of the club 
premises in which liquor was being 
consumed by the public. We may 
point out that it was contended on 
behalf of the appellant that sub-sec- 
tion (2) of S, 25°can have no appli- 
cation in case of a person who is 
holding an ‘OFF” licence as distinct 
from an “ON AND OFF” licence in 
form No. 3 and since the appellant in 
the present case was holding an 
“OFF” licence, he could not be guilty 
of contravention of S. 25, sub-s, (2) 
and hence no question of offence 
under S. 54 (1) (a) could arise. But 
we will assume for the purpose of 
argument that the appellant was 
covered by S. 25, sub-s. (2) and he 
was bound to obey the prohibition 
contained in that sub-section. But 
even so we find that the two essen- 
tial ingredients of the offence under 
Section 54 (1) (a) read with Sec. 25, 
sub-s, (2) were not even alleged in 
the complaint, The complaint did 
not aver that either of the two wo- 
men who were performing the caba- 
ret was employed or permitted to be 
employed by the club or that li- 


quor was being consumed by the 
public in the part of the club in 
which the cabaret was being . per- 


formed. No offence under S, 54 (1) 
la) could in the circumstances be 
said to have been committed on the 


allegations contained in the com- 
plaint. 
3. Equally, it is difficult to see 


how -the allegations contained in the 


M. G. Badawans v. State of Maharashtra 
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complaint could be said to constitute 
an offence under S. 57 (c). That sec- 
tion provides that if any holder of a 
licence granted under the Act or any 
person in his employ or acting on 
his behalf wilfully does any act in 
breach of the condition of the licence 
for which a penalty is not prescrib- 
ed elsewhere in the Act, he shall be 
liable to fine which may extend to 
Rs. 500/-. The complaint does not 
allege as to which condition of the 
licence was broken by the club or 
the appellant in allowing a cabaret 
to be performed in the club premi- 
ses, Nor could the learned counsel 
appearing on behalf of the State 
point out any such condition of the 
licence, The allegations contained in 
the complaint manifestly did not 
constitute an offence under Section 
57 (c). 

4. This was, therefore, clearly a 
case where the allegations contained 


in the complaint did not constitute 
any offence and the Sub-Divisional 
Magistrate was in error in taking 


cognizance of it. The High Court in 
the circumstances ought not to have 
rejected the application of the ap- 
pellant for quashing the order of the 
Sub-Divisional Magistrate. 


5. We accordingly allow the ap- 


‘peal, set aside the order of the High 


Court and quash the proceedings in 
Case No. 2 (2) 76 Trial No. 285/76 
pending in the Court in Mr. S. S. 
P. Yadav, Executive Magistrate, Sa- 
dar Patna, 

Appeal allowed. 


AIR 1977 SUPREME COURT 1756 
= 1977 CRI. L, J. 1148 
(From: Bombay)* 
A. C. GUPTA AND P. N. 
SHINGHAL, JJ. 

Mahadeo Ganpat Badawans and 
others, Appellants v. State of Maha- 
rashtra, Respondent. 

Criminal Appeal No, 268 of 1971, 
D/- 22-4-1977. 

Penal Code (1860), Sections 300 
3rdly, 302 read with 149 — Severe 


*(Cri, Appeal No. 1610 of 1968, D/- 
31-3-1970 (Bom.)). 
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bodily injuries on the body of de- 
ceased — Injuries not unintentional 
or accidental and sufficient to cause 
death in ordinary course of nature — 
Held, all necessary elements had been 
proved to bring the case under Sec- 
tion 300 3rdly — Accused having 
committed the offence in prosecution 
of the common object of their un- 


lawful assembly or at any rate that - 


the offence was likely to be com- 
mitted in prosecution of their com- 
mon object, they were guilty under 
Section 302/149, 1958 Cri LJ 818 
(SC) and 1961 (2) Cri LJ 711 (SC), 
Rel, on. Cri, Appeal No. 1610 of 
1968, D/- 31-3-1970 (Bom), Affirm- 
ed. (Para 11) 


Cases Referred: Chronological Paras 


1961 (2) Cri LJ 711: (1962) 1 SCR 
601: AIR 1961 SC 1541 11 
1958 Cri LJ 818:1958 SCR 1495: 
AIR 1958 SC 465 11 


Mrs, Urmila Sirur, Adv. A. C., for 
Appellants; M/s, H. R. Khanna and 
M. N. Shroff, Advs., for Respondent. 


SHINGHAL, J.:— This appeal by 
five of the accused is directed against 
the judgment of the Bombay High 
Court dated March 30/31, 1970, up- 
holding their conviction and sen- 
tences, along with those of three ac- 
cused who have not appealed. There 
were fourteen accused in the case, 
of whom six were acquitted and 
eight were convicted, We shall re- 
fer to the accused by their serial 
numbers. 


2. Appellants Mahadeo Ganpat 
Badavans (A-2), Rama Subhana Jag- 
dale (A-3), Namdeo Satwaji Takmoge 
(A-4), Namdeo Yeda Vharade (A-5), 
Gorakh Ganpati Badavans (A-6) Tul- 
shiram Ganpat Mane (A-7), Shivaji 
Yeda Vharade (A-8) and Uddhay 
Ganpat Badavans (A-10) have been 
_eonvicted of an offence under Section 
302/149 or, in the alternative, Sec- 
tion 302/34, I.P.C. and have been 
sentenced to imprisonment for life. 
Of these A-4, A-5 (who have been 
convicted under Sec, 323, I. P.C. also) 
and A-8 have not appealed to this 
Court. A-3 has been convicted of 
an offence under S., 148, I.P.C. also 
and sentenced to rigorous imprison- 
ment for one year and a fine of 
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Rs, 100/- for that offence, While 
granting special leave to the appel- 


lants, this Court has ordered that it 
shall be “limited to the question re- 
garding the nature of the offence” 
committed by the appellants. It will 
therefore be sufficient to state those 
facts which bear on the controversy. 


3. The allegation of the prosecu- 
tion was that there were two major 
factions in village Kumtha of Shola- 
pur taluka. One of these was led 
by Laxman Hariba Sapkale and the 
other by Brahmadeo Krishnat Mane 
who was accused No, 14 in the case. 
On March 25, 1968, Mahadeo, bro- 
ther of Laxman Sapkale, was beaten 
by A-7, A-14 and two other persons 
near the shop of A-14. He received 
bieeding injuries on the head and 
lodged a report at the taluka police 
station. Bhimashankar (P. W. 22) es- 
corted Mahadeo and it is alleged 
that he was therefore beaten by A-2, 
A-3, A-4, A-6 and A-8, Laxman 
Sapkale wrote a letter to the Police 
Sub-Inspector the same day, at about 
6 p.m. reporting the injuries receiv- 
ed by his brother Mahadeo and ask- 
ing for proper arrangements for their 
safety, The authorities concerned 
made an order for patrolling the vil- 
lage and, for that purpose, head con- 
stable Kokate (P. W, 18) and con- 
stables Laxman Shinde (P. W. 16) and 
and: Ramanna Sayabanna (P. W. 17) 
were sent to village Kumtha on the 
night between March 25 and 26, 1968, 
for patrolling duty. Head Constable 
Kokate (P. W. 18) went to the house 
of A-14 on the morning of March 26, 
1968, and he also visited the house 
of Laxman Sapkale, He deputed con- 
stables Laxman Shinde (P. W. 16) and 
Ramanna Sayabanna (P. W. 17) to 
continue the patrolling duty. The 
constables went to the house of Lax- 
man Sapkale and asked him to pro- 
duce his gun at the police station. 
Ram Chandra Vithoba. (P. W. 10) 
was present there at that time. The 
constables then left the house of 
Laxman Sapkale who left for Shola- 
pur along with Ram Chandra Vithoba 
(P.W. 10), They took the route 
which was usually taken by them al- 
most every day. When they came 
near the Bhau Vharade’s house, they 
found him standing at his door, and 
he followed them., Constables Lax- 
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man Shinde and Ramanna Sayabanna 
also started in the same direction on 
patrol duty, just behind Laxman 
Sapkale and Ram Chandra Vithoba. 
When they went a little ahead, A-4 
and A-5 armed with sticks emerged 
from a lane in the north, which was 
at right-angles to the Sholapur road. 
It is alleged that they abused the 
deceased and Ram Chandra Vithoba, 
and asked him to stop. There was a 
scuffle between them, and the con- 
stables asked them not to quarrel. 


A-14 thereupon asked A-5 to catch 
the policemen, A-5 beat the con- 
stables. As one of the constables 


caught hold of the stick of A-5, he 
pushed him and threw him on the 
ground, A-4 beat the fallen constable. 
While that scuffle was going on. A-6, 
A-10 and A-11 came along the Sho- 
lapur road from the north where 
they were hiding in hay stacks. 
They were armed with stones which 
they threw at Laxman Sapkale. Ram 
Chandra Vithoba and Bhau Vharade. 
A-14 hit Laxman Sapkale on the 
back with a stone. Ram Chandra 
Vithoba tried to save him, At that 
time A-1, A-2, A-3, A-7, A-8 and 
A-9 came there from another direc- 
tion. Of these A-3 was armed with 
a sword, A-8 with a stick and the 
others with stones. All the accused 
surrounded Laxman Sapkale and his 
companion Ram Chandra Vithoba 
and severely beat Laxman Sapkale. 
A-8 is alleged to have inflicted an 
injury on the right shoulder of Lax- 
man Sapkale, A-4, A-5 and A-8 are 
alleged to have hit him on the head 
and, the others beat him with stones. 
A-3 inflicted a sword blow which fell 
on the left leg of Laxman Sapkale. 
Constables Laxman Shinde (P. W. 16) 
and Ramanna Sayabanna (P. W. 17), 
who were present all through, were 
blowing their whistles to attract 
other constables there. Head Con- 
stable Kokate (P. W. 18) heard the 
whistles, and when the accused saw 
bim coming, they ran away. The 
head constable stopped a passing car 
and took the injured persons to the 
Civil Hospital. He also informed the 
police station about the incident, on 
telephone. Laxman Sapkale was ad- 
mitted in the Civil Hospital at about 
10 a.m. but he succumbed to his in- 
juries within half an hour. He was 
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treated by Dr. S. N. Sanga (P. W. 
13) and a post-mortem examination 
was conducted by Dr, K. P. Daga 
(P. W. 15). The police investigated 
the case and, as has been stated, pro- 
secuted 14 persons, of whom five 
have come up in appeal to this 
Court. = 


4. The Sessions Judge of Sholapur 
convicted and sentenced the accused 
as aforesaid, but he acquitted A-1, 
A-9, A-11, A-12, A-13 and A-14. Ap- 
peals were preferred against the 
conviction as well as the acquittal, 
but as they have been dismissed by 


the aforesaid judgment of the High 
Court dated March 30/31, 1970, the 
five appellants have raised the con- 


troversy regarding the nature of the 
offence committed by them to which 
the special leave has been limited. 


5. We shall examine the contro- 
versy regarding the nature of the 
offence on the basis of the facts 
found by the High Court. 


‘6. Tt was not in controversy in 
the High Court that there were “two 
maior factions” in the village and 
that they were “bitterly opposed to 
each other”,- The appeals to the 
High Court were in fact examined on 
that “assumption”, There were seve- 
ral criminal cases between the par- 
ties, and there were several incidents 
which had led to violence in the 
past The High Court has therefore 
recorded the finding that this “very 
powerful motive which subsisted and 
which has not been disputed by 
either party must be taken into ac- 
count.” It has also been held that the 


accused were related to each other, 
and the exact relationship has been 
mentioned in the impugned judg- 


ment. 


7. It will be recalled that on 
March 25. 1968 a day before the in- 
cident which resulted in the death 
of Laxman Sapkale, Mahadeo, the 
brother of the deceased, was beaten 
by the party of the accused, as a re- 
sult of which he had received bleed- 
ing injuries on the head. Mahadeo 
lodged a report with the police, and 


the deceased also wrote to the 
police authorities for making the 
necessary arrangements for their 
safety. 
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8. Then on March 26, 1968, when 
the deceased and Ram Chandra 
Vithoba (P. 'W, 10) were proceeding 
to Sholapur, in the morning, by the 
route which was usually taken by 
them, followed by Bhau Vharade, 
and constables Laxman Shinde and 
Ramanna Sayabanna, the accused 
emerged from three different direc- 
tions. The High Court has recorded 
the finding that the accused allowed 
the deceased to go up to a point.on 
the Sholapur road “at which point 
suddenly three distinct groups of ac- 
cused persons converged on him from 
three sides and effectively trapped 
him.” The High Court has gone on 
to hold that “it was certainly not 
accidental that persons so closely 
connected with each other by rela- 
tionship and common politica? bond 
would converge on a particular spot 
on the same day at the same time 
where their common enemy was to 
be found.” That has led the High 
Court to hold further that this was 
a clear indication of “a prior deci- 
sion between all these accused to 
trap Laxman at this particular spot 
and at this particular moment and 
beat him up.” 

9. The above facts and circum- 
stances led the High Court to record 
a finding to the following effect,— 


“We have not the slightest doubt 
in this case that all the accused,. 
whose convictions we have upheld, 


partook of a common object of as- 
saulting Laxman and Ramchandra 
who was accompanying him.” 


10. The above findings of the High 
Court are sufficient to prove beyond 
any doubt that the appellants were 
members of an unlawful assembly, 
the common object of which was to 
give a severe beating to.the deceas- 
ed Laxman Sapkale. It is also a 
significant fact that although two 
constables were following Laxman 
Sapkale at the time of the incident, 
the members of the unlawful as- 
sembly were not deterred by their 
presence and went ahead with their 
pre-arranged plan of beating Laxman 
Sapkale. It has been found by ‘the 
High Court that while A-3 was arm- 
ed with a sword, A-4, A-5 and A-8 
were armed with sticks, and A-2, 
A-6, A-7 and A-10 were armed with 
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stones, and that they all beat the 
deceased. The High Court has ac- 
cepted the evidence of the two con- 
stables in this respect and has held 
that “all the accused persons gave a 
heating with sticks, stones and sword 
to Ramchandra and Laxman.” 


11. The injuries found on the per- 
son of the deceased are also relevant 
for the purpose of determining the 
offence of the appellants. Dr. K. P. 
Daga (P. W. 15) performed the post- 
mortem examination and he has stated 
that he found the following internal 
injuries on the dead body of Laz- 
man Sapkale,— 


(1) Hematoma under the scalp. 

(2) Fracture of skull of frontal 
bone 2” x !” just underneath the 
surface injury on the left parietal 
region. The fracture line extended 
to right orbit running ¥ x !⁄2” above 
superior orbital margin. The length 
of the fracture line was 3'/2”. Muscle 
over fracture No, 1 was lacerated. 


(3) There was a fracture over left 
temporal and parietal region, A big 
piece of bone 4” x 24/2” had been de- 
pressed under the temporal muscle. 
That piece of bone had another lin- 
ear fracture over the left pinna of 
the ear (2 inches in length). The 
area of fracture No. 1 consisted of 
multiple pieces. 


(4) Blood clots were seen under the 
dura on right side in parietal and 
temporal region. There was lacera- 
tion of right temporal lobe of the 
brain and there was subdural hema- 
toma on right side. Diffused hemor- 
rhages were all over the brain. 

He found several other injuries . in- 
cluding an incised wound on the left 
leg which had caused a fibular frac- 
ture on the lateral side, and a punc- 


tured wound on the right leg. The 
injuries on the parietal region, left 
frontal region and the other injury 


on the scalp were sufficient to cause 
the death of the victim in the ordi- 
nary course of nature, It would thus 
appear that very serious injuries 
were inflicted on a highly vulnerable 
part of the body like the skull, and 
the intensity of the blows can be 
easily appreciated from the fact that 
as a result of the fracture over the 
left temporal and parietal region, a 
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big piece of bone measuring 4” x 242” 
was depressed under the temporal 
muscle, As has been mentioned, Lax- 
man Sapkale succumbed to the in- 
juries in a short while, It is no- 
body’s case, and has not even been 
urged before us, that the injuries 
which were inflicted on him were un- 
intentional or accidental. The prose- 
cution has therefore proved the facts 
that severe bodily injuries were pre- 
sent on the body of the deceased, 
and that those injuries were not un- 
intentional or accidental. Then, as 
has been stated, it has also been proved 
that those injuries were sufficient 
to cause death in the ordinary course 
of nature. Thus, as has been held by 
this Court in Viram Singh v. State of 
Punjab, 1958 SCR 1495: (1958 Cri LJ 
818) all the necessary elements have 
been proved to bring the case under 
Section 300, 3rdly, of the Penal 
Code. The appellants, as has been 
stated, committed the offence in pro- 
secution of the common object of 
their unlawful assembly or, at any 
rate, they knew that that offence 
was likely to be committed in prose- 
cution of their common object, for 
there can be no doubt that they knew 
that in the prosecution of their com- 
mon object it was likely that Lax- 
man Sapkale might be so injured as 
to die as a result of the injuries 
which had been inflicted on him. 
They were therefore all guilty of 
committing the offence under Sec- 
tion 302/149 of the Penal Code, 
and the High Court rightly held 
them guilty of that offence, Re- 
ference in this connection may be 
made to Hukum Singh v. State of 
Uttar Pradesh, (1962) 1 SCR 601: 
(1961 (2) Cri LJ 711), 





12. There is no controversy before 
us regarding the conviction of Rama 
Subhana Jagdale (A-3) for the of- 
fence under S, 148, I. P.C, : 


13. So as we find no reason to dis- 
agree with the High Court regarding 
the nature of the offence committed 
by the appellants, the appeal fails 
and is hereby dismissed, 


Appeal dismissed. 


Vasudeo v. Surya Kant 
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(From: Madhya Pradesh)” 
P. K. GOSWAMI AND P, N. 
SHINGHAL, JJ. 
Vasudeo Kulkarni, Appellant v. 
Surya Kant Bhatt and another, Res- 
pondents. 


Criminal Appeal No. 23 of 1973, 
D/- 2-3-1977. 


Criminal P. C. (1898), S. 423 — 
Apveal against acquittal — Setting 
aside acquittal and convicting aceus- 
ed by High Court — Held order of 
High Court was not justified. Cri. Ap- 
peal No. 291 of 1970, D/- 22-10-1971 
(Madh Pra), Reversed, (Penal Code 
(1860), S, 420). 

The accused appellant was a senior 
lawyer and was engaged by a part- 
ner of a dissolved firm, as counsel 
for filing a suit. The partner’s son 
filed a complaint against the accus- 
ed appellant bringing a charge of 
cheating in respect of certain amount 
paid him for payment towards legal 
expenses, The accused . appellant 
stated that there was some typing 
error in statement of account sub- 
mitted by him, The trial Court found 
that it was a case of accounting be- 
tween the parties and was a matter 
of civil nature. The trial Court thus 
acquitted the appellant. The High 
Court on appeal reversed the acquit- 
tal and convicted and sentenced the 
appellant under S, 420, I. P.C. 

Held, that the High Court had no 
reason whatsoever in appeal against 
acquittal to interfere with the con- 
clusion which was clearly justified 
on the evidence. This was a case in 
which the High Court was clearly 
wrong in spelling out dishonest in- 
tention on the part of the appellant 
taking a viéw different from that of 
the trial Court. Cri. Appeal No, 291 
of 1970, D/- 22-10-1971 (Madh Pra), 
Reversed. (Para 11) 

It is true that a lawyers account 
should be clear and clean and above 
suspicion of manipulation but that 
there may arise some omissions and 
commissions in the account cannot 


*(Cri. Appeal No. 291 of 1970, D/- 
22-10-1971 (Madh Pra)), 
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give rise to a criminal 
which strong and 
proof will be necessary. 


charge for 
unimpeachable 
(Para 12) 


It is true that in an appeal against 
acquittal, the High Court may reappre- 
ciate for itself the entire evidence 
and reach its own conclusion, but it 
is equally well settled that when the 
said conclusion is contrary to that of 
the trial Court, the High Court has a 
further duty to satisfy itself that 
the grounds given by the trial Court 
for acquittal are palpably wrong or 


manifestly erroneous. shocking one’s 
sense of justice. That, as an origi- 
nal court trying the case for the 


first time, the High Court would 
have entered a verdict of conviction, 
is not the test in an appeal against 
acquittal, This was not a case where 
it is even remotely possible to cha- 
racterise the reasons for acquittal as 
palpably and umerringly shaky, in 
which case alone, there would be 
justification for interference by the 
High Court, It could also not be 
said that the reasons given by the 
High Court are demonstrably cogent 
and weighty to enable it to interfere 
with the acquittal. (Paras 16, 17) 


M/s. R. L. Kohli, R. C. Kohli and 
A. G. Ratnaparkhi, Advs. for Appel- 
lant; Mr. M. K. Khan and Mr. S. K. 
Dhingra, Advs., (for No, 1) and Mr. 
Ram Panjwani, Sr. Adv, (H. S. Pari- 
har, Adv. with him), (for No, 2), for 
Respondents. 


GOSWAMI, J.:— The appellant, an 
advocate of 25 years’ standing, was 
charged under S, 420, Indian Penal 
Code. He was acquitted by the trial 
Court holding the matter to be of 
civil nature. The High Court of 
Madhya Pradesh on appeal at the in- 
stance of the complainant (the first 
respondent herein) set aside the ac- 
quittal and convicted the appellant 
under S. 420, I. P.C., and sentenced 
him to rigorous imprisonment for two 
years and to a fine of Rs. 600/-, in 
default further rigorous imprison- 
ment for six months, 

2. The complainant is the son of 
one Dinubhai, a senior partner of 
Dinubhai & Co., with its head office 
in Bombay and a branch office in 
Indore. There were two partners, 
namely, the complainant’s father and 
one M. C. Mehta. Mehta ceased to be 
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firm with effect 
from July 5, 1960. A civil suit was 
instituted by Dinubhai against Nai 
Duniya, Indore, a daily newspaper, 
impleading M. C. Mehta also as a 
co-defendant, The suit was decreed 
against Nai Duniya but was dismiss- 
ed against M. C. Mehta with costs 
amounting to Rs, 612/- awarded to 
him. The complainant was acting as 
a junior to the appellant in this suit 
as well as in several other suits fil- 


a partner in the 


ed by the firm against others. It is 
alleged by the complainant that 
about February 8, 1965, the appel- 


lant made a demand from him, along 
with other amounts, of a sum of 
Rs. 612/- being the costs awarded to 
Mehta in the aforesaid suit by mak- 
ing a representation that he had al- 
ready deposited the amount in court 
from his own funds, Depending upon 
this statement, the complaint pro- 
ceeds, the complainant paid a sum of 
Rs. 1000/- which included the amount 
of Rs. 612/- towards the costs award- 
ed 


_ 3. The firm appealed against the 
decree and it appears a compromise 
was entered with Mehta whereby 
Mehta relinquished his claim for 
costs of Rs. 612/-. This happened on 
March 10, 1967. On that very date 
the appellant returned to Dinu- 
bhai the sum of Rs. 612/- by a cross- 
ed cheque stating that “this appeal is 
just now disposed of by the Hon’ble 
High Court, Indore. I am, therefore, 
expected to remit this sum to you”. 
Even so, the complainant, Dinubhai’s 
son, lodged a complaint in the court 
of the Additional District Magistrate, 
Indore City, on September 21, 1967, 
bringing a charge of cheating against 
the appellant by citing the only wit- 
ness in the complaint being the Re- 
cord Keeper of the High Court, Dinu- 
bhai, his father, was not even men- 
tioned as a witness in the complaint 


nor was he later examined in the 
case, 

4. In the trial the complainant 
examined himself and one Vijay- 


kumar, a clerk in the office of the 
High Court, The latter has proved 
from the records of the first appeal 
in the High Court that the costs of 
Rs. 612/- awarded to the defendant, 
Mehta, in the suit had not been de- 
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posited on behalf of the 
ant’s father, Dinubhai. 

5. The complainant reiterated his 
allegations in the complaint and fur- 
ther stated that after the compro- 
mise with Mehta which had taken 
place on March 10, 1967, he perused 
the record of the case and came to 
know that the appellant had not de- 


complain- 


posited any money of the costs to 
Mehta in the court. He, however, 
admitted that after the compromise 


the appellant had sent a cheque of 
Rs. 612/- to his father at Bombay. 


6. In the course of cross-exami- 
nation his attention was invited to 
bis following statement given before 
the Magistrate under S, 200, Cr. P. C.: 


“Thereafter when Shri V. V. Kul- 
karni told me the aforesaid thing T 
knew and had knowledge of the fact 
that he had not deposited Rs, 612.00 
in the court. Still Shri Kulkarni 
deceitfully demanded Rs, 612.00 from 
me,” 


In the printed paper-book before this 
Court at page 3, paragraph 6, there 
is an error in adding the word “not” 
before the word “knowledge”, This 
is clear from the original High Court 
paper-book which we have examin- 
ed. 

7. The trial Court found that it 
was a case of accounting between the 
parties and was a matter of civil na- 
ture. The trial Court thus acquitted 
the appellant. The High Court on 
appeal, as mentioned earlier, revers- 
ed the acquittal and convicted and 
sentenced the appellant under Sec- 
tion 420, I. P.C. Hence this appeal 
by special leave, 


8. The complainant, who had ear- 
lier quarrelled with his father and 
later for some reason or other parted 
company with the appellant, who was 
his senior, lodged the complaint 
even without the knowledge of his 
father who had already’ received the 
amount of Rs, 612/- for which the 
complainant was said to have been 
cheated, The statements of accounts 
filed in the case clearly show thai 
at different times the firm was li- 
able to pay certain expenses and 
fees to the appellant and at other 
times the appellant was holding some 
money on clients account. The letter 
of Dinubhai (Ex. D-8) dated October 
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27, 1966, to the appellant is reveal- 
ing in this respect, The letter states, 
inter alia, that— 

“indeed you have worked and you 
must receive your fees, There may 
be lot of recoveries now due and 
may I request you to recover your 
fees out of the recoveries. 

You are aware that I have ventur- 
ed to put Suryakant with your sup- 
port at Indore and there can be no 
idea ever in existence to offend you. 
I think we are best friends and there 
should be no hitch in that at all. 
x x x x 

May I therefore request you to 
please carry out all the recovery 
proceedings and take all your dues 


you think reasonable from the 
amount so recovered”, 
Similarly the letter from the com- 


plainant (Ex, D-39) to the appellant 
of March 29, 1967, written under 
instructions of Dinubhai was as fol- 
lows:—~ 

“(1) That you have submitted the 
last statement of account on 16-8- 
1966 showing the cash on hand of 
Rs. 488.60 P remaining with you for 
future expenses. 

(2) My client paid to you Rupees 
300/- (Rupees three hundred) on 3-1- 
1967, Thus, you had Rs. 788.60 
(Rupees seven hundred eighty eight 
and Np. sixty) cash on hand with 


you. 

(3) It is, therefore, requested that 
kindly give the detailed statement of 
accourt to my client, as it is re- 
guired for the purposes of Income 
tax”, 


On the top of that we find from the 
copy of the complaint (Ex, D-10) in 
Civil Suit No. 8 of 1968B filed by 
Dinubhai against the appellant on 
February 16, 1968, claiming a de- 
cree for the amount of Rupees 
11,492.85 after acknowledging the re- 
ceipt of Rs. 612/-, the subject-matter 
of the cheating case (para 3 of the 
plaint). It is, therefore, crystal clear 
that the appellant’s relationship with 
the complainant’s father was that of 
a lawyer and a client and anything 
outstanding from one or the other 
party was a matter of accounting be- 
tween them, The complainant has 
nof part to play on his own and his 
prosecution of the appellant even 
without examining his father as a 
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witness is absolutely unauthorised 
and uncalled for. 

9. Even the receipt (Ex. P-1) upon 
which the High Court principally 
relied goes to show that a sum of 
Rs. 350.90 had already been spent by 
the appellant and it is only on 
February 11, 1965, the date of the 
receipt, that this money was receiv- 
ed by him from the complainant on 
behalf of Dinubhai. Even this re- 
ceipt (Ex. P-1) shows that a round 
figure of Rs. 1000/- was paid to him 
leaving Rs. 37.10 as “cash for ex- 
penses”, By no stretch of imagina- 
tion it can be said that any decep- 
tion was practised upon the com- 
plainant on February 11, 1965, when 
the latter parted with one thousand 
rupees including the amount of 
Rs. 612/- towards the costs payable 
to Mehta, Apart from this the 
costs of Rs, 612/- were indeed a lia- 
bility of Dinubhai to Mehta and not 
a fictitious claim. There was ac- 
counting between the parties and 
even the correspondence shows that 
there have been adjustments between 
the parties from time to time That 
being the position dishonest inten- 
tion which is the principal ingredi- 
ent of an offence under Section 420, 

I. P.C. is lacking in this case 
Sea ara ee ae 


19. Even on merits it is clear that 
after receipt of the statement of ac- 
count from the appellant on i0-%- 
1965, the complainant knew quite 
well that there had been no deposit 
of Rs. 612/- as costs in the court, 
There was, therefore, no occasion 
for making a statement to the com- 
plainant to represent that the appel- 
lant had already deposited Rs. 612/- 
in the court on account of the costs 
payable to Mehta. Apart from that 
since the amount was actually pay- 
able by the firm to Mehta, there was 
no need for making any representa- 
tion to the complainant for obtaining 
this amount, It is even probable 
that this amount had been received 
towards payment of costs even with- 
out making any representation as al- 
leged. The High Court has unneces« 
sarily given exaggerated importance 
to the typed receipt (Ex, P-1) of 
February 11, 1965, signed by the ap- 
pellant wherein against the amount 
of Rs. 612/- it was recited that “the 
costs of Shri Mehta in the matter of 


Yk ea 
(Goswami J.) . [Prs, 8-12] $: ©. 1763... 
Nai Duniya, deposited by me in’ the 
court from my person?” It is 
suggested by the’ appellant in the 
course of cross-examination’. of.. the . 
complainant that this receipt. was ' 
got typed by the complainant and 
the appellant only signed it in good 
faith in the usual course, The eom- 
plainant, however, denied the sug- 
gestion, There is also no evidence 
to show as to who typed the receipt 
or who even dictated the contents in 
the receipt. Whatever be the ac- 
tual position, we are not prepared to 
hold that the complainant’s allega- 
tion of wilful and dishonest repre- 
sentation by the appellant is at all 
corroborated by the recital in the 
receipt. On the other hand, the his- 
tory of the relationship between the 
parties together with what has been 
set out above from the correspon- 
dences clearly lead to the conclusion 
that the trial Court was perfectly 
justified in holding that it was a 
matter of civil nature and the of- 
fence under S, 420, I, P.C. was not 
at all established. 


11. The High Court, therefore, had 
no reason whatsoever in appeal 
against acquittal to interfere with 
this conclusion which is clearly jus- 
tified on the evidence, This is a case 
in which the High Court was clear- 
ly wrong in spelling out dishonest 


“intention on the part of the ARPEI | 


lant taking a view different from 
that of the trial Court. 


12. Tt is not likely at all that the 


amount of Rs. 612/- was paid be- 
cause of any representation by 
the appellant but because the 
same was a known liability of 
the complainant’s father as costs 
in favour of Mehta. What was 


grievously missed by the High Court 
is that the transfer of money from 
the complainant to the appellant was 
not for a fake cause, nor did the 
passing of the money depend crucial- 
ly on the representation, assuming it 
was made, that the amount had been 
already deposited by the appellant 
out of his personal funds. The High 
Court has positively failed to take 
count of the relationship between 
the client and the lawyer which was 
a chain of mutual adjustment of ac- 
counts involving ascertainment of 


- Rs. 612/- 
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fees and all legitimate and sundry 
expenses. It is true that a lawyer’s 
account should be clear and clean 
and above suspicion of manipulation 
but that there may arise some omis- 
sions and commissions in the account 
cannot give rise to a criminal charge 
for which strong and unimpeachable 
proof will be necessary, 


13. Principally the trial Court en- 
tered the verdict of acquittal on the 
ground that “the position was very 
clear to the complainant that no de- 
posit towards the costs awarded to 
M. C. Mehta had been made by the 
accused” and “as such the possibility 
that the complainant was fully aware 
of the real position about the alleg- 
ed deposit cannot be ruled out.” The 
above conclusion of the trial Court 
rests on the complainant’s position as 
a junior lawyer assisting the appel- 
Jant in the particular suit and in 
other cases: the complainant’s own 
admission before the Magistrate in 
his statement recorded under S. 200, 
Cr. P.C. that he (complainant) “knew 
and had knowledge of the fact that 
he (the appellant) had not deposited 
in the court’; and the 
statement of account of February 9, 
1965, received by the complainant on 
February 10, 1965, showing that the 
deposit of Rs, 612/- had not been 
mentioned. 


14. It is, therefore, impossible _ for- 


the High Court to hold, on the evi- 
dence on record, that “it. is difficult 
to agree with the learned Magistrate 
that Suryakant must have known 
and did actually know that no depo- 


` sit had been made”, The High Court 


even did not refer to the statement 
of the complainant in his initial de- 
position which was put to him in the 
course of cross-examination, 


15. The Magistrate also gave im- 


portance to the fact that the com- 
plainant’s father, on whose behalf 
alone the complainant was acting, 


should not have been examined as a 
witness. The Magistrate also consi- 
dered the unusual delay in lodging 
the complaint as one of the grounds 
for ‘treating their real controversy 
to be of civil nature.” 


16. It is true that in 
against acquittal, the 


an appeal 
High Court 


A.LR. 


may reappreciate for itself the entire 
evidence and reach its own conclu- 
sion, but it is equally well settled 
that when the said conclusion is con- 
trary to that of the trial Court, the 
High Court has a further duty to 
satisfy itself that the grounds given 
by the trial Court for acquittal are 
palpably wrong or manifestly errone- 
ous, shocking one’s sense of justice. 
That, as an original court trying the 
case for the first time, the High 
Court would have entered a verdict 
of conviction, is not the test in an 
appeal against acquittal, The High 
Court spelt out dishonest intention 
from the appellant’s refund of the 
amount by cheque on March 10, 
1967, on settlement between the par- 
ties in appeal. This is an entirely 
wrong approach as the mens reg for 
the charge of cheating has to be 
considered on the date of the frau- 
dulent or dishonest representation 
which was allegedly on February 8, 
1965, two years earlier, 


17. Having examined the reasons 
given by the trial Court for the ac- 
quittal and having ourselves perused 
the entire evidence, we are clearly of 
opinion that this is not a case where 
it is even remotely possible to cha- 
racterise the reasons for acquittal as 
palpably and wunerringly shaky, in 
which case. alone; there would be 
“justification for interference by the 
High Court, We are also unable to 
say that the reasons given by the 
High Court are demonstrably cogent 
and weighty to enable it to inter- 
fere with the acquittal, 


18. At the conclusion of the argu- 
ment by Mr. Khan on behalf of the 
complainant pressing for conviction 
of the appellant, Mr. Panjwani, ap- 
pearing on behalf of the State, fair- 
ly enough, did not think it proper 
to support the judgment of the High 
Court. 


19. In the result the appeal 
is allowed, The judgment of the 
High Court is set aside. The ap 
pellant who has been on bail shall 
be discharged from his bail bond, _ 

Appeal allowed. 
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AIR 1977 SUPREME COURT 1765 
= 1977 CRI. L, J. 1157 
(From: Madhya Pradesh)* 

S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM, JJ. 
Pyare Lal, Appellant v. 

Madhya Pradesh, Respondent, 

Criminal Appeal No. 229 of 1976, 
D/- 17-1-1977. 

Penal Code (1860), Ss. 302, 303 — 
Evidence — Accused, a life convict 
was last seen with two deceased war- 
ders before he climbed up tower and 


proclaimed that he committed the 
murders — Accused also making 
extra-judicial confession — At his 


instance murder weapon was recover- 
ed — His blood-stained clothes also 
recovered from his person — Held 
offence stood proved beyond reason- 
able doubt against the accused and 
no other sentence except death could 
be imposed, (Paras 3, 4) 


Krishan Pal Singh, Adv. A. C., for- 


Appellant; M/s. I. N. Shroff and 
H. S. Parihar, Advs., for Respondent. 


FAZAL ALI, J:— The appellant 
has been convicted under Sec. 303 of 
the Indian Penal Code for causing 
the murders of Kuhrami and Suresh 
Chandra, both of whom were con- 
vict warders along with the appel- 
lant in Bilaspur jail. It appears that 
between the night of 23rd and 24th 
June, 1974 the accused was sleeping 
with the two deceased persons and 
nearabout dawn he is alleged to have 
murdered both of them by assault- 
ing them with handle of a hand- 
pump. When the Jail authorities ap- 
peared on the scene they found the 
deceased lying unconscious in pool 
of blood, The accused had in the 
meantime climbed the -tower and pro- 
claimed from there that he had com- 
mitted the murders and that he was 
not coming down, It was after some 
persuasion that the jail - authorities 
were able to apprehend the accused. 
Thereafter, F. I.R. was lodged and 
after the usual investigation a charge- 
sheet was submitted against the ap- 
pellant, The appellant is alse stated 
to have made extra-judicial confes- 


*(Cri. Appeal No. 499 of 1975, D/- 
28-7-1975 (Madh Pra)). 
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sion’ before the Assistant Jailor, P. W. 
1 Mr. Saxena, which was followed up 
by judicial confession before a Magis- 
trate. 7 : 

2. The two courts below have 
carefully analysed the evidence 
against the appellant and have found 
that although the case of the appel- 
lant rests wholly on circumstantial 
evidence, the evidence is absolutely 
conclusive and excludes every other 
hypothesis except the guilt of the 
accused. The High Court has cata- 
logued the circumstances against the 
appellant at page 114 of the paper- 
book, which are as follows: 

(a) When Arjun (P. W. 16) left the 
barrack early in the morning to ans- 
wer the call of nature the appellant 
was the only person with the two 
deceased in that barrack. When Arjun 
(P.W. 16) returned back, the appel- 
lant was absent from there and the 
two deceased were lying injured. 


_ (b) -The conduct of the appellant 
inasmuch as that he had climbed sn 
the tile roof of the Octagon Office 
and in spite of persuasions refused to 
come down till about 8.30 a.m. 

(c) The statement made by the ap- 
pellant that since he had committed 
the murder hence he would not come 
down. : 

(d) The clothes of the appellant 
which were seized from his body 
were found to be stained with human 
blood. 


(e) The discovery of the handle of 
a pump on an information given by 
the appellant which was found to be 
stained -with -~ blood, However, the 
origin could not be determined by: 
the Serologist, as the stains had dis- 
integrated. 

(£). Confession made by the appel- 
lant before a Judicial Magistrate. 

(g) Motive. 


3. Mr, Krishan Pal Singh appear- 
ing for the appellant submitted in 
the first instance that judicial con- 
fession is inadmissible as the Magis- 
trate who recorded the same, has 
not been examined to prove the con- 
fession, or the voluntary nature - of 
the same, It appears that the Magis- 
trate was not examined before the 
trial Court but both the courts have 
relied on the confession and have 
held that it was voluntary, Even if 
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we exclude the judicial confession 
from consideration, there is  suffici- 
ent circumstantial evidence to con- 
nect the appellant with the crime. 
The circumstantial evidence, namely, 
the fact that the accused was last 








urder, that after being apprehend- 
ed. he made an extra-judicial confes- 
sion before Mr. Saxena, Asstt, Jailor, 
that at his instance the murder wea- 
pon. the handle. was recovered and 
the fact thet his blood-stained clothes 
were recovered from his person, lead 
unmistakably to the only irresistible 
conclusion that the appellant himself 
had committed the murder of the 
two deceased. 


4. Having gone through the evi- 
dence and the judgments of the 


courts below we are satisfied that 
the prosecution has been able to 
prove its. case beyond _ reasonable 


doubt against the appellant. Unfor- 
tunately, for the offence of murder 
under S. 303 no other’ sentence ex- 
cept death can be imposed. The ap- 
‘pellant had brutally murdered two 


persons while himself undergoing 
sentence of imprisonment for life, 
and, therefore, Section 303 clearly 


applies to the present case. We are 
extremely thankful to Mr. Krishan 
Pal Singh who has appeared amicus 
curiae in this case and has been of 
great assistance to us, The appeal 
fails and is accordingly dismissed. 
Appeal dismissed. 


AIR 1977 SUPREME COURT 1766 
= 1977 CRI, L, J, 1158 
(From: Punjab and Haryana) 
P. N. BHAGWATI AND 
A. C. GUPTA, JJ. 

Sardar Singh, Appellant v. State of 
Haryana, Respondent, 

Criminal Appeal No, 313 of 1971, 
D/- 1-11-1976. 

Penal Code (1860), Ss. 409, 405 — 
Scope — Ingredients of offence under 
— Mere failure or omission to re- 
turn property not sufficient to con- 
stitute offence under. 


DU/DU/B320/77/RSK 


A.L R. 
The accused who was a Patwari 


was- admittedly entrusted with the 
receipt-book or in any event with 
dominion over it, but there was no 


evidence to establish that he dis- 
honestly misappropriated the receipt- 
book or converted it to his own use 
or dishonestly used or disposed of the 
receipt-book, Held it was quite pos- 
sible that the accused might have 
lost or mislaid the receipt-book and 
hence he might have been unable to 
return it to the superior authorities. 
What the section required was some- 
thing much more than mere failure 
or omission to return the receipt- 
book, The prosecution had to go 
further and show that the appellant 
dishonestly misappropriated or 


con- 
verted the receipt-book to his own 
use or dishonestly used or disposed 


of it. That, the prosecution had not 
been able to do in the present case 
and therefore, the accused was wrong- 
ly convicted under S. 409. Order of 
Punjab and Haryana High Court, 
Reversed, (Para 2) 


BHAGWATI, J:— The appellant 
was posted as Patwari in Revenue 
Circle Raisina, Gurgaon and he took 
charge of his post on 6-11-1967. 
When the the charge of the post was 
taken by him, a memo, Ex. PA was 
prepared, setting out various books, 
documents and papers which were 
received by him at the time of tak- 
ing charge. It appears that within a 
short time the appellant ran into dif- 
ficulties and he was suspended in 
vonnection with a departmental in- 
quiry which was proposed to be held 
against -him, Though he was direct- 
ed to hand over charge of the post 
on account of his suspension, he fail- 
ed to do so and hence under the 
orders of the Revenue Assistant, Gur- 
gaon the lock of his room had to be 
broken open on 29th December, 1967 
and the charge was taken by his 
successor Abdul Wahid and a list, 
Ex. PB was prepared setting out the 
books, documents and papers which 
were found in the room and of 
which possession was taken by Ab- 
dul Wahid, Another list Ex. PF was 
also prepared at this time showing 
the books, documents and papers 
which according to the prosecution 
were missing from the room, This 
list Ex. PF mentioned inter alia one 


1977 


eurrent receipt-book one current 
roznamcha wagqiati and one current 
register of fee, The case of the pro- 
secution was that the appellant com- 
mitted criminal breach of trust* in 
respect of these three documents as 
also in respect of an amount of 
Rs. 26.50 p. which had been receiv- 
ed by the appellant in his capacity 
as Patwari for the purpose of giving 
certified copies and which he failed 
to account for at the time when the 
charge was taken from him. The ap- 
pellant was accordingly tried before 
the Judicial Magistrate, First Class 
for the offence under S. 409 of the 


P.C. in respect of the amount 
of Rs. 26.50 p., roznamcha wadaiati, 
copying fee register and receipt- 
book. The learned Judicial Magis- 


trate came to the conclusion that 
there was nothing to show that the 
amount of Rs. 26-50 p, was entrust- 
ed to the appellant nor was there 
any definite material to establish that 
roznamcha wadqiati and copying fee 
register were in his charge and the 
learned Magistrate therefore exone- 
rated the appellant in respect of 
these items. But so far as the re- 
ceipt-book was concerned, the learn- 
ed Magistrate found that it was en- 
trusted to the appellant at the time 
when he took charge and since it was 
not to be found at the time when 
the lock of his room was broken 
open and charge was forcibly taken 
from him, he must be held to have 
committed criminal breach of trust in 
respect of the same and in this view, 
the learned Magistrate found the ap- 
pellant guilty under Sec. 409 of the 
Indian Penal Code and sentenced him 
to imprisonment till the rising of the 
Court and to pay a fine of Rs, 100/-. 
The appellant preferred an appeal to 
the Sessions Judge, Gurgaon but the 
learned Sessions Judge also took the 
same view as the learned Magistrate 
and rejected the appeal. The appel- 
lant then preferred a revision appli- 
cation to the High Court but the re- 
vision application also met with the 
same fate, Hence the present appeal 
by the appellant with special leave 
obtained from this Court. 


2. The only question which arises 
for consideration in this appeal is 
whether the appellant could bė said 
to have committed criminal breach 
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of trust in respect of fhe receipt- 
book. There can be no doubt and 
that is amply proved by the oral 
evidence on record read with the 
list Ex, PA, that the receipt-book 
was entrusted to the appellant im his 
capacity as Patwari on 6th Novem- 
ber, 1967 when he took charge of his 
post. It must equally be taken to 
be established that the receipt-book 
was not in the room of the appel- 
lant when the lock was broken open 
and charge was forcibly taken from 
him on 29th December, 1987: Vide 
Exs, PF and PG. The receipt book. 
was thus not returned by the appel- 
lant though he was bound to do so 
at the time of handing over of charge 
to his successor, But from this it 
does not necessarily follow that the 
appellant committed criminal breach 
of trust in respect of the receipt- 
book, Section 409 can be invoked 
only if it can be shown that the ac- 
cused being in any manner entrust- 
ed with property or with dominion 
over property in his capacity as pub- 
lic servant committed criminal breach 
of trust in respect of that property. 
The offence of criminal breach is de- 
fined in Section 405 and an essential 
ingredient of this offence is that the 
accused being in any manner entrust- 
ed with property or with dominion 
over property, dishonestly misappro- 
priates or converts to his own use 
that property or dishonesfly uses or 
disposes of that property in viola- 
tion of any direction of law prescrib- 
ing the mode in which such trust is. 
to be discharged or of any legal 
contract, express or implied, which 
he has made touching the discharge. 
of such trust. Here, as we have al- 
ready pointed out, the appellant was 
admittedly entrusted with the re- 
ceipt-book or in any event with 
dominion over it, but there is no evi- 
dence to establish that he dishonest- 
ly misappropriated the receipt-book 
or converted it to his own use or dis- 
honestly used or disposed of the re- 
ceipt-book. It is quite possible that 
the appellant might have lost or 
mislaid the receipt-book and hence 
he might have been unable to return 
it to the superior authorities, What 


the section requires is something 
much more than mere failure or 
omission to return the receipt-book. 
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The prosecution has to go further and 
show that the appellant dishonestly 
misappropriated or converted the re- 
ceipt book to his own use or dis- 
honestly used or disposed of it. That, 
We are afraid, the prosecution has 
not been able to do in the present 
case, We are, therefore, of the view 
that the appellant was wrongly con- 
victed under S. 409. 


3. We accordingly allow the ap- 
peal, set aside the order of convic- 
tion and sentence recorded against 
the appellant and acquit him of the 
offence under Sec. 409 of the Indian 
Penal Code, 


Appeal allowed. 


AIR 1977 SUPREME COURT 1768 
= 1977 CRI. L. J. 1160 
(From: Gujarat)* 

A. C. GUPTA AND P. N, 
SHINGHAL. JJ. 

Criminal Appeal No 37 of 1975: 
Bharwad Bhikha Natha and others, 
Appellants v, The State of Gujarat, 

Respondent. 
Criminal Appeal No. 38 of 1975: 
The State of Gujarat, Appellant v. 
Bharwad Bhikha Natha and others, 
Respondents. 


Criminal Appeals Nos. 37 and 38 of 
1975, D/- 3-5-1977. 

{A) Penal Code (1860), Ss. 302/149 
—Unlawful assembly — Common ob- 
ject to commit trespass and use 
force —Death caused by one by 
using dharia — Common object if 
changed — Acyuittal under Ss. 302/ 
149 held justified, 


Eight accused who were shepherds 
by vrofession and who were all arm- 
ed with sticks were members of an 
unlawful assembly whose common 
object was to commit cattle tres- 
pass in anothers field. While 
they were grazing their cattle 
in the field of another the three 
watchmen who were armed with 
sticks and dharias intervened and tri- 


*(Cri, Appeal No. 863 of 1972 and 
Cri, Appeal No. 40 of 1973, D/- 
9/10-9-1974 (Gui)). 
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ed to desist them from doing so and 
when the watchmen tried to take 
the cattle to the cattle pound used 
their sticks for assaulting the watch- 
men, One of the watchmen who had 
received dharia injuries at the hands 
of one accused died as a result, The 
High Court in appeal had confirmed 
the acquittal of seven accused under 
S. 302/149 and convicted the eighth 
accused under S, 304 Part II, I. P.C. 
On further appeal to Supreme Court. 


Held that the accused were also 
members of an unlawful assembly 
whose common object was to prevent 
by force the watchmen from carry- 
ing out their duty. The extent of 
force they were prepared to use can 
be inferred from the manner of as- | 
sault. In the instant case the fact 
that the eighth accused had snatched 
the dharia from one watchman did 
not mean that the other accused 
knew that he would use the dharia 
in the manner he did. Hence, the 
trial Court and the High Court were 
right in acquitting them under Sec- 


tion 302/149, I. P.C. (Para 4} 
(B) Penal Code (1860), Secs. 308 
Cl. (3), 302, 304 Part I — Accused 


dealing dharia blows on head of K 
with great force resulting in fracture 
of skull and ultimately in his death 
— High Court finding that even if 
accused did not intend to cause K’s 
death he must have known that he 
was likely to cause his death — Con- 
elusion of High Court that offence 
fell under Sec, 304 Part I held not 
correct — Case falls squarely under 
Cl. 3 of S. 300 as accused must have 
intended to cause such injury which 
was sufficient in the ordinary course 
of nature to cause death and aceused 
must be held guilty under Sec, 302. 
Cri. A. No, 863 of 1972 and Cri. A. 
No. 40 of 1973, D/- 9/10-9-1974 (Gui), 
Partly reversed, (Para 5) 


Mr. H. K. Thakore Adv. and Mr. 
S. K. Dholakia and R C. Bhatia, 
Advs., for Appellants in Crl. A. No. 
37/75 and for Respondents in Crl. A. 
No. 38/75; Mr, D. V, Patel Sr. Adv., 
(M/s. Vimal Dave and M. N. Shroff 
Advs, with him), for Respondent in 
Crl. A .No. 37/75 and for Appellant 
in Cri, A, No, 38/75. 

GUPTA, J.:— These are two ap- 
peals by special leave, one is by 
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eight accused persons against the 
order of conviction and sentences 


passed, in respect of seven of them on 
charges under Ss. 323 and 447 of the 
Indian Penal Code and Sec, 162 (2) 
of the Gujarat Panchayats Act, and 
as regards one of them under S, 304 
Part II of the Indian Penal Code; 
the other appeal is by the State of 
Gujarat against the acquittal of the 
seven accused in respect of the charge 
under Sec, 302/149 of the Indian 
Penal Code and the acquittal of the 
eighth accused of the charge under 
S. 302. The judgment of the High 
Court appealed from also disposed of 
two appeals from the Judgment of 
the Sessions Judge, Ahmedabad (Ru- 
ral) at Narol, one by the accused 
against their conviction and the other 
by the State against their acquittal in 
respect of some of the charges. It 
appears that in village Lambha in 
Ahmedabad District a dispute had 
been going on between the agricultu- 
rists and the shepherds; the allega- 
tion against the shepherds was that 
they were damaging the standing 
erop in the fields by grazing their 
cattle therein, Because of this dis- 
pute between the two parties the vil- 
lage panchayat appointed three 
watchmen to guard the standing 
crop. Kalu Khan who died as a re- 
sult of an occurrence which is the 
genesis of these appeals, was one of 
the watchmen; the two others were 
Hasanbhai, who is the complainant in 
the case, and Magan Boghabhai. The 
incident took place in the morning of 
December 14, 1971. Hasanbhai and 
Magan saw the first seven appellants 
before us and several others grazing 
their cattle in the field of one Bhula- 
bhai Aminchand (P. W. 15), These 
two watchmen informed Kalukhan of 
what they had seen and all the three 
started toward Bhulabhai Amin- 
chand’s field. On way they met P.W. 
14 Khodabhai and appellant No. 8 
Matambhai Punabhai who is said to 
be the chief of the shepherds. Ap- 
pellant No. 8 was accused No. 13 in 
the trial Court; hereinafter we will 
refer to the appellants by their serial 
numbers as accused in the trial 
Court, Khodabhai requested accused 
No. 13 to accompany the watchmen 
to Bhulabhai’s field and persuade the 
shepherds to call away the cattle. 
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Accused No, 13 proceeded to the 
field on a bicyele followed by the 
three watchmen on foot. Of the 


watchmen Kalukhan was armed with 
a stick and the other two had dha- 
rias, Reaching the field Kalukhan 
told the shepherds that if they did 
not take out their cattle from the 
field he would send them to the cat- 
tle pound and when the shepherds did 
not pay any heed to his warning, he 
proceeded to take the cattle to the 
cattle pound as he had said. It was 
then that the assault started. All the 
accused other than accused No. 13 
beat up Kalukhan and Hasan with 
sticks which they carried. It is al- 
leged that accused No, 13 snatched 
away the dharia in Magan’s hand and 
hit Kalukhan thrice on the head with 
it. When the assault was going on, 
P. W. 5 Baldevbhai Ranchhodbhai 
came on the scene carrying a gun. 
As the situation was taking «a serious 
turn P.W.5 shouted to the accused 
to stop the quarrel and warned them 
that unless they stopped fighting he 
would fire, At this, accused Nos, 2 
and 5 rushed towards him and P.W. 
5 raised his gun to protect himself 
from the lathi blows aimed at him. 
The blows fell on the gun which 
dropped on the ground and broke 
into two. On being assaulted Kalu- 
khan fell down. The accused then 
left the place. 


2. The defence of some of the ac- 
cused was that Bhulabhai Amin- 
chand had permitted them to graze 
their cattle in his field. The trial 
Court relying on the evidence of 
P.W. 4 Hasanbhai, which the Ses- 
sions Judge found was corroborated ` 
by the evidence of P., W. 5 Baldev- 
bhai and P. W, 14 Khodabhai, held 
accused Nos. 1, 2, 4, 5, 8, 11, 12 and 
13 guilty of having committed offen- 
ces punishable under Section 447 of 
the Indian Penal Code and S. 162 (2) 
of the Gujarat Panchayats Act and 
sentenced them to suffer rigorous im- 
prisonment for three months for 
each of the offences. They were- also 
convicted of offences punishable under 
Sec, 323 of the Indian Penal Code, 
accused Nos, 1 and 4 for voluntarily 
causing hurt to Kalukhan, and ac- 
cused Nos, 2, 4, 5, 8, 11 and 12 for 
causing hurt to Hasan, and each of 
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them was sentenced to undergo rigo- 
rous imprisonment for three months. 
Accused No. 13 was found guilty of 
having committed an. offence punish- 
able under S. 325 of the Indian Penal 
Code and was sentenced to undergo 
rigorous imprisonment for two years 
and a fine of Rs. 1000/-, in default to 
suffer rigorous imprisonment for fur- 
ther six months. He was also con- 
victed under S. 447 of the Indian Pe- 
nal Code, 
in all the cases were ordered to run 
concurrently, 


3. From the decision of the trial 
Court two appeals were preferred to 
the High Court, the accused appeal- 
ing against their conviction and the 
State against the acquittal of accus- 
ed No, 13 of the charge under Section 
302 of the Indian Penal Code and the 
remaining accused of the charge 
under Section 302 read with S. 149. 
The High Court in agreement with 
the trial Court accepted the prosecu- 
tion case that the crop on Bhula- 
bhai’s field was damaged by the ac- 
cused by grazing their cattle therein 
on the date of the incident -and that 
the defence that Bhulabhai had per- 
mitted them to graze cattle in his 
field was not true. The High Court 
also held that P. W. 4 Hasan and 
P.W. 5 Baldevbhai were eye-witnes- 
ses to the incident. Relying on these 
two witnesses the High Court held 
that the Sessions Judge had taken a 
correct view of the situation in hold- 
ing that the accused were the aggres- 
sors and affirmed the conviction and 
the sentences passed on accused Nos. 
1, 2, 4, 5, 8, 11 and 12. So far as 
these accused are concerned, we find 
no reason to differ from the concur- 
rent findings of fact of the two 
courts on which their conviction 
rests, Appeal No. 37 of 1975 is there- 
fore dismissed. 


4. Appeal No, 38 of 1975 is by 
the State against the acquittal of ac- 
cused No. 13 and the other accused 
persons respectively of the charges 
under Section 302 and Sec, 302/149. 
First we will take up for considera- 
tion the acquittal of the accused of 
the charge under Sec. 302/149 of the 
Indian Penal Code. The High Court 
affirmed the order of acquittal pass- 
‘ed by the Sessions Judge because the 


The substantive sentences ' 
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account of assault as given by Hasan- 
bhai in the complaint and as appear- 
ing from the evidence of Hasan and 
P. W. 5 Baldevbhai Ranchhodbhai 
differs so that it is not possible to 
follow the sequence in which it had 
taken place, Undoubtedly the she- 
pherds were members of an unlawful 
assembly whose common object was 
to commit cattle trespass in Bhula- 
bhai Aminchand’s field. They had 
all sticks in their hands which they 
used against Hasan and Kalukhan to 
prevent the cattle being impounded. 
Thus they were also members of an 
unlawful assembly whose common 
object was to prevent by force the 
watchmen carrying out their duty. 
The extent of force they were pre- 
pared to use can be inferred from 
the manner of assault, Here the se~ 
quence in which accused No. 13 and 
the other accused took part in the as- 
sault on Kalukhan becomes relevant. 
Mr. Patel appearing for the appel- 
lant, State of Gujarat submitted that 
it was difficult for the witnesses to 
recount the occurrence in its correct 
sequence in every detail, That may 
be so, but this difficulty does not 
make an inference as to the common 
object: easier, Tt is true that both 
P.W. 5 and P, W., 4, Hasan have said 
that accused No. 13 snatched away 
fhe dharia from Magan’s hand, but 
from this we do not think it is pos- 
sible to_ hold that the other accused 
knew that accused No. 13 was like- 
ly to use it in the way he did. They 
may have reasonably thought that 
the dharia was snatched away from 
Magan to prevent him from using 
the dharia against them. Both P. W. 
4 and P. W, 5 have admitted that 
none of the stick blows given by the 
accused was aimed at Kalukhan’s 
head which strengthens such an in- 
ference, In these circumstances the 
exact sequence in which the assault 
on Kalukhan took place becomes im- 
portant, In our view, therefore, both 
the trial Cours and the High Court 
were right in acquitting these accus- 
ed of the charge under S, 302/149 of 
the Indian Penal Code, 


5. Before we proceed to consider 
the case of accused No, 13, it would 
be necessary to refer to the medical 
evidence, Accused No. 13 died at 8 
P.M. on the day of the incident in 
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V. S. Hospital, Ahmedabad. Dr. Jyo- 
tiben Narhar (P. W. 1) who perform- 
ed the post-mortem examination of 
the dead body of Kalukhan found 
among other injuries four sutured 
wounds on the scalp. According to 
her these could have been caused by 
“sharp cutting instrument and hard 
and blunt substance.” In her opinion 
“the cumulative effect of these inju- 
ries would necessarily be death.” Dr. 
Naik (P. W, 11) who examined Kalu- 
khan when he was admitted to his 
ward in the hospital found among 
other injuries (1) curved contused la- 
cerated wound about 2'2” x 2” bone 
deep over left side of frontal region 
at the level of hair line, (ii) curved 
contused lacerated wound 3” x. 'h” 
bone deep on right parietal region, 
(iii) irregular contused lacerated 
wound above the right eyebrow 1” x 
f bone deep. According to him the 
curved injuries could have been caus- 
ed by a dharia or by any such sharp 
instrument, The other injury on the 
head, in his opinion, could have been 
caused by the reverse side oft 
dharia. Dr. Shah (P. W. 2) who had 
first examined Kalukhan before he 
was admitted to the hospital. men- 
tioned in his certificate (Ex. 21) mul- 
tiple contused lacerated wounds on 
the head of Kalukhan, It may be 
stated here that the cap which Kalu- 
khan was wearing at the time of the 
incident is one of the material exhi- 
bits in the case; it is described as 
blood-stained. In view of the evi- 
dence of P. W. 5 and P, W. 4,. who 
have said that accused No. 13 inflict- 
ed dharia blows on Kalukhan’s head 
and Kalukhan was wearing a cap at 
the time, and in view of Dr. Naik’s 
definite opinion that the injuries on 
Kalukhan’s head could have been 
caused by dharia, even if the wounds 
were contused lacerated wounds, 
there is nothing in the medical evi- 
dence which is inconsistent with the 
evidence of the two eyewitnesses, 
as the High Court has held. The 
High Court found that the dharia 
blows must have been inflicted with 
great force because they resulted in 
the scalp being fractured. The High 
Court further found that even if ac- 
cused No, 13 did not intend to cause 
Kalukhan’s death, he must have 


known that by his act he was like- 
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ly to cause his death. Having consi- 
dered the evidence for ourselves we 
are also of the same opinion, But 
after recording: all these findings the 
High Court came to the conclusion 
that the offence fell under Sec, 304 
Part II of the Indian Penal Code and 
not under S. 325 as the Sessions 
Judge had held. We have no doubt 
that the Sessions Judge was wrong, 
but we also do not see how on the 
findings reached by the High Court 
this could be a case under Sec, 304 
Part II, On the evidence it is not 
possible to come to any other con- 
clusion than that accused No, 13 in- 
tended to cause such injury which 
was sufficient.in the ordinary course 
of nature to cause death, That be- 
ing so, the case falls squarely under 
the third clause of S. 300, 1. P.C. 
Therefore though we agree with the 
findings recorded by the High Court, 
We are unable to concur in the con- 
clusion reached by the High Court 
that the offence was covered under 
Section 304 Part II; in our opinion 


the—the only conclusion possible on these 


findirigs~is that accused No. 13 was 
guilty of an offence punishable 
pede S. 302 of the Indian Penal 
ode. 


6. In the result, we dismiss ap- . 
peal No. 37 of 1975; we allow appeal 
No, 38 of 1975 partly, alter the con- 
viction of accused No, 13 Bharwad 
Matam Puna (respondent No, 8) from 
one under S. 304 Part II of the 
Indian Penal Code to one under Sec- 
tion 302 of the Indian Penal Code 
and sentence him to rigorous impri- 
sonment for life, The order of con- 
viction and the sentences as regards 


the other accused persons are main- 
tained. 


‘Ordered accordingly. 
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Civil Appeal No. 1134 of 1973, Cri- 
minal Appeals Nos. 319 of 1974 and 
358 of 1976, D/- 5-5-1977. 

(A) Prevention of Corruption Act 
(1947), Sections 5 (2) and 6- — Penal 
Code (1860), Sections 120-B and 21 
— W., B.' Criminal Law Amendment 
‘(Special Courts) Act (21 of. 1949), 
Ss. 4 (1) Proviso and 4 (2) and 10.-=— 
Prosecution of ex-public-servant and 
outsider . Jurisdiction of Special 
“Court — 1974 Cri LJ 92 (Cal), Re- 
versed. 


Where the case for an offence 
under S. 5 (2) of the Act against an 
ex-Major of the Indian Army and 
under S. 5 (2) read with S, 120-B, ` 
1.P.C, against a businessman was 
allotted to the Special Court under 
S 4 (2) of W, B. Act. 

Held, that the trial before the 
Special Court could not be ques- 
_tioned as without jurisdiction, 1974 
Cri LJ 92 (Cal), Reversed. 

(Para 20) 

Under Section 4 (1) of the Bengal 
Act. the scheduled offences which 
include an offence under S.:5 (2) of 
the Act as also conspiracy to com- 
mit that offence shall be triable by 
Special Courts only. No other court 
ean, therefore, try these offences. 
`` 1952 Cri LJ 510 (SC), Distinguished. 

a (Para 15) 
The crucial date for the purpose 
of -attracting the provisions of the 
Act as well as those of the Ben- 
. gal Act is whether the offence has 
been committed by a public servant ` 
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State of W. B. v. Manmal 


A.LR. 


within the definition of S. 21 of 
LP.C, The date for determining the 
offence is the date of the commis- 
Sion of the offence when the person 
arraigned must be a public servant. 
Retirement, resignation, dismissal or 
removal of a public servant would 
not wipe out the offence which he 
had committed while in service. 
Under Section 6 (1) of the Act, as 
in the case of Sec, 190 (1), Cr. P.C. 
the court takes cognizance of an of- 
fence and not an offender. The cru- 
cial date, therefore, for taking cog- 
nizance in this case is the date when 
the case was received by the Special 
Court on being allotted by the State 
Government under Sec. 4 (2) of the 
Bengal Act, 1967 Cri LJ 1081 (SC), 
Rel. on. (Para 17) 

Section 10 of the Bengal Act will 
apply when the provisions of that 
section are clearly attracted, Section 
6 of the Act is interpreted by the 
Supreme Court not to apply to -a 
public servant who has ceased to be 
in office, That-would not affect the 
-interpretation of Section 10 of the 
Bengal Act. (Para 18) 


Section 165A, T. P., C. is clearly ap- 
plicable. to an outsider who may abet 
a public servant. Item 8 of the Sche- 
dule to the Bengal Act mentions any 
conspiracy to commit or any attempt to 
commit orany abetment of any of the 
offences specified in Items 1,2,3 & 7. 
It is, therefore, clear that under Item 
8 of. the Schedule an outsider can be 
tried along with a public servant if 
the former abets or commits an of- 
fence of conspiracy to commit an of- 
fence under Section 5 of the Pre- 
vention of Corruption Act which is 
mentioned in Item 7 to the Schedule. 

4 (Para 19) 

(E) W. B. Criminal Law Amend- 
ment (Special Courts) Act (21 of 1949), 
S. 4 (1) Proviso — Provisions do not 
attract Art. 14 of Constitution — 
{Constitution of India, Art. 14). 

(Para 15) 
Cases Referred: Chronological Paras 
AIR 1971 SC 786: (1971) 3 SCR 236: 

1971 Cri LJ 662 11, 14 
AIR 1967 SC 1167: (1967) 2 SCR 423: 

1967 Cri LJ 1081 17 
AIR 1958 SC 107: 1958 SCR 1037: 

1958 Cri LJ 254 6, 10, 14 
ATR 1952 SC 75: (1952) 3 SCR 284: 

1952 Cri LJ 510 15 
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GOSWAMI, J..— In these appeals 
a common question of law arises for _ 
consideration. We will therefore re- 
fer to the facts as appearing in Civil 
Appeal No. 1134 of 1973 to decide the 
issue and our decision will govern 
these appeals. 


.2. We are informed that the sole 
appellant in Criminal Appeal No. 319 
of 1974 died. The said appeal, there- 
fore. abates and is dismissed. 


3. Civil Appeal No, 1134 of 1973 
is directed against the judgment of 
the Division Bench of the Calcutta 
High Court whereby the earlier judg- 
ment of the single Judge was re- 
versed, The facts so far as material 
may be briefly stated: 

On or about May 27, 1967, a case 
was lodged by the Deputy Superin- 
tendent of Police, Central Bureau of 
Investigation, Sub-Division, Calcutta, 
against R. C. Bhattacharjee who was 
an ex-Major of the Indian Army and 
Manmal Bhutoria (hereinafter, the 
respondent) who was a businessman. 
It was alleged that R. C. Bhattachar- 


the respondent—had- accepted certain 
tenders from a fictitious nominee of 
the said respondent for supply of 
certain stores to the military autho- 
tities at a price exceeding the price 
quoted by the other tenderers and 
thereby caused substantial loss to the 
Military Authority and to the Gov- 
ernment of India, It was further al- 
leged that the said Bhattacharjee 
along with the respondent had com- 
mitted offence of conspiracy of cri- 
minal misconduct by a public ser- 
vant in dishonestly abusing his posi- 
tion as a public servant for obtaining 
undue pecuniary advantage which 
amounted to an offence under Sec- 
tion 5 (2) of the Prevention of Cor- 
ruption Act, 1947. 


4. Accused Bhattacharjee was in- 
validated from the Military service 
with effect , from February 14, 1966, 
as permanently unfit for any form of 
military service. : 


5. A case. under the Prevention of 
Corruption Act, 1947 (hereinafter, 
briefly the Act) can be tried only by 
a special court constituted under the 
provisions of the West Bengal Cri- 
minal Law Amendment (Special 
Courts) Act, 1949 (West Bengal Act 
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XXI of 1949) (briefly the 
Act). By a notification in the Cal- 
cutta Gazette dated June 15, 1967, 
the State Government allotted the 
said case to the’ Fourth Additional 
Special Court in Calcutta under sub- 
section (2) of S. 4 of the Bengal Act. 
When the Special Court fixed the 
case for trial on 23rd, 24th and 25th 
November, 1967, the respondent mov- 
ed the High Court of Calcutta under 
Art. 226 of the Constitution on 
November 7, 1967, inter alia, con- 
tending that—~ 


(1) at the point of time when the 
Case was distributed to the Special 
Court the  co-accused, ex-Major 
Bhattacharjee, had ceased to be a 
public servant and as such the Ben- 
gal ‘Act had no application and the 
said Court had no jurisdiction to en- 
tertain the case; 


(2) a public officer having ceased 
to be such an officer at the date of 
allotment of the case the order of al- 
otment’ by the Staté”~ Government 
was without jurisdiction and void; 


Benga} 


jee in collusion and conspiracy with and 


(3) the Special Court had no juris- 
diction to try cases in which two 
private persons were involved and 
the allotment of the case to the Spe- 
cial Court was thus illegal, 


6. A point regarding absence of 
sanction was also taken up but was 
not pressed before us in view of the 
decision of this Court in S- A, Ven- 
kataraman v, The State, 1958 SCR 
1037: (AIR 1958-SC 107), 


7. The single Judge of the High 
Court dismissed the writ application 
but the Division Bench by two con- 
curring judgments set aside the said 
jvdgment and order of the single 
Judge. That is how this matter has 
come before us on certificate under 
Art. 133 (1) (c) of the Constitution. 


8. P. B. Mukharji, J. held— 

ee the only solution is to hold 
that these two Acts, namely, the Spe- 
cial Courts Act and the Prevention 
of Corruption Act.do not apply to a 
public servant who had ceased to be 
a public servant on the date the 
court takes cognizance, This solution 
seems all the more proper - because 
it seems to steer clear of Article 14 
of the Constitution .......” 
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pe learned Judge further observ- 
e PS $ 

“Therefore a person who has ceas- 
ed to be in office, that is, who has 
ceased to be a public servant, does 
not come within the ambit of the 
expression ‘public servant’? and con- 
sequently is not governed by the 
Prevention of Corruption Act and, as 
such, cannot commit an offence under 
Section 5 (2) of the said Act.” 
The learned Judge again observed— 

“It will appear that though Major 
Bhattacharjee has ceased to be a pub- 
lic servant, the State Government by 
distributing the present case to the 
Special Court violated the principle 
of equal protection clause by denying 
‘the advantages associated with the 
office of a publie servant but impos- 
ing on him the disadvantages and/ 
or disabilities associated with the of- 
fice of a public servant. Hence the 
Act is not discriminatory but the ac- 
‘tion, allotment and distribution of 
this case to the Special Court of the 
State Government is discriminatory. 


Therefore it is to be struck down--- 


and the order of the distribution 


quashed.” 
The learned Judge also observed — 


can 
neither be prosecuted in respect of 
any scheduled offence nor of an of- 
“fence under Sec. 5 (2) of the Preven- 
tion of Corruption Act and as such, 
the trial of such a person cannot be 
in accordance with the provisions of 
those two statutes.” 


x x x 

DEN .so far as the appellant Man- 
mal Bhutoria is concerned, he never 
being ‘a. public servant’ is clearly 
not triable by the Special Court 
under the Prevention of Corruption 
Act and West Bengal Criminal Law 
Amendment (Special Courts) Act, 
1949 and suffer all the handicaps of 
being presumed to be guilty.” 

9%. B, C. Mitra, J. in his concur- 
ting judgment observed as follows:— 

“On a careful consideration of the 
various clauses under Sec. 21 of the 
Penal Code, I have no doubt that a 
person who was previously a public 
servant. but who has ceased to: be 
such, does not come within the ambit 
_ of that section, 
: x x x 


. publie servants only, 


A LR. ` 
Both S. 5 (1) and S. 5 (2) deal with . 
ie There is no 
provision in this Act whereby a per= 
son who was previously a publie‘ 
servant, but has ceased to be a pub- 
lic servant at the relevant time, can 
be charged with an offence . under 
Sec. 5 (1) (d) or S. 5 (2) of the Pre- 
vention Act.” i 


10. Before we proceed further we 


may immediately set out what 
this Court has held in Venkata- 
raman’s case (AIR 1958 SC 107) 


(supra) since what was held therein 
has largely influenced the decision of 
the Division Bench. At page 1044 of 
the Report. (SCR): (at p. 110 of AIR) 
in that decision this Court observed 
as follows:— 


“These provisions of the Act (name- 
ly Act 2 of 1947) indicate that it 
was the intention of the legislature 
to treat more severely than hitherto 
corruption on the part of a publie 
servant and not to condone it in any 
manner whatsoever. If Sec. 6 had 
not found a place in the Act it is 
clear that cognizance of an offence 
under Section ii, 164 or S, 165 of 
the Indian Penal Code or under Seg-- 
tion 5 (2) of the Act committed by a 
public- servant could be taken by a 
court even if he had ceased to be a 
public servant. The mere fact that 
he had ceased to be a public servant 
after the commission of the -offence 
would not absolve him from his 
crime, Section 6 certainly does pro- 
hibit the taking of cognizance of his 
offence, without a previous sanction, 
while he is still a public servant but 
does that prohibition continue after 
he has ceased to be a publie ser- 
vant”? 


Again at pages 1048/1049 (of SCR): 
(at p. 112 of AIR) this Court observ- 
ed as follows:— 


“In our opinion, in giving effect to 
the ordinary meaning of the words 
used in Section 6 of the Act, the 
conclusion is inevitable that at the 
time a court is asked to take cogniz- 
ance not only the offence must have 
been committed by a publie servant 
but the person accused is still a 
public servant removable from his 
office by a competent authority be- 
fore the provisions of Sec. 6 can ap- 
ply. In the present appeals, admit- 
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tedly, the appellants had ceased to 


be public servants at the time the, 


court took cognizance of the offen- 
' ces alleged to have been committed 
by ‘them as public servants. Accord- 
ingly, the provisions of S. 6 of the 
Act did not apply and the prosecu- 
tion against them was not vitiated by 
the lack of a previous sanction by a 
competent authority.” 


11. A similar view was affirmed 
by this Court in C, R. Bansi v. State 
of Maharashtra, (1971) 3 SCR 236: 
(AIR 1971 SC 786), This Court held 
therein as follows:— 


"The policy underlying S. 6, and 
similar sections, is that there should 
not be unnecessary harassment of 
public servants. But if a person 
ceases to be a public servant the 
question of harassment does not arise. 
The fact that an appeal is pending 
does not make him a public servant. 
The appellant ceased to be a public 
servant when the order of dismis- 
pal was passed. There is no force in 
the contention of the learned counsel 
and the trial cannot be held to be 
bad for lack of sanction under Sec. 6 
of the Act.” 

12. Accepting the . position that 
sanction under S, 6 of the Act is not 
necessary if the public servant ceas- 
ed to be a public servant on the 
date the court takes cognizance of 
the offence, the High Court arrived 
at the conclusion that there would 
be discrimination between one class 
of public servants and another simi- 
larly situated when those in office 
will be protected from harassment 
on account of the requirement of 
sanction for prosecution whereas the 
public servants after they ceased to 
be in office will be prosecuted and 
harassed in absence of the require- 
ment of the sanction, It is in that 
view of the matter the High Court 
has held that the Special Court has 
no jurisdiction to try a publie ser- 
vant who has ceased to be a public 
servant on the date the Court was 
required to take cognizance of the 
offence, since, according to the High 
Court, “it cannot be said that in 
certain respects he is a public ser- 
vant for the offences under the Pre- 
vention of Corruption Act and for 
certain other respects, he is not a 
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public servant’, It is in taking this 
view that P. B. Mukharji, J. ob- 
served that “this solution seems all 
the more proper because it seems to 
steer clear of Art, 14 of the Consti- 
tution”, The High Court, however, 
did not strike down the Act or any 
provisions of the Act as unconstitu- 
tional. It has only held the order of 
allotment of the case to the Special 
Court as illegal as the case of a pub- 
lic servant who has ceased to be a 
public servant cannot be allotted to 
the Special Court since, according to 
the High Court, to hold otherwise 
would be violative of Art. 14 of the 
Constitution. 


13. It is in the background of 
such a conclusion that Mr, Niren De, ’ 
counsel for the respondent, submits 
that this appeal involves the deter- 
mination of a question as to the con- 
stitutional validity, on the basis of 
Article 14 of the Constitution, of 
the provisions of the Bengal Act, 
particularly the proviso to Sec- 
tion 4 (1) of that Act. He fur- 
further submits that a person who 
ceased to be a public servant cannot 
be treated differently from a person 
who is a public servant in office for 
the purpose of the Bengal Act, He, 
therefore, submits that in view of 
Art. 144 (A), as inserted by the 42nd 
Amendment, this appeal should be 
heard by a minimum number of 
seven Judges of this Court and we 
should, therefore, refer the same to 
a larger Bench. This submission is 
supported by Mr. Dhebar who is 
appearing in an identical matter in 
Criminal Appeal No. 358 of 1976 
and he has submitted an application 
to urge additional grounds on the 
basis of Art. 14 of the Constitution. 


14. There is some misconception 
both in the judgment of the High 
Court as well as in the submission 
made by counsel on this point, In 
view of the decision in Venkatara- 
man’s case (AIR 1958 SC 107) (supra) 
there is no warrant for including in 
one category public servants in of- 
fice and public servants who have 
ceased to be so. These two classes 
of public servants are not similarly 
situated as has been clearly pointed 
out in Bansi’s case (AIR 1971 SC 786) 
(supra). The plea of applicability of 
Article 14 on the basis of the judg- 
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ment in Venkataraman’s case (supra) 
is. therefore, wholly misconceived, It 
cannot be argued that the decision 
in Venkataraman’s case (supra) is 
violative of Art. 14 of the Constitu- 
tion, That decision only says that 
Section 6 of the Act is not applicable 
to a public servant if at the time of 
taking cognizance by the court he 
ceases to be so. Because a particular 
section is not applicable to a public 
servant after he has ceased to be in 
office, the question of the Act being 
violative of Article 14 of the Consti- 
tution will not arise, This Court has 
clearly placed a public servant, who 
has ceased to be in office, in a sepa- 
rate category and that classification 
' has held the field all these . years 
without demur. There is, therefore, 
no substance in the contention that 
this appeal should be referred to a 
larger Bench. 


15. Under Section 4 (1) of the 
Bengal Act, the scheduled offences 
which include an offence under Sec- 
tion 5 (2) of the Act as also conspi- 
racy to commit that offence shall be 
friable by Special Courts only. No 
other court can, therefore, try these 
offences, The provisions of the Ben- 
gal Act are clearly different from 
those of the West Bengal Courts Act 
which were the subject-matter in 
State of West Bengal v. Anwar Ali 
Sarkar, (1952) 3 SCR 284: (ATR 1952 
SC 75). Proviso to S. 4 (1) of the 
Bengal Act is in the following terms: 


“Provided that when trying any 
case, a Special Court may also try 
any offence other than an offence 
specified in the Schedule, with which 
the accused may under the Code of 
Criminal Procedure, 1898, be charg- 
ed at the same trial.” 


By this proviso the Special Court, 
when trying a scheduled offence 
finds that some other offence has 


also been committed and the trial of 
the same in one trial is permissible 
under the Code of Criminal Proce- 
dure, may try such a charge. It is 
difficult to imagine how such a pro- 
viso can at all attract Art. 14 of the 
Constitution. 


16. On merits it is submitted by 
Mr. De that the respondent is a com- 
plete outsider and is not a public 
servant at all. The Bengal Act is not 
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applicable to him. It is submitted 
that the Bengal Act provides for re- 
ference to the Special Court only of- 
fences mentioned in the Schedule to 
that Act and all the offences men- 
tioned in the Schedule, according to 
him, are those which may be com- 
mitted by a publie servant. He draws 
our attention to the definition of 
public servant under Sec, 21 of the 
Indian’ Penal Code which definition 
is applicable under Section 2 of the 
Act, He submits that the public 
Servant in view of the definition 
means a public servant in office and 


pa one who has ceased to be in of- 
ice, 


17. It is true that See, 21, T. P.C. 
enumerates various classes of public 
servants who are or who happen to 
be in office. That is, however, not 
the true test in determining the pre- 
sent controversy, The crucial date 
for the purpose of attracting the 
provisions of the Act as well as those 
of the Bengal Act is whether the of- 
fence has been committed by a pub- 
lic servant within the definition of 
Section 21. The date for determin- 
ing the offense is the date of the 
commission ofthe offence when the 
person arraigned must be a public 
servant, Section 6 of the Act pro- 
vides that no court shall take cog- 
nizance of an offence specified in 
that section alleged to have been 
committed by a public servant except 
with the previous sanction. The sec- 
tion itself makes a clear distinction 
between cognizance of an offence and 
alleged commission of an offence. 
Sanction refers to the date when after 
submission of a report or a complaint 
the court takes cognizance of the of- 
fence. That date is necessarily sub- 
sequent to the date of commission of 
the offence and sometimes far re- 
mote from that date. Retirement, re- 
signation, dismissal or removal of a 
public servant would not wipe out 
the offence which he had committed 
while in service. Under Sec. 6 (1) of 
the Act, as in the case of Sec. 190 (1) 
Cr. P.C. the court takes cognizance 
of an offence and not an offender 
(see Raghubans Dubey v, State of 
Bihar), (1967) 2 SCR 423 at p. 428: 
(AIR 1967 SC 1167 at pp. 1169-1170). 
The crucial date, therefore, for tak- 
ing cognizance in this case is the 
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date when. the case was received by 
the Special Court on being allotted 
by the State Government under Sec- 
tion 4 (2) of the Bengal Act. 


18. Mr. De submits that Sec. 10 
of the Bengal Act provides that the 
provisions of the Prevention of Cor- 
‘ruption Act shall apply to trials 
under the Bengal Act, He, there- 
fore, submits that Section 6 of the 
Act must apply and since this Court 
has held that that section does not 
apply and Section 6 is also not ap- 
plicable in the case of the respon- 
dent, being not a publie servant, the 
Special Court has no jurisdiction to 
try the offence, We are clearly of 
opinion that S. 10 of the Bengal Act 
will apply when the provisions of 
that section are clearly attracted. 
Section 6 is interpreted by this Court 
not to apply to a public servant who 
has ceased to be in office, That 
would not affect the interpretation of 
S. 10 of the Bengal Act. There is 
no merit in the submission that be- 
cause of S. 10 the Special Court 
cannot be said to have jurisdiction to 
try the offence in this case. 


19. Mr. De further submits that 
since the respondent is not a public 
servant he is outside the provisions 
of the Bengal Act, as well as the 
Prevention of Corruption Act, This 
argument is entirely misconceived. 
Even under the Prevention of Cor- 
ruption Act, an outsider can be pro- 
secuted under S. 5 (3) of the Act 
when a person habitually commits 
an offence punishable under S, 165A 
of the Indian Penal Code. Sec. 165A 
provides that “whoever abets any 
offence punishable under S, 161 or 
Sec. 165, whether or not that offence 
is committed in consequence of the 
abetment, shall be punished ...... oe 
This section is clearly applicable to 
an outsider who may abet a public 
servant, Item 8 of the Schedule to 
the Bengal Act mentions any con- 
spiracy to commit or any attempt to 
commit or any abetment of any of 
the offences specified in Items 1, 2, 
3 and 7. It is, therefore, clear that 
under Item 8 of the Schedule an 
outsider can be tried along with a 
public servant if the former abets or 
commits an offence of conspiracy to 
commit an offence under S. 5 of the 
Prevention of Corruption Act which 
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is mentioned in Item 7 to the Sche- 
dule. There is, therefore, no merit 
in the submission that the Special 
Court cannot try the offence under 
S. 5 (2) of the Act read with Section 
120B, I. P.C. against the respondent. 

20. All the submissions of counsel 
for the respondent fail. The judg-; 
ment and order of the Division Bench! 
are set aside, The appeal is allowed! 
Por PRE will be no order as toi 
cos 


21. In Criminal Appeal No. 358 of 
1976 the appellant was charged 
under S. 5 (2) read with S. 5 (1) (e) 
of the Prevention of Corruption Act. 
At the time of commission of the of- 
fence he was admittedly a public ser- 
vant. He, however, ceased to be a 
public servant on 30-10-1974, when 
the charge-sheet against him was 
put up before the Special Judge. 
The offences are triable only by the 
Special Judge under the provisions 
of the Criminal Law Amendment Act 
1952 (Act XLVI of 1952). For the 
reasons given above in connection 
with Civil Appeal No, 1134 of 1973, 
the trial before the Special Judge 
cannot be questioned as illegal, The 
appeal fails and is dismissed, 

Order accordingly. 


AIR 1977 SUPREME COURT 1777 
= 1977 CRI. L. J. 1156 
Y. V. CHANDRACHUD AND 
P. K. GOSWAMI, JJ. 
Thangiah, Appellant v. The 
of Tamil Nadu, Respondent. 


Criminal Appeal No, 23 of 1977, 
D/- 25-2-1977. 

Penal Code (1860), S. 302 — Sen- 
tence — Murder of wife under grave 
stress of abject poverty — Death 
sentence reduced to imprisonment for 
life. (Para 2) 

CHANDRACHUD, J.:— The appel- 
lant was sentenced to death on 
the charge that on October 21, 1975 
he committed the murder of his 
wife, Kothainayaki. The special leave 
granted to the appellant to appeal 
against the decision of the Madras 
High Court, which confirmed the 
sentence of death imposed by the 
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Sessions Court, is limited to the ques- 
tion of sentence only. Therefore, the 
only question which this appeal in- 
volves is whether the interest of jus- 
tice requires that the 
nalty of law must be imposed on the 
appellant. 

2. It is clear from the various 
facts and circumstances which em- 
erge from the evidence and from the 
affidavits which the appellant was 
permitted to file in this Court (since 
he was not heard on the question of 
sentence as such by the Trial Court) 
that he committed the murder under 
grave stress of abject poverty for 
which he was taunted from time to 
time by his wife and other relatives. 
Considering that the appellant had 
led a happy married life with the 
deceased for ten years and the fact 
that the couple has three small chil- 
dren, the sentence may with some 
justification be reduced to imprison- 





ment for life. We accordingly set 
aside the sentence of death and aub- 
stitute in its place the senter-e of 
life imprisonment. 

Order accordingly. 


AIR 1977 SUPREME COURT 1778 
(From Bombay: (1975) 77 Bom LR 
488) 


Y. V. CHANDRACHUD AND 
P. N. SHINGHAL, JJ, 

Mrs, Moti Natwarlal and others, 
Appellants v. M/s. Raghavayya 
Nagindas & Co., Respondent, 

Civil Appeal No, 1317 of 1975, Dj/- 
21-3-1977, 

(A) Limitation Act (1963), Art. 113 

Bombay High Court (Original 
Side) Rules (1957), R. 573 (ii) (a) — 
Proceedings for recovery of fees by 
Attorneys — Art. 113 is not applic- 
able — B, 573 (ii) (a) governs such 
proceedings, 

Article 113 of the Limitation Act, 
though residuary, applies to suits and 
cannot govern the special form of 
remedy available to the Attorneys 
for recovering their fees, Proceed- 
ings in pursuance of that remedy are 
governed by R. 573 (ii) (a) of the 
Original Side Rules and the proviso 
thereto. l (Para_5) 
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(B) Bombay High Court (Original 
Side) Rules (1957), R. 569 — Bill of 
costs of Solicitor or Attorney for 
professional] service in City Civil 
Court — Can be taxed by Taxing 
Master, 

The bill of costs of a Solicitor or 
an Attorney who has rendered pro- 
fessional services to his client in the 
City Civil Court can be taxed by 
the Taxing Master, Original Side, 
Bombay High Court, (Paras 6 & 7) 


“All other bills of costs of Attor- 
neys” to which the second part of 
R. 569 refers must mean all bills of 
costs of Attorneys other than those 
which are referred to in the first 
part of the rule, (1975) 77 Bom LR 
488. Affirmed. AIR 1926 Bom 272 
and AIR 1941 Bom 99 and (1963) 65 
Bom LR 87, Rel, on. (Para 6) 

Rule 573 which was amended by 
Slip No, 190 also shows that the 
Taxing Master has jurisdiction to 
tax the bills of Attorneys in regard 
to professional services rendered by 
them in matters outside the High 
Court. (Para 7) 


The provisions of the Legal Prac- 
titioners (Fees) Act of 1926 have no 


bearing on the question, (Para 13) 
There is no conflict, apparent or 
real. between any of the provisions 


of the Act of 1926 and the rules of 
taxation contained in the Original 
Side Rules of 1957. (Para 14) 


(C) Legal Practitioners (Fees) Act 
(1926), S. 4 — Govt, of India Act 
(1935), S. 224 (1) (d — Rules fram- 
ed under S. 224 (1) (d) R. 9 — Ef- 
fect of S. 4 and R. 9 — Attorney’s 
right to have his bill taxed on origi- 
nal side scale not affected — Bom- 
bay High Court (Original Side) Rules 
(1957), : 


The combined effect of Rule 9 and 
S. 4 of the Legal Practitioners (Fees) 
Act, 1926 is that if an Attorney who 
has appeared or acted for his client 
in the City Civil Court sues his cli- 
ent for fees, he cannot recover in 
the suit anything more than is per- 
missible under the rules framed by 
the High Court under Sec, 224 (1) (d) 
of the Government of India Act, 
1935, Neither those rules nor any- 
thing contained in the Act of 1926 is 
calculated to affect the Attorney’s 
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right to have his bill taxed by the 
Taxing Master on the Original Side 
scale, for work done by the Attor- 
ney in the City Civil Court, (1975) 77 


Bom LR 488, Affirmed; AIR 1955 
Cal 319, Dist. (Para 15) 
Cases Referred: Chronological Paras 
(1963) 65 Bom LR 87 11, 20 
AIR 1955 Cal 319 19 
AIR 1941 Bom 99:43 Bom LR 76 
10 

AIR 1926 Bom 272:28 Bom LR 384 
8, 9, 10, 11 

Mr. P. H, Parekh and Miss Manju 
Jetley, Advs., for Appellant; M/s. 


S. K. Dholakia and R, C. Bhatia, 
Advs., for Respondenet; Mr. F, S. 
Nariman, Sr. Adv., (Mr, B. R. Agar- 
wala, Adv. with him), for Intervener. 


CHANDRACHUD, J.:— A question 
of practical importance concerning 
the dying profession of Solicitors 
arises in this appeal by special leave. 
The question is whether the bill of 
costs of a Solicitor or an Attorney 
who has rendered professional ser- 
vices to his client in the City Civil 
Court can be taxed by the Taxing 
Master, Original Side, Bombay High 
Court, and if so, whether it can be 
taxed on the Original Side scale The 
dual system which was prestigiously 
in vogue in Bombay since the incep- 
tion of the Bombay High Court has 
been abolished with effect from Janu- 
ary 1, 1977 and therefore the ques- 
tion is not of growing importance. 
All the same, though the question 
will by and by cease to have the im- 
portance which it has to-day, we are 
informed at the bar that quite a few 
eases are kept pending in Bombay to 
await the decision of this appeal. 


2. Certain properties belonging to 
appellants were attached by the City 
Civil Court, Bombay, in execution of 
a decree passed by a Court in Bel- 
lary. The appellants appeared in the 
execution proceedings through a firm 
of Solicitors, M/s, Raghavayya Nagin- 
das & Co., respondents herein, who 
by the vakalatnama executed in 
their favour by the appellants, agreed 
to act. appear and plead for them in 
the City Civil Court. The respon- 
dents took out three Chamber Sum- 
monses on behalf of the appellants 
for raising the attachment, which 
was eventually raised in about 1960. 
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Thereafter, they submitted three bills 
to the appellants for their costs and 
remuneration, Since the bills re- 
mained unpaid, the respondents ob- 
tained on February 8, 1972 an order 
from the Prothonotary of the High 
Court directing the Taxing Master to 
tax the bills. The appellants appeal- 
ed against the order of the Protho- 
notary by way of Chamber Summons 
which was dismissed by the Cham- 
ber Judge on October 26, 1972 with 
liberty to the Taxing Master to de- 
cide whether respondents were entitl- 
ed to be remunerated on the Origi- 
nal Side scale of fees, as between an 
Attorney and client, The Taxing 
Master rejected the appellants’ con- 
tention, taxed the respondents’ bills 
according to the scale of fees applic- 
able on the Original Side of the High 
Court and directed the issuance of 
an allocatur. 


3. Before the respondents could 
obtain a payment order on the basis 
of the allocatur, the appellants took 
out a Chamber Summons on May 7. 
1973 challenging the order of the 
Taxing Master. That Chamber Sum- 
mons was dismissed by the Chamber 
Judge whose decision has been con- 
firmed in appeal by a Division Bench. 


4. Three contentions were raised 
by the appellants in the High Court: 
(1) a Solicitor’s bill for costs and re- 
muneration in respect of the work done 
bv him in the City Civil Court can- 
not be taxed by the Taxing Master. 
Original Side, High Court: (2) the 
bill. in any event, cannot be taxed 
according to the scale of fees applic- 
able on the Original Side as between 
an Attorney and client; and (3) the 
recovery of the amount taxed by the 
Taxing Master is barred by limita- 
tion under Art, 113 of the Limitation 
Act, 1963, The High Court rejected 
all these contentions by its judgment 
dated October 8, 1974.* 


5. Mr, Parekh, appearing for the 
appellants before us. did not press 
the third point regarding limitation 
and rightly so. Article 113 of the 
Limitation Act, though residuary, ap- 
plies to suits and cannot govern the 
special form of remedy available to 
the Attorneys for recovering their 
fees, Proceedings in pursuance of 
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that remedy are governed by rule 
573 (ii) (a) of the Original Side Rules 
and the proviso thereto. The proceed- 
ings for recovery of fees under those 
provisions are not barred by time. 


6. Counsel has, however, pressed 
the first two contentions with some 
zeal, We will first take up for con~ 
sideration the primary question whe- 
ther the Taxing Master has juris- 
diction at all to tax an Attorney’s 
bill of costs for professional services 
rendered by him to his client in con- 
nection with a litigation in a court 
other than the Bombay High Court, 
in this case the City Civil Court. 
Rule 569 of “The Rules of the High 
Court of Bombay (Original Side), 
1957” affords, in our opinion, a com- 
plete answer to the appellants’ con- 
tention that the Taxing Master who 
is an officer of the Original Side of 
the High Court has no jurisdiction to 
tax the Attorneys’ bills in regard to 
work done by them in matters other 
than those on the Original Side, Rule 
569 occurs in Chapter XXIX of the 
Original Side Rules under the rub- 
ric “The Taxing Office’, The rule 
reads thus: 

“569. The Taxing Master shall tax 
the bills of costs on every side of 
the Court (except the Appellate Side) 
and in the Insolvency Court. All 
other bills of costs of Attorneys shall 
also be taxed by him when he is 
directed to do so by a Judge’s order”. 
The rule consists of two parts of 
which the first part confers jurisdic- 
tion on the Taxing Master to tax the 
bills of costs on every side of the 
High Court including bills relating to 
matters in the Insolvency Court but 
excluding those on the Appellate Side 
of the High Court, If the rule were 
to stop with the first part, it would 
have been possible to say that the 
Taxing Master has no jurisdiction to 
tax the bills in regard to matters 
outside the High Court, But the 
second part of the rule puts the mat- 
ter beyond doubt by providing that 
all other bills of costs of Attorneys 
shall also be taxed by the Taxing 
Master. It is argued on behalf of the 
appellants that “other bills of costs” 
must be construed to mean “other 
bills of costs relating to matters on 
the Original Side of the High Court” 
and bills relating to non-contentious 
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matters. We see no justification for 
cutting down the scope of the second 
part of the rule by putting a limited 
meaning on words of width used 
therein, “All other bills of costs of 
Attorneys” to which the second part 
of the rule refers must mean all 
bills of costs of Attorneys other than 
those which are referred to in the 
first part of the rule. That we con- 
ceive to be the plain meaning of the 
particular provision, 


7. Rule 573 which was amended 
by Slip No. 190 also shows that the 
Taxing Master has jurisdiction to tax 


the bills of Attorneys in regard to 
professional services rendered by 
them in matters outside the High 


Court, Amended Rule 573 (i) (a) pro- 
vides that subject to the proviso and 
subject to the discretion of the Cham- 
ber Judge to enlarge the time, in 
“every suit or proceeding in the 
High Court” an Attorney shall lodge 
his bill of costs for taxation within 
five years after the disposal of the suit 
or the proceeding, and if an appeal is 
filed in the High Court, within five 
years from the disposal of the appeal. 
Amended Rule 573 (ii) (a) provides 
that subject to the proviso and to 
the Chamber Judge’s discretion, ‘In 
the case of matters which are not 
the subject of any proceedings in the 
High Court, an attorney shall lodge 
his bill of costs for taxation within 
five years from the completion of the 
matter’. This latter rule prescribes 
the time within which. an Attorney 
must lodge his bill of costs in regard 
to matters which. are not the subject 
of any proceedings in the High 
Court. The necessity for making this 
provision arose evidently because 
Rule 569 empowers the Taxing Mas- 
ter to tax the Attorneys’ bills of 
costs in all matters except those on 
the Appellate Side of the High Court. 
The appellants’ contention, if accept- 
ed, will render Rule 573 (ii) (a) otiose 
because according to that contention, 
no matter which is not the subiect 
of any proceeding on the Original 
Side of the High Court or in the In- 
solvency Court could be taken before 
the Taxing Master for taxation of 
the Attorney’s bill. It was then use- 
less to provide that bills in regard 
to matters which are not the subject 
of any proceeding in the High Court 
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must be filed 
period. 


8. Apart from what appears to us 
to be the only reasonable construc- 
tion of Rule 569, the Bombay High 
Court, over a long course of years, 
has consistently taken the view that 
the Taxing Master has jurisdiction to 


within a particular 


tax Attorneys’ bills of costs in rela-. 


tion to professional services rendered 
by them in all matters, contentious 
or non-contentious, and whichever be 
the Court in relation to which the 
services are rendered, except the Ap- 
pellate Side of the High Court in re- 
gard to which an exception has been 
expressly carved out by the rule, In 
Nowroji Pudumji Sirdar v. Kanga & 
Sayani, 28 Bom LR 384:(AIR 1926 
Bom 272) the appellants were repre- 
sented by the respondent firm of 
Solicitors in litigations in the District 
Court and the Subordinate Courts 
of Poona, The appellants having de- 
clined to pay respondents’ bills on 
the ground that they were excessive, 
respondents obtained an order from 
the Prothonotary for having the bills 
taxed by the Taxing Master. In an 
appeal from the decision of the 
Chamber Judge who upheld the Pro- 
thonotary’s order, it was contended 
by the appellants that the Taxing 
Master had no jurisdiction to tax the 
bills of the respondents, firstly þe- 
cause the bills pertained to work 
which was not connected with the 
Original Side of the High Court and 
secondly because the services were 
rendered to the appellants by a part- 
ner of the respondent firm in hbis 
capacity as a pleader, These conten- 
tions were rejected by a Division 
Bench consisting of Sir Norman Mac- 
leod, C. J., and H. C. Coyajee, J. 
who could “see no reason” why a 
Solicitor practising in Bombay and 
performing professional services for a 
client regarding business in the mofus- 
sil should not be entitled to get his 
bills taxed by the Taxing Master on 
the Original Side of the High Court. 
In coming to this conclusion, the 
High Court relied on Rule 494 of the 
Original Side Rules, 1922 which was 
identical with Rule 569 of the Rules 
of 1957. 

9. The High Court observed in 
Nowroji’s case (AIR 1926 Bom 272) 
that it may be that Attorneys would 
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fall within the provisions of the 
Bombay Pleaders Act, 17 of 1920, 
with regard to any work done in 


mofussil Courts after the coming 
into force of that Act, but that it 
was unnecessary to consider that 


question because the work for which 
the respondents had lodged their bills 
was done before that Act had come 
into force, Relying upon this obser- 
vation, it was submitted by Mr. 
Parekh that the decision in Nowroji’s 
case is not good law after the coming 
into force of the Bombay Pleaders 
Act, It is not possible to accept this 
submission because even after that 
Act came into force, the Bombay 
High Court took the same view as 
was taken in Nowroji’s case and for 
good reasons which we will expatiate 
while dealing with the appellants’ 
contention bearing on the scale of 
fees according to which the bills 
can be taxed, The relevant rule, 
couched in identical language, with 
which the High Court was concerned 
from time to time leaves no doubt 
that the Taxing Master has the juris- 
diction to tax all bills of costs of 
Attorneys, except those in regard to 
the work done by them on the Ap- 
pellate Side of the High Court. 


10. In Chitnis & Kanga v, Waman- 
rao S. Mantri, 43 Bom LR 76: (AIR 
1941 Bom 99) the appellants, a firm 
of Solicitors, had obtained from the 
Prothonotary of the High Court an 
order under rule 534 of the Rules of 
1936, directing the Taxing Master to 
tax their bill of costs relating to (1) 
a suit filed on the Original Side of 
the High Court, (2) a petition for 
probate in the District Court at 
Satara, (3) an appeal in the High 
Court on its Appellate Side, and (4) 
certain miscellaneous work done in 


the mofussil, The respondent, to 
whom the appellants had rendered 
these professional services, contend- 


ed before the Taxing Master that the 
order of the Prothonotary was ultra 
vires insofar as it related to items 
(2), (3) and (4), The Taxing Master 
rejected that contention whereupon 
the respondent took out a Chamber 
Summons submitting that it was not 
competent to the Attorneys to take 
advantage of the procedure that ap- 
plies to taxation of Solicitor’s costs 
on the Original Side of the High 
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Court in respect of costs incurred in 
the mofussil and on the Appellate 
Side of the High Court. The respon- 
dent further contended by the Cham- 
ber Summons that the matter was 
governed by the Bombay Pleaders 
Act, 17 of 1920, and therefore the 
Taxing Master had no jurisdiction to 
tax the appellants’ bill in regard to 
items 2, 3 and 4. The Chamber 
Judge set aside the ex parte order 
of the Prothonotary without a speak- 
ing order, against which the appel- 
lants filed an appeal which was 
heard by Sir John Beaumont, C. J., 
and Kania, J, The Division Bench 
held that the order of the Prothono- 
tary in regard to Item 3 which relat- 
ed to the work done by the appel- 
lants on the Appellate Side of the 
High Court was clearly wrong in 
view of the provision contained in 
Rule 534 of the Rules of 1936, As 
regards the remaining three items, 
namely the suit on the Original 
Side, the probate proceedings in the 
Satara District Court and the miscel- 
laneous work done in the mofussil, 
the Court following the decision in 
Nowroii’s case (AIR 1926 Bom 272) 
held that the appellants were entitl- 
ed to have their bill taxed in regard 
to these items by the Taxing Master 
of the Original Side, although it re- 
lated to work done in the mofussil. 
Adverting to the observation made in 
Nowroji’s case in regard to the ef- 
fect of the Bombay Pleaders Act of 
1920, the learned Judges held that 
the provisions of that Act had no ef- 
fect on the question in issue, The 
learned Chief Justice referred in 
his judgment to Section 17 of the 
Act of 1920 which provided that 
a legal practitioner (which expression 


included an Attorney) may enter 
into a special agreement as to the 
terms of his remuneration and to 


Section 18 which dealt merely with 
the amount of pleader’s fees which 
could be recovered against the op- 
posite party. These provisions, ac- 
cording to the High Court, had no- 
thing to do with the question whether 
an Attorney’s bill of costs in regard 
to the work done by him in the 
mofussil could be taxed by the Tax- 
ing Master. 


11. In M/s. Peraira Fazalbhoy & 
Co, v. The Rajputana Cold Storage & 


ALR. 


Refrigeration Ltd., (1963) 65 Bom LR 
87 Mody J., sitting singly took the same 
view of the Taxing Masters power 
to tax the Attorneys bills. In that 
case the appellants had rendered 
professional services to the respon- 
dents in respect of a petition for 
winding up which was filed in the 
High Court of Rajasthan, Respon- 
dents raised the same contentions 
which are raised by Mr. Parekh be- 
fore us, namely, that the Prothonotary 
had no jurisdiction to pass the order 
directing the Taxing Master to tax 
the bill and secondly, that the bill of 
costs could not be taxed on the Ori- 
ginal Side scale. Relying upon the 
decision in Nowroji, (AIR 1926 Bom 
272) the learned Judge held that by 
reason of Rule 569, the very rule 
with which we are concerned in the 
instant case, an Attorney of the High 
Court was entitled to have his bill 
of costs taxed by the Taxing Master 
in respect of professional work done 
by him even in a Court other than 
the Bombay High Court, The learn- 
ed Judge also negatived the second 
contention of the respondents before 
him, but we will turn to that part of 
the judgment later, 


12. These decisions of the High 
Court contain a correct exposition of 
the relevant rule which was number- 
ed as Rule No, 494 in the Rules of 
1922, No. 534 in the Rules of 1936 
and is now Rule No, 569 in the Rules 
of 1957. The Rules of 1909 also con- 
tained a similar rule bearing No, 491. 
It is important to mention from the 
point of view of ‘legislative’ history. 
that prior to the framing of the 1909 
Rules, the corresponding rule was 
Rule 544 of the 1907 Rules which. in 
material respects, was worded differ- 
ently, It said: 

“Rule 544. 


The Taxing Officer shall tax the 
bills of costs on every side of the 
Court (Except the Appellate Side) and 
in the Insolvency Court. He shall 
also tax all such attorney’s bills of 
costs as he may be directed to tax 
by a Judge’s order on consent of the 
parties, or on the application by any 
party chargeable with the bill’, 
Under this rule, the Taxing Officer 
could tax the bills referred to in 
the second part of the rule by con- 
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sent of parties only or if an applica- 
tion was made for taxation of the bill 
by a person chargeable with the 
bill. Further, the second part of Rule 
544 did not contain the expression 
“All other bills of costs” (emphasis 


supplied) w which is to be found in the 
corresponding rule since the fram- 
ing of the 1922 Rules. The significant 
changes introduced in 1922 are direct- 
ed at conferring on the Taxing Mas- 
ter the power to tax all bills of At- 
torneys, including those for work 
done in any other Court save the ap- 
pellate side of the High Court, 


13. It is argued on behalf of the 
appellants that assuming that the 
Taxing Master has jurisdiction to tax 
the bills in regard to the work done 
by the respondents in the City Civil 
Court, the bills cannot be taxed on 
the Original Side scale in view of 
the provisions contained in the Legal 
Practitioners (Fees) Act, 21 of 1926. 
We see no substance in this submis- 
sion. The Statement of Objects and 
Reasons of the 1926 Act shows that 
the Act was passed in order to give 
effect to the recommendation of the 
Indian Bar Committee that in any 
case in which a legal practitioner has 
acted or agreed to act, he should be 
liable to be sued for negligence and 
be entitled to sue for his fees, Prior 
to the passing of the Act of 1926, 
various High Courts in India had 
held almost consistently that Vakils 
could be sued for negligence in the 
discharge of their professional duties 
and were entitled to sue for their 
fees but Barristers could neither be 
sued for negligence nor could they 
sue for their fees, The Indian Bar 
Committee recommended by para. 42 
of its report that in practice, the dis- 
tinction relating to suing for negli- 
gence and being sued for fees was 
not of great importance since suits 
by or against legal practitioners in 
respect of fees and the conduct of 
cases were extremely rare; but it 
was necessary to provide that in any 
case in which a legal practitioner 
had ‘acted’ or ‘agreed to act’, he 
should be liable to be sued for negli- 
gence and be entitled to sue for his 
fees. The long title of the Act of 
1926 describes it as an Act “to de- 
fine in certain cases the rights of le- 
gal practitioners to sue for their fees 
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and their liabilities to be sued in 
respect of negligence in the discharge 
of their professional duties.” The 
preamble of the Act is in the same 
terms. Section 2 (a) of the Act de- 
fines a ‘legal practitioner’ to mean 
a legal practitioner as defined in Sec- 
tion 3 of the Legal Practitioners Act, 
1879 according to which a ‘legal 
practitioner’ means “an Advocate’ 
Vakil or Attorney of any High 
Court, a Pleader, Mukhtar or Re- 
venue Agent”, Section 3 of the Act 
of 1926 provides that any legal practi- 
tioner who acts or agrees to act for 
any person may by private agree- 
ment settle with such person the 
terms of his engagement and the fee 
to be paid for his professional ser- 
vices. Section 5 of the Act provides 
that no legal practitioner who has 
acted or agreed to act shall, by rea- 
son only of being a legal practitioner, 
be exempt from liability to be sued 
in respect of any loss or injury due 
fo any negligence in the conduct of 
his professional duties. Section 4 of 
the Act of 1926 which is the sheet 


anchor of Mr. Parekh’s argument 
reads thus: 

“4. Right of legal practitioner to 
sue for fees— Any such le- 
gal practitioner shall be en- 
titled to institute and maintain 


legal proceedings for the recovery of 
any fee due to him under the agree- 
ment, or, if no such fee has been 
settled, a fee computed in accord- 
ance with the law for the time be- 
ing in force in regard to the compu- 
tation of the costs to be awarded to 
a party in respect of the fee of his 
legal practitioner”, 


In the first place, as explained above, 
the Act of 1926 was passed for an 
entirely different purpose with which 
we are not concerned in the present 
ease, Secondly, and that is more 
important, Section 4 on which the 
appellants rely deals, as shown by 
its marginal note, with a limited 
question viz., the right of a legal 
practitioner to sue for his fees, It 
may be that since an Attorney is in- 
cluded within the meaning of the 
expression ‘legal practitioner’, he will 
be governed by the provisions con- 
tained in S. 4 of the Act of 1926 if 
he brings a suit for the recovery of 
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his fees. But we are not concerned 
in this case to determine the scope 
and extent of. an Attorney’s right to 
sue for his fees. It must further be 
borne in mind that Section 4, which 
is in two parts, provides in the first 
place that a legal practitioner ‘shall 
be entitled’ to institute and main- 
tain a legal proceeding for the re- 
covery of any fee due to him under 
an agreement, This part of the sec- 
tion confers an additional entitle- 
ment on legal practitioners and can- 
not justifiably be construed as de- 
tracting from any other right which 
they may possess in regard to the 
taxation and recovery of their fees. 
Section 4 provides by its second part 
that if there is no agreement be- 
tween the legal practitioner and his 
client in regard to the fees payable 
to him, he shall be entitled to insti- 
tute and maintain legal proceedings 
for the recovery of a fee computed 
in the manner provided therein, This 
also is in the nature of an entitle- 
ment, the right recognised thereby 
being the right to bring a suit to 
recover the fees in the absence of 
an agreement, Any legal practi- 
tioner who wants to enforce the 
right which is specially created and 
conferred by the Act of 1926 will 
have to comply with the conditions 
on which that right is conferred. 
When a_ statute creates a special 
right, it can only be enforced in the 
manner and subject to the conditions 
prescribed by the statute. Therefore, 
the fees for the recovery of which 
legal proceedings are brought under 


S. 4 cannot be any larger than the 
fees computed in accordance with 
the law for the time being in force 


in regard to the computation of the 
costs to be awarded to a party in 
respect of the fee of his legal prac- 
titioner, But, as we have stated ear- 
lier, the provisions of the Act of 
1926 are entirely beside the point. 
‘They have no bearing on the guestion 
‘whether an Attorney can have his 
bill taxed by the Taxing Master in 
respect of the work done by him in 
‘courts other than the High Court of 
‘Bombay and if so, on what scale. 


14. The Bombay High Court in 
the judgment under appeal thought 
that there was an apparent conflict 
between S. 4 of the Act of 1926 and 
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the Original Side Rules relating to 
the taxation of an Attorney’s bill of 
costs. We would like to make it 
clear that bearing in mind the true, 
object and purpose for which the Act] 
of 1926 was passed and the drive of 
S. 4 thereof, there is`no conflict, ap- 
parent or real, between any of the 
provisions of the Act of 1926 and 
the rules of taxation contained in the 
Original Side Rules of 1957, In that 


view, it is unnecessary to resort 
to the principle of harmonious 
construction which the High Court 


alternatively relied upon for hold- 
ing that the Taxing Master has 
the jurisdiction to tax the respon- 
dents’ bill in the instant case and 
on the Original Side scale, 


15. Mr. Parekh then relied 
the rules framed by the 
High Court under S, 224 (1) 
the Government of India Act, 
which corresponds roughly to 
cle 227 (3) of the Constitution 
contended that the respondents’ bills 
must be taxed in accordance’ with 
those rules and not according to the 
scale prescribed by the Original Side 
Rules. This contention too is un- 
acceptable. The rules on which coun- 
sel relies were framed by the High 
Court “for fixing and regulating by 
taxation or otherwise the fees pay- 
able as costs by any party in respect 
of the fees of his adversary’s Attor- 
ney appearing, acting and pleading 
upon all proceedings in the Bombay 
City Civil Court’, Those rules, ac- 
cording to their very terms, have no- 
thing to do with the taxation of any 
Attorney’s bill of costs as between 
himself and his own client, The rules 
govern the fees payable by way of 
costs by any party in the City Civil 
Court, in respect of the fees of his 
adversary’s Attorney. That is to 
say, if an order of costs is passed in 
favour of a party to a suit or pro- 
ceeding in the City Civil Court, he 
is entitled to recover from his ad- 
versary by way of professional char- 
ges incurred by him, the fees com- 
puted in accordance with the rules 
framed under S, 224 (1) (d) of the 
Government of India Act and not 
what he has in fact paid to his At- 
torney. Rule 9 on which counsel re- 
lies particularly, makes this position 
clear by providing: 


upon 
Bombay 
(d) of 
1935 
Arti- 
and 
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"9 Where costs are awarded to a 
party in any proceeding the amount 
of the Attorney’s fee to be taxed in 
the bill of costs is recoverable by 
such party if represented by an At- 
torney from the adversary and shall 
be computed in accordance with the 
rules above unless such fee has been 
settled under the provisions of Sec- 
tion 3 of the Legal Practitioners 
(Fees) Act, 1926, for a lesser amount 
in which case not more than such 
lesser amount shall be recoverable”. 
The combined effect of this rule and 
Section 4 of the Legal Practitioners 
(Fees) Act, 1926 is that if an Attor- 
ney who has appeared or acted for 
his client in the City Civil Court 
sues his client for fees, he cannot 
recover in the suit anything more 
than is permissible under the rules 
framed by the High Court under 
Section 224 (1) (d) of the Government 
of India Act, 1935, Neither those 
rules nor anything contained in the 
Act of 1926 is calculated to affect 
the Attorney’s right to have his bill 
taxed by the Taxing Master on the 
Original Side scale, for work done 
by the Attorney in the City Civil 
‘Court. 


16. The Bombay City Civil Court 
Act 60 of 1948, provides by S, 18 (1) 
that all suits and proceedings cogni- 
zable by the City Civil Court and 
pending in the High Court, in which 
issues have not been settled or evi- 
dence has not been recorded shall be 
transferred to the City Civil Court. 
By Section 18 (2), costs incurred in 
the High Court till the date of the 
transfer of the suit are to be assess- 
ed by the City Civil Court in such 
manner as the State Government 
may after consultation with the High 
Court determine by rules. Mr. Parekh 
drew our attention to Rule 2 framed 
by the Government of Bombay 
under Section 18 (2) but we do not 
see its relevance on the issue under 
consideration in the instant case. 
That rule shows that even as regards 
the fees of Attorneys, the Registrar of 
the City Civil Court is given the 
power to tax and allow all such costs 
and out of pocket expenses as shall 
have been properly incurred by an 
Attorney up to the date of the trans- 
fer of the suit. The rule further 
provides that after the date of the 


transfer ‘such fees shall be taxed and 
allowed as in the opinion of the Re- 
gistrar are commensurate with the 
work done by the .Advocate having 
regard to the scale of fees sanctioned 
for the Advocate in the City Civil 
Court by the High Court. R, 2, be- 
ing a rule framed under S. 18 (2) of 
the Act of 1948, governs transferred 
suits only and it expressly authori- 
ses the Registrar to tax the Attor- 
ney’s bill for the work done in such 
suits both before and after the trans- 
fer of the suit from the High Court 
to the City Civil Court. There is no 
corresponding rule which can apply 
to suits and proceedings instituted in 
the City Civil Court after the Bom- 
bay City Civil Court Act, 1948 came 
into force and in the absence of such 
rule, the rules framed under S. 18 (2) 
cannot support the appellants’ con- 
tention. Mr, Parekh also drew our 
attention to the “Rules of the Bom- 
bay City Civil Court, 1948” framed 
by the Bombay High Court under 
Section 224 of the Government of 
India Act, 1935 but we see nothing in 
those rules either which can assist 
his contention regarding the power 
of the Taxing Master to tax an At- 
torney’s bill as between himself and 
his client. 


17. While we are on this aspect 
of the matter it would be useful to 
refer to the Supreme Court Rules, 
1966 and the Bombay High Court 
Appellate Side Rules, 1960, The 
Supreme Court Rules contain elabo- 
rate provisions in Order XLI and 
Order XLII thereof regarding costs 
of proceedings and taxation of costs. 
Rule 13 of Order XLII provides that 
except as otherwise provided in the 
rules or by any law for the time be- 
ing in force, the fees set out in the 
Second and Fourth Schedules to the 
Rules may be allowed to Advocates 
and officers of the Court respective- 
ly. Rules 23 to 29 of Order XLII 


deal specifically with Advocate and 
Client taxation, The second Sche- 
dule contains detailed provisions 


under which fees are payable to Ad- 
vocates for various types of profes- 
sional services rendered by them. 
Similarly, Chapter 14 of the Appel- 
late Side Rules of the Bombay High 
Court contains various rules for 
computing the fees which an Advo- 
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cate is entitled to charge his own 


client, Similar provision is to be 
found in England in the Supreme 
Court Costs Rules, 1959 (see The 


Annual Practice 1965, p. 1999/300). 
Mr. Nariman who appears on behalf 
of the Incorporated Law Society, 
Bombay, drew our attention to R. 29 
of the last mentioned rules under 
which a Solicitor’s bill can be taxed 
as between himself and his client. 
These provisions are on a par with 
the rules of taxation on the Original 
Side of the Bombay High Court. 
The important point to be noted is 
that the Rules of the City Civil 
Court do not, except in regard to 
suits transferred from the High Court 
contain any provision under which 
an Attorney can have his bill taxed 
as between himself and his client. 


18. Perhaps there is good reason 
for this because though under Sec- 
tion 224 (1) (d) of the Government 
of India Act, 1935 and Art. 227 (3) 
of the Constitution, the High Court 
has got the power to settle tables of 
fees to be allowed to Attorneys prac- 
tising in Subordinate Courts, that 
power has not been exercised by the 
High Court for the reason, probably, 
that ‘the Rules of Taxation on the 
Original Side of the High Court ade- 
quately and effectively take care of 
that matter, The High Court did 
exercise its powers under S. 224 (1) 
(d) in relation to the City Civil 
Court but did not in the rules fram- 
ed in the exercise of that power pro- 
vide for taxation of an Attorney’s 
bill of costs as between him and his 
client. It is not too much to suppose 
that the High Court did not want 
to do once over again what it had 
elaborately done while framing the 
rules on the Original Side, which 
were in vogue for a large number of 
years and were working satisfactori- 


ly. 


19. Mr. Parekh sought to derive 
some sustenance to his argument 
from a decision of the Calcutta High 
Court in Messrs Sandersons & Mor- 
gans v. Mohanlal Lalluchand Shah, 
ATR 1955 Cal 319 but we find that 
the question which arose for deci- 
sion therein was entirely- different. 
The appellants therein, a firm of 
Solicitors, submitted to the respon- 
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dents a bill of costs for the work 
done by them for the respondents on 
the Original Side of the Calcutta 
High Court. The respondents chal- 
lenged the bill by a Chamber Sum- 
mons, which the appellants resisted 
on the ground that there was a pri- 
vate agreement between the parties 
to pay a particular amount by way 
of fees and therefore the bill was 
not liable to be taxed under the Ori- 
ginal Side Rules. On a consideration 
of the Original Side Rules of the 
Calcutta High Court, particularly 
Rules 4 and 74 of Chapter 36, the 
High Court came to the conclusion ' 
that the Solicitors were bound to 
have their bills taxed according to 
the Original Side scale. agreement or 
no agreement. We are concerned in 
the instant case with a different ques- 


tion under a different set of rules 
and as pointed out by tke High 
Court, the Caleutta Rules are in 


material respect different from the 
Bombay Rules, We must interpret 
the Bombay Rules on their own 
terms and decisions on other statutes 
cennot afford material assistance un- 
less, of course, any principle of gene- 
ral application is laid down, 


20. We have already mentioned 
that in Messrs. Pereira Fazalbhoy & 
Co., (1963) 65 Bom LR 87 Mody J., 
held that an Attorney was entitled 
to have his bill taxed on the Original 
Side scale even in respect of the 
work done by him outside the High 
Court, For the various reasons men- 


_tioned above we endorse that view. 


21. Before concluding, we ought 
to refer to a rather anxious plea 
made by Mr, Parekh which involves 
ethical considerations, Counsel urg- 
ed that it is unfair that for. small 
work done in the City Civil Court 
Solicitors should be permitted to 
charge high fees prescribed under 
the Original Side Rules. We find our- 
selves unable to share this concern. 
If anything, Solicitors are subject to 
the watchful supervision of the High 
Court wherever they may render 
professional services. The object of 
binding the Attorneys ta the seale 
of fees prescribed in the Original 
Side Rules is not to confer on them 
any special benefit which is denied 
to other legal practitioners. The ob- 
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ject on the contrary is to 
that Attorneys shall always be sub- 
fect to the jurisdiction of the High 
Court no matter whether they have 
acted on the Original Side or in any 
Court subordinate to the High Court. 
The only exception is made by Rule 
569 in regard to the work done on 
the Appellate Side of the High Court 
which, as indicated earlier, prescribes 
its own scale of fees as between an 
Advocate and his client. In fact, we 
are unable to see why a power simi- 
lar to the power of taxation of a 
bill of costs between an Advocate 
and his client which is to be found 
in the Supreme Court Rules should 
not be conferred on appropriate of- 
ficers of Courts subordinate to the 
High Court. Such a power may en- 
able the Presiding Judges to control 
the professional ethies of the Advo- 
cates appearing before them more ef- 
fectively than is possible at present. 
In this very case, a bill of Rs. 6000 
odd lodged by the appellants was re- 
duced on taxation to a sum of about 
Rs. 850/- only. If there were no 
machinery for taxing the bill, the 
appellants might perhaps have got 
off with the demand, We would only 
like to add that before allowing the 
costs claimed by an Attorney from 
his client, the Taxing Master must 
have regard to the fact that the At- 
torney has appeared in a Subordinate 
Court and to the scale of fees gene- 
rally prevalent in that Court. A judi- 
cious exercise of discretion postulates 
elimination of unfair play, particular- 
ly where one party to a transaction 
is in position to dominate the will of 
the other. The client must receive 
the protection of the Court and its 
officers, whenever necessary. 


ensure 


22. For these reasons we confirm 
the judgment of the High Court and 
dismiss the appeal. There will how- 
ever be no order as to costs. 


Appeal dismissed. 


Jiya Lal v, State of M. P. 
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AIR 1977 SUPREME COURT 1787 
(From: Madhya Pradesh) 


S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM, JJ. 


Jiya Lal, Appellant v, State of 
Madhya Pradesh, Respondent. 


Criminal Appeal No. 19 of 1972, 
D/- 17-1-1977. 


Criminal P. C. (1898), S. 423 — 
Appreciation of evidence — Record 
of case not showing. that there was 
denial of opportunity for defending 
case and cross-examining witnesses — 
Grievance on that ground held illu- 
sory, 


Where the record of the case show- 
ed that the eye-witnesses were cross- 
examined, re-examined and agair 
allowed to be cross-examined and no 
complaint was made by the counsel 
in the trial Court and to the Sessions 
Judge that he was in any way handi- 
capped or prevented from getting in- 
structions from his client or that he 
should be given any further oppor- 
tunity to examine the witnesses, 
Held that the grievance by the de- 
fence counsel in the High Court and 
the Supreme Court that he was not 
given appropriate opportunity for 
defending the case and cross-examin- 
ing the witnesses was purely illusory. 

(Para 1) 


FAZAL ALI, Ju— The appellant 
has been convicted under Sec, 302 of 
Indian Penal Code and sentenced to 
imprisonment for life. The High 
Court after having considered the 
case rejected the appeal of the ac- 
cused summarily. The High Court 
has, however. pointed out a number 
of circumstances which were relied on 
by the trial Court in convicting the 
accused, The learned counsel appear- 
ing for the appellant amicus curiae 
conceded that this case is clearly 
concluded by concurrent finding of 
facts. The only grievance that he 
has made was that it appears that 
the amicus curiae counsel before the 
trial Court was not given appropriate 
opportunity for defending the case 
and cross-examining the witnesses. It 
is true that in the memorandum of 
appeal to the High Court the coun- 
sel had made a prayer that some 
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witnesses should be recalled to enable 
him to cross-examine them. But from 
a perusal of the evidence of eye-wit- 
nesses, particularly, the eye-witness 
P. W. 1, the wife of the deceased, it 
would appear that she was cross- 
examined at great length and even 
after the cross-examination the wit- 
ness was re-examined and further 
allowed to be cross-examined. No 
complaint was made by the amicus 
curiae cóunsel in the trial Court and 
to the Sessions Judge that he was 
in any way handicapped or prevented 
from getting instructions from his 
client or that he should be given 
any further opportunity to examine 
the witnesses. In these circumstan- 
ces, we feel that the grievance made 
by the learned counsel for the appel- 
lant is purely illusory, We are satis- 
fied that the prosecution case against 
the appellant is proved beyond rea- 
sonable doubt and we see no reason 
to interfere and the appeal is accord- 
ingly dismissed, 

Appeal dismissed. 


AIR 1977 SUPREME COURT 1788 


(From: Madhya Pradesh) 

V. R. KRISHNA IYER, A. C. 
GUPTA AND 8, MURTAZA 
FAZAL ALI, JJ. 

S. M. Hasan, S. T, O. Jhansi and 
another, Appellants v, M/s. New 
cue onbene House, Jhansi, Respon- 

ent. 


Civil Appeals 190-192 of 1971, D/- 
23-9-1975. 


U. P. Sales Tax Act (15 of 1948), 
S. 7 — Best judgment assessment — 
Authority must make an intelligent 
well-grounded estimate rather than 
launch upon pure surmises, 


The officer while reassessing, will 
have due regard to the materials 
placed before him, if any, although 
it will be open to him, for good rea- 
sons, to accept or reject the mate- 
rials, including the accounts that may 
be placed before him. In case, the con- 
ditions for a best-judgment assess- 
ment are present, he will make it 
not on speculative or fanciful grounds 
but on reasonable guess since the 
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best-judsment assessment does not 
negate the exercise of judgment on 
the part of the officer, (Para 2) 


KRISHNA IYER, J.:— These ap- 
peals relate to sales-tax assessments 
for the period 1964-65, The assess- 
ments made were best-judgment as- 
sessments, which were challenged in 
the High Court under Art. 226 of 
the Constitution, The High Court set 
aside the assessments, making vari- 
ous observations, but directed that it 
would be open to the opposite party 
No. 1, i.e., the sales-tax officer, who 
is also before us, to take the ques- 
tion of re-assessment for the years 
in question. Although there were 
four years involved before the High 
Court, we are concerned only with 
three years since the State has not 
chosen to file an appeal in regard to 
the assessment for the year 1963-64. 


2. We are satisfied that there is no 


v. New Gramophone House 


need to interfere with the order of 
the High Court, but we should like 
to make certain clarifications. The 


re-assessment for 1964-65 will be 
started and there will be no plea of 
limitation raised by the respondent, 
particularly, in the light of the 
amended provision, namely, the 
second proviso to S. 21 (2) of the 
U. P, Sales Tax Act. It has been 
brought to our notice that so far as 
years 1965-66 and 1966-67 are con- 
cerned, assessment proceedings have 
been completed. Those assessment 
orders have been the subject of statu- 
tory appeals. We are not interested 
in what happened to those appeals. 
We further direct that while re-as- 
sessing for the period aforesaid i. e. 
1964/65, the officer will have due re- 
gard to the materials placed before 
him, if any, although it will be open 
to him, for good reasons, if any, to 
accept or reject the materials, includ- 
ing the accounts that may be placed 
before him. In case, the conditions 
for a best-judgment assessment are 
present, he will make it not on spe- 
culative or fanciful grounds but on 
reasonable guess since the best-judg- 
ment assessment does not negate the 
exercise of judgment on the part of 
the officer. We make it clear that 
whatever the observations of the 
High Court, the point driven home 
was only that a tax officer, who 
makes a best-judgment assessment, 
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should make an intelligent well- 
grounded estimate rather than launch 
upon pure surmises. With these ob- 
servations and subject to the above 
directions, these appeals are dismiss- 
ed, There will be no order as to 
costs. 

Appeals dismissed. 





AIR 1977 SUPREME COURT 1789 
(From: Andhra Pradesh)* 


P. N. BHAGWATI AND S5. 
MURTAZA FAZAL ALI, JJ. 


Takkaseela Pedda Subba Reddi. Ap- 
pellant v. Pujari Padmavathamma 
and others, Respondents, 

Civil Appeal No, 2381 of 1968, D/- 
28-4-1977. 

Civil P. C. (1908), O, 21, R. 64 — 
Objection as to saleability of property 
— Two decrees in favour of D. H. 
against J. D. — Execution sale — 
Amount of one decree alone men- 
tioned in the sale proclamation — 
Two items of properties offered for 
sale — Amount fetched at the sale of 
one item sufficient to satisfy the 
amount mentioned in the sale pro- 
clamation — Sale of the second item 
— Vitiated although the total amount 
of two decrees was not exceeded, 

Under the provisions of O. 21, Rule 
64, it is manifest that where the 
amount specified in the proclamation 
of sale for the recovery of which the 
sale was ordered is realised by sale 
of certain items, the sale of further 
items should be stopped. This is the 
logical corollary which flows from 
O. 21, R. 64 Under that provision 
the Executive Court derives jurisdic- 
tion to sell properties attached only 
to the point at which the decree is 
fully satisfied, The words “necessary 
to satisfy the decree” clearly indicate 
that no sale can be allowed beyond 
the decretal amount mentioned in the 
sale proclamation, In other words, 
where the sale fetches a price equal 
to or higher than the amount men- 
tioned in the sale proclamation and 
is sufficient to satisfy the decree, no 
further sale should be held and the 


*(A A. O. No. 443 of 1963, D/- 30-3- 
1965 (Andh Pra)). 


EU/EU/B694/77/VBB 





x 


T. P, S. Reddi v. Padmavathamma (Fazal Ali J.) (Pr, 1] S.C. 1789 


Court should stop at that stage. 
(Para 3) 
Where the decree-holder had ob- 
tained another decree against the J. 
D. but there was nothing to show 
that the decree-holder had approach- 
ed the Court for including the second 
decretal amount in the proclamation 
of sale, the executing Court was not 
justified in selling the further item 
on the ground that the total amount 
under the two decrees exceeded the 
amount fetched by the sale of one 
item. So also, the fact that the J. D. 
did not raise an objection on that 
ground before the Executing Court 
was not sufficient to put him out of 
Court, because this was a matter 
which went to the very root of the 
jurisdiction of the Executing Court 
to sell the properties and the non- 
compliance with the provisions of 
O, 21, R. 64 of the Code was suffici- 
ent to vitiate the same so far as the 

other properties were concerned. 
(Para 3) 


[While setting aside the sale, order 
passed by the Supreme Court for ad- 
justing the equities between the par- 
ties, e.g., right of auction-purchaser 
to receive value of improvements 
made by him, besides return of con- 
sideration]. 


Mr. P. Ram Reddy, Sr. Adv., (M/s. 
K. Jayaram and K. Ram Kumar, 
Advs. with him), for Appellant; Mr. 
B. R. Agarwala, Adv., for Respon- 
dents. 


FAZAL ALI, Ju— This appeal by 
certificate arises out of execution oro- 
ceedings in respect of a decree ob- 
tained by the respondents/decree- 
holders, It appears that the 5th res- 
pondent/decree-holder Siddam Pedda 
Rami Reddi, hereinafter referred to as 
“SPR Reddi” — obtained a decree in 
O. S. No. 15 of 1949 from the Court 
of Sub-Judge Kurnool against the 
judgment-debtor Pujari Subbarayudu 
— hereinafter referred to as “Pujari” 
or “judgment-debtor”. The 5th res- 
pondent had also obtained another 
money decree against Pujari in . an- 
other suit being O, S. No, 19 of 
1953. The 5th respondent/decree- 
holder filed Execution Proceedings 
No, 24 of 1953 in the trial Court for 
selling the properties belonging to 
the judgment-debtor in order to 
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_ Satisfy the decree in O, S. No. 15 of 
1949 and he also applied for permis- 
sion to bid at the auction sale. The 
first sale.was held on October 12, 
1954 at which the lands situated in 
villages Devanoor and Gudipadu were 
put to sale. But this sale was 
set aside as there was some de- 
lay in payment of the sale price. 
Consequently a second sale was 
he'd on March 2. 1955 at which 
the 5th respondent SPR Reddi pur- 
chased the lands situated in village 
Devanoor and the appellant/auction- 
purchaser T, P, S. Reddy purchased 
the lands in village Gudipadu. It is 
also not disputed that in the war- 
rant of sale as also the sale procla- 
mation, the decretal amount for which 
the properties were to be sold was 
mentioned as Rs, 16.715-8-0. The 
sale of lands in village Devanoor 
alone fetched a sum of Rs, 16 880/- 
at which the sale was knocked 
down. Thus it would appear that the 
sale proceeds of the lands in village 
Devanoor were sufficient to satisfy 
the decretal amount mentioned in the 
proclamation of sale. Despite this 
fact the Court proceeded to sell the 
proverties of the judgment-debtor in 
village Gudipadu which fetched 
Rs 12,500/- and which were pur- 
chased by the appellant/auction-pur- 
chaser. 


2. On April 20, 1955 the decree- 
holder obtained an order from the 
Court for rateable distribution of the 
sale proceeds, In other words, this 
order was passed by the Court not 
before the sale so that the entire. de- 
cretal amount could have been men- 
tioned in the sale proclamation but 
a few days after the sale had al- 
ready taken place. This is rather an 
important aspect of the matter which 
appears to have been completely 
overlooked by the trial Court, On 
March 31, 1955 the judgment-debtor 
Puiari filed an application to set aside 
the sale on various grounds, namely, 
that the sale was vitiated by mate- 
rial irregularities which caused seri- 
ous prejudice to the judgment-debtor 
and that the properties sold by the 
Court were valuable properties and 
the same were grossly undervalued in 
the sale proclamation. Finally it 
was contended by the judgment-deb- 
tor that once the sale of the proper- 
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ties in village Devanoor was suffici- 
ent to satisfy the amount mentioned 
in the sale proclamation, the Court 
should have stopped thesaleas requir- 
ed by the mandatory provisions of 
O. 21, Rule 64 of the Code of Civil 
Procedure —— hereinafter referred to 
as ‘the Code’ —- instead of continu- 
ing the sale of the properties in vil- 
lage Gudipadu. The trial Court, 
however, after hearing the objections 
of the decree-holder rejected the ap- 
plication of the judgment-debtor. 
Thereafter the judgment-debtor pre- 
ferred an appeal before the High 
Court which. while negativing the 
grounds taken by the judgment-deb- 
tor regarding the material irregulari- 


ties in the conduct of sale or the 
under-valuation of the properties, 
accepted the plea of the judgement- 


debtor regarding the non-compliance 
with the provisions of O. 21, R. 64 of 
the Code. The High Court held, and 
in our opinion rightly, that as the sale 
of the properties in village Devanoor 
fetched an amount which was suffi- 
cient to satisfy the amount mention- 
ed in the sale warrant, the Execut- 
ing Court was not justified in pro- 
ceeding with the sale of the proper- 
ties in village Gudipadu and should 
have stopped the sale. The High 
Court accordingly accepted the plea 
of the judgment-debtor and set aside 
the sale with respect to the proper- 
ties situated in village Gudipadu, but 
granted a certificate to the appellant 
to file an appeal in this Court and 
hence this appeal before us. 


3. In this appeal the facts are 
more or less undisputed and the 
only serious point argued by the ap- 
pellant is that the High Court was 
in error in setting aside the sale be- 
cause even if the entire decretal 
amount was not mentioned in the 
sale proclamation, that was at best 
an irregularity which did not cause 
any prejudice to the judgment-debtor. 
It was also argued by learned coun- 
sel for the appellant that the judg- 
ment-debtor did not raise any obiec- 
tion before the Executing Court 
against continuing the sale of other 
properties situated in village Gudi- 
padu. It was next submitted that 
the 5th respondent/decree-holder had 
obtained another decree in O, S. 19 
of 1953 and the total amount under 
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the two decrees fully justified the 
selling of the properties in village 
Gudipadu also, particularly when 
the decree-holder had taken an order 
from the Executing’ Court for rate- 
able distribution of the sale proceeds. 
It is true that the High Court has 
not considered this aspect of the mat- 
ter, but in our opinion the conten- 
tions raised by the appellant are 
wholly untenable, It is not disputed 
that the warrant of sale was prepar- 
ed long after the 5th respondent/de- 
cree-holder had obtained the second 
decree in O. S. 19 of 1953 and yet 
no attempt was made by the decree- 
holder to approach the Court for 
amending the decretal amount men- 
tioned in the sale proclamation, so 
as to include the decretal amount 
not only of the decree in the first 
suit No, O. S. 15 of 1949 but also of 
the decree in the second suit in O.S. 
19 of 1953. In these circumstances, 
therefore, under the provisions of 
Order 21, Rule 64 of the Code when 
the amount as specified in the sale 
proclamation was fully _ satisfied by 
the sale of the properties in village 
Devanoor, the Court should have 
stopped the sale of further items of 
the properties. It is manifest that 
where the amount specified in the 
proclamation of sale for the recovery 
of which the sale was ordered is 
realised by sale of certain items, the 
sale of further items should be stop- 
ped, This, in our opinion, is the 
logical corollary which flows from 
O. 21, R. 64 of the Code which may 
be extracted thus: 


“Any Court executing a decree 
may order that any property attach- 
ed by it and liable to sale, or such 
portion thereof as may seem neces- 
sary to satisfy the decree, shall be 
sold, and that the proceeds of such 
sale, or a sufficient portion thereof, 
shall be paid to the party entitled 
under the decree to receive the 
same”. 


Under this provision the Executing 
Court derives jurisdiction to sell pro- 
perties attached only to the point at 
which the decree is fully satisfied 
The words “necessary to satisfy the 
decree” clearly indicate that no sale 
can be allowed beyond the decretal 
amount mentioned in the sale pro- 
clamation. In other words where 


the sale fetches a price equal to or 
higher than the amount mentioned in 
the sale proclamation and is suffici- 
ent to satisfy the decree, no further 


. sale should be held and the . Court 


should stop at that stage. In the in- 
stant case, we have already indicated 
that the sale of lands in village 
Devanoor alone fetched a sum of 
Rs. 16,880/- which was more than 
sufficient to satisfy the amount of 
Rs. 16,715-8-0 mentioned in the sale 
proclamation. It is true that the de- 
cree-holder had obtained another de- 
cree in O. S. No. 19 of 1953, but 
there is nothing to show that the de- 
cree-holder had approached the Court 
for including the second decretal 
amount in the proclamation of sale. 
In these circumstances, therefore, we] 
are cleariy of the opinion that the) 
Executing Court was not justified. in 
the facts and circumstances of thej 
present case, in selling the properties 
situated in village Gudipadu. The 
fact that the judgment-debtor did 
not raise an objection on this ground| 


before the Executing Court is not 
sufficient to put him out of Court: 
because this was a matter which) 
went to the very root of the juris- 


diction of the Executing Court to sell 
the properties and the non-compli- 
ance with the provisions of O, 21, 
R 64 of the Code was sufficient to 
vitiate the same so far as the proper- 
ties situated in village Gudipadu 
were concerned. For these reasons, 
the contentions raised by counsel for 
the appellant must be overruled, 





4. This, however, does not rut an 
end to the issue, because the High 
Court, while setting aside the sale, 
has passed no order for adjusting the 
equities between the parties. Accord- 
ing to the appellant he had taken 
possession of the properties purchas- 
ed by him at the auction sale and 
had made substantial improvements. 
If the sale of these properties is to 
be set aside, the appellant will have 
to return these properties to the 
judgment-debtor, but he will be en- 
titled to receive the value of improve- 
ments made by him during the time 
he was in possession of those proper- 
ties in addition to the return of the 
sum of Rs, 12,500/-. The Executing 
Court will have to hold an inquiry 
into the matter and determine the 
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value of the improvements made by 
the appellant which will have to be 
paid to him. The appellant will not 
be entitled to any’ interest on the 
value of the improvements if he 
found to be in possession of the pro- 
perties; If, however, the Executing 
Court finds that the auction-purchaser 
was not in possession of the proper- 
ties and the properties continued to 
be in possession of the judgment- 
debtor, then the question of the va- 
lue of improvements will naturally 
not arise. In that event the judg- 
ment-debtor will have to refund the 
amount of Rs. 12,500/- to the ap- 
pellant with interest at the rate of 
"12% per annum from the date of 
sale upto the date of refund. 


5. For these reasons, therefore, 
the appeal is dismissed with the modi- 
fication indicated above and the case 
is sent back to the Executing Court 
to hold an inquiry into the matter. 
In the special and peculiar circum- 
stances of the present case, we make 
no order as to costs. 


Appeal dismissed. 


AIR 1977 SUPREME COURT 1792 
(From: Punjab & Haryana)* 


P. N. BHAGWATI, A. C. GUPTA 
AND P. N. SHINGHAL, JJ. 


Ram Sarup and others, Appellants 
v State of Haryana, Respondent. 


Criminal Appeal No. 66 of 1973, 
D/- 29-10-1976. 


Constitution of India, Art. 136 
Appeal by special leave Leave 
granted only on question of sentence 
—- Appellants 2 & 4 convicted for of- 
fence under S., 302. 1. P. C. — Other 
appellants convicted under Section 
302 read with S. 149, LP.C.—Snecial 
leave granted bein, limited only to 
the question of sentence, appellants 
cannot be permitted to go behind the 
findings of fact — On facts also, held, 
that there was no reason to interfere 
with the orders of High Court. 

(Para 1) 


*(Criminal Appeal No, 947 of 1969, 
D/- 19-5-1972, (Punj & Har)). 
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is - 


of Haryana (Bhagwati J.) A.L R. 


M/s. B. P. Singh, H. S. Marwah 
and A, K. Srivastava, Advs., for Ap- 
pellants; Mr. S. N. Anand, Adv., for’ 
Respondent. 


BHAGWATI, J.: — This is an ap- 
‚peal by special leave limited only to 
the question of sentence. Since the 
offence for which appellants 2 and 4 
are convicted, is under Section 302 
and that for which the rest of the 
appellants are convicted, is under 
Section 302 read with S. 149 of the 
Indian Penal Code, the special leave 
though limited only to the question 
of sentence must obviously carry 
with it leave also as regards the na- 
ture of the offence arising from the 
homicidal death of Chandu the de- 
ceased. But the special leave grant-, 
ed by this Court being limited to the 
question as to the nature of the of- 
fence, we cannot permit the appel- 
lants to go behind the findings of 
fact recorded by the High Court. It, 
is only on the basis of the findings ofi 
fact reached by the High Court that! 
it would be open to the appellants to 
argue that the offence committed by 
the appellants is not under Sec. 302 
or Section 302 read with Sec. 149 of 
the Indian Penal Code but a lesser 
offence. But having regard to the 
facts found by the High Court we 
find it impossible to accept the con- 
tention of the appellants that the of- 
fence committed by them was any 
lesser offence than that under Sec- 
tion 302 or S. 302 read with S, 149 
of the Indian Penal Code. The High 
Court found as a fact that the appel- 
lants went to the house of the de- 
ceased armed with various weapons 
for the purpose of giving a thrashing 
to Pirthi since Pirthi had caused in- 
jury to the first appellant about two 
hours before the incident by giving a 
brick-bat blow on the head of the 
first appellant. When the appellants 
went armed with weapons of offence 
deliberately for the purpose of giv- 
ing a beating to Pirthi and as soon 
as the deceased intervened, appellarts 
2 and 4 gave blows on the head of 
the deceased and thereafter the rest 
of the appellants started giving blows 
to the party of the complainant, the 
conclusion is inevitable that the com- 
mon obiect of the appellants was to 
eause the death of amyone who came 
in the way of their giving a beating 
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to Prithi and in any event, killing a 
member on the side of the complain- 
ant party was an offence which the 
appellants must have known to be 
likely committed in prosecution of 
their common object, We do not, 
therefore, see. any reason to in- 
terfere with the order of conviction 
and sentence recorded by the High 
Court against the appellants. 


2. The appeal is 


accordingly dis- 
missed. i 


Appeal dismissed. 





AIR 1977 SUPREME COURT 1793 


(From: 1976 Cur LJ (Cri) 101 
(Punj & Har)) 


V. R. KRISHNA IYER, R. S, 
SARKARIA AND JASWANT 
SINGH, JJ. 


State of Haryana, Appellant v. N. 
C. Tandon, Respondent. 


Criminal Appeal No. 126 of 1977, 
D/- 14-4-1977. i 
Prevention of Corruption . Act 


(1947), S. 6 sub-secs. (1) and (2) —_ 
` Sanction for prosecution of public 
servant —— Prosecution of Superinten- 
dent in Defence Service, Grade I 
(B&R) for accepting illegal gratifica- 
tion from a contractor — Held that 
on the date of commission of offence 
the authority competent to accord 
sanction was C. E. Western Command 
and not the Zonal Chief Engineer — 
Acquittal of accused for want of pro- 
per sanction held was proper, (Crimi- 
nal P. C, 1898, S. 197). 


The E-in-C’s order communicated 
through letter, dated 27-4-1956 made 
under Rule 10 of the Civilians in De- 
fence Services (Classification Control 
and Appeal) Rules 1962, cannot be 
construed as a valid delegation of 
the power of appointment to posts in 
Class III Service to Zonal Chief En- 
gineers, which came into existence on 
reorganization in December 1962. 

(Para 21) 


A perusal of this letter will show 
that it is (among others) addressed tg to 
EU/EU/B518/77/GDR 
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. remains that they are under 
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the Chief ‘Engineers, ‘Southern Com- 
mand, Poona, Eastern Command, Luck- 


` now, and Western Command, Simla.: On 


the date of this ‘letter there were 
only three Commands; two Commands 
were created ‘subsequently, - There 
were no Zones or Zonal Chief Engi- 
neers at that time, Therefore, the 
Chief Engineers to whom’ the powers 
have been delegated under this let- 
ter could only be the Chief Engineers 
of the Commands, as a class. Since 
the delegation has been to the Chief 
Engineers of the Commands, as a 
class, it will cover the. Chief Engi- 
neers of those Commands, also which 
were subsequently created. 
‘(Para 23) 
The © Zonal C. Es. are a‘class apart 
from the Chief Engineers of Com- 
mands: Although extensive financial 
powers have been delegated to the 
Zonal Chief Engineers, which are al- 
most the same as that of‘the Chief 
Engineers of the Commands, the fact 
the 
overall administrative control of the 
Chief Engineer of the Command con- 
cerned. (Para 27) 
In this view of the matter the 
scope of the delegation:of the powers 
made under the letter dated 27-4- 
1956, must be construed as a dele- 
gation only to the Chief Engineers of 
the Commands, as distinguished from 
the Chief Engineers of Zones which 
were then not even in embryo. Such 
a power was delegated to Chief Engi- 
neers of Zones for the first time on 
14-1-1972. (Para 28) 


On 24-6-1971, therefore, i.e. on the 
date of commission of offence, the 
Zonal Chief Engineer was not compe- 
tent to remove the accused from the 
post of Superintendent B & R Grade 
I, and as such, the order sanctioning 
his prosecution was bad in law. 1976 
Cur LJ (Cri) 101 (Punj & Har.), Af- 


firmed. (Para 33) 

M/s..R. N. Sachthey and H. S$. 
Marwah, Advocates, for Appellant; 
Mr. Hardyal Hardy, Sr, Advocate, 


(Mr. S. K. Sabbarwal, Advocate with 
him), for Respondent. 


SARKARIA, J.:— This appeal by 
the State is directed against a judg- 
ment of the Punjab and Haryana 
High Court setting aside the convic- 
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tion of the respondent herein in res- 
pect of offences under S. 5 (2) read 
with Sec, 5 (1) (d) of the Prevention 
of Corruption Act, 1947 and S., 161, 
Penal Code on the sole ground that 
the sanction for his prosecution kad 
not been accorded by a competent 
authority. 


2. N.-C, Tandon, respondent was 
a civilian in the defence service in 
the rank of temporary Superinten- 
dent Building and Roads, Grade T. It 
was alleged that he had accepted ille- 
gal gratification of Rs. 300/- from one 
Brij Bhushan Lal, Contractor on 11-3- 
1971 as a motive or reward for doing 
an official act. The Contractor was 
at the material time doing the con- 
struction of main sewers in Chandi- 
garh Cantonment near Panchkula. 
The respondent’s duty was to super- 
vise that construction, The respon- 
dent, it is alleged, demanded the 
bribe as a reward for recording cor- 
rect measurements. Brij Bhushan 
Lal did not, in fact, want to pay the 
gratification, He, therefore, informed 
the Special Police Establishment 
authorities who on 10-11-1971 trap- 
ped the accused and allegedly re- 
covered the tainted money from his 
possession. 


3. The sanction for the prosecution 
ofthe accused was accorded by Brig. 
Naresh Prasad, Chief Engineer, North 
Western Zone, Chandigarh on 24-6- 
1971. The Special Judge, Ambala 
tried and convicted the accused on 
the aforesaid charges and sentenced 
him to one year’s rigorous imprison- 
ment and a fine of Rs, 1,000/-. 


4, Tandon appealed to the High 


Court. The appeal was heard by a 
learned single Judge who held that 
on 24-6-1971, when Brig. Naresh 


Prasad Chief Engineer, North Wes- 
tern Zone passed the order of sanc- 
tion for prosecution, he had under 
the relevant Rules, no plenary or de- 
legated power to appoint to a post 
in Class III service and that such a 
power was delegated to Chief Engi- 
neers of Zones for the first time on 
14-1-1972. The learned Judge noted 
that the authority competent to ap- 
point the accused-respondent on 24-6- 
71. was the Chief Engineer Western 
Command, Simla, and not the Zonal 
Chief Engineer. He therefore con- 


A.I. R. 


cluded that the sanction for prosecu- 
tion of the accused had not been 
given by the competent authority. On 
this short ground, the High Court 
allowed Tandon’s appeal, without go- 
ing into the merits of the case, 


5. At the outset, we may notice 
the general principles which govern 
the sanction for prosecution in such 
cases, 


€. Sub-section (1) of S. 6 of the 
Prevention of Corruption Act says: 


“No court shall take cognizance of 
an offence punishable under Sec. 161 
(or Sec. 164) or Section 165 of the 
Indian Penal Code, or under sub-sec- 
tion (2) (or sub-s, (8A)) of Section 5 
of this Act, alleged to have been com- 
mitted by a public servant, except ° 
with the previous sanction of the 
authorities enumerated in Cls. (a), (b) 
and {c) of that section”. 


7. Sub-section (2) of the section 
provides: 


“Where for any reason whatsoever 
any doubt arises whether the . previ- 
ous sanction as required under sub- 
section (1) should be given by the 
Central or State Government or any 
other authority, such sanction shall 
be given by that Government or 
authority which would have been 
competent to remove the public ser- 
vant from his office at the time when 
the offence was alleged to have been 
committed”, (emphasis added) 


8. Thus the test as indicated in 
this sub-section, for judging the com- 
petency of the authority giving the 
sanction is, whether at the time of 
the alleged commission of the of- 
fence, it had the power to remove 
the public servant from his office. 

9. Another principle to be borne 
in mind is, that unless a different in- 
tention appears, the power to appoint 
to an office includes the power to 
dismiss or remove from that office 





(vide Section 16, General Clauses 
Act), 
10. We may further clear the 


ground and have a short, swift look 
at the relevant statutory rules. It is 


common ground that the post of 
Superintendent, Grade I (B & R) 
which the accused was temporarily 


holding, is a post of Class III Service, 
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and the members of this service are 
governed by Central Civil Services 
(Classification, Control and Appeal) 
Rules, 1965 (for short, hereinafter 
called 1965 Rules) The 1965 Rules 
were promulgated on November 20, 
1965. Rule 34 of the 1965 Rules re- 
pealed the earlier Rules of 1952 and 
any notification or orders issued 
thereunder “in so far as they are in- 
consistent with (the 1965 Rules)”. 
One of the provisions of the 1952 
Rules, which is relevant for our pur- 
pose, and which has substantially 
been reproduced in the 1965 Rules. is 
Rule 10. It reads as under: 

*10. All first appointments to Class 
I and Class IT services shall be made 
by the Government:— All first ap- 
pointments to Class TIT and Class IV 
services shall ba made by the autho- 
rities specified in column 3 of Sche- 
dule TV in respect of posts mention- 
ed against them or by officers em- 
powered in this behalf by such 
authorities”. (emphasis added) 


11. Schedule IV referred to in the 
Rule ran as follows: 

(For Schedule see below) 

12. The former Rule 10 as recast 
into Rule 9 of the 1965 Rules reads 
as below: 

“9 (1) All appointment fo Central 
Civil Services (other than General 
Civil Service) Class IT, Class IIT and 
Class IV shall be made by the autho- 
rities specified in this behalf. in the 
Schedule: 

Provided that in respect of Class 
NI and Class IV Civilian Services, 
or civilian posts in the Defence Ser- 
vices appointments may be made by 
officers empowered in this behalf by 
the aforesaid authorities, 

(emphasis added) 

(2) All appointments to the Central 
Civil Posts, Class IJ, Class II and 

(Contd, on Col. 2) i 
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Class IV included in the General 
Central Civil Service shall be made 
by the authorities specified in this þe- 
half by a general or special order 
made, by the authorities specified in 
this behalf in the Schedule”, 

13. It may be noted that both 
under the old Rule 10 and the Pro- 
viso to new Rule 9 (1), the appoint- 
ing authority is competent to dele- 
gate the power of appointment in res- 


-pect of Class III Service. 


14. Rule 13 enumerated these pe- 
nalties which could be imposed upon 
the servants subject to the Rules: 

(i) Censure. 

(ii) Withholding of 
promotion. 

(ili) Reduction to a lower post or 
time-scale or to a lower stage in a 
time-scale. 

(iv) Recovery from pay of the 
whole or part of any pecuniary loss 
caused to Government by negligence 
or breach of orders. 

(v) Suspension. 

(vi) Removal from the civil service 
of the Government, which does not 
disqualify from future employment. 

(vii) Dismissal from the civil ser- 
vice of the Government which ordi- 


increments or 


narily disqualifies from future em- 
ployment. 
(viii) Compulsory retirement...... R 


15. Rule 14 of 1952 Rules speci- 
fied who could impose these penalties. 
It provided: 

“14 (1), Any of the penalties spe- 
cified in Rule 13 may be imposed on 
any person subject to these rules by 
the Government or by the appoint- 
ing authority. 

(2) Without prejudice to the provi- 
sions of sub-rule (1), any of the 
penalties specified in Clauses (i), (ii), 
(iv) or (v) of Rule 18 may be im- 
posed. 

(a) aeaaee 

(b) in the case of members of Class 
III and IV services by the authority 


tsss.. 


“Schedule IV (Vide Rules 10, 11, 12, 14 and 19) 


Serial Posts Appointing Authorities in respect of Authority empowered to impose 
No. lass IH and Class IV posts {yide. penalties (i) (ii), (iv) and (v) of 
rule 19), rule 18 for Class Il Officers 
(Vide rule 14) 
8, Posts in lower E.ia-G C. Es, of the 
formations under Commands. 
E.in-C's Branch 
X ý 


J K” 
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empowered in this behalf by the ap- 
pointing authority. 


Explanation.— In this rule, the ex- 
pression “appointing authority?’ in- 
cludes an officer empowered under 
Rule 10 to make first appointments 
to Class TII and Class IV Services”. 


16. Rules 11 and 12 of the 1965 
Rules correspond to Rules 13 and 
14 of 1952 in all material aspects, 
excepting two, namely (1) suspension 
has been taken out of the category of 
penalties, and (2) the explanation ap- 
pended to Rule 14 has been omitted 
because in the 1965 Rules, the sub- 
ject-matter of that explanation has 
been made a part of the definition of 
A aaa Authority” given in Rule 

(a). - 


17. The main submission of Mr. 
Sachthey, learned counsel for the ap- 
pellant is that by an order commu- 
nicated per letter, dated 27-4-1956, 
made under Rule 10 of the 1952 
Rules, (subsequently reiterated in let- 
ter dated 23-1-1963) the Engineer-in- 
Chief had empowered all Chief Engi- 
neers in Military Engineering’ Ser- 
vice to make first appointments, in- 
ter alia, to posts in Class III Service, 
and that ‘the operation of the afore- 
said order was preserved and con- 
tinued by the saving clause in Rule 
34 (1) of the 1965 Rules, On these 
premises,. it is maintained, that the 
High Court was wrong in holding 
that the Chief Engineer of the North- 
Western Zone, Chandigarh was not 
the ‘appointing authority’ competent 
to remove the accused from service. 


18. As against this, Mr, Hardval 
Hardy, learned Counsel for the res- 
pondent submits that the order dated 
27-4-56, expressly delegates the 
power of making first appointments 
only to the Chief Engineers of the 
three Commands, then in existence, 
and to the other authorities specified 
therein, It is pointed out that in 1956 
when this order was made, there 
were no Zonal Chief Engineers which 
came into existence on reorganiza- 
tion in December 1962, as a class 
apart, working under the overall ad- 
ministrative control’ of the Chief 
Engineers of Commands. The point 
pressed into arguments is that a gene- 
ral delegation of the power in favour 
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of Chief Engineers of Commands, as 
a class, cannot, by any reckoning, 
amount to a delegation in favour of 
the Zonal Chief Engineers, also, 
working under the control of the 
Chief Engineers of Commands, ` 


19. Mr. Hardy has further submit- 
ted that the letter dated’ 23-1-1963 
has not been issued under the signa- 
ture of the Engineer-in-Chief, nor 
can it, by any stretch of language, 
be construed as a delegation of the 
power of appointment under Rule 10. 
In the alternative, it is submitted, the 
power delegated by the Engineer-in- 
Chief to the Chief Engineers was a 
qualified one inasmuch as no power 
was given to them to dismiss or re- 
move a Government servant of Class 
III Service. It is maintained that. by 
the aforesaid letter, the Chief Engi- 
neers were empowered to impose only 
minor penalties other than that of 
dismissal and removal, ` It is urged, 
in view of this restricted delegation 
in the matter of inflicting penalties, 
it cannot be said that on the princi- 
ple underlying Sec. 16 of the Gene- 
ral Clauses Act power of appointment 
will automatically include the power 
to remove the person appointed from 
his office. 


20. In reply, Mr. Sachthey has 
pointed out that the fetter placed 
on the power given to the Chief 
Engineers by the letter dated 27-4- 
56, in the matter of removal or dis- 
missal of Class III servants operates 
only in case of persons appointed by 
the Engineer-in-Chief, and not where 
he was appointed by the Chief Engi- 
neer of a Command, It is pointed 
out that in the instant case, the ac- 
cused was appointed not by E-in-C 
but by the Chief Engineer, Western 
Command, Simla. 


21. The main question that falls to 
be considered is, whether the E-in- 
Œs order communicated through let- 
ter, dated 27-4-1956, can be constru- 
ed as a valid delegation of the power 
of appointment of posts in Class IIT 
Service to Zonal Chief Engineers, 
which came into existence on reor- 
ganization in December, 1962? 


22. The material part of. this let 
fer reads as under: 
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"To : 
The Chief Engineer, 
Southern Command, Poona. 
Eastern Command, Lucknow. 
Western Command, Simla, 
x x x 

Subject: Civilians in Defence Ser- 
vices (Classification, Control and Ap- 
peal) Rules, 1962, A 
With reference to Rule 10 of the 
Civilians in Defence Services (Classi- 
fication, Control and Appeal) Rules, 
1962, I hereby authorise the autho- 
rities mentioned hereunder to make 
first appointments to Class TII and 


IV Services to the extent indicated 
below: : 
Authority Posts 


Ail posts with the ex- 
ception of permanent 
appointments to the 
following categories : 


BIR 


(a) Chief Engineers 
(b) CWO, NDES 


i) Superintendent, 
“ Grade L 
2. Under R. 14 (b) of C.D.S. (C.C. & 
AJ Rules, 1962 the undermention- 
ed authorities are empowered to im- 
pose penalties referred to in Rule 13 
ibid, to the extent indicated below:— 
la) Chief Engineers Penalties at (i), (ii), (iv) and 
and CWO, NDES (v) of Rule 13 on Class III 
employees in respect of 
whom E.in-C is the ap- 
pointing authority.” 


23. A perusal of this letter will 
show that it is (among others) ad- 
dressed to the Chief Engineers, Sou- 
thern Command, Poona, Eastern Com- 
mand, Lucknow, and Western Com- 
mand, Simla. On the date of this letter 
there were only three Commands; 
two commands were 
quently, There were no Zones or 
Zonal Chief Engineers at that time. 
Therefore, the Chief Engineers to 
whom the powers have been delegat- 
ed under this letter could only be 
the Chief Engineers’ of the Commands 
as a class. Since the delegation has 
been to the Chief Engineers of. the 
Commands, as a class, it will cover 
the Chief Engineers of these Com- 
mands, also, which were subsequent- 
ly created. But, the question is will 
it take in Chief Engineers of Zones 
and ameunt to a delegation of power 
in their favour, too, on their crea- 
tion six years later in 1962? Answer 
to this question will depend on whe- 
ther the Chief Engineers of Zones 
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belong. to the same class holding the 
same rank and exercising same ad- 
ministrative powers and control as 
the Chief Engineers of Commands? 


24. At the final hearing, we had 
asked Shri Sachthey, to make avail- 
able to us the official orders, regula- 
tions and like~ material throwing 
light on this aspect of the problem. 
From the material furnished by him, 
it appears that the decision to reor- 
ganize the Military Engineering Ser- 
vice was taken by the Government 
in December, 1962. Pursuant to that 
decision, the Zones were created ənd 
Engineering Services in each Zone 
were placed under the charge of a 


. Chief Engineer of that Zone. Chandi- 


garh area was also made North Wes- 
tern Zone, for this purpose. 


25. This reorganisation took effect 
from January 1, 1963. The main ob- 
ject of creation of Zonal Chief Engi- 
neers as stated in C.-in-C.’s letter No. 
66161/IT/E2A, dated 13-12-1962, was 
to “effect maximum possible decen- 
tralisation and thereby achieve speed 
and efficiency in the planning and 
execution of work services”. 

26. As is apparent from the letter 
dated 22/26-12-1962 from the Engi- 
neer-in-Chief, the Zonal Chief Engi- 
neers have to work “under the com- 
mand and technical control of CEs 
Commands for the planning and exe- 
cution of works”, E-in-C’s letter, No. 
6161/TI/E2B, dated December 13, 1962 
addressed to the Chief Engineers, 
Commands and others, also, makes it 
clear that under the reorganized 
set up, “C. E, located at each Com- 
mand H. Q. will be responsible for 
ail engineer matters in the Command, 
administration and training of engi- 
neer troops and for the co-ordination 
of works, Under the Command and 
technical control of this Chief Engi- 
neer there will be number of CEs/ 
CsWE...... on zonal basis”, 


27. These two letters unmistakably 
show that the Zonal CEs. are a class 
apart from the Chief Engineers of 
Commands. Although extensive fin- 
ancial powers have been delegated to 
the Zonal Chief Engineers, which 
are almost the same as that of the 
Chief Engineers of the Commands, 
the fact remains that they are under 
the overall administrative control of 
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the Chief Engineer of the Command 
concerned. 


28. In this view of the matter the 
scope of the delegation of the powers 
made under the letter dated 27-4- 
1956, must be construed as a delega- 
tion only to the Chief Engineers of 
the Commands, as distinguished from 
the Chief Engineers of Zones which 
were then not even in embryo, 

29. This takes us to the letter dated 
January 23, 1963 from the Army 
H Qrs.. E-in-C’s Branch. In the first 
place this letter is not signed by the 
E-in-C. It appears to have been 
sisned by some other person “for 
E-in-Chief”’, secondly it does not pur- 
port to have been. issued pursuant to 
any separately passed order of the 
E-in-C expressly delegating under 
Rule 10, the powers of appointment 
to posts in Class IIT Service. The 
Opening sentence of this letter, no 
doubt. refers to HQ Letters No. 66161/ 
U-E2A dated 13 Dec. 1962, para. 4 
and even No. of 22 Dee. 1962. which 
we have already noticed. There is 
nothing in them which delegates the 
powers of appointment to any posts 
to the Zonal Chief Engineers. On the 
contrary. Para 8 of this letter says 
“AN Class IIT and IV personnel will 
be provided by the Command CE 
and wil] continue to be borne on the 
strength of that Command for pur- 
poses of (a) <All documentation (b) 
Temporary promotion (c) Permanency 
(dì) Retrenchment and reversion (e) 
Pension — progress by the Unit but 
everall control by the Command CE”. 

(emphasis added) 

30. Mr. Sachthey has placed great 
stress on para. 12 of this letter which 
says: 

“The normal powers of Chief Engi- 
neer in all matters relating to ap- 
pointments, punishments ete. vest 
with each Zonal Chief Engineer in 
accordance with this HQ letter No. 
27304/EID (2) dated 27th April 1956. 
In exercising these powers it will be 
necessary to consult CE Command 
prior to recruitment and replace- 
ments”. 


31. The argument advanced on be- 
half of the appellant is that the very 
authority that had issued the letter 
dated April 27, 1956, has construed 
it as delegating the powers of appoint- 
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,» Made in Paragraph 12 of this 


A.T. B. 
ment, punishment ete. to the Zonal 
CEs, also, and therefore, the Court 


should accept that interpretation. 


32. We are unable to accept this 
argument. We have already pointed 
out that this letter, dated 23-1-63, 
has not been issued under the signa- 
ture of the same authority from 
which the order, dated 27-4-56. had 
emanated, It does not ex facie show 
that any order, apart from that dated 
27-4-56, had been passed by the Engi- 
neer-in-Chief under R, 10. For rea- 
sons given earlier. we have no hesi- 
tation in holding that the assumption 
letter 
extracted above, to the effect that 
the Zonal Chief Engineers were vest- 
ed with powers of appointments, 
punishments etc. in accordance with 
H. Q. letter dated 27 April 1956 — 
was clearly incorrect, Perhaps that 
was why on 14-1-1972. the necessity 
of making a proper order delegating 
such powers to Zonal Chief Engineers 
and others, under Rule 9 was felt by 
the Engineer-in-Chief, 


33. No other order of the Engi- 
neer-in-Chief made prior to 324-6- 
1971 under Rule 10 of 1952 Rules or 
under Rule 9 (1) of the 1965 Rules 
delegating the power of appointment 
to posts in Class III Service, has been 
placed before us. We have therefore 
no alternative but to hold that on 
24-6-1971. Brig, Naresh Prasad, Zo- 
nal Chief Engineer, North Western 
Zone, Chandigarh. was not competent 
to remove the accused-respondent, 
Tandon. from the post of Superinten- 
dent. B & R Grade I. Chandigarh 
and as such. the order sanctioning 
the prosecution of the respondent was 
bad in law. 


34. In view of this finding, we do 
not think it necessary to examine the 
alternative contention advanced by 
Shri Hardy. The case fails because 
there is no valid sanction, as requir- 
ed by the law. Obviously, this does 
not preclude a fresh prosecution for 
the same offence but it is a mat- 
ter for the State, in the circumstan- 
ces of the case, to consider whether 
prosecution should be launched 
against the respondent or not. We 
make this observation only to re- 
move a possible misapprehension. 
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35. In the result, the appeal fails 
and is dismissed. 
Appeal dismissed. 





AIR 1977 SUPREME COURT 1799 
(From: Allahabad)* 
P. N. BHAGWATI AND A. C. 
GUPTA, JJ. 
The State of Uttar Pradesh, Appel- 
i Buddha and another, Respon- 
ents. 


Criminal Appeal No. 287 of 1975 


D/- 24-9-1976. 

Constitution of India, Art. 136 — 
Criminal P. C, (1898), S. 423 — Ap- 
peal against acquitta) — Case noft 
disposed of according to law — Case 
sent back to High Court for hearing 
appeal afresh, 

Held, that the High Court reached 
its conclusions without taking into 
consideration all the relevant evidence 
and circumstances of the case. The 
findings recorded by the High Court 
appeared to be much too speculative 
and could hardly be called legitimate 
inferences from the evidence on re- 
cord. For these reasons it must be 
held that the case in the High Court 
was not disposed of according to 
law. The matter should be sent back 
to the High Court for hearing the 
appeal afresh. (Para 4) 

Mr. O., P, Rana, Adv., for Appel- 
lant; Mr. R. L, Kohli, Adv., for Anil 
Kumar Gupta. Adv., for Respondents. 

GUPTA, J:— This appeal by spe- 
cial leave is directed against an order 
of acquittal passed by the Allahabad 
High Court (Lucknow Bench). The 
two respondents were convicted 
under Section 302/34 of the Indian Pe- 


nal Code and were sentenced to 
death by the Additional Sessions 
Judge, Lucknow, for the murder of 


two brothers, Chandrika and Sita 
Ram, on the night between 26th and 
27th of April, 1971 in village Bar- 
khurdarpur, police station Chinhat, 
district Lucknow. The Additional 
Sessions Judge described this as a 
ease of “cold blooded revolting double 
murder”. The High Court has ac- 


*(Criminal Appeal No, 783 of 1972 
D/- 3-9-1973. All—L. B.). 
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quitted both the accused giving them. 
the benefit of doubt, The appellant, 
State of Uttar Pradesh, seeks to have 
the acquittal set aside, 


2. The trial Court relied on the 
three eye-witnesses. P. W. 2 Ram Lal 
father of the victims, P. W, 3 Buddha 
Pasi and P, W, 7 Bhellar. All the 
three claimed to have seen the res- 
pondents clearly in the light of the 
torches they were carrying. The trial 
Court found that there was “no direct 
or indirect suggestion” that either 
P. W. 3 or P. W. 7 had “any strain- 
ed or inimical relations with the ac- 
cused persons” and that, therefore it 
was unlikely that these witnesses 
“would try to falsely rope in the ac- 
cused persons with any ulterior mo- 
tive”, It was further found that 
there was “no real conflict between 
the medical evidence and the oral 
evidence”, as sought to be made out 
on behalf of the accused so far as 
the injuries on the person of one of 
the victims, The trial Court alse 
noted that there were “certain minor 
contradictions in the testimony of the 
witnesses” regarding the manner of 
“use of the weapons by the assail- 
ants”, but did not consider them te 
be of much significance. 

3. The High Court did not find it 
possible to rely on the evidence of 

W. 2 Ram Lal. Referring to the 
points of difference in Ram Lals 
statements before the committing 
Magistrate and in the Sessions Court 
as regards the motive for the crime, 
the High Court took the view that 
the motives suggested by Ram Lal 
were “fabricated” by him to streng- 
then the case against the respon- 
dents. The acquittal ordered by the 
High Court proceeds mainly on a 
suspicion that the story of the wit- 
nesses carrying torches with them 
was not true and there was not suf- 
ficient light for them to identify the 
assailants. Admittedly it was a dark 
moonless night. What made the 
learned Judges of the High Court 
suspect that the witnesses did not 
have any torch was the statement 
made by one Gajodhar before the 
committing Magistrate, Gajodhar 
who was examined before the Magis- 
trate but was given up at the trial 
was called and examined by the High 
Court as a witness, Before the High 
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Court he said that he saw the oc- 
currence in the light of the torches 
which P. W. 2, P. W., 3 and P. W. 7 
were flashing. He added that a lan- 
tern was brought later by the vil- 
lagers, To a question put by the 
court as to whether the lantern was 
"sent for so that the injuries might 
be seen”, he replied “there was no 
point in sending for a lantern when 
there were so. many torches there”. 
The witness was then confronted with 
his statement before the committing 
Magistrate. 

“The lantern had been 
in order to provide light. I had 
seen the injuries of Chandrika 
and Sita Ram. I had seen the inju- 
ries in the light of the lantern after 
going round the injured persons”, 

It is mainly from this that the High 
Court concluded that “possibly there 
was no torch light.” Another circum- 
stance which weighed with the High 
Court was that the account of the 
assault given by the eye-witnesses 
that Chandrika was attacked first and 
after the assailants had finished with 
him they turned on the other victim 
Sita Ram. According to the High 
Court it was not believable that Sita 
Ram, a child aged about 12 only, 
would keep on standing waiting for 
his turn to be assaulted. It does not 
appear from the impugned judgment 
that the High Court found any mate- 
rial discrepancy in the evidence of 
P. W., 3 and P. W, 4. 


4. It seems to us that the fact 
that Gajodhar inspected the injuries 
with the aid of a lantern does not 
necessarily rule out the possibility of 
some of the witnesses having torches 
with them. The discussion of this as- 
pect of the case in-the Judgment of 
the High Court contains nothing to 
suggest that P. W. 2, P. W. 3 and 
P. W. 7 were likely in the circum- 
stances to assist Gajodhar by flashing 
their torches. Regarding the other 
circumstance on which the High 
Court’s decision is based, it is in evi- 
dence that the assailants finished with 
Chandrika in a minute or a minute 
and a half; we do not consider it so 
very improbable for his 12 year cld 


younger brother to keep standing 
there for these fleeting moments 
shouting for help to save his bro- 


ther’s life. We do not find in the 


sent for 


ALR, 


High Court’s Judgment any discussion 
of the positive evidence relating to 
the occurrence. Nothing is said as to 
why P. W. 3 or P. W, 7 should not 
be believed. The findings recorded 
by the High Court appear to be much 
too speculative and could hardly be 
called legitimate inferences from the 
evidence on record, For these rea- 
sons we are of the view that the 
case in the High Court has not been 
disposed of according to law. We 
should not be understood as express- 
ing any opinion on the evidence either 
way; what we have said above was 
to point out that the High Court 
reached its conclusion without taking 
into consideration all the relevant 
evidence and circumstances of the 
case, 

5. Accordingly we allow this ap- 
peal, set aside the impugned Judg- 
ment and send the matter back to 
the High Court. The High Court 
will hear afresh the appeal preferred 
by the accused and the reference 


-under Sec. 374 of the Code of Cri- 


minal Procedure, 1898 and dispose of 
the same in accordance with law as 
expeditiously as possible. The High 
Court will come to its own conclusion 
on the evidence unfettered by any- 
thing we have said here. , 

Appeal allowed. 


AIR 1977 SUPREME COURT 1800 
(From: Punjab and Haryana) 
Y. V. CHANDRACHUD, P. K, GOSWAMI 
AND P. N. SHINGHAL, JJ. 
Mohan Singh and others, Appellants v. 
The State of Punjab, Respondent. 


Criminal Appeal No. 21 of 1972, D/- 
31-3-1977. 
Penal Code (1860), Ss. 302, 34 and 


304 Part I — Medical evidence to the 
effect that injuries on deceased were suffi- 
cient in ordinary course of nature to cause 
death — S. 304 Part Iy will not apply — 
Conviction under §. 302/34, held proper. 
(Para 1) 


CHANDRACHUD, J.:-—~- The evidence of 
Rakhpal Singh (P. W. 2) is by itself suffi- 
cient to prove the charge under S. 302 
read with S. 34 of the Penal Code for 
which the appellants have been convicted. 
We are unable to accept Mr. Mookherjee’s 
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submission that the appellants can, at the 
highest, be held guilty under S. 304 
Part II of the Penal Code. In view of the 
evidence of Dr. Beant Kaur (P. W. 1) that 
the injuries found on the person of the de- 
ceased were sufficient in the ordinary 
course of nature to cause death, we have 
No doubt that the appellants have been 
rightly convicted under S, 302 read with 
S. 34 Penal Code. The appeal is according- 
ly dismissed and the judgment of the High 
Court is confirmed, 

Appeal dismissed. 


AIR 1977 SUPREME COURT 18061 
(From: Punjab and Haryana) 
P. N. BHAGWATI AND S. 
MURTAZA FAZAL ALI, JJ. 

Hansa Singh, Appellant v. State of 
Punjab, Respondent, 

Criminal Appeal No. 248 of 1973, 
D/- 20-8-1976. 

' (A) Penal Code (1860), Ss. 304 Part 
If and 300 Exception 1 — Provo- 
` gation — Act of sodomy by G on ac- 
cused’s son — Accused assaulting G 
resulting in death — Case falls 
under S, 304 Part I, 


Held, that the accused appellant on 
seeing G committing the act of so- 
domy on his son, lost his power and 
self-control and it was undoubtedly a 
grave and sudden provocation for 
him which led him to commit the 
murderous assault on G. The case of 
the appellant clearly fell under Sec- 
tion 304 Part II of the Penal Code. 
Decision of Punjab and Haryana High 
Court, Reversed. (Para 1) 

(B) Penal Code (1860), S. 304, Part 
Ir — Accused convicted under S. 302 
and sentenced to life imprisonment 
— Murder found to be committed 
during grave provocation — Convic- 
tion altered to one under S. 304, Part 
Ii — Sentence reduced to period the 
accused was already in jail i.e, about 
7 years. Decision of High Court. Re- 


versed, (Criminal P. C. (1974), S. 428). 


(Para 1) 
FAZAL ALI, J:— In this’ appeal 
by special leave the appellant has 
been convicted under Section 302. 
Indian Penal Code and sentenced to 
` imprisonment for life for having com- 
mitted the murder of one Gurbachan 
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Singh. - According to the prosecution, 
the accused Hansa Singh had suspect- 
ed the deceased Gurbachan Singh 
of committing sodomy on his son 
Haria, which furnished the motive 
for the murder of Gurbachan Singh. 
The story of the prosecution is that 
on the 30th October, 1969 at about 
6.00 p.m, when Gurbachan Singh 
was going to some village and he 
reached near the house of Gurjit 
Singh he was surrounded by the ac- 
cused, some of whom caught hold of 
him and the appellant Hansa Singh 
is said to have assaulted him on vari- 
ous parts of the body with his kir- 
pan. F.I.R. was lodged at about 9.00 
p.m. at Police Station Mathana, be- 
ing 7 miles from the village where 
the occurrence took place, The po- 
lice visited the spot and after usual 
investigation, submitted charge-sheet 
against the accused, The defence 
was that as the deceased was com- 
mitting sodomy on Haria, son of the 
appellant, in his presence, he was 
greatly annoyed at this act and hav- 
ing lost his power of self-control. he 
assaulted the deceased, No evidence 
has been given by the defence in 
support of his plea, But it seems to 
us that from the circumstances ap- 
pearing in the case the defence taken 
by the appellant is true. It is true 
that both the High Court and the 
Sessions Judge have concurrently 
found that the prosecution case as al- 
leged, has been proved beyond rea- 
sonable doubt. Normally this Court 
would not interfere with these con- 
current findings of facts. There are. 
however, certain striking facts in the 
case which point to the conclusion 
that the murder took place near the 
door of Gurjit Singh and this could 
have only been done if the story sug- 
gested by the appellant Hansa Singh 
is true, One of the special features 
of this case is that out of the eye- 
witnesses, one ofthem Bela Singh who 
accompanied the informant tothe Po- 
lice Station, was examined after a pe- 
riod of 7-8 months and had narrated the 
occurrence for the first time before 
the Committing Magistrate. He was 
not examined by the police at all and 
no explanation for this has been 
given, As regards P, W, Mal Singh 
and Sita Ram, one extraordinary fea- 
ture is that having seen the occur- 
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rence they did not narrate the same 
to anybody or even to the persons 
who had gathered at the spot Both 
Sita Ram and Mal Singh admit this 
fact and the only reason for this si- 
lence appears to us to be that the 
witnesses themselves found that the 
accused had committed the assault 
in the circumstances related by him, 
which would undoubtedly mitigate 
his offence and would also alienate 


the sympathies of the villagers. An- 
other important circumstance that 
seeks to support the defence taken 


bv the appellant is that the body was 
actually found near the door of Gur- 
jit Singh where according to the ap- 
pellant the deceased was committing 
sodomy on his son Haria. In order to 
get rid of this bald fact the prosecu- 
tion appears to have invented a story 
that the occurrence took place at 
some distance from the house of Gur- 
jit Singh. who after assaulting ithe 
deceased. bodily lifted the deceased 
and placed his dead body near the 
house of Guriit Singh. The High 
Court has acquitted all the other ac- 
cused. And we find it difficult to 
believe that after having assaulted 
the deceased, Guriit Singh alone could 
have lifted the bodv and placed it 
near the door of Gnriit Singh. Gur- 
jit Singh being the own brother of 
Hansa Singh. there could have no 
motive in taking the body to his 
house. In these circumstances, there- 
fcre. the statement of the accused 
that the deceased Gurbachan Singh 
was, committing sodomy on Haria in 
the house when the appellant arrived 
at the scene and assaulted the deceas- 
ed. appears to be true. In view of 
these circumstances, therefore the 
prosecution has undoubtedly proved 
that it was the appellant alone who 
has assaulted the deceased and this is 
proved by P, W. Mal Singh and Sita 
Ram also, The question remains as 
to what offence the appellant has 
committed, The learned counsel for 
the appellant has taken us through 
the evidence and shown us a few 
discrepancies here and there. The 
evidence appears to be consistent so 
far as the assault by the appellant 


on the deceased is concerned. -We, 
‘however, feel that the occurrence 
took place while the deceased was 


committing sodomy on Haria and 
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that gave such a sudden and grave 
provocation and annoyance to the ap- 
pellant which impelled him to assavlt 
the deceased. For these reasons we 
are satisfied that the case of the ap- 
pellant falls clearly within the pur- 
view of Section 304, Part II of “he 
Indian Penal Code. The appellant on 
seeing the deceased committing the 
act of sodomy on his son, lost his 
power and self-control and it was 
undoubtedly a grave and sudden pro- 
vocation for him which led him to 
commit the murderous assault on the 
deceased, We understand that the 
appellant has been in jail since 19€9 
and according to the Code of Crimi- 
nal Procedure 1973 the period of de- 
tention of the accused has to be set 
off against any sentence which is im- 
posed on the appellant. The posi- 
tion, therefore, is that accused has 
been in jail for about 7 years. We, 
therefore, alter the conviction of the 
accused from one under Section 302 
to that under Section 304 Part II of 
the I. P.C, and we reduce the sen- 
tence from life imprisonment to the 
period already undergone (which is 
almost 7 years), The appeal is allow- 
ed with the modifications indicated 
above, 


Appeal allowed. 
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any sum by way of advance or loan 
to a shareholder, not exceeding the 
accumulated profits possessed by the 
Company, is to be deemed as his di- 
vidend under Section 2 (6A) (e) read 
with Section 12 (1B), even if that 
advance or loan is subsequently re- 
paid in its entirety during the rele- 
vant previous year in which it was 
taken. 1971 Tax LR 213 (Cal), Af- 
firmed. (Para 36) 

Section 2 (6A) (e) and S. 12 (1B) 
were inserted in the Act by the 
Finance Act 1955 which came into 
operation on 1-4-1955. These provi- 
sions seem to have been adapted and 
borrowed, with alterations, from Sec- 
tion 108 of the Commonwealth In- 
come-tax Assessment Act in force in 
Australia, It is noteworthy that at 
least in one material aspect the In- 
dian law is different from that under 
Sec. 108 (1) of the Commonwealth 
Act, Under Section 108, the raising 
of the fiction is dependent upon a 
positive finding recorded by the 
Commr. of Income-tax that the pay- 
ment represents distribution of the 
Company’s income, But S. 2 (6A) (e) 
and Section 12 of the Act do not 
leave this question to the adjudica- 
tion of the Income-tax authorities. 
Parliament has itself, in the exercise 
of its legislative judgment, raised a 
conclusive presumption, that in all 
cases where loans are advanced to a 
shareholder in a Private Ltd. Com- 
pany having accumulated profits, the 
advances should be deemed to be the 
dividend income of the shareholder, 
It is this presumption juris et de 
jure which is the foundation of the 
statutory fiction incorporated in S 2 
(6A) (e). Thus S. 108 of the Common- 
wealth Act appears to be more rea- 
sonable and less harsh than its In- 
dian counterpart. (Paras 26, 28) 

It could not be contended that in 
order to attract the statutory fiction 
one other essential condition is, that 
the loan or advance must be out- 
standing at the end of the previous 
year, and if the loan had ceased to 
exist owing to repayment or otber- 
wise before the end of the year—asin 
the present case, the fiction cannot 
be invoked, There is no scope for 
importing into statute words which 
are not there such importation would 
pe, not to construe, but to amend 
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the statute. Even if there be a casus 
omissus, the defect can be remečied 
only by legislation and not by judi- 
cial interpretation. There - appears 
no justification to depart from the 
normal rule of construction according 
to which the intention of the legisla- 
ture is primarily to be gathered from 
the words used in the statute. 

(Para 34) 


The Indian Legislature has delibe- 
rately omitted to use in Sees. 2 (6A) 
(e) and 12 (1B) words analogous to 
those in the last limb of sub-s. (1) 
of S. 108 of the Commonwealth Act. 
When Sections 2 (6A) (e) and 12 (1B) 
were inserted by the Finance Act, 
1955, Parliament must have been 
aware of the provision contained in 
Section 108 of the Commonwealth 
Act. In spite of such awareness, Par- 
liament has not thought it fit to bor- 
row whole hog what is said in Sec- 
tion 108 (1) of the Commonwealth 
Act. So far as the last limb of Sec- 
tion 108 (1) is concerned, our Parlia- 
ment imported only a very restricted 
version, and incorporated the same 
as the ‘fifth condition’ in sub-s, (1B) 
of S. 12 to the effect that the “npay- 
ment deemed as dividend shall be 
treated as a dividend received by 
him in the previous year relevant to 
the assessment year ending on the 
alst day of March, 1956 if such Joan 
or advance remains outstanding on 
the last day of such previous year”. 
The word “such” prefixed to the 
“previous year” shows that the appli- 
castion of this clause is confined to 
the assessment year ending on 31-3- 
1956, the Legislature has deliberately 
not made the subsistence of ‘the loan 
or advance, or its being outstanding 
on the last date of the previous year 
relevant to the assessment year, a 
pre-requisite for raising the statutory 


fiction. In other words, even if the 
loan or advance ceases to be cut- 
standing at the end of the previous 


year, it can still be deemed as a 
‘dividend’ if the other four condi- 
tions factually exist, to the extent of 
the accumulated profits possessed by 
the Company. (Para 35) 

Held, that as the taxability of an 
income is related to its receipt or 
accrual in the previous year, the 
moment a dividend is received. whe- 
ther it is actual dividend declared 
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by the company or is a deemed divi- 


dend, income taxable under the 
residuary head, “income from other 
sources”, arises, The charge be- 


ing on accrual or receipt, the sta- 
tutory fiction created by Sec. 2 (6A) 
(e) and Section 12 (1B) would come 
irto operation at the time of the pay- 
ment by way of advance or lean, 
provided the other conditions are 
satisfied, (Para 36) 
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D. N. Mukherjee, A, K. Ganguly 
and G. S. Chatterjee, Advs. with 
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SARKARIA, J.:— Whether any 
payment by a Company, not being a 
company in which the public are 
substantially interested within the 
meaning of Section 23A, of any sum 
by way of advance or loan to a 
shareholder, not exceeding the accu- 
mulated profits possessed by the 
Company, is to be deemed as his 
dividend under Section 2 (6A) (e) 
read with Section 12 (1B) of the In- 
come-tax Act, 1922, even if that ad- 
vance or loan is subsequently repaid 
in its entirety during the relevant 
previous year in which it was taken, 
is the only question that falls to be 
determined in this appeal by special 
leave. 


2. The assessment year is 1957-58, 
and the corresponding previous year 
is the calendar year 1956. The as- 
sessee is a shareholder and the 
Managing Director of M/s. Dolaguri 
Tea Co. (P) Lid. The Company is 
admittedly one in which the public 
are not subsantially interested within 
the meaning of Section 23A of the 


Indian TIncome-tax Act, 1922 (for 
short, the Act). At the commence- 
ment of the previous year, there 
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was in the books of the Company 
a credit balance of Rs, 65,246/- in 
the assessee’s account, which had been 
brought forward from the earlier 
year. Between the llth January 
and the 12th November, 1956, the 
assessee withdrew in cash from time 
to time from the Company, amounts, 
aggregating Rs. 4,97,442/-. The first 
two cash amounts of Rs, 3,50,000/- 
and Rs. 40,400/-, were taken by the 
assessee on 11-1-1966, Deducting 
therefrom the opening balance of 
Rs, 65,246/- and two more items, 
namely, Rs. 1,40,000/- being outstand- 
ing dividends declared on 31-12-1955 
of his major son, and transferred to 
his account, and a further dividend 
of Rs. 19,493/- credited to his account 
from Kathoni Tea Estate, there re- 
mained a sum of. Rs, 2,72,703/- to 
the debit of the assessee in the books 
of the Company as on the [2th 
November, 1956. On December 29, 
1956, the assessee paid back to the 
Company a sum of Rs. 1,90,000/-- On 
December 31, 1956, his account was 
credited with another sum of Rupees 
80,000/- in respect of the dividend 
due to him and his wife, and with a 
further sum of Rs. 29,326/- for hypo- 
thecation, In this manner before 
the end of the previous year, the as- 
sessee’s account was credited with an 
aggregated amount of Rs. 2,99,326/- 
which exceeded the debit balance of 
Rs. 2,72,703/- as on November 12. 
1956. Thus at the end of the rele~ 
vant previous year, no advance or 
loan was due to the Company by the 
assessee. 


3. The Income-tax Officer found 
that the accumulated profits of the 
Company as on January 1, 1956, 


amounted to Rs. 6,83,005, He, there- 
fore, deducted the two aforesaid items 
of Rs. 1,40,000/- and Rs, 19,493/-, 
aggregating Rs. 1,59,493/-, from the 
amount paid in cash to the assessee 
and treated the balance of Rupeas 
2,72,703/- as the net ‘dividend’ income 
in the hands of the assessee within 
the meaning of Section 2 (6A) (e). The 


Income-tax Officer grossed up that 
amount under Section 16 (2) and 
gave credit for tax in accordance 


with that Section to the assessee. 

4. The assessee’s appeal to the Ap- 
pellate Assistant Commissioner hav- 
ing failed, he preferred a further ap- 
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peal to the Income-tax Appellate 
Tribunal. There was a divergence of 
opinion between the Members of the 
Tribunal. The Accountant Member 
took the view that the moment a 
. payment is made as envisaged in Sec- 
tion 2 (6A) (e) it becomes clothed 
with the character of a dividend and 
has to be treated as such income of 
the assessee, and no subsequent ac- 
tion or repayment by the share- 
holder can take it out of the mischief 
of this provision, He therefore held 
that the sum of Rs. 2,72,703/- was 
taxable as dividend under Section 2 
(6A) (e). ` 


5. The Judicial Member expressed 
a contrary opinion, In his view, the 
total income of the assessee during 
the relevant previous year could be 
computed and assessed only at the 
end of that year: it could not be 
computed at interim periods during 
the previous year. “If it is found 
that although the shareholder had 
taken by way of advance or loan an 
amount from the Company during 
the course of a previous year but had 
returned the same to the Com- 
pany before the close of that previ- 
ous year. it can only be said while 
computing tne shareholder’s total in- 
come at the end of that previous 
year that no advance or loan from 
the Company of which he was 
a shareholder stood for his bene- 
fit at the time relevant for computa- 
tion of his total income. The ad- 
vances or loans taken during the in- 
terim periods of the previous year 
would just have to be ignored”. On 
these premises, the Judicial Member 
came to the conclusion that the sum 
of Rs. 2,72,703/- grossed up to Rupees 
3,19,245/- was not a dividend within 
the fiction under Sec. 2 (6A) (e) of 
the Act. 

6. On account of this difference of 
opinion, the following question was 
referred to the President of the Tri- 
bunal: 

“Whether on the facts and in the 
circumstances of the case, the sum 
of Rs. 2,72,703/- net (Rs, 3,19,245/- 
gross) is to be treated as dividend 
income in the hands of the assessee 
yA the meaning of Section 2 (6A) 
fe)?’ 

7. The President agreed with the 
Accountant Member and. held that an 
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"advance or loan received by the 
shareholder of a Private Company 
forthwith assumes the character of a 
dividend and becomes his income by 
virtue of the fiction created by Sec- 
tion 2 (6A) (e) and it ceases to be a 
liability for the purpose of taxation, 
although the assessee may, in fact or 
in law, remain liable to the Company 


to repay it. If the assessee repays 
the loan subsequently, such repay- 
ment would not liquidate or reduce 
the quantum of the income which 


had already accrued, as such repay- 
ment is not to be allowed as a per- 
rnissible deduction “under Sec, 12 (2).” 
On these premises, he answered the 
question in the affirmative. 

8. In accordance with the majo- 
tity opinion, the Tribunal dismissed 
the assessee’s appeal, but, at his in- 


„Stance, referred the same question for 


opinion to the High Court under Sec- 
tion 66 (1) of the Act. 

8. The High Court held that the 
tax was attracted at the point of 
time when the said loan was borrow- 
ed by the shareholder and it was im- 
material whether the loan was re- 
paid before the end of the account- 
ing year or not, On this reasoning it 
answered the question in favour of 
the Revenue and against the asses- 
see, 


16. Hence this appeal by the as- 
see, 

11. Before dealing with the con- 
tentions canvassed, it is necessary to 
have a look at the general scheme 
and the relevant provisions of the 
Act. Section 2 (6A) (e) of the Act 
reads as follows: 

"2 (6A) “dividend” includes— 

(a) to (A) sea a e 

(e) any payment by a company, 
not being a company in which the 
public are substantially interested 
within the meaning of Section 23A, 
of any sum (whether as representing. 
a part of the assets of the company 
or otherwise) by way of advance or 
loan to a shareholder or any pay- 
ment by any such company on be- 
half or for the individual benefit of 
a shareholder, to the extent to which 
the company in either case possesses 
accumulated profits: 
but “dividend” does not include— 

(i) a distribution made in accord- 
ance with sub-clause (c) or sub- el. (d) 
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in respect of any share issued for 
full cash consideration where the 
holder of the share is not entitled in 
the event of liquidation to partici- 
pate in the surplus assets; 


(ii) any advance or loan made to a 
shareholder by a company in the 
ordinary course of its business where 
the lending of money is a substantial 
part of the business of the company; 


(iii) any dividend paid by a com- 
pany which is set off by the com- 
pany against the whole or any part 
of any sum previously paid by itand 
treated as a dividend within the 
meaning of cl. (e). to the extent to 
which it is so set off: 


Explanation— The expression “ac- 
cumulated profits”. wherever it sc- 
curs in this clause. shall not include 
capital gains arising before the Ist 
day of April, 1946. or after the 31st 
day of March, 1948. and before the 
Ist day of April, 1956: 

12. Sub-section (15) defines ‘total 
income’ as meaning “total amount of 
income. profits and gains referred to 
in sub-section (1) of Section 4 com- 
puted in the manner laid down in 
this Act”. 

13, Section 3 is the charging sec- 
tion. Two of the principles deduci- 
ble from the section are: 


(1) That the tax is levied on the 
total income of the assessable entitv. 

(2) That each previous year is a 
distinct unit of time for the purvose 
of assessment, and the profits rnade 
or liabilities or losses incurred before 
or after the relevant previous year 
are wholly immaterial in assessing 
the profits of that year unless there 
is a statutory provision to the con- 
trary. ; 

14. Section 4 (1) so far as it is 
material reads as follows: 

“Section 4 (1): Subiect to the pro- 
visions of this Act, the total income 
of any previous year of any person 
includes all income, profits and gains 
from whatever source derived 
which— _ 

(a) are received or are deemed to 
Be received in the taxable territories 
in such year by or on behalf of such 
person, or 

(b) if such person is resident in the 
taxable territories during such year.— 
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__(i)_acerue-or arise or are deemed 
to accrue or arise to him in the tax- 
able territories during such year, or 

(ii) accrue or arise to him without 
the taxable territories during such 
year, or 

(iii) MTS 

(c) if such person is not resident in 
the taxable territories during such 
year, accrue or arise or are deemed 
to accrue or arise to him in the tax- 
able territories during such year: | 
(emphasis supplied) 

” 





.ssess 


Provided that ...... 
The principles deducible from S. 4 (1) 
are: 

(1) The charge is on acerual or re- 
ceipt basis. Such receipt or accrual 
may be actual or statutory. i. e. the 


- result of any statutory fiction creat- 


ed by the Act. 

(2) If a particular amount of in- 
come is taxed under any of the 
Cls, (a), (b) or (c) of the sub-:ection 
the same amount cannot be taxed 
under any other clause either in the 
same year or in a different year. 
That is to say, income which is tax- 
ed on acerual under Cl. (b) (ii) can- 
not be taxed again on receipt under 
Cl. (a) or on remittance under Cl. (b) 
(iii) (see Kanga and Palkhivala, Vol. 
T,.1959 Edition, page 153). 

(3) The receipt spoken of in this 
clause is the first receipt after the 
accrual of the income. (See decision 
of this Court in Keshao Mils v. 
Commr., of Income-tax, 23 ITR 230: 
(AIR 1953 SC 187)) 

15. Sub-section (1) of Sec, 4 also 
highlights the basic principle embodi- 
ed in the charging Section 3. that 
the accrual or receipt of income (ac~ 
tual or deemed) is taxed with regard 
fo the relevant previous year. 

16. Section J2 deals with the resi- 
duary head: “Income from other 
sources”. 


Tts sub-section (1A) says that: 


“Income from other sources shall 
include ‘dividends’.” 

17. Sub-section (1B) is crucial, Tt 
provides: 


“Any payment by a company toa 
shareholder by way of advance or 
Joan which would have been treated 
as a dividend within the meaning of 
clause (e) of sub-section (6A) of Sec- 
tion 2 in any previous year relevant 
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to any assessment year prior to the 
assessment year ending on the 31st 
day of March, 1956 had that clause 
been in force in that year, shall be 
treated as a dividend received by 
him in the previous year relevant to 
the assessment year ending on the 
31st day of March, 1956. if such 
loan or advance remained outstand~ 
ing on the first day of such previ- 
ous year”. 

18. Sub-section (2), inter alia, lays 
down that in computing any income 
by way of dividend, allowance shall 
be given for any reasonable sum 
paid by way of commission or remu-~ 
neration to a banker or any other 
person realising such dividend on be- 
half of the assessee. 

19. It is to be noted that sub-sec- 
tion (6A) of Section 2 and sub-sec~ 
tions (1A) and (1B) of Sec. 12 were in- 
serted in the Act by the Finance 


Act, 1955, with effect from the ist 
April, 1955. 
2). In the relevant assessment 


year, Section 16 (2) of the Act was 
operative and ran as follows: 

"16 (2) for the purpose of inclusion 
‘in the total income of an _  assessee 
any dividend shall be deemed to be 
income of the previous year in which 
it is paid, credited or distributed 1 


deemed to have been paid, credited 
or distributed to him, and shall be 
increased to such amount as would, 


if income-tax (but not super-tax) at 
the rate applicable to the total in- 
come of the company...... for the fin- 
ancial year in which the dividend is 
paid, credited or distributed or deem- 
edtohave been paid, credited or dis- 
tributed were deducted therefrom, be 
equal to the amount of the dividend”. 

21. Mr. G. C. Sharma, Counsel 
for the appellants contends that the 
scope of the fiction created by Ser- 
tion 2 (6A) (e) should be confined to 
those advances and loans only which 
are not repaid but remain subsisting 
at the end of the previous year in 
which they were taken. It is argued 
that the sole object of this provision 
is to curb the evil of distributing 
profits under the guise of loans or 
advances; that if an advance or loan 
is repaid in the same accounting 
year, it cannot be said that it was a 
device for distribution of profits. It is 
submitted that only in the case of an 
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advance or loan which remains out- 
standing at the end of the account- 
ing year, Sec. 2 (6A) (e) raises an 
irrebuttable presumption that it was 
payment of dividend under the cloak 
of a loan. It is maintained that if 
this construction of Sec. 2 (6A) (e) is 
not adopted, it will lead to extremely 
oppressive, unreasonable and anomal- 
ous results, including double taxa- 
tion. To illustrate his point Counsel 
compares and contrasts the position 
of a shareholder who promptly, atter 
a short period, repays the loan in 
the same year, with one who does 
not do so but-allows it to remain 
outstanding and be carried over to 
the next year, and thereafter a divi- 
dend is declared. If the interpreta- 
tion adopted by the High Court is 
correct —- says Mr, Sharma — the 
shareholder in the prior case who 
had promptly repaid the loan would 
not be entitled under sub-clause tiii) 
of Clause (e) of S, 2 (6A) to set off 
any part of the subsequently declar- 
ed dividend against the loan which 
he had repaid earlier, but will have 
to pay. double tax on the same item, 
once on itas deemed dividend and tren 
on it as declared dividend. His la- 
bility cannot be reduced to the ex- 
tent of the dividend; because at the 
date on which the dividend was de- 
clared, no loan was outstanding 
against which it could be set off. As 
against the former, the latter shar=-- 
holder who makes full use of the 
loan and does not repay any part of 
the loan in the same year, but leaves 
it unpaid till a dividend is declared 
next year, will get relief by set off 
of the subsequently declared divi- 
dend, in whole or in part against the 
loan outstanding against him. 


22. Another example cited by Mr. 
Sharma is of a case where the as- 
cumulated profit say is Rs. 9,000/- 
and the shareholder takes an ad- 
vance or loan of Rs. 3,000/- and he 
repays it after a week, and again 
gets the same amount (Rs. 3,000/-) 
back as a loan, and again repays it 
after a week, and again retakes the 
same amount as loan— all the three 
leans being taken and repaid, in the 
same year, If the unrestricted in- 
terpretation of the provision, sought 
by the Revenue were to be adopted, 
the same amount of loan in all the 
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three transactions of loan would be 
subjected to triple taxation, Such an 
absurd and oppressive result, says 
the Counsel, would be against the in- 
tendment of the provision and incon- 
sistent with the scheme of the Act 
which generally avoids double taxa- 
tion. The upshot of the arguments 
of Mr. Sharma is that under the Act, 
only that item or entity is taxable 
which is rationally capable of being 
considered as the income of the as- 
sessee; that an advance or ioan 
which is genuine and not a subter- 
fuge for payment of dividend and is 
not subsisting or outstanding at the 
end of the previous year on account 
of its repayment by the shareholder 
cannot reasonably be deemed to be 
his dividend income within the con- 
templation of S, 2 (6A) (e) read with 
with Section 12 of the Act. Mr. 
Sharma has taken us through various 
decisions having a bearing on the 
problem. The cases referred to, dis- 
cussed or sought to be distinguished 
by him are: Lakshmana Aiyar v. 
Addl. Income-tax Officer, 40 YTR 
469: (AIR 1961 Mad 146); Navnit Lal 
C. Javeri v, K. K. Sen, Appellate 
Asst. Commr, Income-tax, Bombay. 
(1965) 1 SCR 909:56 ITR 198: (AIR 
1965 SC 1375); Commr. of Income- 
təx Madras v. K. Srinivasan, (1963) 
50 ITR 788 (Mad): Walchand and Co. 
Ltd. v. Commr, of -Income-tax Bom- 
(1975) 100 ITR 598 (Bom): 
Commr. Income-tax Bombay v, R. 
K. Badiani. 76 ITR 369:1971 Tax LR 
97 (Bom). : 


23. Mr. Sharma also has referred 
to Sec. 108 of the Commonwealth In- 
come-tax Act as in force in Australia 
and submitted that since the sub- 
stance of Section 2-(6A) (e) and Sec- 
tion 12 (1B) has been borrowed from 
Section 108 of the said Act and the 
object of these provisions in the two 
enactments is the same, it will not be 
illegitimate to determine and cir- 
cumscribe the scope of the fiction 
created by the provision in question 
in the light of the principles indicat- 
ed in Section 108 of the Common- 
wealth Act. — 


24. On the other hand, Mr. Ahuia 
appearing for the Revenue, submits 
that sub-clause (iii) which permits a 
set off against a loan deemed as divi- 
dend, does not apply in cases where 
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the dividend is not declared in the 
same accounting year because to hold 
otherwise would be against the basic 
scheme ingrained in Ss. 3 and 4 of 
the Act, according to which the unit 
of time for the purpose of assess- 
ment is the previous year of the as- 
sessee. Mr. Ahuja further maintains 
that even if during the same account- 
ing year after repayment of the loan, 
a dividend is declared, sub-cl. (iii) 
will apply, and the Income-tax Offi- 
cer will not be debarred from reduc- 
ing, in an appropriate case, the 
amount treated by him as ‘dividend’ 
under Cl, (e) of S. 2 (6A) to the ex- 
tent of the subsequently declared 
dividend, on the principle of notional 
set off underlying sub-clause (iii). 
The point sought to be made out is 
that since the treatment ‘of the loan 
to the assessee share holder as his 
dividend rests on a legal fiction. it 
will not be an illegitimate use of 
sub-clause (iii) to allow a notional! set 


off to meet such a situation. Thus 
construed, says the Counsel, there 
would be no anomaly, 

25. Mr. Ahuja further submitted - 


that S5. 2 (6A) (e}) was enacted to 
suppress the evil of receiving profits 
or dividends under the guise of loans 
by the shareholders of controlled 
Company, as such a malpractice re- 
sulted in evasion of tax. This provi- 
sion, it is urged should be construed 
in a manner which suppresses the 
mischief and advances the remedy. It 
is maintained that the language of 
the provisions in question is plain and 
unambiguous and no question of seek- 
ing external aid for its interpretation 
arises, the Court must give effect to 
it regardless of the hardship, if any, 
resulting therefrom, The sum and 
substance of his arguments is. that 
since all the factual ingredients 
necessary for raising the fiction con- 
templated by S. 2 (6A) (e) and Sec- 
tion 12 (1B) have been found to exist 
bv the Income-tax authorities and the 
Tribunal, the loan had to be treated 
as the assessee’s dividend income, the 
moment it was received, and the sub- 
sequent repayment of the loan could 
not neutralise or take it out of that 
category of ‘income’. Counsel has 
drawn our attention to the observa- 
tions of this Court in Navnit Lal C 
Javeri v, K. K. Sen, Appellate Assis- 
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‘fant Commr. of Income-tax, AIR 
- 1965 SC 1375 (supra). He has fur- 
ther adopted the reasoning of the 


Bombay High Court in Walchand & 
Co. v. Commr., of Income-tax Bom- 
bay, (1975) 100 ITR 598 (Bom) (supra). 

26. Section 2 (6A) (e) and Section 
12 (1B) were inserted in the Act by 
the Finance Act 1955 which came 
into operation on 1-4-1955, These 
provisions seem to have been adapt- 
ed. and borrowed, with alterations, 
from S, 108 of the Commonwealth 
Income-tax Assessment Act in force 


in Australia, Section 108 reads as 
follows: 
“Loans to shareholders. (1) If 


amounts are paid or assets distribut- 
ed by a private company to any of 
its shareholders by way of advances 
or loans, or payments are made by 
the company on behalf of or for the 
individual benefit of, any of its 
shareholders, so much, if any, of the 
amount or value of these advances, 
loans or payments, as, in the opinion 
of the Commissioner, represents dis- 
tributions of income shall, for the 
purposes of this Act other than the 
purposes of Division 11A of Part Tl 
and Division 4 of Part VI be deem- 
ed to be dividends paid by the com- 
pany on the last day of the vear of 
income of the company in which the 
payment or distribution is made. 


(2) Where the amount or value of 
an advance, loan or payment is deem- 
ed, under the last preceding sub- 
section, to be a dividend paid by a 
company to shareholder, and the 
company subsequently sets off the 
whole or a part of a dividend distri- 
buted by it in satisfaction in whole 
or in part of that advance, loan or 
payment, that dividend shall, to the 
extent to which it is so set off, be 
deemed not to be a dividend for any 
purpose of this Act.” 

27. It will be seen that under Sec- 
tion 108 (1) formation of “the opin- 
ion of the Commissioner” is the sine 
qua non for bringing this provision 
into operation. It has been held by 
the Australian Board of Review that 
the mere fact that a shareholder in a 
private Company has become in- 
debted to it, does not justify the for- 
mation ofthe opinion by the Commis- 
‘sioner such asisindicated in sub-s. (1) 
of Section 108. “There must be some- 
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thing. that goes beyond a mere debt 
automatically arising upon a taking 
of accounts and which points to a 
subterfuge whereby a payment which 
upon examination is found to relate 
to the income of the Company and 
to represent the distribution thereof 
is made to appear to be a loan or 
aaa (I C.T.B.R. (N. S.) Case No. 
0). 


_ 28. It is noteworthy that at least 
in one material aspect the Indian law 
is different from that under S. 108 (1) 
of the Commonwealth Act as explain- 
ed and interpreted by the Board in 
the case mentioned above, Under 
Section 108, the raising of the fiction 
is dependent upon a positive finding 
recorded by the Commissioner of In- 
come-tax that the payment represents 
distribution of the Company’s in- 
come. But S. 2 (6A) (e) and S, 12 of 
the Act do not leave this question 
to the adjudication of the Income- 
tax authorities, Parliament has it- 
self, in the exercise of its legisla- 
tive judgment, raised a conclusive 
presumption, that in all cases where 
loans are advanced to a shareholder 
in a Private Ltd. Company having 
accumulated profits, the advances 
should be deemed to be the dividend 
income of the shareholder. It is this 
presumption juris et de jure which 
is the foundation of the statutory fic- 
tion incorporated in S., 2 (6A) (e). 
Thus Sec, 108 of the Commonwealth 
Act appears to be more reasonable 
and less harsh than its Indian coun- 
terpart. 


29. From the above discussion it 
emerges clear that the fiction creat- 
ed by S. 2 (6A) (e) read with Section 
12 (1B) of the Act is inexorably at- 
tracted as soon as all the conditions 
necessary for its application exist in 
a case. In Navnit Lal’s case, (AIR 
1965 SC 1375) (supra) this Court, 
after an analysis of these provisions, 
listed these conditions, as follows: 

Messi the combined effect of these 
two provisions is that three kinds of 
payments made to the shareholder of 
a company to which the said provi- 
sions apply, are treated as taxable 
dividend to the extent of the accu- 
mulated profits held by the company. 
These three kinds of payments are: 
(1) payments made to the sharehoider 
by way of advance or loan;' (2) pay- 
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ments made on his 
payments made for his individual 
benefit, There are five conditions 


which must be satisfied before Sec- 
tion 12 (1B) can be invoked against 
a shareholder, The first condition is 


that the company in question must 
be one in which the public are not 
substantially interested within the 
meaning of Section 23A as it stood in 
the year in which the loan was ad- 
vanced, The second condition is that 


the borrower must be a shareholder 
at the date when the loan was ad- 
vanced; it is immaterial what the ex- 
tent of his shareholding is. The 
third condition is that the loan ad- 


vanced to a shareholder by such a 
company can be deemed to be divi- 
dend only to the extent to which it is 
shown that the company possessed 
accumulated profit at the date of the 
loan, This is an important limit 
prescribed by the relevant section. 
The fourth condition is that the joan 


must not have been advanced by the 
company in the ordinary course of 
its business, In other words, this 
provision would not apply to cases 
where the company which advances 
a loan to its shareholder carries on 
the business of money lending itself; 
and the last condition is that the 


loan must have remained outstanding 
at the commencement of the share- 
holder’s previous year in relation to 
the assessment year 1955-56”, 
(emphasis supplied) 


30. The first four conditions fac- 
tually exist in the instant case. The 
last condition is not applicable be- 
cause it was a transitory provision 
applicable to the assessment year 
1955-56 only, while we are concern- 
ed with the assessment year 1957- 
58 and the previous year is the 
calendar year 1956. There is no dis- 
pute that the company is a controlled 
(Private Ltd.) company in which the 
public are not substantially interest- 
ed within the meaning of Sec. 23A. 
Further, the assessee is admittedly a 
shareholder and Managing Director of 


behalf and (3) 





that Company, It is also beyond 
controversy that at all material 
times, the company possessed “accu- 
mulated profits” in excess of the 


amount which the assessee-share- 
holder was paid during the previous 
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year. The Income-tax Officer found 
that on January 1, 1956, the accumu- 
lated profits of the Company amount- 
ed to Rs, 6.83,005/- while from 1l-l- 
1956 to 12-11-1956, the assessee re~ 
ceived in cash from time to time 
from the Company payments aggre- 
gating Rs. 4,97,449/~. After deducting 
the opening credit balance and some 
other items credited to his account, 
the Income-tax Officer found that in 
the previous year the assessee share~ 
holder had received a net payment 
of Rs, 2,72,703/- by way of loan or 
advance from the Company. The 
Company’s business is not money 
lending and it could not be said that 
the loans had been advanced by the 
company in the ordinary course of 
its business, Thus, all the factual 
conditions for raising the statutory 
fiction created by Ss. 2 (6A) (e) and 
12 (1B) appeared to have been satis- 
fied in the instant case. 

31. Mr. Sharma, however, con- 
tends that in order to attract the 
statutory fiction one other essential 
condition is, that the loan or advance 
must be outstanding at the end of 
the previous year, and if the loan 
had ceased to exist owing to repay- 
ment or otherwise before the end of 
the year — as in the present case — 
the fiction cannot be invoked. In 
this connection, Counsel has again 
referred to the last limb of S. 108 (1) 
of the Commonwealth Income-tax 
Act, according to which, the pay- 
ment to a shareholder by way of ad- 
vance or loan is to be treated as a 
dividend paid by the Company on the 
last day of the year of income of 
the Company in which the payment 
is made. 

32. It is urged that the principle 
in the last limb of sub-section (1) of 
Section 108 of the Commonwealth 
Act should also be read into the 
Indian statute. It is maintained that 
the omission of such words from 
Sections 2 (6A) (e) and 12 (1B) does 
not show that the intendment of the 
Indian Legislature was different. Ac- 
cording to the Counsel what is expli- 
cit in Section 108 (1) of the Com- 
monwealth Act, is implicit in Sec 
tions 2 (6A) (e) and 12 (1B) and the 
general scheme of the Act which re- 
quires that the assessment is to be 
made on the basis of total income of 
the whole previous year, Such a 
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view, concludes Mr. Sharma, would 
also be in consonance with reason 


and justice. 


33. We have given anxious thought 
to the persuasive arguments of Mr. 


Sharma. His arguments if accepted, 
will certainly soften the rigour 
of this extremely drastic provi- 


sion and bring it more in conformity 
with logic and equity. But the lan- 
guage of Ss, 2 (6A) (e) and 12 (1B) is 
clear and unambiguous, There is no 


scope for importing into the statute 
words which are not there. Such 
importation would be, not to con- 


strue, but to amend the statute. Even 
if there be a casus omissus, the de- 
fect can be remedied only by legis- 
lation and not by judicial interpreta- 
tion. 


34. To us, there appears no justi- 
fication to depart from the normal 
rule of construction according to 
which the intention of the legisla- 
ture is primarily to be gathered from 
the words used in the statute. It will 
be well to recall the words of Row- 
latt J. in Cape Brandy Syndicate v 
I. R.C., (1921) 1 KB 64 at page 71. 
that “in a taxing Act one has to look 
merely at what is clearly said, There 
is no room for any  intendment. 
There is no equity about a tax. 
There is no presumption as to a tax. 
Nothing is to be read in, nothing is 
to be implied. One can only look 
fairly at the language used.” .Once it 
is shown that the case of the asses- 
see comes within the letter of the 
law, he must be taxed, however 
great the hardship may appear to the 
judicial mind to be. 

35. In our opinion, the Indian 
Legislature has deliberately omitted 
to use in Sections 2 (6A) (e) and 12 
(1B) words analogous to those in 
the last limb of sub-section (1) of 
Section 108 of the Commonwealth 
Act. When Sections 2 (6A) (e) and 
12 (1B) were inserted by the Fin- 
ance Act, 1955, Parliament must have 
been aware of the provision contain- 
ed in S, 108 of the Commonwealth 
Act. In spite of such awareness, Par- 
liament has not thought it fit to bor- 
row whole hog what is said in Sec- 
tion 108 (1) of the Commonwealth 
Act, So far as the last limb of Sec- 
tion 108 (1) is concerned, our Par- 
liament imported only a very re- 
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stricted version, and incorporated the 


same as the ‘fifth condition’ in sub- 
section (1B) of S, 12 to the effect, 
that the “payment deemed as divi- 


dend shall be treated as a dividend! 
received by him in the previous year 
relevant to the assessment year end- 
ing on the 3ist day of March, 1956} 
if such loan or advance remains out- 
standing on the last day of such pre-|- 
vious year’. The word “such” pre- 
fixed to the “previous year” shows 
that the application of this clause 
is confined to the assessment year 
ending on 31 March 1956, In 
the instant case we are not con- 
cerned with the assessment year end-! 
ing on 31-3-56. This highlights the 
fact that the Legislature has delibe- 
rately not made the subsistence of 
the loan or advance, or its being 
outstanding on the last date of the 
previous year relevant to the assess- 
ment year, a pre-requisite for raising 
the statutory fiction. In other words, 
even if the loan or advance ceases 
to be outstanding at the end of the 
previous year, it can still be deemed 
as a ‘dividend’ if the other four con- 
ditions factually exist to the extent 
of the accumulated profits possessed 
by the Company. 


36. At the commencement of this 
judgment we have noticed some gene- 
ral principles, one of which is, that 
the previous year is the unit of time 
on which the assessment is based 
(S. 3). As the taxability of an in- 
come is related to its receipt or ac- 
crual in the previous year, the mo- 
ment a dividend is received, whe- 
ther it is actual dividend declared by 
the company or is a deemed dividend, 
income taxable under the  residuary 
head, “income from other sources”, 
arises. The charge being on accrual 
or receipt the statutory fiction creat- 
ed by Section 2 (6A) (e) and S, 12 
(1B) would come into operation at 
the time of the payment by way of 
advance” or loan, provided the 
other conditions are satisfied, 








37. We do not propose to examine 
the soundness or otherwise of the il- 
lustrations given by Mr. Sharma 
since they are founded on assumed 
facts which do not exist in the pre- 
sent case. 

38. For the foregoing reasons we 
would answer the question posed in 
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favour of the Revenue. and dismiss 
this appeal with costs. 


Appeal dismissed. 


AIR 1977 SUPREME COURT 1812 
(From: Goa Daman & Diu)* 


V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 


Joseph Peter, Petitioner v. State of 
Goa, Daman and Diu, Respondent, 


Special Leave Petn, (Criminal) No. 
216 of 1977, D/- 4-5-1977. 

(A) Criminal P. C. (1974), Ss, 354 
(3), 371 — Death sentence — Confir- 
mation ~= Limited discretion cf 
Court — Interference by Supreme 
Court — (Constitution of India, Arti- 
cle 136). 


Section 354 (3) of the new Code 
gives the convicting judge on a mur- 
der charge, a discretion to choose be- 
tween capital sentence and life term. 
It is true that in the present Code, 
the unmistakable shift in legislative 
emphasis is on life imprisonment for 
murder as the rule and capital sen- 
tence, an exception, to be resorted 
to for reasons to be stated. The 
Judge is to draw his inspiration from 
consecrated principles, He is not to 
yield to spasmodic sentiment, to va- 
gue and unregulated benevolence. He 
is to exercise a discretion informed 
by tradition, methodized by analogy, 
disciplined by system, and subordi- 
nated to the primordial necessity of 
order in the social life. AIR 1974 
SC 799 and Cardozo’s The Nature of 
the Judicial Process (1921), Ref. 

(Para 2) 


The guidelines laid down by the 
Supreme Court, in its precedents are 
that if the offence has been perpe- 
trated with attendant aggravating 
circumstances, if the perpetrator dis- 
closes an extremely depraved state of 
mind and diabolical trickery in com- 
mitting the homicide, accompanied, 
by brutal dealing with the cadaver, 
the court can hardly help in the pre- 
sent state of the law, avoiding inflic- 
tion of the death penalty, When dis- 


*(Criminal Appeal No. 17 of 1972, 
D/- 28-9-1973 Goa). 
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cretion has been exercised by the 
trial Court and it is difficult to fault 
that court on any ground, statutory 
or precedential, an appellate review 
and even referral action become too 
narrow to demolish the discretionary 


exercise of power by the inferior 
court. (Para 3) 
(B) Criminal] P. C. (1898), S. 377 


— “Signed by at least two of them” 
~~ Meaning — J. C’s Court in Union 
Territory —- Only one J. C. function- 
ing at the time of confirmation of 
8 sentence — S. 377 not attract- 
ed. 


Section 377 means that when the 
High Court concerned consists of 
two or more judges, the confirmation 
or other sentence shall be signed by 
at least two of them, This provision 
obviously applies only to situations 
where the court, at the time of the 
confirmation of the death sentence, 
consists of two or more judges, It is 
true that S, 4 (1) (i) in relation to a 
Union Territory brings within the de- 
finition of the “High Court” the 
highest court of criminal appeal for 
that area, viz., the Judicial Commis- 
sioner’s Court. It therefore follows 
that if, at the time the case for con- 
firmation of the death sentence is be- 
ing heard, the Judicial Commissioner’s 
Court consists of more than one 
judge, at least two judges must at- 
test the confirmation. Where it is 
common ground that when the case 
was heard and judgment pronounced, 
there was only one Judicial Commis- 


sioner, although the sanctioned 
strength was two, so long as one 
Judicial Commissioner alone func- 


tioned in the court, Section 377 was 
not attracted, The necessary infer- 
ence is that in such a case there is 
nothing illegal in a single (i.e. the 
only) Judicial Commissioner deciding 
the reference, (Para 4) 


(C) Goa, Daman and Diu (Judicial 
Commissioner’s Court) Regulation 
(1963), Reg. 8 (1) — Judicial Commis- 
sioner’s Court of Goa, Daman and Diu 
~~ Power of confirmation of death 
sentence on reference — (Criminal 
P. C. (1898), S. 377). 

A Code is complete and that makes 
the distinction between a Code and 
an ordinary enactment. The Crimi- 
nal Procedure Code, by that canon, 
js self-contained and complete. It de- 
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fines a High. Court which takes .in a 
Judicial Commissioner’s Court. (Sec- 
tion 4 (1) (i)). Even otherwise, there 
is nothing in Regulation 8 (1) which 
helps the argument that the Regula- 
tion is a special law which prevails 
against the general, It provides that 
the Judicial Commissioner shall be 
the highest criminal court. “Appeal 
and Revision” used in that provision 
are words of the widest import and 
cover all proceedings which are not 
original proceedings but are by way 
of judicial review for a higher level. 
Referred jurisdiction, under Sec. 377, 
is akin to appeal and revision and 
Regulation 8 (1) does not  disentitle 
the Judicial Commissioner from, 
exercising power under Section 377 
of the Code. Regulation 8 (1) does 
not limit the jurisdiction of the Judi- 
cial Commissioner in this matter. 
(Para 6) 
(D) Criminal P. C. (1898), S. 377 — 
Confirmation of death sentence — 
Youth of convict and long spell of 
torment alone not sufficient to award 
lesser sentence, 


May be that a long spell of tor- 
ment (for around 6 years) may be 
one circumstance in giving the les- 


ser sentence. Even so, it cannot be 


held that based on the circumstance 
alone, judicial clemency can atten- 
uate the sentence. Possibly, Presi- 


dential power is wider but judicial 
power is embanked. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1974 SC 799: 1974 Cri LJ 683 2 


_ Mr. 8. J. S5. Ferdnandez, Adv., 
Amicus Curiae, for Petitioner. 
KRISHNA IVER, J.:— A death sen- 

tence, with all its dreadful scenario 

of swinging desperately out of the 
last breath of mortal life, is an ex- 
cruciating hour for the judges called 
upon to lend signature to this ma- 
cabre stroke of the executioner’s rope. 

Even so, judges must enforce the 

laws, whatever they be and decide 

according to the best of their lights; 
but the laws are not'always just and 
the lights are not always luminous. 

Nor, again are judicial methods al- 

ways adequate to secure justice. We 

are bound by the Penal Code and 
the Criminal Procedure Code, by the 
very oath of our office, 

2. Section 354 (3) of the new Code 
gives the convicting judge, on a mur- 
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der charge, a discretion to choose 
between capital sentence and life 
term, It is true that in the present 
Code, the unmistakable shift in legis- 
lative emphasis is on life imprison- 
ment for murder as the rule and 
capital sentence an exception, to be 
resorted to for reasons to be stated 
(Ediga Anamma, AIR 1974 SC 799). 
Even so, the discretion is limited and 
courts can never afford to forget 
Benjamin Cardozo’s wise guidance: 


“The judge, even when he is free, 
is still not wholly free, He is not to 
innovate at pleasure, He is not a 
knight-errant roaming at will in pur- 
suit of his own ideal of beauty or of 


goodness. He is to draw his inspira- 
tion from consecrated principles. He 
is not to yield to spasmodic senti- 


ment, to vague and unregulated bene- 
volence. He is to exercise a discre-| 
tion informed by tradition, methodiz-, 
ed by analogy, disciplined by system, 
and subordinated to ‘the primordial 
necessity of order in the social life’. 
Wide enough in all conscience is the 
field of discretion that remains”. 


(Cardozo: The Nature of the Judicial 
Process: Yale University Press 
(1921)). 


3. We have heard counsel on the 
merits and perused the paper book 
with some care and see no ground to 
disturb the conviction. The question 
of ‘sentence’ projects sharply before 
us and what we have stated above 
turns our focus on circumstances 
justifying the graver sentence, The 
learned Sessions Judge has given va- 
lid reasons as to why he is imposing 
the death sentence. The guidelines; 
laid down by this Court, in its pre- 
cedents which .bind us, tell us that if 
the offence has been perpetrated with 
attendant aggravating circumstances, 
if the perpetrator discloses an extre- 
mely depraved state of mind and 
diabolical trickery in committing the 
homicide, accompanied by brutal 
dealing with the cadaver, the court 
can hardly help in the present state 
of the law, avoiding infliction of the 
death penalty. When discretion has 
been exercised by the trial Court and 
it is difficult to fault that court on 
any ground, statutory or preceden- 
tial, an appellate review and even re- 
ferral action become too narrow to 
demolish the discretionary exercise of 
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power by the inferior court. So view- 
ed. it is clear that the learned Judi- 
cial Commissioner has acted rightly 
in affirming the death sentence. We 
are unable to grant leave on this 
score either. 


4. Counsel for the petitioner has 
urged that the affirmation by the 
Judiciat Commissioner’s Court of 
Goa. Diu and Daman of the death 
sentence is illegal, According to him 
Section 377 of the old Code (which 
governs the instant case), is a mis- 
sile which will hit down the con- 
firmation by the Judicial Commis- 
sioner. The said section reads: 

“377. In every case so submitted 
the confirmation of the sentence, or 
ary new sentence or order passed by 
the High Court, shall, when such 
Court consists of two or more Judges, 
be made, passed and signed by at 
least two of them”. 

This section means, as we understand 
it. that when the High Court con- 
cerned consists of two or more 
judges, the confirmation or other 
sentence shall be signed by at least 
two of them. This provision obvious- 
Iv applies only to situations where 
the Court, at the time of the confir- 
mation of the death sentence, consists 
lof two or more judges. It is true that 
S. 4 (1) fi) in relation to a Union Ter- 
ritory brings within the definition of 
the High Court the highest court of 
criminal appeal for that area viz.. the 
Judicial Commissioners Court. It 
therefore follows that if, at the time 


the case for confirmation of the 
death sentence is being heard, the 
Judicial Commissioners Court con- 


sists of more than one judge, at least 
two fudges must attest the confirma- 
tion, In the present case it is com- 
mon ground that when the case was 
heard and judgment pronounced 
there was only one Judicial Commis- 


sioner. although the sanctioned 
strength was two, So long as one 
Judicial Commissioner alone func- 


tioned in the court, S. 377 was not 
attracted, The necessary inference is 
that in the present case there is no- 
thing illegal in a single (i.e the 
only} Judicial Commissioner decid- 
‘ing the reference. 

5. We are aware that the insist- 
ence of the Code on two judges hearing 
the matter of such gravity as a death 
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sentence involves is because of the 
law’s grave concern that human life 
shall not be judicially deprived un- 
less at least two minds at almost 
the highest level are applied. Even so, 
exceptional situations may arise 
where two judges are not available 
in a High Court and, in that narrow 
contingency, the Code permits what 
has now happened. We cannot fault 
the judgment on this ground either. 


6. Counsel for the petitioner con- 
tends that the Criminal Procedure 
Code is a general statute but the 
Goa, Daman and Diu (Judicial Com- 
missioner’s Court) Regulation, 1963 
is a special law which prevails 
against the general. On that footing 
he argues that under Regulation 8 
(1) the Court of the Judicial Commis- 
sioner shall have only such jurisdic- 
tion as is exercisable in respect of 
Goa, Daman and Diu by the Tribu- 
nal de Relacao. According to him, 
the said tribunal did not have the 
powers of confirmation of death sen- 
fence, and, therefore, the Judicial 
Commissioner cannot exercise such 
power, He also argues that under 
the said provision the Judicia} Com- 
missioner is the highest Court of Ap- 
peal and Revision but not of Refer- 
ence and for that reason cannot exer- 
cise the powers under Section 377 of 
the old Criminal Procedure Code. We 
see no force in these twin submis- 
sions. A Code is complete and that 
marks the distinction between a Code 
and an ordinary enactment. The Cri- 
minal Procedure Code, by that can- 
on, is self-contained and complete. It 
defines a High Court, which takes in 
a Judicial Commissioner’s Court. 
(Section 4 (1) (i)). We need not and 
indeed may not travel beyond the 
Code into the territory of the Regu- 
lation, Even otherwise, there is no- 
thing in Regulation 8 (1) which 
helps the petitioner, It provides that 
the Judicial Commissioner shall be 
the highest criminal Court, ‘Appeal 
and Revision’ used in that provision 
are words of the widest import and 
cover all proceedings which are not 
original proceedings but are by way 
of judicial review for a higher level. 
Referred jurisdiction, under S. 377, is 
akin to appeal and revision and we 
think that Regulation 8 (1) does not 
disentitle the Judicial Commissioner 
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from exercising power under S. 377 
of the Code: nor are we inclined to 
accept the submission that on the 
speculative assumption that the Tri- 
bunal de Relaecao did not have the 
power to confirm death sentences, 
and, therefore, the Judicial Commis- 
sioner, acting as the High Court 
under the Code, cannot enjoy such 
power. Regulation 8 (1) does not li- 
mit the jurisdiction of the Judicial 
Commissioner in the sense counsel 
wants us to accept. We, therefore, 
hold that the Judicial Commissioner’s 
confirmation of the death sentence is 
not without jurisdiction. 

7. Undeterred by the fact that the 
murder is gruesome, counsel has 
pleaded that at least on the question 
of sentence leave should be granted 
because his client is a young man 
and the sentence of death has been 
haunting him agonisingly for around 


six years. Maybe that such a long 
spell of torment, may be one 
circumstance in giving the lesser 


sentence, Even so, we have to be 
guided by the rulings of this Court 
which have not gone to the extent 
of holding that based on the circurn- 
stance alone, without other supple- 
menting factors or in the face of sur- 
rounding beastly circumstances of the 
crime, judicial clemency can at- 
tenuate the sentence. Possibly, Pre- 
sidential power is wider but judicial 
power is embanked., 

8. We refuse special leave and dis- 
miss the petition. 





Petition dismissed. 
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The State of Gujarat ete., Appel- 
lants v. Vora Salebhai Gulamali and 
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Civil P, C. (1908), Ss. 100-19f — 
Question of fact —— Whether or not 
frees in question were immoveable 
property or could be regarded as 
standing timber is a question of fact. 
Such a question which is not a pure 
question of law should not tbe al- 
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Jowed to be raised fer first time at 
second appellate stage, (Registration 
Act (1908), S. 2 (6)), (Para 2) 


Mr. S. T. Desai Sr, Adv., (Mr. G. 
A. Shah and Mr. M. N. Shroff, Advs. 
with him), for Appellants; Mr. G. 
L. Sanghi Sr. Adv. (Mr. D. N. 
Mishra, Adv, with him). (for Nos. i 
and 2) in C. A, No, 2283 of 1968 and 
Mr. Vimal Dave and Miss Kailash 
Mehta Advs, in C. A. No, 2284 of 
1968, for Respondents. 


Judgment of the Court was 
vered by 

GUPTA, Ji— The facts are simi- 
lar in these two appeals on certificate 
from a common judgment of the 
Gujarat High Court disposing of 
two letters patent appeals. Respon- 
dents 1 and 2 in C A. 2283 and the 
predecessor in interest of the respon- 
dents in C. A. 2284 were forest con- 
tractors, The said respondents in 
C. A. 2283 acquired from the jagir- 
dars of village Jinjarvani in Chhota- 
udepur Taluka in District Bareda 
the right to eut certain trees stand- 
ing on 32 survey numbers and also 
on survey No. 200 by two docu- 
ments executed on April 25, 1954 by 
the jagirdars. The predecessor of 
the respondents in C. A, 2284 obtain- 
ed a similar right in respect of certain 
trees in 80 survey numbers situated 
in village Sanada in the same taluka 
and district the transaction in this 
case is evidenced by two documents 
dated May 25, 1953 and June 25, 
1954, Respondents 1 and 2 in C. A. 
2283 instituted a suit in the court of 
the joint Civil Judge, Senior Divi- 
sion, Baroda, on October 16, 1954 for 
a declaration of their title to the 
trees purchased from the jagirdars 
and for permanent injunction res- 
training the State of Gujarat from 
obstructing the plaintiffs from cut- 
ting, felling and removing the said 
trees. The predecessor of the res- 
pondents in C, A, 2284 filed a suit 
in the same court on January 7, 1957 
for similar reliefs in respect of the 
trees he had purchased. The State 
of Gujarat filed a written statement 
in each ease contending that the 
plaintiffs’ vendors had no title to the 
trees because of the Jagir Abolition 
Act, 1954 and the p xintiffs therefore 
had acquired no right by their pur- 
chase, In the suit out of which 


deli- 
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C. A. 2283 arises the trial Court 
found that by virtue of Section 5 of 
the said Act the Jagirdars had be- 
come occupants of 9 of the survey 
numbers and the plaintiffs had ac- 
quired by transfer a valid right to 
cut the trees standing on these sur- 
vey numbers. The claim as regards 
survey No, 200 and also in respect of 
the other 23 survey numbers was 
dismissed, In the other suit the plain- 
tiff’s title to the trees standing on 
20 out of the 80 survey numbers was 
declared and the claim regarding the 
other 60 survey numbers was dismiss- 
ed. The plaintiffs in the two suits 
preferred appeals to the District 
Judge, Baroda, against the decision 
of the trial Court, The defendant, 
State of Gujarat, did not file any 
appeal or cross-objection against the 
part of the judgments that was ad- 
verse to it, The District Judge in the 
appeal giving rise to C. A, 2283 af- 
firmed the finding of the trial Court 
as regards survey No. 200 but re- 
versed the decision as regards the re- 
maining 23 survey numbers and de- 
clared the plaintiff's title to the trees 
in all the 32 survey numbers, Ac- 
cording to.the District Judge and the 
Jagirdars continued to have the right 
to the trees in these survey numbers 
in view of S. 8 of the Jagir Abolition 


Act, The District Judge also allow- 
ed the other appeal upholding the 
plaintiff’s claim with regard to the 


60 survey numbers which was reject- 
ed by the trial Court. The State of 
Gujarat preferred two second ap- 
peals tc the High Court of Bombay 
challenging the decision of the Dis- 
trict Judge in regard to 23 survey 
numbers in one case and 60 survey 
numbers in the other. A single 
Judge of the High Court held that 
the documents executed by the Jagir- 
dars in favour of the plaintiffs in 
the two suits required registration 
and, not being registered, these docu- 
ments were not admissible in evi- 
dence and did not create any title in 
favour of the plaintiffs. From the 
decision of the learned single Judge 
the plaintiffs in the two suits pre- 
ferred two appeals under Cl, 15 of 
the Letters Patent Act. The Division 
Bench of the High Court disposed of 
: the appeals by a common. judgment 
allowing the same holding that . the 
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State of Gujarat not having appealed 
against the part of the decision of 
the trial Court which was adverse 
to it was debarred from raising the 
question of the registrability of the 
documents, It was held that the par- 
tial success of the plaintiffs in the 
trial Court was based on these very 
documents, and, as the defendant had 
not challenged the validity of the 
documents on the ground of want of 
registration, the question sought to be 
raised in the second appeals before 
the High Court was barred by the 
principle of constructive res judicata. 


2. In the appeals before us it is 
contended on behalf of the appellant, 
State of Gujarat, that the Division 
Bench of the High Court was in er- 
ror in holding that the questicna whe- 
ther the documents required regis- 
tration was barred by the principle 
of res judicata. Counsel for the res- 
pondents in these appeals besides 
trying to support the decision of the 
Division Bench on the question of 
res judicata, contends that the docu- 
ments were not compulsorily regis- 
trable. A document creating an in- 
terest in immovable property of the 
value of Rs. 100/- or more requires 
registration under Section 17 of the 
Registration Act and, if unregistered, 
such a document will not affect any 
immovable property and will not be 
received as evidence of any transac- 
tion affecting such property in view 
of Section 49 of that Act. Immovable 
property as defined in S. 2 (6) of the 
Registration Act includes “things at- 
tached to the earth”, which will take 
in trees, but excludes standing tim- 
ber, According to counsel for the 
respondents the trees covered by the 
documents in question were standing 
timber and therefore the documents 
did not require registration for their 
validity, The question of registra- 
tion cannot be decided without an 
enquiry as to the nature of the 
trees concerned, Whether or not the 
trees in question were immovable 
property or could be regarded as 
standing timber is a question of fact. 
As the question was raised for the 


‘first time at the second appeal stage, 


this aspect of the matter was not in- 
vestigated. On the material on re- 
cord it is not possible to reach any 
conclusion as to the nature -of..the 
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‘trees and, therefore, we are not able 
to agree that the impugned docu- 
ments were void for want of regis- 
tration. We think that the learned 
‘single J udge of the High Court was 
not right in allowing the question 
jwhich is not a pure question of law 
to be raised at that stage, If the 
issue as to the registrability of the 
‘documents does not arise the question 
of res judicata also does not arise 
ifor decision and we express no opin- 
ion on the point, The appeals are 
accordingly dismissed with costs. One 
set of hearing fee. 


Appeals dismissed. 
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Amar Singh Randhawa and others, 
Appellants v. State of Punjab, Res- 
pondent. 


Criminal Appeal No, 100 of 1973, 
D/- 17-12-1976. 


Constitution of India, Art. 136 — 
Appeal by convicted accused in mur- 
der case — Convictions by High Court 
affirmed. (Penal Code (1860), S. 302). 


Appeal by seven accused (two sen- 
tenced to death and others for vari- 
ous terms of rigorous imprisonment 
for offence of murder of three per- 
sons including a Sarpanch) — Accus- 
ed bearing grudge against Sarpanch 
because latter initiated proceedings 
for eviction of former from Panchayat 


land. Weapons of offence used by 
accused were pistol, gun, gandasa, 
spear and lathi. Story of sending 


Special Report (Copy of F.I.R.) not 
found to be false — No affirmative 
finding that case of firing was false, 
though there were no gun shot inju- 
ries — High Court acquitting 3 other 
accused not because case of firing 
was false, but because case against 
them had not been proved beyond 
reasonable doubt — Death of deceas- 
ed resulting from fracture of skull 


*Criminal Appeal No. 51 of 1972, 
D/- 7-9-1972 (Punj & Har)). 
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and injuries to blood vessels — In- 
juries inflicted on victims by wea- 
pons other than guns were sufficient 
for causing death of victims — Sup- 
reme Court, on appeal by © special 
leave, affirmed the convictions main- 


tained by High Court. (Para 8) 
Mr. D. Mookerjee, Sr. Adv. and 
Mr. M. L, Verma, Sr, Adv., (Mr, V. 


P. Singh, Adv. with them), for Ap- 
pellants; Mr. O. P. Sharma, Adv. and 


Miss Kusum Choudhary, Adv. for 
Respondent, 

GUPTA, J.— On March 20, 1971 
three persons were murdered and 


three others injured in an incident in 
village, Chalela in District Patiala. 
The names of the persons murdered 
are Bakhtawar Singh, Amar Singh 
who was Sarpanch of the village, and 
Gurdev Singh. Those who were in- 
jured are Harnek Singh (P. W. 7), 
Amrik Singh (P. W. 2) and Ujjagar 
Singh (P. W, 6). Ten persons includ- 
ing the seven appellants before us 
were arrested in connection with the 
crime and tried by the Additional 
Sessions Judge, Patiala, and convicted 
as follows: 

1. Amar Singh Randhawa was con- 
victed under Section 302 of the In- 
dian Penal Code on three counts and 
was sentenced to death on each 
count. 

2. Gurmit Singh accused was con-- 
victed under Section 302 of the In- 
dian Penal Code on two counts and 
was sentenced to death on each count. 
He was also convicted under S. 302/ 
149 and was sentenced to imprison- 
ment for life. The remaining eight 
accused were convicted under Sec- 
tion 302/149 of the Indian Penal Code 
on three counts and were sentenced 
to imprisonment for life on each 
count. 

3, Santa Singh and Nasib Singh 
were convicted under Section 307 of 
the Indian Penal Code and were sen- 
tenced to rigorous imprisonment for 
five years each while the remaining 
eight accused were convicted under 
Section, 307/149 of the Indian Penal 
Code and were sentenced to five 
years rigorous imprisonment, Kaka 
Singh and Mewa Singh. were also 
separately convicted under Sec, 307 
of the Indian Penal Code and were 
sentenced to five years rigorous im- 
prisonment. each and the remaining 
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eight accused were convicted under 
Section 307/149 of the Indian Penal 
Code and were sentenced to five 
years rigorous imprisonment, 

4. Amar Singh Randhawa, Gurmit 
Singh and Gurdial Singh were con- 
victed under Section 307 and were 
sentenced to five years rigorous im- 
prisonment each while the remaining 
seven accused were convicted under 
Section 307/149 of the Indian Penal 
Code and were sentenced to five 
years rigorous imprisonment. 

5. All the accused were also con- 
victed under Section 148 of the In- 
dian Penal Code and were sentenced 
to two years rigorous imprisonment 
each. 

The sentences were ordered to run 
concurrently. 


2. The Punjab and Haryana High 
Court at Chandigarh hearing the ap- 
peal preferred by the accused and the 
reference for confirmation of the sen- 
tence of death passed on Amar Singh 
Randhawa and Gurmit Singh, ac- 
quitted three of the accused, namely, 
Dharampal Singh, Gurnam Singh and 
Rattan Singh. The High Court held 
that the others were rightly con- 
victed and dismissed their appeals but 
reduced the sentence of death both 
in the case of Amar Singh Ran- 
dhawa and Gurmit Singh to impri- 
sonment for life. The seven accused 
whose conviction was affirmed by 
the High Court are the appellants 
before us. 


3. Before we proceed to state the 
prosecution case, it would be con- 
venient to refer to the injuries found 
on post-mortem examination on the 
bodies of Bakhtawar Singh, Amar 
Singh Sarpanch and Gurdev Singh 
and also on the person of the three 
who were injured, Dr. Tuli (P, W. 5) 
who on March 21, performed auto- 
psy found seven injuries on the body 
of Bakhtawar Singh including two 
incised wounds on the scalp and frac- 
ture of the skull bones, Death, ac- 
cording to the doctor, had resulted 
from the fracture of the skull bone 
and consequent injury to the brain. 
Amar Singh Sarpanch had nine jin- 
juries on his body including three in- 
cised wounds on the scalp fracture of 
the skull bone and an incised wound 
on the left Jeg which is described 
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as follows: * 4/2” x }” incised wound 
in front of left tee in lower third gun 
shot”. According to the doctor death 
in this case resulted from the frac- 
ture of the skull bones and haemor- 
rhage due to the injuries on the 
head. On Gurdev Singh were found 
several incised wounds on different 
parts of the body, and fractures in- 
cluding fracture of the skull bones 
caused by some blunt weapons, The 
injuries on the legs are described 
i follows: “ 2” x “+ incised wound 

above the- jet ankle with frac- 
rae of left fibula gun shot” and 
t Th” x 4” 2 wounds in the front 
right leg at a distance of 2” from 
each other gun shot”. In the opinion 
of the doctor the fracture of the skull 


bones and injuries to blood vessels 
were the cause of death. 
4. Injured Ujijagar Singh (P. W. 


6), Amrik Singh (P. W. 2), and Harnek 
Singh (P. W. 7) were examined by 
Dr. Jagdish Raj (P. W. 4) between 
8.20 P. M. and 9.15 P. M., on the 
date of occurrence, namely March 20, 


1971. Ujjagar Singh had three in- 
cised wounds and two lacerated 
wounds. Some of these injuries were 


found to be grievous in nature. X-ray 
examinations of Ujjagar Singh did 
not disclose any radio opaque foreign 
body in him, On April 22, 1971 an- 
other injury on his chin was detect- 
ed which Dr, Jagdish Raj did not 
notice when he had examined Ujjae- 
gar Singh on March 20, X-ray pho- 
tograph of the injury on the chin 
taken on March 29 disclosed frac- 
ture of the mandible and it was de- 
clared grievous, The injuries of 
Amrik Singh included lacerated 
wounds on the head and punctured 
wounds on the right arm and the 
right leg and incised wounds on the 
back. 


5. The prosecution case is that 
Amar Singh, Sarpanch of village 
Chalela, had instituted proceedings 
for eviction of persons in unlawful 
possession of some land which vested 


in the panchayat. Some of the ac- 
cused persons were among those 
against whom such proceedings had 


been started. This led to bitterness 
between the two groups, one of Amar 
Singh Sarpanch and the other of the 
unlawful occupants. All the ten aec- 
cused persons belonged te the fac- 
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tion opposed to Amar Singh Sar- 
panch. The dispute between the two 
groups led to the initiation of secu- 
rity proceedings against both parties 
about a year before the occurrence 
giving rise to the present appeal. The 
security proceedings ended in a com- 
promise, but due to the persistent 
efforts of the Sarpanch to recover 
possession of the land the accused 
harboured a grudge against him. 
What happened on March 20, 1971 
appears from the evidence of the 
witnesses who had sustained injuries 
and the other e¢ye-witnesses, At about 
three or four in the afternoon, Amar 
Singh Sarpanch, Gurdev Singh, 
Bakhtawar Singh, Harnek Singh, 
Amrik Singh and Ujjagar Singh were 
returning to their village along a 
pathway which joins village Chalela 
with village Bhaganmajra. Karnail 
Singh (P. W. 1) and Nasib Singh 
were also returning at the same time 
from village Bhaganmajra and they 
were a little behind Amar Singh Sar- 
panch and his companions. When 
Amar Singh Sarpanch and his com- 
panions came near a field belonging 
fo one Karta Ram the ten accused 
persons, variously armed, suddenly 
emerged from the northern side of 
the field. Amar Singh Randhawa, 
Gurmit Singh, Santa Singh and Na- 
sib Singh son of Basakhi: Singh, had 
gandasis, Rattan Singh and Gurnam 
Singh had guns. Kaka Singh and 
Gurdial Singh carried spears. Dha- 
rampal Singh had pistol and Mewa 
Singh was armed with a lathi. Rat- 
tan Singh started the assault by firing 
from his gun at Bakhtawar Singh who 
fell down and Amar Singh Randhawa 
struck him with gandasi. Amar Singh 
Sarpanch, Gurdev Singh and Amrik 
Singh, who tried to escape were 
given a chase by Gurnam_ Singh, 


Gurmit Singh, Gurdial Singh and 
Amar Singh Randhawa, ‘To prevent 
their escape Gurnam Singh accused 


fired twice from his gun hitting Amar 
Singh Sarpanch and Gurdev Singh. 
Gurmit Singh, Amar Singh Ran- 


dhawa and Gurdial Singh then over-, 


took Amar Singh Sarpanch, Gurdev 
Singh and Amrik Singh and injured 
them with the weapons the accused 
were carrying. Ujjagar Singh who 
also tried to run away received seve- 
ral injuries at the hands of Santa 
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Singh and Nasib Singh. Harnek 
Singh was assaulted by Kaka Singh 
and Mewa Singh. In the meantime 
Dharampal Singh standing on the 
pathway started firing from his pis- 
tol to scare away people who might 
come in aid of the Sarpanch and his 
companions. Karnal Singh (P. W. 1) 
and Nasib Singh who watched the 
incident from a distance came for- 
ward after the accused had left and 
found Bakhtawar Singh, Amar Singh 
Sarpanch and Gurdev Singh dead 
and Harnek Singh, Ujjagar Singh and 
Amrik Singh seriously injured. Hear- 
ing of the incident Lal Singh. Sarup 
Singh (P. W. 10) and Baru chowkidar 
came to the place of occurrence. 
After their arrival Karnail Singh 
(P. W. 1) left for police station Mule- 
pur and reaching there at 5.30 P.M. 
had the first information report re- 
corded by Assistant Sub-Inspector 
Lal Singh (P. W. 18). The police 
party with Karnail Singh then left 
for the place of occurrence and they 
were joined on the way by Sub-Ins- 
pector Doongar Singh at village 
Jakhwali. Karnail Singh (P. W. 1) 
separated from them at Jakhwali and 
started for Rajendra Hospital at 
Patiala where the injured had been 
removed in the meantime, On reach- 
ing village Chalela the police party 
found the dead bodies of Amar Singh 
Sarpanch, Bakhtawar Singh and Gur- 
dev Singh being guarded by Lal 
ae Sarup Singh and Baru chow- 
ar. 


6. The trial Court accepted the 
prosecution case in its entirety and 
convicted the ten accused persons as 
already stated, The High Court ac- 
quitted three of the accused, namely. 
Dharampal Singh, Gurnam Singh and 
Rattan Singh on the ground that the 
case against them had not been prov- 
ed beyond reasonable doubt and 
maintained the conviction of the rest 
while reducing sentence as mentioned 
above in the case of Amar Singh 
Randhawa and Gurmit Singh. 

7. Before us Mr. D. Mookherjee 
appearing for the appellants laid great 
stress on two circumstances which 
according to him proved that the 
case against the accused was not 
true. The first circumstance to 
which counsel referred is the late de- 
livery of the special report to the 
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Daqa Magistrate. The F.I.R. was 
lodged at 5.30 P. M. on March 20. 
The said report was given at 6.15 
P. M. to constable Lachhman Singh 
(P. W. 14) to be delivered to the 
Magistrate at Bassi. From the po- 
lice station to Bassi is about 18 or 
20 miles. Constable Lachhman Singh 
started on a cycle for village 
Jakhwali to catch a bus from there 
to Bassi. His evidence is that his 
cycle tyre was punctured on way to 
Jakhwali and from there he went on 
foot about four furlongs to Jakhwali 
carrying the cycle with him. The 
bus had by then gone, Lachhman Singh 
had the punctured tyre repaired at 
Jakhwali and started for Bassi on the 
eycle, After he had covered about four 
miles and was near village Kharera, he 
developed stomach pain which com- 
pelled him to take rest for about four 
or five hours at that place. At about 
3.30 or 4 A.M. on March 21, he felt 
better and left on cycle for Bassi, 
which was still twelve miles away, 
reaching the residence of the Tlaqa 
Magistrate at about 6.30 A.M., and de- 
livered the report to him. The trial 
Court believed the explanation given 
by Lachhman Singh for the delay. 
Counsel for the appellants submitted 
that the story of stomach pain com- 
ing in the wake of the punctured 
cycle tyre was not believable, and he 
arpued that the late delivery of the 
report to the Magistrate indicated 
that it was not despatched at 6.15 
P. M. but much later. It was sub- 
mitted that the only reasonable con- 
clusion to be drawn from these cir- 
cumstances was that the F.I. R. was 
not recorded at the stated hour but 
long thereafter, very likely after the 
nature of the injuries inflicted was 
ascertained to make the F.I. R. con- 
sistent with the medical report, This 
submission would be valid if the evi- 
dence that the special report was 
made over to constable Lachhman 
Singh at 6.15 P.M, is disbelieved. The 
High Court held that even if Lachh- 
man Singh’s story of his cycle tyre 
being punctured or that about his 
stomach pain was not true, “it would 
not necessarily follow that the copy 
of the special report had not been 


entrusted to him at 6.15 P. M.”. Ac- 
cording to the High Court. — for 
Lachhman Singh’s dereliction of duty 


State ef Punjab (Gupta J.) A.L R. 


the statement of Karnail Singh could 
not be viewed with suspicion. We 
agree that unless Karnail Singh 
(P. W. 1) is found to be a false wit- 
ness, it is not possible to infer from 
what Lachhman Singh did that Kar- 
nail Singh did not lodge the F.LR. 
at 5.30 P.M, To show that Kar- 
nail Singh was not a witness of truth 
our attention was drawn to his state- 
ment that he parted company with 
the police party after they reached 
Jakhwali to go to Patiala to see the 
injured at Rajendra Hospital, It was 
submitted that Karnail Singh who 
was with the police party all along 
until they reached Jakhwali could 
not possibly know that the injured 
had in the meantime been removed 
to Rajendra Hospital at Patiala, Of 
course it does not appear from the 
evidence on record how Karnail 
Singh knew that the injured were in 
the hospital at Patiala, but no ques- 
tion was put to him on this point, 
and we do not therefore think that 
any inference can be made that Kar- 
nail Singh was not speaking the 
truth. Had he been asked, he might 
have explained how he got the infor- 
mation. 


8. The other circumstance on 
which counsel for the appellants laid 
great stress is the story of firing 
which the High Court did not ac- 
cept. It was argued that the case of 
firing was an integral part of the 
prosecution case and that if this fail- 
ed, the rest of the story could not 
stand. The High Court found that 
the case of firing had not been prov- 
ed beyond reasonable doubt, but 
there is no affirmative finding. that 


this part of the case was false. The 
evidence of Dr. Tuli (P. W. 5) and 
Dr, Cheema who was examined in 


the High Court as a court witness, 
suggests that though the prosecution 
case on this point may not be cor- 
rect in all details, the possibility 
that there was firing by some among 
the assailants cannot be altogether 
ruled out, The fact that no empties 
were found is not conclusive. Karnail 
Singh said that Bakhtawar Singh 
fell down on being hit by the shot 
fired at him by Rattan Singh when 
some of the other accused dealt him 
gandasi blows. It is possible that a 
shot was fired and Bakhtawar Singh, - 
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though not hit, slipped and fell, and 
in the hurry and excitement of the 
moment the witness imagined a con- 
nection between the two, Dharampal 
Singh, Rattan Singh and Gurnam 
Singh were acquitted not because the 
High Court thought that the story 
of firing was false but because it had 
not been proved beyond reasonable 
doubt, The High Court has said: 


“It may be appropriate to add here 
that while coming to the conclusion 
that the participation of Dharampal 
Singh, Rattan Singh and Gurnam 
Singh accused in the attack on the 
deceased has not been established be- 
yond doubt, we are not viewing the 
evidence of the four eye-witnesses 
with suspicion and it is not being im- 
plied that these witnesses have false- 
ly introduced the names of these 
three accused”. 

Also, itis not clear why the witnesses 
for the prosecution should invent the 
story of firing when this was abso- 
lutely unnecessary, if they thought of 
implicating the appellants, the in- 
juries inflicted on the victims by the 


other weapons were sufficient for 
their purpose. The fact that all the 
eye-witnesses repeated the story of 


firing is a circumstance that suggests 
that the story might after all be true 
though none possibly received gun 
shot injury. The High Court also 
thought that the accused may have 
used the fire-arms but it is open to 
considerable doubt whether any injury 
had been caused by firearm”. We 
find no reason to take a different 
view. 


9. The appeal is accordingly dis- 
missed, 
Appeal dismissed. 





AIR 1977 SUPREME COURT 1821 
(From: (1973) 75 Pun LR 608) 
Y. V. CHANDRACHUD, V. R, 
KRISHNA IYER AND A. C, 
GUPTA, JJ. 

Jaspal Singh and another, Peti- 
tioners v, State of Haryana, Respon- 
dent. - 

Criminal Appeal No. 78 of 1975, DJ- 
24-11-1975. 


AU/GU/A209/77/CWM 


Jaspal Singh v. State of Haryana (Chandrachud J.) [Prs. 1-3] S.C. 1821 


Penal Code (1860), Ss, 302 and 34— 
Pre-coneert — Evidence as te — Ap- 
preciation of, (1973) 75 Pun LR 668, 
Partly Reversed, 


In view of the totality of circum- 
stances and not merely because one 
of appellants did not participate and 
the other took a very insignificant 
part in the assault on the deceased, 
it was held that it was not possible 
to hold that there was any prée-con~ 
cert between the appellants and the 
other two accused to kill the de- 
ceased, (1973) 75 Pun LR 608, Partly 
Reversed. (Para 3) 


CHANDRACHUD, J.:-- Four per- 
sons were convicted by the learned 
Sessions Judge, Karnal to imprison- 
ment for life under Section 302 read 
with Section 34 of the Penal Code as 
also of lesser offences, The High 
Court of Punjab and Haryana having 
confirmed that judgment, the accused 
filed a petition for special leave in 
this Court. Leave has been granted 
only to the two appellants before us. 
The petition of the other two accus- 
ed was rejected by this Court. 


2. The incident out of which the 
prosecution arises took place on the 
evening of August 8, 1969. The cat- 
tle belonging to the accused strayed 
into the deceased’s field and that 
sparked off a dispute during the 
course of which Balbir Singh receiv- 
ed fatal injuries while two others re- 
ceived grievous injuries, 


3. Having heard counsel for the 
parties, it seems to us impossible to 
hold that the appellants shared the 
common object of the two other ac- 
cused to commit the murder of Bal- 
bir Singh. Appellant Jaspal Singh 
caused one grievous injury to Fateh 
Singh and two simple injuries to Jas- 
want Singh, Appellant Hoshiar Singh 
caused an injury to Balbir Singh after 
he had fallen down and that was an 
injury on Balbir Singh’s finger. 
Hoshiar Singh also caused two simple 
injuries to Jaswant Singh. Consider- 
ing the totality of circumstances it 
is difficult to hold that there was 
any pre-concert between the appel- 
lants and the other two accused to 
kill Balbir Singh., It is necessary, to 


1822 S.C, [Pr 1} Raisul v, State of 


add that this conclusion does not rest 
on the mere circumstance that one 
of the appellants did not participate 
in and the other took a very insigni- 
ficant part in the assault on Balbir 
Singh. 


4. The conviction of the 
lants under Section 325 Penal Code 
and Section 24, Cattle Trespass Act 
must, however stand. They can each 
and individually be held guilty for 
the injuries caused by them. We, 
therefore, convict each of them under 
Section 325 and uphold the sentence 
of two years’ rigorous imprisonment 
imposed on them for that offence. 
Since they have already undergone a 
sentence of over 6 years, we direct 
that they shall be released forthwith. 


appel- 


Orders accordingly. 





AIR 1977 SUPREME COURT 1822 


(From: Allahabad) 
P. N. BHAGWATI, S. 
MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ. 


Raisul, Appellant v. State of U., P., 
Respondent. 

Criminal Appeal No. 241 of 1974, 
D/- 7-11-1975. 


Penal Code (1860), S. 302 — Sen- 
tence — Accused convicted and sen- 
tenced to death under S, 302 — Ac- 
cused below 18 years of age on date 
of offence — Courts should not sub- 
stitute their own estimate in regard 
to age of accused Rejection of 
statement of accused under S. 342, 
Cr. P, C, as to his age, unjustified — 
Sentence of death should not be im- 
posed on such accused, AIR 1976 SC 
2071 Foll, Decision of Allahabad High 
Court, Reversed on point of sentence. 
(Criminal P, C, (1974), S. 354 (3)). 


(Para 1) 

Cases Referred: Chronological Paras 
AIR 1976 SC 2071:1976 Cri LJ 
1642 1 


P. N. BHAGWATI, J.-—~ This is an 
appeal by special leave limited only 
to the question of sentence. The ap- 


AU/FU/A207/77/SSG 





U. P, (Bhagwati J.) A.L R. 


pellant has been convicted under 
Section 302 of the Indian Penal Code 
for committing the murder of one 
Haji Khairati and sentenced to death. 
The only ground which has been 
urged before us for commuting the 
sentence of death to one of life im- 
prisonment is that the appellant was 
below 18 years of age when he com- 
mitted the offence and the extreme 
penalty of death should not, there- 
fore, be awarded to him. The offence 
was committed on 13th August, 1970, 
and on 1st July, 1971. when the ap- 
pellant was examined under Section 
342 of the Code of. Criminal Proce- 
dure he stated that his age was 18 
years. The appellant must, there- 
fore, clearly have been below the 
age of 18 years on the date when he 
committed the offence, It is true 
that the learned Sessions Judge on 
looking at the appellant thought that 
he must not be less than 24 years of 
age. and the High Court also, on 
seeing the appellant personally, took 
the view that the estimate of age given 
by the Sessions Judge was correct, 
but we do not think that the learned 
Sessions Judge as well as the High 
Court were right in substituting 
their own estimate in regard to the 
age of the appellant and on the basis 
of such estimate. rejecting the state- 
ment as to his age made by the ap- 
pellant., Appearances can often be 
deceptive. We must, therefore, pro- 
ceed on the basis that the appellant 
was below 18 years of age when he 
committed the offence, If that be 
so, there can be no doubt, having re- 
gard to the decision of this Court in 
Harnam v. State of U. P., Crimi- 
nal Appeal No. 277 of 1974, D/- 10-10- 
1975 (reported in AIR 1976 SC 2071) 
that the sentence of death should 
not have been imposed on the ap- 
pellant, We, accordingly, allow the 
appeal and commute the sentence of 
death imposed on the appellant to one 
of life imprisonment, 


Appeal allowed. 
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AIR 1977 SUPREME COURT 1823 
(From: Allahabad)* 
A. N. RAY, C. J., M. H. BEG 
AND JASWANT SINGH, JJ. 

Sri Chand and another, Appel- 
lants v. Om Prakash and others, Res- 
pondents, 

Civil Appeal No. 1825 of 1968, D/- 
3-11-1976. 


Hindu Law — Partition — Deed of 
relinquishment by freedom-fighter — 
On facts held document was rightly 
held to be fictitious one and execut- 
ed for avoiding confiscation of pro- 


perty. (Para 6) 


Mr. J. P, Goyal and Mr, Shreepal 
Singh, Advs., for Appellants; M/s. S. 
C. Agarwal and V, J. Francis, Advo- 
cates, for Respondents. 


RAY, C. J.:— This appeal is by 
certificate from the judgment dated 
9 May 1966 of the High Court of 
Allahabad. 


2. Reoti Saran filed a suit for par- 
tition of immovable properties con- 
sisting of shops, houses and vacant 
lands. He claimed one third share in 
the properties. The claim was con- 
tested by defendants Nos. 1 and 2 
who are the sons of Gaya Prasad. 


3. The principal question was whe~ 
ther Reoti Saran had relinquished his 
share by two deeds of relinquish- 
ment made in the year 1922. The 
trial Court accepted the defence and 
came to the conclusion that Reoti 
Saran had relinquished his share, The 
trial Court therefore dismissed the 
suit, 


4. The High Court on appeal set 
aside the judgment and held that the 
plaintiffs were entitled to a decree 
for partition of one-third share in the 
properties, 


5. We are in agreement with the 
conclusion as well as the reasons 
given by the High Court, The High 
Court gave two cogent reasons as to 
why the deeds of  relinquishment 


*(F. A. No, 252 of 1957, D/- 9-5- 
1966 (ATI)). 
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Sri Chand v. Om Prakash (Ray C. J.) 


[Prs, 1-7] S.C. 1823 


were never acted upon, One was that 
a sale deed was executed on 28 Octo- 
ber 1942 by Reoti Saran for self and 
as guardian of his two sons as also 
by Sri Chand defendant No. 1 for 
self and as guardian of his brother 
defendant No, 2 along with Mohan 
Lal (father of defendants Nos, 3 & 4) 
who was then alive. In that sale deed 
certain property belonging to the 
family was sold. It was stated there- 
in that the vendors which would in- 
clude Reoti Saran were owners in 
possession of the property. The other 
feature to which the High Court re- 
ferred to is the deed of partition 
dated 14 February, 1934. The High 
Court found that there was. admission 
of defendant No. 1, who was then 
major and the ancestors of defendants 
Nos, 3 to 8 that Reoti Saran and his 
sons were jointly owners of the an- 
cestral property, 


6. It was contended by the appel- 
lant that the evidence of Sri Chand 
and Lakshmi Chand should have been 
accepted as the trial Court did, The 
High Court has rightly rejected the 
evidence of Sri Chand as well as of 
Lakshmi Chand. Sri Chand was born 
in 1927 and therefore he was not at 
all competent to speak of events 
that took place in 1922 or before 
that. Lakshmi Chand was separated 
and he accepted one-fourth share in 
1934. If the deed of relinquishment. 
had been genuine document. then 
Lakshmi Chand'’s share in 1934 would 
have been one-third and net one- 
fourth which he accepted. The other! 
reason which is given by the Hish 
Court is that Reoti Saran was a free- 
dom-figher and he took recourse 
to the deed of relinquishment as a 
fictitious document to avoid confisca- 
tion of property is also correct, 


7. For these reasons the appeal is 
dismissed with costs, 


Appeal dismissed. 


1824 S.C, [Prs, 1-3] G,: Venkataiah v. Dist, Collector, Karimnagar 


AIR 1977 SUPREME COURT 1824 
(From: Andhra Pradesh) 


V. R. KRISHNA IYER AND 
A, C. GUPTA, JJ. 


Gowrisetti Venkataiah, Appellant v. 


The District Collector, Karimnagar 
and others, Respondents. 
Civil Appeal .No, 872 of 1968, D/- 


25-9-1975. 


Abkari Contract — Sale of pro- 
perty of abkari contractor for reali- 
sation of arrears -—— Auction purchaser 
paying 25% of sale price and re- 
maining 75% deposited in court with- 
in 30 days of notice — High Court 
setting aside sale holding that 75% of 
sale price was deposited beyond time 


— Held, that it was a slip of ‘the 
High Court and hence the order was 
liable to be quashed. Decision of 
Andhra Pradesh High Court, Re- 
versed, (Para 2) 


KRISHNA IYER, J:— The con- 
troversy in this case may, without 
caricature, be described as a storm in 
a tea cup. A sale of the property of 
the 2nd respondent, who was an 
Abkari Contractor in arrears, was 
held by the Tehsildar and the pur- 
chaser, the highest bidder, is the ap- 
pellant, The bid amount for which 
the sale was knocked down was 
Rs, 4050/-. Although the total amount 
due from the Abkari Contractor was 
Rs, 8,000/~ odd, part of it was penalty 
for default in payment, which even- 
tually was waived by the State Gov- 
ernment, Thus, what was realisable 
from the Contractor was only Rupees 
5429.67. The sale having fetched 
Rs. 4050, a balance of Rs. 1379.67 is 
all that the State is entitled to get. 
In the light of what we propose to 
hold and, on a suggestion from the 
Court, the appellant has agreed to 
deposit the balance of Rs. 1379.67 
rounded: off into Rs. 1380/- into the 
Treasury within one month from to- 
day. 


u © EU/FU/B823/77/MVI . 
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2. The litigation itself arose by 
way of a writ petition challenging 
the setting aside of the sale by the 
Board of Revenue. According to the 
appellant-auction purchaser, there 
was no legal ground or even power 
to set aside the sale which had al- 
ready been confirmed. The High 
Court, at the second tier, i.e, in ap- 
peal before the Division Bench, took 
the view that the sale was bad and 
liable to be set aside on the short 
ground that the balance of 75% of 
the sale price had not been deposited 
within 30 days of the receipt of the 
notice as required by S. 135 (b) (2). 
We have been taken by counsel for 
the appellant, Shri Gupte, through 
the basic facts necessary for appre- 
ciating his contention that his client 
had actually made the deposit with- 
in 30 days. It is a simple case of 
slip up on the part of the High 
Court. Therefore, we see no way to 
uphold the finding of the High Court 
that the deposit was made beyond 
time and the sale was void. In the 
result, we allow the appeal, hold the 
sale good but direct as earlier stated 
that the appellant do deposit Rupees 
1380/- which means that the State 
would have realised the entire arrear 
due from the Abkari contractor. It is 
worthwhile noticing that the latter 
has not cared to appear in this Court 
or contest the claim of the appellant 
that the sale be upheld. 


3. We allow the appeal and con- 
firm the sale with the directions 
above indicated, We do not go into 
any of the other questions which the 
appellant wanted to ‘raise but, in the 
light of our finding, have become un- 
necessary, The parties will bear 
their own costs, The order will be 
communicated to the District Collec- 
tor of Karimnagar forthwith. 


Appeal allowed. 
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AIR 1977 SUPREME COURT 1825 
(From: Bombay)* 

A. N. RAY, C. J, M. H, BEG, 
P. N. BHAGWATI, V, R. 
KRISHNA IYER AND 
S. MURTAZA FAZAL ALI, JJ. 
(1) Civil Appeals Nos. 632 to 646 of 

1976: 

M/s. Fatehchand Himmatlal and 
others ete., Appellants v., State of 
Maharashtra, Respondent, 

AND 

(2) Civil Appeals Nos, 655 and 1286 
of 1976: 

Appel- 

Res- 


Mahadeo and others ete., 
lants v. State of Maharashtra, 
pondent. 

AND 

(3) W. Ps. Nos. 98, 102-107, 110-113 
and 115-120 of 1976: 

Roopchand Fatehchand Binaykiya 
etc., Petitioners v. State of Maha- 
rashtra ete., Respondents, 


Civil Appeals Nos, 632 to 646 and 
655 and 1286 of 1976 and Writ Petns. 
Nos, 98, 102-107, 110-113 and 115-120 
of 1976, D/- 28-1-1977. 


(A) Constitution of India, Pre. — 
Interpretation of Constitution — 
Principles, 


A constitution is the documentation 
of the founding faiths of a nation 
and the fundamental directions for 
their fulfilment, So much so, an 
organic, not pedantic, approach to 
interpretation, must guide the judi- 
cial process. The healing art of 
harmonious construction, not the 
tempting game of hair-splitting, pro- 
motes the rhythm of the rule of law. 

(Para 1) 

The same words used in constitu- 
tional enactments of various nations 
may bear different connotations and 
when Courts are called upon to in- 
terpret them, they must acclimatize 
the expressions to the particular con- 
ditions provailing in the country 


*((1) S.C. A. Nos. 997, 2128, 2773, 





2077, 2065, 2045, 1172, 1193, 1195, 
1196, 1199, 1200, 1210 of 1975 
and 2050 and 2071 of 1976, D/- 


27-4-1976 (Bom); (2) S. C. A, No. 
2985 and Misc. Petn. No. 4 of 1976, 
D/- 27-4-1976 (Bom)), 
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Fatehchand v. State of Maharashtra 


S.C. 1825 


eoncerned, ` Different lands and life- 
styles, different value systems and 
economic solutions, different social 
milieus and thoughtways, different, 
subject-matters and human categories ' 
— these vital variables influence 
statutory projects and interpretations, 
although lexicographic aids and under- 
standings in alien jurisdictions may 
also ba looked into for light, but not 
beyond that, (Para 6) 


(B) Constitution of India, Art. 301 
— Trade — What cannot be recognis- 
ed as trade, 


Every systematic, profit-oriented 
activity, however sinister, suppres- 
Sive or socially diabolic, cannot, ipso 
facto exalt itself into a trade, State 
action defending the weaker sections 
from social injustice and all forms of 
exploitation and raising the standard 
of living of the people, necessarily 
imply that economic activities, attir- 
ed as trade or business or commerce, 
can be de-recognized as trade or 
business. (Para 22) 


(C) Constitution of India, Art, 301 
— Money lending and trade financing 
— Whether “trade”, 


The systematic business of lending 
is trade, as understood in the com- 
mercial world and in ordinary mone- 
tary dealings, Moreover, trade can- 
not be confined to the movement of 
goods but may extend to transac- 
tions linked with merchandise or the 
flow of goods, the promotion of buy- 
ing and selling, advances, borrowings, 
discounting bills and mercantile 
documents, banking and other forms 
of supply of funds, 

(Paras 23. 29) 

(D) Maharashtra Debt Relief Act (3 
of 1976), Pre. — Validity — Whether 
violative of Art. 301 of Constitution 
— (Constitution of India, Art. 301). 


The bulk of the beneficiaries, are 
rural indigents and the rest urban 
workers, These are weaker sections 
for whom constitutional concern is 
shown because institutional credit in- 
strumentalities have ignored them. 
Money-lending may be ancillary to 
commercial activity and benignant in 
its effects, but money-lending may 
also be ghastly when it facilitates no 
flow of trade, no movement of com- 
merce, no promotion of intercourse. 
no servicing of business but merely 


1826 S.C. 


stagnates rural economy, strangulates 
the borrowing community and turns 
malignant in its repercussions, The 
former may surely be trade, but the 
latter — the law may well say — is 
not trade. In this view, this narrow, 
deleterious pattern of money-lending 
cannot be classed as “trade”, There- 
fore, Art. 301 cannot be summoned. 
(Para 38) 


(E) Maharashtra Debt Relief Act (3 
of 1976), Pre. —Validitv-——Restrictions 
are reasonable — Act is not bad for 
processual perniciousness or jurisp;u- 
dence of remedies — ‘Constitution of 
India, Arts. 304 (b), 301), 


Liabilities due to government or 
local authorities are not tainted with 
exploitation of the debtor, Likewise, 
debts due to banking companies do 
not ordinarily suffer from overreach- 
ing, unscrupulousness or harsh treat- 
ment. Moreover, financial institu- 
tions have, until recently, treated 
the village and urban worker and 
petty farmer as untouchables and so 
do not figure in the picture. To ex- 
empt these categories is reasonable. 

(Para 41) 

Maybe, some stray money-lenders 
may be good souls and to stigmatise 
the lovely and unlovely is simplistic 
betise. But the legislature cannot 
easily make meticulous exceptions 
and has to proceed on broad catego- 
risations, not singular individualisa- 
tions. So viewed, pragmatics over- 
rule punctilios and unconscionable 
money-lenders fall into a defined 
group. - (Para 42) 

For the very survival of Trade the 
regulatory measure of relief of in- 
debtedness is required, What form 
this relief should take is ordinarily 
for the legislature to decide. Here 
amelioratory measures have been 
laid down by the Legislature so that 
the socio-economic scene may become 
more contented, just and orderly. 
Obviously, this is regulatory in the 
interest of Trade itself. This policy 
decision of the House cannot be 


struck down as perverse by the 
Court. The restrictions under the 
Debt Act are reasonable, Equally 


clearly, if the steps of liquidation of 
current debts and moratorium are re- 
gulatory, Art. 301 does not hit them. 

(Para 45) 


Fatehchand v. State of Maharashtra 


A.LR. 


The Act is not bad for processual 
perniciousness or jurisprudence of 
remedies, (Paras 48, 49, 50 & 51) 

(F) Maharashtra Debt Relief Act (3 
of 1976), Pre. — Validity — Not ultra 
vires the State Legislative power — 
(Constitution of India, Arts, 246 (3), 
254 (2), Sch. 7, List 2 Entry 30, List 
1 Entry 52). 


, Article 246 (3) read with Entry 30 
in List II, empowers the State. to 
make the impugned law, (Fara 56) 


Entry 30 in List IT is “money-lend- 
ing and money-lenders, relief of 
agricultural indebtedness”. Relief 
against loans by scaling down, dis- 
charging, reducing interest and prin- 
cipal, and staying the realisation of 
debts will, among other things, fall 
squarely within the topic. It is com- 
monplace to state that legislative 
heads must receive large and liberal 
meanings and the sweep of tiie sense 
of the rubrics must embrace the 
widest range. Even incidental and 
cognate matters come within their 
purview, The whole gamut of money- 
lending and debt-liquidation is thus 
within the State’s legislative compe- 
tence, (Para 54) 

Where Parliament has made a law 
under Entry 52 of List I and in the 
course of it framed incidental provi- 
sions affecting gold loans and 
money-lending business involving gold 
ornaments, the State, making a law 
on a different topic but covering in 
part the same area of “gold loans”, 
must not go into irreconcilable con- 
flicts. Of course, if Art. 254 (2) can 
be invoked then the State law may 
still prevail since the assent of the 
President has been obtained for the 
Debt Act, Thirdly, the doctrine of 
“occupied field” does not totally de- 
prive the State Legislature from mak- 
ing any law incidentally referrable to 
gold. In the event of a plain gon- 
flict, the State law must step down 
unless Art, 254 (2) comes to the re- 
sere. (Para 62) 


There: is no conflict between the 
Gold Control Act and the Debt Act. 
The subjects of both the legislations 
can be traced to the Concurrent List 
and Art, 254 (2) validates within the 
State the opération of the Debt Act. 

(Para 64) 
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AIR 1972 SC 2301: (1973) 1 SCR 356 
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1970 SC 93: (1970) 1 SCR 156 
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1970 SC 1275: (1970) 3 SCR 498 
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1970 SC 1453: (1970) 1 SCR 479 
56, 6 

SC 167: (1962) 3 SCR a 
6 

SC 1406: (1963) 1 SCR 491 
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1962 
1962 
1961 
1961 SC 1602: (1962) 2 SCR 125 
7 51 
1957 SC 628:1957 SCR 930 20 
AIR 1954 SC 251:1954 SCR 779 54 
AIR 1952 SC 196:1952 SCR 597 29 
1950 AC 235: (1949) 2 All ER 755 42 
(1916) 22 CLR 556 18 
Mr, B. Sen, Sr. Adv. (in C. A, No. 
632) Mr. Y. S. ‘Chitale, Sr. Adv. (in 
C. A. No. 633), Mr. Sachin Chow- 


AIR 


dhary, Sr. Adv. (in C, A. No, 634), 


Mr. F, S. Nariman, Sr, Adv. and Mr. 
R. N. Bannerjee, Adv. (in C. A, No. 
637), Mr. H. P. Shah, Adv. (in C. As. 
Nos, 632-638), Mr. A. J. Rana (in C. A. 
No, 635), (Mr. P. H. Parekh and Miss 
Manju Jetley, Advs. with them), for 
Appellants in C. As. Nos, 632-637 of 
1976; M/s, Vallabhdas Mohta, Sardar 
Bahadur Saharya and Vishnu Baha- 
dur Saharya, Advs.,for Appellants in 
C. As, Nos, 638-644 and 655 of 1976; 
Mr, J. L. Nain, Sr, Advocate, (M/s. 
A. J. Rana, Janendra Lal, B, R. Agar- 
wala and M/s. Gagrat & Co., Advs. 
with him), for Appellants in C. As. 
Nos, 645 and 646 except for Appel- 
lant No. 52 in C. A, No. 646 of 1976; 
Mr. F, S, Nariman, Sr, Adv., (M/s. 
R. N, Banerjee, J. B. Dadachanji 
and K. J. John, Advs, with him), for 
Appellant No. 52 in 646 of 1976; 
M/s. Madhukar Soochak, K. Rajendra 
Chowdhary, K. A. Shah and Mrs. 
Veena Devi Khanna, Advs., for Ap- 
pellant in C. A. No. 1286 of 1976: 
M/s. S. K. Dholakia, B. J. Kankaria 


and R. C. Bhatia, Advs., for Peti- 
tioners in all the Writ Petns; Mr. 
Nirn De. Attorney Genl (only in 


C. As. Nos. 632, 638 and W., P. No, 98 
of 1976). Mr. I. W. Adik, Adv. Genl. 
of Maharashtra, (Mr. M, N. Shroff, 
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Adv. with them), for Respondents in 
the Appeals and Writ Petitions; Mr. 
M. P. Chandrakantraj Urs and Mr. 
N. Nettar, Advs., for the Intervener 
in C. A. No, 632 of 1976 (State of 
Karnataka); Mr, K. Parasaran, Adv. 
Genl., Tamil Nadu, (M/s, A, V. Ran- 
gam, V. Sathiadev and Miss A. 
Subhashini, Advs. with him), for In- 
tervener in C. A. No, 632 of 1976 
(State of Tamil Nadu); Mr. K, Rajen- 
dra Choudhary, Adv., for the Inter- 
veners/Applicants 1. A, Ratnasabha- 
pati, 2. Jayalakshimi & Co., M/s. 
Jeshtmal, K. R. Chowdhary, Mrs. 
Veena Devi Khanna, Advs., for the 
Intervener/Applicant Sh. N. Dhanraj, 
Mr. B.A, Desai, Mr, S, C. Agarwala 
and V. J. Francis Advs., for Respon- 
dents 4 & 5 in C, A, No. 1286 of 1976. 


KRISHNA IYER, J;— The 
tance between societal realities 
constitutional dilettantism often 
makes for the dilemma of statutory 
validity and the arguments addressed 
in the present batch of certificated 
appeals and writ petitions evidence 
this forensic quandary, Likewise, the 
proximity between rural-cum-slum 
economics and social relief legislation 
makes for veering away from verbal 
obsessions in legal construction, A 
constitution is the documentation of 
the founding faiths of a nation and 
the fundamental directions for their 
fulfilment. So much so, an organic, 
not pedantic, approach to interpreta- 
tion, must guide the judicial process. 
The healing art of harmonious con- 
struction, not the tempting game of 
hair-splitting, promotes the rhythm 
of the rule of law. These prologuic 
observations made, we proceed to deal 
with the common subject-matter of 
the appeals and the writ petitions. 


dis- 
and 


2 A bunch of counsel, led by 
Shri Nariman and seconded by Shri 
B. Sen, have lashed out against the 
vires of the Maharashtra Debt Re- 
lief Act, 1976 (for short, the Debt- 
Act), The former has focused on the 
fatal flaw in the Act based on Arti- 
cle 301 of the Constitution and the 
latter has concentrated his fire on 
the incompetency of the State Legis- 
lature to enact the Debt Act. A plura- 
lity of submissions by a procession of 
lawyers has followed, although the 
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principal points have been: compre- 
hensively covered by Shri Nariman 
and Shri B. Sen, To encore is not to 
augment, and yet, some counsel, 
who had not much to supplement, 
claimed the right to be heard and 
exercised it ad libitum, essaying what 
had already been forcefully urged 
and forgetting that a fine, fresh pre- 
sentation of a case is apt to be staled 
by a second version of it and pejorat- 
ed by a third repetition, While in 
constitutional issues of great moment 
this Court is reluctant to ration oral 
submission it is important, by comity 
of the Bench and the Bar, to con- 
serve judicial time in the name of 
public justice so that internal alloca- 
tion, avoiding overlapping may be 
organised among many counsel who 
may appear in several appeals, sub- 
stantially dealing with the same 
points. A happy husbandry of advo- 
cacy is helpful for judge and law- 
yer alike and to streamline forensic 
business is the joint responsibility of 
both the limbs of the institution of 
justice. 

3. Back to the beginning, Article 
301 of the Constitution mandates: 

"301. Freedom of trade, commerce 
and intercourse.— 

Subject to the other provisions of 
this Part, trade, commerce and inter- 
course throughout the territory of 
India shall be free”. 

We may also read the cognate provi- 
sion viz., Art. 304 (b): 


304 (b). Restrictions on trade, 
commerce and intercourse among 
States.— 


Notwithstanding anything in Arti- 
cle 301 or Article 303, the Legisla- 
ture of a State may by law— 

x x x x 

(b) impose such reasonable restric- 
tions on the freedom of trade, com- 
merċe or intercourse with or within 
that State as may be required in the 
public interest: 

Provided that no Bill or amend- 
ment for the purposes of Cl. (b) shall 
be introduced or moved in the Legis- 
lature of a State without the previ- 
ous sanction of the President”, 

4. The unmincing submission of 
Shri Nariman is that money-lending 
is very much a trade, that the Debt 
Act deals drastically with money- 
lenders in defiance of Art. 301, and, 


A. LR. 


since the manacles on ‘money-lenders 
and money-lending are unreasonably 
harsh and callously indiscriminate, the 
‘freedom’ which belongs constitutional- 
ly to professional money-lenders is 
breached by the statutory liquidation 
of their loans. Nor can the invalida- 
tory consequence of this violation be 
obviated by Art. 304 (b). This latter 
provision salvages statutes which con- 
travene freedom of trade, commerce 
and intercourse only if they possess 


the virtues of reasonableness and 
public interest, The injustice of 
wiping out the debts of marginal 
farmers, rural artisans, rural la- 


bourers and workers as provided in 
the scheme of the Act was anathe- 
matised by Shri Nariman as an un- 
warrantedly unreasonable annihilation 
of the trade and its capital. 


5. We will deal with this conten- 
tion presently but we may merely 
mention for later discussion another 
short, lethal objection to a part of 
the law, put forward: by counsel, He 
stated that there was legislative in- 
competency for the State Legislature 
because it had forfeited the power to 
legislate on money-lending where 
gold loans were involved, since Par- 
liament had occupied the field under 
Entry 52 of List I by enacting the 
Gold Control Act, 1968, and had 
thereby elbowed out the State Legis- 
lature from that field. f 


6. Considerable eclectic study of 
English, Australian and American 
cases was displayed in the course of 
arguments, reverberating in Indian 
precedents dealing with Part XIII of 
the Constitution. Of course, we will 
refer to them with pertinent brevity, 
although we must administer to our- 
selves the caveat that the same 
words used in constitutional enact- 
ments of various nations may bear 
different connotations and when 
Courts are called upon to interpret 
them, they must acclimatise the ex- 
pressions to the particular conditions 
prevailing in the country concerned. 
Different lands and life-styles, dif- 
ferent value systems and economic 
solutions, different social milieus and 
thoughtways, different subject-mat- 


ters and human categories — these 
vital variables influenee statutory 
projects and interpretations, although 


jexicographic aids and understandings 
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in alien jurisdictions. may also be 
looked into for light, but not beyond 
ithat. 


7. The constitutional guarantee of 
the commercial mobility and unity 
of the country in Art, 301 is sought 
to be made the major sanctuary of 
‘money-lenders’ whose ‘freedom’ to 
lend and thereby end the lendee is, 
by legislative judgment, hand-cuffed. 
Before unravelling the provisions of 
the Debt Act, we must first found 
ourselves on the quintessentials of 
Art. 301 and the juristic and econo- 
mic basics implied in that provision. 
We are not construing a petrified legal 
parchment but reading the lucent 
lines of a human text with a national 
mission. We must never forget that 
the life of the supreme lex is nourish- 
ed by the social setting, that juridi- 
cal abstractions and theoretical con- 
ceptions may be fascinating forensics 
but jejune jurisprudence, if the raw 
Indian realities are slurred over. We 
are expounding the Constitution of a 
nation whose people hunger for a 
full life for each, and therefore, a 
perception of the signature of social 
justice writ on it is imperative. ‘No- 
thing is more certain in modern so- 
ciety’, declared the American Sup- 
reme Court at mid-century, ‘than the 
principle that there are no absolutes’. 
Legal Einsteinism guides the Court, 
not doctrinal absolutes, as we will 
presently discuss. 


8. Since Art, 301 has loomed large 
in the debate at the bar, it is perti- 
nent to ask what is its object and de- 
sign, For, if the impugned legisla- 
tion does violate Art. 301, it must 
perish unless rescued by Art. 304 (b). 


9. This Court, in Atiabari Tea Co., 
(1961) 1 SCR 809 at p. 848: (AIR 
1961 SC 232 at p. 246) tracing the 
roots of Art, 301, observed: 

‘Let us first recall the political 
and constitutional background of 
Part XIII, It is a matter of common 
knowledge that, before the Constitu- 
tion was adopted, nearly two-thirds 
of the territory of India was subject 
to British Rule and was then 
known as British India, while the 
remaining part of the territory of 
India was governed by Indian Princes 
and it consisted of several Indian 
States. A large number of these 
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States claimed sovereign rights within 
the limitations imposed by the para- 
mount power in that behalf, and they 
purported to exercise their legisla- 
tive power of imposing taxes in res- 
pect of trade and commerce which 
inevitably led to the erection of cus- 
toms barriers between themselves and 
the rest of India. In the matter of 
such barriers British India was gov- 
erned by the provisions of S. 297 of 
the Constitution Act, 1935. To the pro- 
visions of this section we will have oc- 
casion later to refer during the course 
of this judgment. Thus, prior to 1950 
the flow of trade and commerce was 
impeded at several points which con- 
stituted the boundaries of Indian 
States. After India attained political 
freedom in 1947 and before the Con- 
stitution was adopted the historical 
process of the merger and the inte- 
gration of the several Indian States 
with the rest of the country was 
speedily accomplished with the re- 
sult that when the Constitution was 


first passed the territories of India 
consisted of Part A States which 
broadly stated represented the Pro- 


vinces in British India, and Part B 
States which were made up of Indian 
States, This merger or integration 
of Indian States with the Union of 


India was preceded by the merger 
and consolidation of some of the 
States inter se between themselves. 


It is with the knowledge of the trade 
barriers which had been raised by 
the Indian States in exercise of their 
legislative powers that the Constitu- 
tion-makers framed the Articles in 
Part XIII, The main object of Arti- 
cle 301 obviously was to allow the 
free flow of the stream of trade, 
commerce and intercourse throughout 
the territory of India”, 


10. It is fair to realise that Arti- 
cle 301 springs from Indian history 
and hope. We may recall the politi- 
cal and constitutional background of 
Part XIII — the divided days of 
British rule, the united aspirations of 
Independent India, the parochial pres- 
sures and regional pulls leading in- 
evitably to the erection of fiscal bar- 
riers and hampering of economic 
oneness, The integration of India 
was not merely a historical process 
but a political, social and economic 
necessity, Gajendragadkar J, in Atia- 
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bari Tea Co., (AIR 
pointed out: 


“In drafting the relevant Articles of 
Part XIII the makers of the Consti- 
tution were fully conscious that eco- 
nomic unity was absolutely essential 
for the stability and progress of the 
federal polity which had been adopted 
by the Constitution for the govern- 
ance of the country. Political free- 
dom which had been won, and poli- 
tical unity which had been accom- 
plished by the Constitution, had to 
be sustained and strengthened by 
the bond of economic unity.” (page 
843) (of SCR): (at p. 247 of AIR SC) 


“Free movement and exchange of 
goods throughout the territory of 
India is essential for the economy of 
the nation and for sustaining and im- 
proving living standards of the coun- 
try. The provision contained in Arti- 
cle 301 guaranteeing the freedom of 
trade, commerce and intercourse is 
not a declaration of a mere platitude, 
or the expression of a pious hope of 
a declaratory character: it is not also 
a mere statement of a directive prin- 
ciple of State policy; it embodies and 
enshrines a principle of paramount 
importance that the economic unity 
of the country will provide the main 
sustaining force for the stability and 
progress of the political and cultural 
unity of the country”. (p. 844) (of 
SCR): (at p. 247 of AIR SC) 


1961 SC 232) 


11. Such being the perspective, 
the judicial sights must be set high 
while reading Art. 301. Social soli- 
darity is a human reality, not mere 
constitutional piety, and a  non-ex- 
ploitative economic order outlined in 
Art, 38, is the bedrock of a content- 
ed and united society. Social dis- 
order is the bete noire of commerce 
and trade, All this is non-controver- 
sial ground but the learned Attorney 
General contests the very applicabi- 
lity of Art. 301 to money-lenders and 
money-lending vis-a-vis the humble 
beneficiaries of the statute. viz., the 
marginal farmers, rural artisans, ru- 
ral labourers. workers and smal] far- 
mers. It is a cruel legal joke to legi- 
timate as trade this age-old bleeding 
business of agrestic India whereby 
the little peasant, the landless tiller, 
the bonded labourer, the pavement 
tenant and the slum dweller have 
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been born and buried during the Raj 
and the Republic in chill penury. Is 
trade in human bondage to be digni- 
fied legally, betraying the proletarian 
generation? For whom do the con- 
stitutional bells of the Socialist Re- 
public toll? Therefore, argues the 
Attorney General, it is juristie bla- 
sphemy to call ‘unscrupulous money- 
lending’, a rural spectra which stalks 
Maharashtra — a trade at all. These 
chronic operations, socially obnoxious 
and economically inhuman, cannot be 
recognised as licit and wear the ar- 
mour of Art. 301, for this preliminary 
reason. Not all systematic economic 
activity is trade, Sinister, socially 
shocking ones, are not, 


12. Shri Nariman has counter-as- 
serted, backed by a profusion of pre- 
cedents, that money-lending in the 
modern complexities of business life 
is a lubricant for the wheels of com- 
merce and has been treated as trade. 
It is the life-blood of business. it 
needs no argument to say that the 
topics of legislation, listed in the 
Seventh Schedule, must receive a large 
and liberal, yet realistic, interpreta- 
tion. So understood, the expression 
‘trade’ in its wide import, covers not 
merely ‘buying and. selling of goods’ 
but trading facilities like advances, 
overdrafts, mercantile documents, 
trading intelligence. telegraphic and 
telephonic communications, banking 
and insurance and many other 
sophisticated operations connected 
with and essential for commerce and 
intercourse, Even travel] facilities in 
certain circumstances have a nexus 
with trade and commerce and are 
part of them. Learned counsel re- 
ferred to Ibrahim, (1970) 3 SCR 498: 
(AIR 1970 SC 1275) wherein this 
Court has referred to the correspond- 
ing provisions in the Australian Con- 
stitution and imparted a comprehen- 
sive meaning to ‘trade’. American 
and Australian case-law, Halsbury 
and the Judicial Committee, were 
read with special emphasis on the 
amplitude of the expression ‘trade’. 
An inventory of Indian statutes 
wherein ‘money-lending’ as a busi- 
ness was mentioned and licensed, was 
also brought to our notice. Indeed, 
this wealth of legal literature may 
well be held to make out that money- 


lending, banking, insurance and other 
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financial transactions, commercial 
credit and mercantile advances may, 
conceptually, be characterised as 


‘business’, Mercantile credit, money- 
lending, pawn-broking and advan- 
ces on pledges are business. Other- 
wise, the commerce of our country 


will grind to a halt. Can we conceive 
of trade without credit, or commerce 
without mercantile documents, dis- 
counting, lending and negotiable pa- 
per? To deny to monetary dealings 
the status of trade is to push India 
into the medieval age. Broadly 
viewed, money-lending amongst the 
commercial community is integral to 
trade -and is trade. 


13. So far we go with Shri 
Nariman and others who have urged 
the same point with allomorphic 
modifications. 


14. The learned Attorney Gene- 
ral’s stance is radical and rooted in 
the rural bondage to break which is 
the mission of this legislation. If ac- 
cepted, it will mean that money- 
lending, in the limited statutory set- 
ting and projected on the Indian ru- 
ral-urban screen vis-a-vis the ex- 
ploited people below-the-poverty-line, 
cannot be regarded as ‘trade’. 


15. It is apt to be reminded of 
the then famous epigram of Frederick 
W. Maitlands “A woman can never 
be outlawed, for a woman is never 
in law”, Money-lending — is it in 
law at all? 

16. No trade, no Art, 301, and 
so the baptismal certificate that Arti- 
ele 301 insists upon from the econo- 
mic activity that: seeks its ‘free’ bles- 


sings is that it is ‘trade, commerce 
or intercourse’, Thus the critical 
question is as to whether money- 


lending and the class of money-len- 
ders who have been praying upon the 
proletarian and near-proletarian seg- 
ments of Indian society for genera- 
tions may be legally legitimated as 
‘traders’ or ‘businessmen’, This is not 
an abstract legal question turning on 
semantic exercises but a living eco- 
nomic. question of incurable indebted- 
ness. Blood, sweat and tears animate 
amelioratory law which exiles literal 
interpretation. The heart-beats of 
the Debt Act, according to the 
State counsel, cannot be felt without 
humanistic insight by first ostracis- 
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ing, in the name of social order, the 
die-hard, death grip practices which 
have defied legislative policing in the 
past and have kept, in chronic ser- 
vitude! vast numbers of the Indian 
agrarian community and working 
class. But if; as urged by the oppo- 
sition, the law flatly flouts Art, 301, 
it fails. 

17. The rule of law, for functional 


- success, must run close to the rule of 


life. Therefore, constitutional assays 
must be on the touchstone of societal 
factors, So we cannot embark upon 
a study of the working of stock-ex- 
changes, the dependence of industry 
and business on credit and key-loans, 
the role of pledges in financing com- 
mercial activity, when the challenge 
is to an economic legislation dealing 
with the lowliest and the lost, the 
destitute and the desperate, far from 
big business and industry, trade and 
commerce and high finance and sophi- 
sticated credit. We must zero-in on 


-the social group the Debt Act seeks 


to save, the pattern of lending the 
statute strikes at, the heaviness of the 
blow and on whom it falls, and the 
raison d’etre of the measure. Does 
this specific species of deleterious 
economic activity, masked as money- 
lending ‘trade’, qualify for the free- 
dom that Art, 301 confers on trade? — 
The specific social malady and the 
legislative therapeutics suggested 
guide the court, Here again, relativ- 


ity, not absolutes, rules jurispru- 
dence. 
18. Of course, while interpreting 


the relevant Articles in Part XIII 
and pronouncing upon the concept of 
‘trade’, we must have regard to the 
general scheme of the Constitution 
and should not truncate the scope 
and amplitude of economic unity, free 
movement, - protection from discrimi- 
nation, unhampered financial ar- 
rangements and the like. Undoubtedly 
the freedom, while it is wide, is not 
absolute, Our Constitution, framed 
by those who were sensitive to the 
massive poverty of the country and 
determined to extirpate the social 
and economic backwardness of the 
masses, could not have envisioned a 


development where some will he 
‘free’ to keep many ‘unfree’ [See 
Articles 38 and 39 (ol. That is why, 


to make assurance doubly sure, a 


1832 S.C. (Prs, 18-20] 


further provision is made in Article 
304 (b) by adding a rider to the free- 


dom of commerce subjecting it to the | 


requirement of reasonableness and 
imposition of restrictions in public in- 
terest. Das, J., in Automobile Trans- 
port, (1963) 1 SCR 491:(AIR 1962 
SC 1406) struck the true note, if we 
may say so with great respect, 
that while the text of the Articles 
is a vital consideration in interpret- 
ing them, ‘we must, atthe same time, 
remember that we are dealing with 
the Constitution of a country and the 
inter-connection of the different parts 
of the Constitution forming part of 
an integrated whole’. The learned 
Judge asks: ‘Even textually, we must 
ascertain the true meaning of the 
word ‘free’ occurring in Art. 301. From 
what burdens or restrictions is the 
_ freedom assured? This is a question 
of vital importance even in the mat- 
ter of construction’, Later, in the 
judgment, Das J. drives home the 
point that ‘the. conception of freedom 
of trade in a community regulated by 
law pre-supposes some degree of re- 
striction, that freedom must neces- 
sarily be delimited by considerations 
of social orderliness’ (underscoring 


supplied). Even the Australian Case 
_ (1916-22 CLR 556, 573) conceptuali- 
zes freedom as nothing extra legem, 
lest freedom should be confounded 
with anarchy. ‘We are the slaves of 
the law’, said Cicero that ‘we may 
be free’, Sir Samuel Griffith, C. J, in 
Duncan v. State of Queensland, ((1916) 
22 CLR 556, 573), said: “But the word 
‘free’ does not mean extra legem any 
more than freedom means anarchy. 
We boast of being an absolutely free 
people, but that does not mean that 
we are not subject to law”, The 
conscience of the commerce clause in 
India, as elsewhere, is the promotion 
of an orderly society. Social justice 
is the core of the constitutional 
order. 


19. Two inter-connected, but dif- 
ferent facets of freedom of trade and 
commerce fall for serious considera- 
tion in the light of the above discus- 
sion, Is anti-social, usurious, un- 
scrupulous money-lending to econo- 
mically weaker sections, eligible for 
legal recognition as ‘trade’ within the 
meaning of Art. 301? Secondly, as- 
suming that even such activities have 
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title to be termed ‘trade’, are the 
provisions of the Debt Act reasonable, 
regulatory and in the publie interest? 


20. The learned Attorney General 
argued for the proposition that the 
narrow, noxious category of money- 
lending with which we are concerned 
is so oppressive and back-breaking so 
far as the poorest sections of the 


. community are concerned that a sense 


of social justice forbids the court to 
legitimate it as ‘trade’, Not all sys- 
tematic economic activity, even if not 
formally banned by the law, can be 
christened ‘trade’ he submits, and 
relied on Chamarbaughwalla, 1957 
SCR 930: (AIR 1957 SC 628) to rein- 
force this reasoning, In that case 
the impugned Act was said to offend 
against Art. 301. The Court, there- 
fore, considered whether gambling 
was not ‘trade, commerce or inter- 
course’ and took a sky-view of the 
numerous decisions in various coun- 
tries bearing on this branch of socio- 
logical jurisprudence, One of the 
Australian eases dealing with lotteries 
(Mansell v, Beck) elicited the obser- 
vation that lotteries, not conducted 
under the authority of government, 
were validly suppressed as pernici- 
ous. Taylor, J, made the trenchant 
observation: 


ee whilst asserting the width of 
the field in which S, 92 may operate 
it is necessary to observe that not 
every transaction which employs the 
forms of trade and commerce will, as 
trade and commerce, invoke its pro- 
tection. The sale of stolen goods, 
when the transaction is juristically 
analysed, is no different from the 
sale of any other goods but can it 
be doubted that the Parliament of 
any State may prohibit the sale of 
stolen goods without infringing S. 92 
of the Constitution? The only features 
which distinguishes such a transac- 
tion from trade and commerce as 
generally understood is to be found 
in the subject of the transaction; 
there is no difference in the means 
adopted for carrying it out. Yet it 
may be said that in essence such a 
transaction constitutes no part of 
trade and commerce as that expres- 
sion is generally understood. Num- 
erous examples of other transactions 
may be given, such as the sale of a 
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forged passport, cr, the sale of coun- 
terfeit money, which provoke the 
same comment and, although legisla- 
tion prohibiting such transactions 
may, possibly, be thought to be legal- 
ly justifiable pursuant to what has, 
on occasion, been referred to as a 
‘police power’, I prefer to think that 
the subjects of such transactions are 
not, on any view, the subjects of 
trade and commerce as that expres- 
sion is used in S, 92 and that the 
protection afforded by that section 
has nothing to do with such trans- 
actions even though they may re- 
quire for their consummation, the em- 
ployment of instruments, whereby 
inter-State trade and commerce is 
commonly carried on.” 


(RMDC Case, pp. 915-916) 
21. In the United States of Ame- 
rica, operators of gambling sought 
the protection of the commerce 
clause, But the Court upheld the 
power of the Congress to regulate 
and control the same. Likewise, the 
Pure Food Act which prohibited the 
importation of adulterated food was 
upheld. The prohibition of transpor- 
tation of women for immoral pur- 
poses from one State to another or to 
a foreign land was held valid. Gam- 
bling itself was held in great disfavour 
by the Supreme Court which round- 
ly stated that ‘there is no constitu- 
tional right to gamble.’ 


22. Das, C. J. after making a sur- 
vey of judicial thought, here and 
abroad, opined that freedom was un- 
free when society was exposed to 
grave risk or held in ransom by the 
operation of the impugned activities. 
The contrary argument that all eco- 
nomic activities were entitled to free- 
dom as ‘trade’ subject to reasonable 
restrictions which the Legislature 
might impose, was dealt with by the 
learned Chief Justice in a sharp and 
forceful presentation: 


"On this argument it will follow 
that criminal activities undertaken 
and carried on with a view to earn- 
ing profit will be protected as fun- 
damental rights until they are res- 
tricted by law. Thus there will be 
a guaranteed right to carry on a 
business of hiring out goondas to 
commit assault or even murder, of 
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house breaking, of selling obscene 
pictures, of trafficking in women and 
so on until the law curbs or stops 
such activities. This appears to us 
in- 
congruous, We have no doubt that 
there are certain activities which can 
under no circumstance be regarded 
as trade or business or commerce al- 
though the usual forms and instru- 
ments are employed therein, To ex- 
clude those activities from the mean- 
ing of those words is not to cut down 
their meaning at all but to say only 
that they are not within the true 
meaning of those words, Learned 
counsel has to concede that there can 
be no ‘trade’ or ‘business’ in crime 
but submits that this principle should 
not be extended....... 


We have no hesitation, in our hearts 
and our heads, to hold that every} 
systematic, profit-oriented activity, 
however sinister, suppressive or so- 
cially diabolic, cannot ipso facto, exalt 
itself into a trade, Incorporation of 
Directive Principles of State Policy 
casting the high duty upon the State 
to strive to promote the welfare of 
the people by securing and protecting 
as effectively as it may a social 
order in which justice — social, eco- 
nomic, and political — shall inform 
all the institutions of the national 
life, is not idle print but command 
to action, We can never foget, ex- 
cept at our peril, that the Constitu- 
tion obligates the State to ensure an 
adequate means of livelihood to its 
citizens and to see that the health 
and strength of workers, men and 
women are not abused, that exploi- 
tation, moral and material, shall be 
extradited. In short, State action 
defending the weaker sections from 
social injustice and all forms of ex- 
ploitation and raising the standard of 
living of the people, necessarily im- 
ply that economic activities, attired as 
trade or business or commerce, can 
be de-recognised as trade or busi- 


ness. At this point, the legal culture 
and the public morals of a nation 
may merge, economic justice and 


taboo of traumatic trade may meet 
and jurisprudence may frown upon 
dark and deadly dealings, The constitu- 
tional refusal to consecrate exploita- 
tion as ‘trade’ in a Socialist Republic 
like ours argues itself, 
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23. The next question then is 
whether rural and allied money-lend- 
ing is so abominable as to be ‘bastar- 
dized, by the law — for which the 
Attorney General pleaded, Shri Nari- 
man controverted the vulgar genera- 
lisation that all money-lenders are 
vampirish as unveracious imagery. He 
argued that many of them were not 
only licenced but had complied with 
the conditions of their licences in do- 
ing honest lending business and sup- 
plying rural credit to those in need. 
He pointed out that institutional cre- 
dit had hardly penetrated rural India 
and the non-institutionalised money- 
lenders had done economic service to 
a primitive peasantry although seve- 
ral of them had abused the situa- 
tion of helplessness in which the 
weaker denizens of backward re- 
‘gions found themselves. His con- 
tention was that there was no justi- 
fication for castigating money-lending 
as non-trade nor was there valid 
- material to condemn wholesale all those 
who had served as the financial back- 
bone of agricultural communities in 
the past. Reasonable restrictions to 
obviate abuse were permissible legis- 
lation, but obdurate refusal to, treat 
what in fact was trade as trade was 
injustice born of hostile hunches. He 
had separate arguments on the un- 
reasonableness of the provisions of 
the Debt Act which we will 
‘deal with later. The bone of 
contention between the parties, there- 
fore, is as to whether money-lenders 
as a class and money-lending as a 
systematic traditional activity in the 
special context of the weakest sec- 
tions of agrarian humanity and the 
working class, can be ealled ‘trade’. 
The legal principles have already 
been explained by us which we may 
sum up briefly by stating that, gene- 
rally speaking, the systematic busi- 
ness of lending is trade, as under- 
stood in the commercial world and 
in ordinary monetary dealings, More- 
over, trade cannot be confined to 
the movement of goods but may ex- 
tend to transactions linked with mer- 
cnandise or the flow of goods, the 
promotion of buying and selling, ad- 
vances, borrowings, discounting bills 
and mercantile documents, banking 
and other forms of supply of funds. 
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24. It is possible, however, to pro- 
ject a different view point and this 


-is precisely what the learned Attor- 


ney General has done. Free flow, 
understeod in Article 301, implies 
some movement from place to place. 
Freedom of trade, subject to reason- 
able restrictions, is guaranteed under 
Art, 19. The special advantage de- 
rived by the Trade by virtue of Arti- 
cle 301 consists in the interdict on 
impeding directly and immediately, 
movement of goods or money trans- 
actions connected with movement of 
merchandize or commercial inter- 
course, In short, the Attorney Gene- 
ral considers the element of move- 
ment as essential to Art, 301 in con- ` 
trast with Article 19, We see the 
force of the submission but are in- 
clined to the view that dealings of 
banks and similar institutions having 
some nexus with trade, actual or 
potential, may itself be trade or in- 
tercourse, All modern commercial 
credit and financial dealings, covered 
by the various rulings cited at the 
bar, come under this heading. Even 
so, the village based, age old, feudal 
pattern of money-lending to those be- 
low the subsistence level, to the vil- 
lage artisan, the bonded labourer, 
the marginal tiller and the broken 
farmer, who borrows and repays in 
perpetual labour, Hereditary service, 
periodical delivery of grain and un- 
vouchered usurious interest, is a 
countryside incubus. This is not an 
isolated evil but a ubiquitous agra- 
rian bondage, Such debts ever swell, 
never shrink, such captive debtors 
never become quits, such countryside 
creditors never get off the backs of 
the victims, The worker and pea- 
sant of India whose lot is to be 
"born to Endless Night’ is symbolized 
by Jawaharlal Nehru, an architect of 
the Constitution, as the Man with the 
Hoe: ‘ 


“Bowed by the weight of centuries 
he leans. 
Upon his 
ground. 
The emptiness of ages on his face, 
And on his back the burden of the 
world, 
x x x x 


“Through this dread shape the suf- 
' fering ages look, i 


hoe and gazes on the 
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Time’s tragedy is in that aching stoop, 

Through this dread shape humanity 
betrayed, 

Plundered, profaned and disinherited, 

Cries protest to the powers that 
made the world, 

A protest that is also prophecy”. 

All this painful poetry and prose is 

borne out by the record in the case 

and by studies by economists. 

25. A recent issue of the Eastern 
Economist reads: 

“The problem of rural indebted- 
ness is as old as Indian agriculture 
itself. It is the net result of usuri- 
ous meney lending, improvident 
spending and adversities in agricul- 
ture. The heavy burden of debt not 
only continues to cripple our rural 
economy, but it also grows in alarm- 
ing magnitude, Several attempts 
have heen made by expert bodies 
from time to time for a realistic esti- 
mation of rural indebtedness, Never- 
theless, the fact remains that the ru- 
ral indebtedness in physical terms is 
mounting up and the nightmare of 
indebtedness. comtinues to haunt the 
Indian peasants. ..... ook 

Quite recently the report published 
by the All India Rural Debt and 
Investment Survey relating to 1971- 
72 also depicts an increasing 
trend in rural indebtedness. It has 
been estimated that the aggregate 
borrowings of all rural households on 
30-6-1971 was Rs. 3921, crores, while 
the average (debt) per rural house- 
hold being Rs, 503/- Forty-three 
per cent of the rural families had re- 
ported borrowings, 

If the problem of rural indebted- 
ness is to be kept within meaningful 
limits and manageable proportions, 
following legislative and non-legisla- 
tive measures should be taken: 

1. At present the institutional agen- 
cies provide only 50 per cent of the 
total rural credit needs, Increased ef- 
forts by all the institutional agencies 
are called for especially in the con- 
text of the declaration of morato- 
rium on rural debt which may affect 
the flow of non-institutional finance. 

2. There are about 75 million mar- 
ginal farmers with less than one hec- 
tare of operational holding, 20 mil- 
lion artisans and 47 million agricul- 
tural labourers in rural sector, who 
constitute the rural poor. Liquida- 
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tion of existing debt is an essential 
step in order to give relief to these 
weaker sections, The Debt Relief 
Acts passed in different States should 
be effectively implemented. 

3, Institutionalisation of rural sav- 
ings and inculcation of saving habits 
among rural folk is a positive step 
to mitigate this problem. Massive 
propaganda and education on econo- 
mising expenditure may discourage 
extravagant spending by certain cate- 
gories of rural households, If neces- 
sary, certain legislative measures 
such as abolishing dowry system and 
imposing austere marriages may also 
be resorted to. 

4. Attempts must also be made to 
bring the money lenders under some 
form of monetary regulation and con- 
trol on the lines suggested by the 
Banking Commission. Though at pre- 
sent legislations exist in several States 
for the regulation of money-lenders 
they lack enforcement which render 
them ineffective.” (emphasis, added) 

(‘Current Trends in Rural Indebted- 
ness — by M. Gopalan and V, Kulan- 























daiswamy —- Eastern Economist, D/- 
April 23, 1976 Vol. 66, No. 17 pages 
826-829) 


Professor Panikar, referring to the 
nightmare of debt has this to say: 


“Perhaps, it may be that the need 
for borrowing is taken for granted. 
But the undisguised fear that the op- 
pressive burden ef debt on Indian 
farmers is the main hindrance to 
progress is unanimous. There are 
many writers who depict indebtedness 
of Indian farmers as an unmixed 
evil. Thus, Alak Ghosh quotes with 
approbation the French proverb that 
‘Credit supports the farmer as the- 
hangman’s rope the hanged”, 

(Rural Savings in India — PGK 

Panikar — Somaiya Publications Pvt. 
Ltd., Bombay 1970) 
Dr. Bhattacharya, in his book ‘Social 
Security Measures in India’ (Metro- 
politan Book Co., Delhi, 1970) dwells 
on the problem of agricultural in- 
debtedness: 


“A sample survey conducted by 
Second Agricultural Commission re- 
vealed the grim condition of rural 
indebtedness. The Survey observes, 
‘of the estimated total number of 16.2 
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million agricultural labour house- 
holds in the country, 63.9 per cent 
were indebted and debt per indebted 
household was Rs, 138 per annum’. 
This is indeed a danger signa] parti- 
cularly for a country whose entire 
economy is dependent on the prospe- 
rity of rural population. The same 
sources sums up the total volume of 
rural indebtendness in the following 
words, ‘Thus the total volume of 
debt of the indebted agricultural la- 
bour households may be estimated at 
about Rs. 143 crores in 1956-57, A 
similar estimate was made on the 
basis of the results of the 1950-51 
enquiry (i.e. the First Agricultural 
Commission Report) and it worked 
out to about Rs, 80 crores. Even 
though the estimated number of agri- 
culture labour households in 1956- 
57 was lower by 1.6 million as com- 
pared with 1950-51, the total debt of 
indebted agriculture labour house- 
hold had considerably increased in 
1956-57.” (pp. 164-165) 


Dhires Bhattacharya in his “Concise 
History of the Indian Economy” (Pro- 
gressive Publishers, Calcutta, 1972) 
refers to the Indian rural drama and 
the role of the anti-hero played by 
the money-lender: 


“Money-lending thus became an 
easy method of earning an income 
and subsequently of acquiring valu- 
able title to land in the event of de- 
fault by the debtor, Throughout the 
nineteenth century ownership rights 
in land were being lost by the ryot 
and acquired by moneyed interests, 
both rural and urban”. 


"The situation created by such ex~ 
tensive loss of property by the cul- 
tivating classes exploded into riots 
against money-lenders and usurpers 
of land in several parts of the coun- 
try. The agricultural riots in Poona 
and Ahmednagar in Bombay Presi- 
dency in 1875 are most widely known 
because they were followed by the 
appointment of a Commission of In- 
quiry”. (pp. 77-78) 
The author recounts the series of 


legislation made during the British 
Indian Period and concludes: 
“These laws also failed in their 


purpose because no restrictions had 
been imposed on the transfer of land 
between members of the agricultural 


- in this sphere’, 
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classes, Money-lenders could, there- 
fore, operate through a benamidar 
(fictitious agent) belonging to an agri- 
cultural class and acquire land al- 
most as easily as before, At the 
same time the bigger  agriculturists 
had no difficulty in swallowing up 
the smaller ones by giving loans at 
exorbitant rates of interest to the 
latter, ` (p. 78) 


26. The economie literature, offi- 
cial and other, on agricultural and 
working class indebtedness is escalat- 
ing and disturbing. Indeed, the 'money- 
lender’ is an oppressive component of 
the scheme. A. N, Agrawal, in his 
book ‘Indian Economy’ (Vikas Pub- 
lishing House) indicates that ‘money- 
lenders charge heavy interest ranging 
from 15% to 50% and often more. 
In addition to high interest, these 
people take advantage of illiteracy of 
agriculturists and manipulate the aé- 


counts regarding loans to their 
advantage. The conditions of Joan 
repayment are so designed that 
the debtor is forced to sell his 
produce to the mahajan at low 
prices and purchase goods for 
consumption and production at high 
prices, In many other ways maha- 
jans take advantage of the poverty 


and the helplessness of farmers and 
exploit them...... Unable to pay high 
interest and the principal, the far- 
mers even lose their land or live 
from generation to generation under 
heavy debt...... Unless viable alterna- 
tives are made available, the maha- 
jans will continue to hold an impor- 
tant, harmful and enervating place 
The harmful conse- 
quences of indebtedness are econo- 
mic and affect efficient farming, so- 
cial in that the ‘relations between 
the loan givers and loan receivers 
take on the form of relations of ha- 
tred, poisoning the social life’. The 
money-lenders, few in number, belong 
to rich class. There are often dis- 


putes between the two classes which 
get sharpened. ...... on the exploita- 
tion of the poor. In fact the social 
groups get split into two broad 
classes. The exploiting class and the 
exploited class....... Apart from losing 
land and leading to tension in the 
villages their evil effect is_rampant. 
ORE the heavily indebted farmers lose 
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even their human existence. They 
not only render bonded labour to 
money-lenders, their very _ self-res- 
pect and even respect of their wo- 
men-folk do not remain safe. They 
are forced to live the life of slaves. 
Of course, laws have now been en- 
acted which protect these debtors. 
But these laws are difficult to_be en- 


forced either because farmers are il- 
literate, or they do not have enough 
resources to go to the courts, or the 
money-lenders prove too clever for 
them”, 


27. Dr, Œ. B. Mamoria in his book 
‘Agricultural Problems of India’ (Ki- 
tab Mahal) has stressed that rural 
indebtedness has long been one ofthe 
most pressing problems of India. “Ru- 
ral people have been under heavy in- 
debtedness of the average money- 
lenders and sahukars, The burden of 
this debt has been passed on from 
generation to generation inasmuch 
as the principal and interest went on 
increasing for most of them...Accord- 
ing to Wold, ‘The country has been 
in the grip of Mahajans. It is the 
bond of debt that has shackled agri- 
culture”. 

28. Very convincing and compell- 
ing, with special reference to Maha- 
rashtra, is the Report of a high- 
powered Committee appointed by the 
Government of Maharashtra to make 
recommendations for the relief of 
rural and urban indebtedness, The 
study is at once revealing and grim. 
Rural artisans, industrial workers, 
marginal farmers and indigent agri- 
culturists have been steeped in debt 
despite statutory measures and inef- 
fective credit institutions. These hu- 
man areas have been the happy hunt- 
ing ground of money-lenders, The 
Bombay Money-lenders’ Act, accord- 
ing to the Committee, hardly helped 
bail out the weaker sections. Despite 
the Act, licensed and unlicensed 
money-lenders pursued their exploi- 
tative profession, The Debt Act im- 
plements some of the recommenda- 
tions of this Committee although posi- 
tive institutional finance to save the 
sunken segments from the grip of the 
money-lenders remains to go into ae- 
tion, Even enforcement of the Bom- 
bay Money-lenders’ Act appears to be 
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lukewarm, according to the Commit- 
tee. Be that as it may, the econo- 
mic distress, for which money-len- 
ders dealing with the weaker sec- 
tions are mainly responsible, is clear- 
ly brought out in the Report. Nor 
is there anything in this Report or 
in any other literary material on ru- 
ral economics (particularly relating 
to artisans, workers and collapsing 
cultivators) to substantiate the dicho- 
tomy of scrupulous and unscrupulous 
money-lenders, vehemently pressed 
before us by Shri Nariman. The 
former species are more a pious wish 
and the latter tribe'a spectre on the 
increase, if statistical economic stu- 
dies are to be trusted, The grave- 
stone on the old ‘money-lender’ sys- 
tem and the cornerstone of.the new 
liberated order are thus the pro- 
gramme for the Administration, The 
Debt Act is part of the package. 


29. There was much argument 
about, the reasonableness of the re- 
striction on money-lenders, not the 
general category as such but the 
cruel species the Legislature had to 
confront — and we have at great 
length gone into the gruesome back- 
ground of economie inequities, since 
the test of reasonableness is not to 
be applied in vacuo but in the con- 
text of lifes realities, Patanjali 
Sastri C. J. in State of Madras v. 
V. G. Rao, 1952 SCR 597:(AIR 1952 
SC 196) observed: 


“It is important in this context to 
bear in mind that the test of rea- 
sonableness wherever — prescribed, 
should be applied to each individual 
statute impugned, and no abstract 
standard, or general pattern of rea- 
sonableness can be laid down as ap- 
plicable to all cases. The nature of 
the right alleged to have been in- 
fringed, the underlying purpose of the 
restrictions imposed, the extent and 
urgency of the evil sought to be re- 
medied thereby, the disproportion of 
the imposition, the prevailing condi- 
tions at the time, should all enter 
into the judicial verdict”, 
Money-lending and trade financing 
are indubitably ‘trade’ in the broad 
rubrie, but our concern here is 
blinkered by a specific pattern of tra- 
gie operations with no heroes but 
only anti-heroes and victims, 
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39. Many Conferences, Commis- 
sions and resultant enactments before 
and after Independence provided but 


marginal protection for the rural 
debtor, Even licensing was evaded 
by the money-lender’ successfully 


and conciliation machinery proved a 
mirage, Statutes made of sterner 
stuff became the desideratum, 

31. In the counter affidavit filed 
on behalf of the State of Maha- 
rashtra, a lurid presentation of the 
lender borrower scenario is found. 
The deponent states: 

ANT that it was a common sight 
around the secretariat, Government 
Offices, Textiles Mills, factories and 
elsewhere in Bombay to find money- 
lenders waiting at the gates to catch 
workers to collect their dues”. 
There is also reference to a number 
of Official Committees which have 
examined the question of indebted- 
ness in the urban and rural areas 
and have recommended measures of 
relief The affidavit goes on to 
state: 

“I say that in Maharashtra and its 
predecessor the State of Bombay 
there have been several legislations on 


this subject including the Deccan 
Agricultural Debt Relief Act, 1879, 
Bombay Agricultural Debtors’ Relief 


Acts, 1939, 1946 and in the Vidarbha 
areas of the State, the Madhya Pra- 
desh Postponement of Execution of 
Decree Act, 1956. I say that there is 
a well-established history of dealing 
with indebtedness in the State by 
means of legislation. I say that the 
Reserve Bank carried out an inquiry 
in the matter of indebtedness in 1971 
which is referred to as All India Debt 
and Investment Survey during 1971- 
72. The Reserve Bank of India Sur- 
vey established that the total debt 
liabilities in the rural areas in Maha- 
reshtra was Rs. 358 crores in 1971-72. 
A preliminary analysis made by the 
Reserve Bank of India also indicated 
weaker sections of the community 
thereby showing the extent of the 
burden of debt on the weaker sec- 
tions of the community, I crave leave 
to refer to and rely upon the statis- 
tical tables prepared by the Reserve 
Bank of India in this connection 
when produced. I say that the ex- 
tent of indebtedness may be much 
more than what is indicated by the 
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statistical survey of the Reserve 
Bank of India. The licensed _money- 
lenders alone in the State are known 
by themselves to have disbursed 
during 1972-73 a sum of about 74.37 
crores and the information gather- 
ed by the respondents indicates that 
the known indebtedness in the city 
of Bombay alone would be of the 
order of Rs. 45 crores, I say that in 
addition to the licensed money-len- 
ders unlicensed money-lending is 
also carried on in the State”. 


32, The Statement of Objects and 
Reasons of the Maharashtra Ordin- 
ance VII of 1975 which was the 
precursor to the impugned Act, con- 
tains the following statement: 

“The problem of urban and rural 
indebtedness has assumed enormous 
proportions in recent times, The non- 
institutional sources of credit, name- 
ly. unscrupulous money-lenders, 
have been charging usurious rates of 
interest, indulging in malpractices and 
taking undue advantage of the weak 
position of the economically weaker 
sections of the people both in rural 
and urban areas, The Ordinance there- 
fore, seeks to give relief to certain 
sections of people from indebtedness.” 
Even the ‘Whereas’ vocabulary of the 
draftsman of the Act refers to the 
need for immediate action to provide 
for relief from indebtedness to cer- 
tain farmers, rural artisans, rural la- 
bourers and workers in the State of 
Maharashtra. 

33. The judgment under appeal 
also makes reference to the continual 
legislative effort made in the past to 
save the agricultural community from 

















chronic indebtedness. The learned 
Judges observed: 
“Indeed, agricultural indebtedness 


has always been the bane of Indian 
economy ever since the beginning of 
the twentieth century. Any elemen- 
tary book on Indian economies will 
disclose that even the British Gov- 
ernment had thought it necessary to 
make an enquiry into agricultural in- 
debtedness. That- was one of the 
terms of Royal Commission on Agri- 
culture, and from time to time en- 
quiry committees were set up includ- 
ing the Banking Enquiry Committee 
to go into the question of agricultu- 
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ral indebtedness with a view to find 
out how alternative sources of 
credit to be made available to the 
agriculturists could be brought into 
existence, In a sense, the phrase 
‘agricultural indebtedness’ has earned 
a connotation over the passage of 
years to indicate the unhappy posi- 
tion in which an Indian agriculturist 
has always found ever since the 
phenomenal fall of prices in 1929. 
Tt has become proverbial that an 
Indian agriculturist is born in debt, 
he lives in debt and he dies in debt”. 

34. Eminent economists and their 
studies have been adverted to by the 
High Court and reliance has been 
placed on a Report of a Committee 
which went into the question of re- 
lief from rural and urban indebted- 
ness which shows the dismal econo- 
mic situation of the rural farmer 
and the labourer, It is not merely 
the problem of agricultural] and 
kindred indebtedness, but the menac- 
ing proportions of the money-len- 
ders’ activities that have attracted 
the attention of the Committee. Giv- 
ing facts and figures, which are 
alarming, bearing on the indebtedness 
amongst industrial workers and small 
holders, the Committee has highlight- 
ed the exploitative role of money- 
lenders and the high proportion of 
non-institutional borrowings. 

35. We have made this 
tour of the economie scene, with 
special reference to agricultural in- 
debtedness and the lot of industrial 
labour, only to present vividly how 
the predatory money-lender has had 
a stranglehold on rural and urban 
proletarians, by resort to methods 
which are seandalizingly calamitous 
and unshakably resistant to legisla- 
tive policing, The learned Attorney 
General contends that the courts 
must have a sense of history and 
sociology informing their judicial per- 
spective and then it is easy to under- 
stand the syndrome of village and 
working class indebtedness. There are 
commercial lendings, banking loans 
and institutional finances, There are 
friendly loans, and occasional accom- 
modations, There are liabilities aris- 
ing from various circumstances be- 
tween citizen and citizen and citizen 
and State, But the pernicious spe- 
cies of money-lending stubbornly 


extensive 
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flourishing in the rural and industrial 
areas of our country, with the weak- 


est sections as their bied-white 
clientele, cannot be regarded as 
‘trade’ because of the painful pages 


of economic history to which this 


-country is witness. 


36. The life of the law is not neat 
noesis but actua] experience, The per- 
spective of Poverty Jurisprudence is 


radically different from the canons 
and values of traditional Anglo- 
Indian jurisprudence, The subject- 


matter -of the impugned legislation is 
indebtedness, the beneficiaries are 
petty farmers, manual workers and 
allied categories steeped in debt and 
bonded to the money-lending tribe. 
So, in passing on its eonstitutionality, 
the principles, of Development Juris- 
prudence must come into play. 

37. We agree with Shri Nariman 
that the intimate unity of national 
life sought to be sustained by Part 
XIII cannot be invidiously breached 
against. the money-lenders provided 
they qualify to be traders. If a iaw 
cuts into the flesh of the commercial 
unity and integrity of the country, 
unreasonably or against public inte- 
rest, Part XIII electrocutes it. 


3 

38. A meaningful, yet minimal 
analysis of the Debt Act, read in the 
light of the times and circumstances 
which compelled its enactment, will 
bring out the human setting of the 
statute. The bulk of the beneficiaries 
are rural indigents and the rest ur- 
ban workers. These are weaker sec- 
tions for whom constitutional cor- 
cern is shown because institutional 
credit instrumentalities have ignor- 
ed them, Money-lending may be 
ancillary to commercial activity and 
benignant in its effects, but money- 
lending. may also be ghastly when it 
facilitates no flow of trade, no move- 
ment of commerce, no promotion of: 
intercourse, no servicing of business, 
but merely, stagnates rural economy.’ 
strangulates the borrowing commu- 
nity and turns malignant in its re- 
percussions. The former may surely 
be trade, but the latter—the law may 
well say—is not trade, In this view 
we are. more inclined to the view 
that this narrow, deleterious pattern 
of money-lending cannot be classed 
as ‘trade’. No other question then! 
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arises, since the petitioners and ap- 
pellants cannot summon Art. 301 to 
their service. 

39. Assuming that all money-lend-~ 
ing is ‘trade’, can it be contended 
that this relief measure is invulner- 
able to attack on the ground that 
the texture of the restrictions is rea- 
sonable and regulatory? 

40. Article 304 (b) relaxes in fa- 
vour of the State the prohibition in 
Article 301 provided the law imposes 
only such restrictions as are reason- 
able and in public interest, Shri 
Nariman’s submission is that the 
Debt Act is too draconic to be fair, 
processually and substantively, and 
so it cannot be rescued by Article 
304 (b). With persuasive pressure he 
invited us to look at the horror of 
procrustean infliction of equal hosti- 
lity by the legislature in dealing with 
the asuric shylock and the dharmic 
lender, The law which brands the 
good and the bad alike and indiscri- 
minately discharges all debts, just 
and unjust, lacks sense, conscience 
and reasonableness. Secondly, ‘How 
is it fair’, asks Shri Nariman, ‘that, 
if the object of the legislation is to 
save the victims of rural indebted- 
ness and working class burdens that 
credit institutions should be exempt- 
ed while non-institutionalised len- 
ders should be picked out for hostile 
treatment?” 

41. There is no merit in the plea. 
Liabilities due to Government or lo- 
cal authorities are not tainted with 
exploitation of the debtor, Likewise, 
debts due to banking companies do 
not ordinarily suffer from overreach- 
ing, unscrupulousness or harsh treat- 
ment, Moreover financial institu- 
tions have, until recently, treated the 
village and urban worker and petty 
farmer as untouchables and so do not 
figure in the picture. To exempt 
the categories above referred to is 


reasonable. Many debt relief laws 
adopt this classification and those 
familiar with the lowest layers of 


economic life will agree that this is 
as it should be. Money-lenders of 
the type we are concerned with in 
the Debt Act are, by and large, 
heartless in their lending tactics, and 
the borrowers are anaemic — mostly 
members of the Scheduled Castes and 
Scheduled Tribes, nomadic groups, 
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artisans, workers and the like. Sec- 
tion 13 of the Debt Act is illuminat- 
ing, regarding the handicapped hu- 
mans the statute is concerned with. 
We quote that provision: 


“13, Agreement for labour in lieu 
of debt to become void.— 


Any custom or tradition or any 
agreement (whether made before or 
after the appointed day), whereunder 
or by virtue of which a debtor or 
any member of his family is requir- 
ed to work as labourer or otherwise 
for the creditor shall be void and of 
no effect and shall never be enforce- 
able in any civil Court.” 


42. Maybe, some stray money- 
lenders may be good souls and to 
stigmatize the lovely and unlovelv is 
simplistic betise. But the legislature 
cannot easily make meticulous excep- 
tions and has to proceed on broad 
categorisations not singular individua- 
lisations, So viewed, pragmatics 
overrule punctilios and unconscionable 
money-lenders fall into'a defined 
group, Nor have the creditors plac- 
ed material before the Court to 
contradiet the presumption which 
must be made in favour of the legis- 
lative judgment. After all, the law- 
makers, representative of the people 
are expected to know the socio-econo- 
mic conditions and customers, Since 
nice distinctions to suit very kindly 
creditor is beyond the law-making 
process, we have to uphold the group- 
ing as reasonable and the restrictions 
as justified in the circumstances of 
the case. In this branch there are 
no finalities. The observations ‘of the 
Privy Council in the Australian Bank 
Nationalisation case Commonwealth 


of Australia v. Bank of New South 
Wales: 1950 AC 235, 311 are appo- 
site: 

“Yet about this, as about every 


other proposition in this field, a re- 
servation must be made, For their 
Lordships do not intend to lay it 
down that in no circumstances could 
the exclusion of competition so as to 
create a monopoly either in a State 
or commonwealth agency or in some 
other body be justified, Every case 
must be judged on its own facts and 
in its own setting of time and cir- 
cumstance, and it may be that in re- 
gard to some economic activities and 
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at some state of social development 
it might be maintained that prohibi- 
tion with a view to State monopoly 
was the only practical and reasonable 
manner or regulation, and that inter- 
State trade, commerce and intercourse 
thus prohibited and thus monopoliz- 
ed remained absolutely free”, 


43. We do not downright denounce 
all money-lenders but the law-makers 
have based on socio-economic facts 
picked out a special class of money- 
lenders whom they describe as un- 
scrupulous. 


44, Every cause claims its martyr 
and if the law, necessitated by prac- 
tical considerations, makes generali- 
sations which hurt a few, it cannot 
be helped by the Court. Otherwise, 
the enforcement of the Debt Relief 
Act will turn into an enquiry into 
scrupulous and unscrupulous credi- 
tors, frustrating, through endless 
litigation, the instant relief to the 
indebted which is the promise of the 
legislature. 

45. In this perspective, we see no 
constitutional flaw in the Act on the 
score that the sheep have not been 
divided from the goats, Realism in 
the legislature is a component of 
reasonableness, It was urged by 
Shri Chitale that the definitional de- 
ficiency in ignoring the movable 
wealth of debtors makes the scheme 
arbitrary and unreasonable, A roman- 
tic view of the debtors being consi- 
derable owners of costly art pieces 
and sophisticated gadgets and yet eli- 
gible for relief is good rhetoric but 
unrealistic. A pathetic picture of the 
money-lender being deprived of his 
loan assets while being forced to re- 
pay his lender was drawn but that 
cannot affect the reasonableness of 
the relief to the grass-roots bor- 
rower. Nor is it valid to attack the 
Act on the score that the whole debt 
i.e. the very capital of the business, 
has been dissolved. More often than 
not, the money-lender would have, 
over the long-lived debts and repeat- 
ed renewals, realized more than the 
principal if economic studies tell the 
tale truly. The injustice of today is 
often the hangover of the injustice of 
yesterday, as spelt out by history. 
The business of money-lending has 
not been prohibited, The Act is a 
temporary. measure limited to grimy 
` 4977 S. C116 IX G2 
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levels of. society, Existing debts of 
some classes of indigents alone have 
been liquidated. If impossible bur- 
are 
not lifted, social orderliness will be 
threatened and as a regulatory mea- 
sure this limited step has been taken 
by the Legislature. Regulation, if the 
situation is necessitous, may reach the 
limit of prohibition, Disorder may 
break out if the law does not step 
in to grant some relief, Trade can- 
not flourish where social orderliness 
is not secure, If the tensions and 
unrests and violence spawned by the 
desperation of debtors are not dis- 
solved by State action, no money- 
lending trade can survive. It fol- 
lows that for the very survival of 
Trade the regulatory measure of re- 
lief of indebtedness is required, What 
form this relief should take is ordi- 
narily for the legislature to decide. 
It is not ordinarily for the Court to 
play the role of Economic Adviser to 
the Administration. Here ameliora- 
tory measures have been laid down 
by the Legislature so that the socio- 
economic scene may become more 
contented, just and orderly. Obvious- 
ly, this is regulatory in the interest 
of Trade itself, This policy decision 
of the House cannot be struck down 
as perverse by the Court. The res- 
trictions under the Debt Act are rea- 
sonable, Equally clearly, if the 
steps of liquidation of current debts 
and moratorium are regulatory, Arti- 
cle 301 does not hit them, 

46. Even so, argues Shri Nariman, 
procedural presumptions grossly un- 
reasonable, vitiate the measure. Of 
course, reasonableness has a proces- 
sual facet and if the law is lawless 


in its modalities, it becomes unlaw 
constitutionally, We may illustra- 
tively advert to some of the criti- 


cisms but, at the threshold, we con- 
fess we are not impressed with the 
submissions. 


47. Shri Nariman itemised the 
mischievous provisions in the Debt 
Act from the processual angle. 


Others too reiterated with consterna- 
tion that- the provision whereby every 
debt of every debtor of the specified 
category stood wholly discharged was 
improvident, especially because it 
did not even require the debtor to 
move the authorities in that behalf. 
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On the other hand, the burden was 
on the creditor to raise the question 
by: instituting a proceeding as to the 
disqualification of his debtor for 
the benefit of the Debt Act. On 
top of this obligation to insti- 
tute proceedings was the preca- 
rious prospect of the order being 
against the creditor because the 
‘authorised officer’ had to hold in 
favour of the debtor if he merely 
produced a certificate under Section 
7 (5) from one of those officials enu- 
merated therein — all minor minions 
of government at the local level. 
Once the certificate was produced .by 
the debtor the onus was shifted to 
the creditor to make out the con- 
trary. ‘How could the money-lender 
prove the debtor’s financial position?’, 
asked Shri Nariman. Moreover, the 
issuance of a certificate by the local 
little official was a unilateral process 
where the creditor was not entitled 
to be heard as to the means or eli- 
gibility of the debtor, There were 
two further unreasonable procedural 
impositions on the creditor, argued 
Shri Nariman, The lender had to 
make his application with all the 
facts within 7 days from the date of 
receipt of the application from the 
debtor intimating that the debt stood 
released. The 7-day period was too 
short even to make enquiries about 
the assets of the debtor. And worse, 
the application by the creditor shall 
be entertained by the authorised offi- 
cer only on the creditor depositing 
the pledged property or its value. 
Thus the dice was so heavily loaded 
against the money-lender that even 
persons who were not petty debtors 
intended to be beneficiaries might, 
with illegitimate success, claim the 
bonus of the Debt Act. 


48. Viewed in the abstract, these 
grievances may look genuine but 
when we get down to the reality, no- 
thing so revolting exists in these 
provisions, It is true that the credi- 
tor has to move, and not the debtor, 
before the authorised officer, As be 
tween the two, the money-lender is 
sure to be far shrewder and other- 
wise more capable of initiating pro- 
ceedings. To cast that obligation on 
the debtor — remember, in the bulk 
of cases he is the village artisan, 
landless labourer or industrial worker 
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— is to deny relief in effect while 
bestowing it in the book. Likewise, 
there is nothing horrendous in the 
debtor seeking a certificate of quali- 
fication from the small officer of 
the area, After all, the officials enu- 
merated in Section 7 (5) are govern- 
ment servants, local officials, who 
possess familiarity with the where- 
withal and the whereabouts of per- 
sons within their area and are there- 
fore accessible and competent, There 
is no reason whatever for allowing 
the creditor to be heard at the cer- 
tificate stage except to prolong and 
puzzle the proceedings and by dila- 
tory tactics, and to deny the relief 
to the debtor. The creditor does not 
suffer because the certificate that the 
applicant is a debtor raises only a 
rebuttable presumption and it is idle 
to argue that the creditor has no 
means of disproving the income or 
assets of his debtor, Ordinarily, the 
mahajan, the sowcar or money-len- 
der and the petty borrower live in 
and around the same neighbourhood, 
the former knows the circumstances 
of the latter and often these are 
not isolated transactions between 
strangers, So much so the debtor’s 
financial horoscope or impecunious 
kismet is normally within the ken of 
the creditor. Moreover, a perusal of 
the pro-forma of the certificate to be 
issued needs mention of several par- 
ticulars which have to be filled up by 
the certifying officer who has there- 
fore to make the necessary enquiries 
from and about the debtor. Assur- 
ance about the credibility of the cer- 
tifying officer’s entries is lent by the 
personal responsibility cast on him 
for the correctness of the particulars 
mentioned in the certificate, This is 
a protection for the creditor that 
routine and reckless entries will not 
be made and that the certifying of- 
ficer will take care, prima facie, to 
be satisfied by proper enquiry before 
issuing the certificate. Such a safe- 
guard warrants the raising of a re- 
buttable presumption of correctness 
and reduces the possibility of injus- 
tice to the creditor for not being al- 
lowed an opportunity for being heard 
at this stage. In this view also we 


see nothing unreasonable in the pre- 
sumptive evidence of the certificata 
without the héaring of the :creditor. 
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49. Fairplay is also afforded in 
the proceeding not only because the 
ereditor can rebut the certificate but 
also because under S. 8 (6) the 
authorized officer has the power and 
|duty to determine all questions in 
idispute. Section 7 (7) expressly pro- 
vides for an opportunity to the cre- 


ditor and the debtor to be heard. 
After all, the authorised officer is 
one who exercises quasi-judicial 
powers even otherwise on the Re- 
venue side, While the enquiry is 
summary, the procedure under the 
Maharashtra Land Revenue Code 


will be adopted which is a fair safe- 
guard. Summary trial does not dis- 
pense with evidence or sound judg- 
ment but merely relieves the adjudi- 
cator from maintaining elaborate re- 
cords, The enquiring officer, may, in 
appropriate cases, examine the Deb- 
tor or others who can throw light. 
To equate ‘summary’ with ‘arbitrary’ 
is contrary to common experience. 
The obligation for the production of 
the pledged article by the creditor 
as a preliminary to the institution of 
ithe proceedings is also a just mea- 
sure so that when a decision is reach- 
ed the article may be returned to 
the debtor in the event of the ver- 
dict going in his favour. 





50. The negation of a right of ap- 
peal against an order under Section 
7 (6) of the Debt Act is another 
circumstance, Shri Nariman has 
pressed before us. He cited other 
debt relief measures where a single 
appeal had been provided for. Does 
the absence of a right of appeal ren- 
der the procedure unreasonable? It 
depends, Where the subject-matter 
is substantial and fraught with seri- 
ous consequences and complicated 
questions are litigatively terminated 
summarily, without a second look at 
the findings by an appellate body, it 
may well be that unfairness is ins- 
cribed on the face of the law, but 
where little men, with petty debts,- 
legally illiterate and otherwise handi- 
capped, are pitted against money- 
lenders with stamina, astuteness, 
awarneness of legal rights and other 
susperiority, if the purpose of in- 
stant relief is to be accomplished, 
the provision of an appeal may, in 
many cases, prove a built-in booby 
trap that frustrates and ruins the 
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hand-to-mouth debtor, No surer 
method of baulking the object can be 
devised than enticing the debtor into 
an appellate bout! Daughter gone 
and ducats too, will be the sequel! 
Of course, where the enquiry is a 
travesty of justice or violation of 
provisions, where the finding is a 
perversity of adjudication or fraud 
on power, the High Court is not 
powerless to grant remedy, even after 
the recent package of Constitutional 
amendments. 


51. It is true that in several cases 
this Court has held that a right of 
appeal is a gesture of statutory fair- 
ness in the disposal of cases, Our 
attention was drawn to the rulings 
reported as Jyoti Pershad, (1962) 2 
SCR 125: (AIR 1961 SC 1602); Mohd. 
Faruk, (1970) 1 SCR 156: (AIR 1970 
SC 93) and Ganesh Beedi Works, 
(1974) 3 SCR 221:(AIR 1974 SC 
1832) and other cases bearing on the 
necessity of a right of appeal, as an 
incident of fair hearing. We cannot 
dogmatise, generalize or pontificate on 
questions of law whose application 
depends sensitively on the nature of 
the subject-matter, the total circum- 
stances, the urgency of the relief and 
what not. We have adduced suffici- 
ent reasons to hold that the Debt 
Act is not bad for processual perni- 
ciousness or jurisprudence of reme- 
dies. 

52. The next constitutional missile 
aimed at the Debt Act was the in- 
competency of the State Legislature 
to enact this law, for reasons more 
than one. The main ground was 
covered by Shri Nariman, but yet 
others made their contributions 
sometimes overlapping, sometimes 
overflowing. Shri B. Sen also chal- 
lenged the legislative competency, 
but on a different basis. 


53. Several citations, homespun 
and foreign, finely woven theories 
and subtle punditry, gave a grave 
mien to the argument on this branch. 
But the point in issue, in our view, 
admits of straight solution, by-pass- 
ing the heavy learning and jurispru- 
dential finery. When Courts are 
ecocooned by case-law or caught in 
the skein of scholarly doctrines, 
simple questions become complex. 
However, problems of constitutional 
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law can be well left alone where they 
de not directly demand a solution in 
the case on hand, Enough unto the 
day is the evil thereof: 

54. What then is the incompetence 
of the State Legislature? Shri B. 
Sen urged that the wiping out of pri- 
vate debts which formed the capital 
assets of the money-lenders — one 
of the main things done by the Debt 
Act — was not in any of the legisla- 
tive Lists and even if Parliament had 
residuary power under Entry 97 of List 
I, the State had none. Entry 30 in 
List II is money-lending and money- 
lenders, relief of agricultural indebt- 
edness’, If commonsense and common 
English are components of constitu- 
tional construction, relief against 
loans by sealing down, discharging, 
reducing interest and principal, and 
staying the realisation of debts will, 
among other things, fall squarely 
within the topic, And that, in a 
country of hereditary indebtedness on 
a colossal scale. It is commonplace 
to state that legislative heads must 
receive large and liberal meanings 
and the sweep of the sense of the ru- 
brics must embrace the widest range. 
Even incidental and cognate matters 
come within their purview, The whole 
gamut of money-lending and debt- 
liquidation is thus within the State’s 
legislative competence. The refer- 
ence to the Rajahmundry Electricity 
case 1954 SCR 779:(AIR 1954 SC 
251) is of no relevance. Nor is the 
absence of the expression ‘relief? in 
Entry 30, List IJ, of any moment 
when relief from money-lenders is 
eloquently implicit in the topic. 
Sometimes, arguments have only stat- 
ed to be rejected. 

55. The next ground of attack, in 
its multi-form presentation, is that 
the ‘gold loan’ part of the Debt Act 
is void because Parliament has occu- 
` pied the field. It has also been urged 
that there is inconsistency between 
the Debt Act and the Gold Control 
Act, and pro tanto the former fails 
to have effect. 

56. Let us look at the basics of 


the legal situation before us, before 
examining the wealth of learning 


counsel has accumulated. Article 246 
vests exclusive power in Parliament 
over matters enumerated in List I 
(Seventh Schedule) and the State 
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Legislature enjoys like power over 
topics in List II, subject to Clauses 
(1) and (2) of the Article. Plainly, © 
therefore, the State can legislate 
upon any Entry in the State List, We 
may visualize situations where Par- 
liamentary occupation may exclude 
the State Legislature. Where, for 
instance, - Parliament, while enact- 
ing on a matter in the Union List, 
makes as it is entitled to make, neces- 
sary incidental provisions to effec- 
tuate the principal legislation, such 
ancillary expansions may trench upon 
the State field in List IT, In such a 
case, if the State makes a law on an 
Entry in its exclusive List, and such 
law covers and runs counter to what 
has already been occupied by Parlia- 
ment, through incidental provisions, 
it may be argued that the State law 
stands pushed out on account of the 
superior potency of Parliament’s 
power in our constitutional scheme. 
Again, there are certain tell-tale 
heads of. legislation in the Lists 
where one may plausibly invoke the 
doctrine of occupied field, Examples 
may, perhaps, be furnished by En- 
tries 52 and 54 of List I, Entries 23 
and 24 of List II and Entry 33 of 
List TT. Without fear of contradic- 
tion, we may assert that Art. 246 (3) 
read with Entry 30 in List II, em- 
powers the State to make the im- 
pugned law. Why then is it incom- 
petent? Because, says Mr, Nariman, 
the field of gold industry is already 
occupied by Parliament and the State 


Legislature therefore stands exclud- 
ed. Entry 52 in List I reads: 
“Industries, the control of which 


by the Union is declared by Parlia- 
ment by law to be expedient in the 
publie interest”. 

Parliament, in the Industries (Deve- 
lopment and Regulation) Act, 1951 
(Act 65 of 1951) has made the neces- 
sary declaration contemplated in En- 
try 52 and has occupied the field of 
‘gold industry’, as is evident from 
reading Section 2 and item 1. B (2) of 
the First Schedule therein, This ex- 
pression of Parliamentary intent to 
legislate upon the gold industry is 
enough to expel from that field the 
State Legislature. This is Shri Nari- 
man’s contention. But what is the 
sequitur? Assuming the appropria- 
tion by Parliament of the power to 
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legislate on gold, what follows? It 
can make laws directly on that in- 
dustry and ancillarily on every allied 
area where effective exercise of the 
parliamentary power necessitates it. 
So much so “business in gold’, licens- 
ing of gold merchants, regulation of 
making or pledging of gold orna- 
ments, keeping of jewellery, disclo- 
sure of gold possessions and the like 
are incidental to the parliamentary 
power and purpose and the Gold 
Control Act, 1968 and the Rules made 


thereunder are valid (vide, for ex- 
ample, Banthia’s case (1970) 1 SCR 
479: (AIR 1970 SC 1453). Several 


sections of the Act, some rules and a 
few rulings were read before us to 
drive home the point that gold loans 
are already within the ken of the 
Jaw made under Entry 52, List I. If 
so, what? Does it spell death sen- 
tence on the Debt Act? Or maim it? 
Or leave it intact? 

57. Here we turn to Entry 24 of 
List II which runs: “Industries sub- 
ject to the provisions of Entries 7 
and 52 of List I”. This means that 
the State Legislature loses its power 
to make laws regarding ‘gold indus- 


try’ since Entry 24, List II is ex- 
pressly subject to the provisions of 
Entry 52 of List I. This does not 


mean that other entries in the State 
List become impotent even regarding 
‘gold’. The State Legislature can 
make laws regarding money-lending 
even where gold is involved under 
Entry 30, List II, even as it can re- 
gulate ‘gambling in gold’ under En- 
try 34, impose sales tax on gold sales 
under Entry 54, regulate by munici- 
pal laws under Entry 5 and by trade 
restrictions under Entry 26, the type 
of buildings for gold shops and the 
kind of receipts for purchase or sale 
of precious metal. To multiply in- 
stances is easy, but the core of the 
matter is that where under its power 
Parliament has made a law which 
overrides an entry in the State List, 
that area is abstracted from the State 
List, Nothing more. 


58. In the Kannan Devan Hills 
case (1973) 1 SCR 356: (AIR 1972 SC 
2301) this Court put the point terse- 
ly while dealing with Entry 52 of 
the Union List: 

“Once it is declared by Parliament 
by law to be expedient in the publie 
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interest to control the industry, Par- 
liament can legislate on that particu- 
lar industry and the States would 
lose their power to legislate on that 
industry, But this would not prevent 
the States from legislating on sub- 
jects other than that particular in- 
dustry”. 








(underscoring, ours) 
59. This is authority for the pro- 
position that while Entry 23 of List 
H, in the light of the fact that under 
Entry 52 of List I Parliament has 
made the Gold Control Act, has be- 
come inoperative to legislate on in- 
dustry, there is no inhibition what- 
ever on State legislation on subjects 
other than that particular industry. 
Money-lending is one such subject and 
the power to legislate thereon re- 
mains intact. 


60. We are free to agree that the 
word ‘industry’ as a legislative topic 
has to be interpreted in the widest 
amplitude. We also find, as a fact, 
that dealings in gold, including 
pledging, have been covered in part 
by the Gold Control Act, 1968; even 
so nothing prevents the State from 
making the impugned Act. In Paresh 
Chandra Chatterjee, (1962) 3 SCR 88: 
(AIR 1962 SC 167) Subba Rao J. (as 
he then was) dealt with an apparent 
conflict between the Central Act 
(The Tea Act) and a State legislation 
(The Assam Land Requisition and 
Acquisition Act, 1948), After exa- 
mining the scheme of the two laws, 
the learned Judge concluded: 


“As comparative study of both the 
Acts makes it clear that the two 
Acts deal with different matters and 
were passed for different purposes”. 
Unreal and imaginary conflicts be- 
tween the Central and the State Acts 
cannot be the foundation for invali- 
dation of the latter. 


In Kannan Devan, (AIR 1972 SC 
2301) it was further pointed out: 


“Tf the Act (the Tea Act) is within 
the competence of Parliament and 
the impugned Act is within the com- 
petence of the State, the petitioners 
must show that the impugned Act is 
repugnant to the Tea Act but we 
can see no conflict between the pro- 
visions of the impugned Act and the 
Tea Act”. 
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Banthia, (1970) 1 SCR 479: (AIR 1970 
SC 1453) was referred to inthe course 
of the arguments and various pas- 
sages were stressed by different coun- 
sell The essential question there 
was as to whether manufacture of 
gold ornaments by goldsmiths fell 
within the connotation of the word 
‘industry’. It did. It was further point- 
ed out by Ramaswami J. in that case 
some of the entries overlap and seem 
to be in direct conflict but the duty 
of the Court is to reconcile and har- 
monize while giving the widest am- 
plitude to the language of the En- 
tries. “We see nothing in that deci- 
sion which contradicts the position 
that while the Gold Control Act fell 
within Entry 52 of List I. the State 
List was not totally suspended for 
that reason for purposes of legislat- 
ing on subjects which fell within 
that List. but incidentally referred 
also to gold transactions. Nobody dis- 
putes the paramountey of parliamen- 
tarv power. We have to reconcile 
the paramountey principle with the 
‘trenching’ doctrine. 


61. In the Canadian Constitution, 
the question of conflict and coinci- 
dence in the domain in which provin- 
cial and Dominion legislation overlap 
has been considered. If both may 
overlap and co-exist without conflict, 
neither legislation is ultra vires. But 
if there is confrontation and conflict 
the question of paramountcy and oc- 
cupied field may crop up. It has been 
held that the rule as to predomin- 
ance of Dominion legislation can only 
be invoked in case of absolutely eon- 
flicting legislation in pari materia 
when it will be an impossibility to 
give effect to both the Dominion and 
provincial enactments. There must 
be a real conflict between the two 
Acts i.e., the two enactments must 
come into collision, The doctrine of 
Dominion paramountey does not ope- 
rate merely because the Dominion 
has legislated on the same subject- 
matter. The doctrine of “occupied 
field’ applies only where there is a 
clash between Dominion Legislation 
and Provincial Legislation within an 
area common to both. Where both 
ean co-exist peacefully, both reap 
their respective harvests (Please see: 
Canadian Constitutional Law by Las- 


kin — pp. 52-54, 1951 Edn). 
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62. We may sum up the legal 
position to the extent necessary for 
our case, Where Parliament has made 
a law under Entry 52 of List I and 
in the course of it framed incidental 
provisions affecting gold loans and 
money-lending business involving 
gold ornaments, the State, making a 
law on a different topic but covering 
in part the same area of ‘gold loans’, 
must not go into irreconcilable con- 


flicts: Of course, if Art. 254 (2) can 
be invoked — we will presently exa- 
mine it — then the State law mav 


still prevail since the assent of the 
President has been obtained for the 
Debt Act. Thirdly, the doctrine of 
‘occupied field’ does not totally de- 
prive the State Legislature from mak- 


ing any law- incidentally referrable 
to gold. In the event of a plein 
conflict. the State law must step 


down unless, as pointed out earlier 


in the previous passage, Art. 254 (2) 


comes to the rescue. 


63. Many more 
brought to our notice bearing on 
paramountcy, ‘occupied field’, re- 
pugnancy and inconsistency, They 
were elaborated by counsel suffici- 
ently to convince us that lawyers 
law is divorced from play in seman- 
tics and common understanding of 
Constitutional provisions becomes a 
casualty when doctrinal complexi- 
ties are injected. Maybe every pro- 
fession has a vested interest in the 
learned art of incomprehensibility for 
the laity. Law, in the administration 
of which the Bench and the Bar re 
partners, probably lives up to this 
reputation. 

64. All these questions become aca- 
demic for two reasons. Firstly, there 
is no conflict between the Gold Con- 
trol Act and the Debt Act. Secondly, 
the subjects of both the legislations 
ean be traced to the Coneurrent List 
and Art, 254 (2) validates within the 
State the operation of the Debt Act.’ 

65. We are of the view, as earlier’ 
discussed and without citing further. 
cases on the point, that the State’s 
legislative power, save under the En- 
try 24 of List II, is not denuded.! 
Nor is there any conflict between the 
two Acts. A detailed study, section by 
section, of both the legislations has 
convinced us that they can stand to- 
gether and that the two authorities 


decisions were 
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and modalities do not contradict each 
other and that, by elementary comity, 
a modus vivendi between the Gold 
Act and the Debt Act can be work- 
ed out. The provisions in the Gold 
Act for declarations and other for- 
malities may not collide with the ob- 
ligations and applications under the 
Debt Act. We have no doubt that 
the authorities charged with enforce- 
ment under the two statutes will 
understand the sense and spirit of the 
provisions and see that the object of 
the Debt Act is not frustrated or its 
processes paralysed. Indeed, the 
learned Attorney General showed how 
by reading together the two Acts and 
remembering their respective pur- 
poses a viable resolution of possible 
imbroglios is simple, although offi-: 
cialdom is not unfamiliar with the 
art of embroilment where artless cus- 
tomers are involved or ulterior ends 
are to be served. The State, through 
an effective programme of legal aid 
and advice and other prompt instruc- 
tions to the agencies involved, should 
avoid harassments, hold-ups and red- 
tapes which are the bane of proces- 
sual justice, The jurisprudence of 
remedies is still a Cinderella of our 
system. The Advocate General of 
Maharashtra‘ assured the Court that 
in the fair enforcement of the law 
and the follow-up of creating alter- 
native credit agencies his client will 
take quick and impartial care. 


66. The learned Attorney General, 
it may be mentioned before winding 
up this part of the discussion, did 
draw our attention to Art. 254 (2) 
which is self-explanatory, The State 
law will prevail in the State, even if 
there be repugnancy with a Central 
or existing law, given Presidential as- 
sent — provided both. the sis] 
tions fall under the Concurrent List. 
Do they? He says, yes; and points, 
inter alia, to Entry 6 (transfer of 
property) and Entry 7 (contracts), Of 
course, the law of contracts deals 
with pledges;.so does the Gold Con- 
trol Act. The latter does not prohi- 
bit pawns where gold is involved but 
polices it to prevent evils by pre- 
scribing special modalities. The Debt 
Act relates to contracts and has ful- 
filled the requirement in Art. 254 


(2). ' 


legisla- - 
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67. We have nearly :come to the 
end of the judicatory journey and 
have reached the constitutional con- 
clusion: that the guarantee that Trade 
and Commerce and intercourse shall 
be free does not necessitate that the 
little lendee shall remain unfree. 
Article 301 does permit, in our view, 
legislative action to break agrarian 
indebtedness and urban usurious bon- 
dage lest social disorder disruptive of 
trade, break out, 


68. The impugned Act is a partial 
implementation of the economic the- 
sis of Adam Smith when he wrote, 
two hundred obsolescent years ago: 


“No society can surely be flourish- 
ing and happy, of which by far the 


greater part of the numbers are 
poor and miserable.” 
We are in a Republie with social 


justice ‘as its indelible signature. And 
the measure under challenge promo- 
tes social justice, social order and 
better conditions for the business of 
healthy money-lending. 


69. The appalling indebtedness 
which cripples our people is an un- 
happy heritage of our economic sys- 
tem. The bonded yesterday, the yoke 
of today, and the hope of tomorrow 
obligate the State to spell out the fu- 
ture tense of the rural human order 
and to focus on the legislative strate- 
gies of alleviation before the back- 
lash of social confusion begins and 
to administer through working mecha- 
nisms, and direct, through social 
cybernetics, our disenchanted society 
into fresh formulations of a free fu- 
ture, Without such governmental 
measures of rural regeneration even 
the good money-lenders may have to 
fold up and the better businessmen 
wind up. The larger interests of 
Trade, Commerce and Intercourse 
whose freedom is a constitutional 
norm demand that social order shall be 
preserved through legislative metho- 
delogy, now radical, now reformatory 
but always motivated and moderated 
by the felt necessities of the times. 
To come to humane terms with harsh 
realties by subjecting itself to the 
reasonable, though unpalatable, re- 
gulations of the Debt Act and Tke 
measures or to face the adaptational 
breakdown where law may fail to 
keep order against those who have 
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nothing to lose except their chains — 
this is the sort of sociological Hob- 
son’s choice before the ‘money-len- 
ders’ of Maharashtra, The option is 
obviously the former and that is the 
constitutional vindication of the im- 
pugned legislation. All these laws, 
in themselves marginal, are part of 
the programschrift for a New Deal 
which is the cornerstone of the Con- 
stitution. 


70. We have been addressed many 
minor criticisms which have chopped 
little logic and made out small dis- 
criminations but serious constitutional 
decisions go on major considerations, 
not gossamer-web  flimsiness. We 
have listened to these meticulous 
submissions but are not persuded that 
we should even mention them in our 
longish judgment, 


71. A concluding caveat. The poig- 
nant purpose of ending exploitative 
rural-urban lending to the weaker 
members of society is the validating 
virtue of this legislation, viewed from 
the constitutional angle, But, as Shri 
Nariman at some stage mentioned — 
and the learned Attorney General 
also concurred —- mere farewell to 
existing debts is prone to prove a 
teasing illusion or promise of unrea- 
lity unless the Administration fills 
the credit gap by an easy, accessible 
and need-based network of humane 
credit agencies, coupled with employ- 
ment opportunities for the small 
man. The experience of the past has 
not inspired adequate confidence. 
Authoritative official pronouncement, 
however, owns that 


“Arrangements so far made to give 
credit and inputs (for rural credit) 
have had only limited impact. The 
problem is a vast one and seems to 
be growing in size. Rural banks, 
credit societies, farmers’ service socie- 
ties — all these have to be streng- 
thened and their activities expanded. 
To give purposeful direction to this 
task and to ensure that the interests 


of agriculturists and farmers, espe- 
cially the small farmer, are looked 
after, there is need for an Apex 
Agricultural Development Bank in 
India”, _ 

72. The legislation we uphold is 


an added responsibility on the State. 
It shall be vigorously enforced with 


Commr., H.R. &C, E., Mysore v. Ratnavarma 


A.LR. 


sympathy for the victim class, lesb 
the progressive measure prove a pa- 
per tiger, The cadres charged with 
enforcement must have right orienta- 
tion, correct grasp and social acti- 
vism, if this law is not to leave a 
yawning implementation gap. Heroics 
in court and hortation in the House 
must be followed by effective en- 
forcement in the field. We state this 
not because the State is not in great 
earnest — it is — but because many 
a welfare legislation in the country 
reportedly remains a cloistered vir- 
tue or slumbrous in effect, The finest 
hour of the rule of law is when law 
disciplines life and matches promise 
with performance. On this note of 
hopeful valediction we wind up. 

73. We dismiss the appeals and 
the writ petitions, leaving the parties 
to bear their costs, although we had, 
at least on one occasion, sufficient 
provocation to make a different direc- 
tion, 

Appeal dismissed. 


AIR 1977 SUPREME COURT 1848 
(From: (1969) 2 Mys LJ 23) 

A. N. RAY, C, J, M. H. BEG 
AND P. N. SHINGHAL, JJ.* 
The Commissioner for Hindu Reli- 
gious and Charitable Endowmerts, 
Mysore, Appellant v. Ratnavarma 
Heggade, (deceased) by his L. Rs., Res- 

pondents. 


Civil Appeal No, 111 of 1971, D/- 
20-10-1976. 
(A) Madras Hindu Religious En- 


dowments Act (2 of 1927), Ss. 2 & 3 
(b) — Act is applicable only to Hindu 
Religious endowments and does not 
cover Jain religious endowments in 
absence of any notification under 
S. 3 (b) extending provisions of Act 
to such endowments, (Para 10) 

(B) Madras Hindu Religious En- 
dowments Act (2 of 1927), Ss, 2, 9 (11) 
& (12) and 84 (1) (a) — As amended 
by Act 9 of 1956 — Dispute under 
S. 84 (4) (a) regarding Manjunatha 
temple at Dharmasthal, Puttur Ta- 


“(Note:-— The judgments are printed 
in the order in which they are given 
in the certified copy.—Ed.) 
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luck, South Kanara District of Tamil 
Nadu —-Temple in dispute held not a 
‘Hindu religious endowment’ within 
S. 2 or an endowment within Sec. 9 
(11) or a ‘temple’ within Sec, 9 (12) 
to which Act applies. . 


Per Shinghal, J. and Ray, C, J.:— 
Held that on the findings of facts 
arrived at by the High Court on the 
evidence before it, the High Court 
was justified in taking the view that 
Manjunatha temple is part and par- 
cel of the composite institution known 
as Dharmasthal and is so inseparably 
connected with it that it is its inte- 
gral part, It cannot therefore be held 
that the Manjunatha temple 
“endowment” within the meaning of 
. Section 9 (11) of the Act for it has 
not been proved that any property 
belongs to it, or has been given or 
endowed for its support or for the 
performance of any service or charity 
connected therewith, or that it has 
any such premises of its own as 
could be said to form its own endow- 
ment. Hence even if the Manjuna- 
tha temple is assumed to be a place 
used, as of right, for public religi- 
ous worship by Hindus, it could come 
under the purview of the Act only if 
it could be established that it was a 
‘religious endowment’ within the 
meaning of S. 2, but this has not been 
proved to be so. On the other hand 
it appears that the present institution 
of Dharmasthal was originally a Jain 
religious and charitable institution to 
which property was endowed by the 
ancestors of the present Heggade 
who was himself a Jain, It was that 
endowment which spread and gained 
more and more importance over the 
years because of the offerings made 
largely by Hindu and Jain devotees 
and worshippers. But it has not been 
established that there is any endow- 
ment which could be said to belong 
exclusively to Manjunatha temple. 
Even if any such endowment was 
made by some one in the name of 
Manjunatha temple it was taken to 
be an endowment for the entire ins- 
titution known as Dharmasthal and 
was treated as such. The Manjunatha 
temple cannot therefore be said to be 
a Hindu religious endowment within 
the meaning of Section 2. The pro- 
visions of the Act are not applicable 
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to it, and the Board clearly erred in 
holding otherwise. (Paras 20, 21) 


What Section 9 (12) of the Act re- 
quires by way of definition of a ‘tem- 
ple’ is that for purposes of the 
Act a ‘temple’ should be dedicated 
for public religious worship, as of 
right, and it would not detract from 
its character as such if Jains also 
worship there. But the provisions of 
the Act will not be attracted to the 
Manjunatha temple in the absence 
of any evidence to prove the exis- 
tence. of an endowment for it. Case 
law Ref, to. (Para 22) 


Per Beg, J.: —The High Courts 
view that, if a place of worship is 
open to both Jains and Hindus in 
general, or, has a mixed character, it 
is not a temple within the meaning of 
that term as defined in Sec. 9, sub- 
section (12) of the Act cannot be ac- 
cepted as correct. All that Section 9, 
sub-s, (12) requires is that it should 
be a place of worship either’ dedicat- 
ed for the benefit of or used as of 
right by the Hindu community or a 
section thereof as a place of religious 
worship. The word exclusively is 
not there at all so as to justify any 
exclusion of a place of worship from 
the definition of a temple on the 
ground that the place of worship is 
not confined to worship as a matter 
of right, to either Hindus as mem- 
bers of the general public or to any 
section of Hindus. (Para 42) ` 


In a statute dealing with religious 
endowments, the term ‘Hindus’ even 
though not defined, may be presum- 
ed to stand for people of this coun- 


try with certain religious beliefs 
held or forms of religious worship 
practised by people of this country 


originally, But, this would also em- 
brace a very wide sector of the pub- 
lic. And, in any event, there is nothing 
whatsoever in the definition of “tem- 
ple’ by the Act to justify the 
inference that Jains or any other 
group of persons must be excluded 
from worship before it can be a 
“temple”. (Para 43) 


It follows that a place of worship 
where Jains, as a section of Indian 
citizens, even when distinguished by 
their special doctrines and‘ practises 
from the rest of the Hindus, wor- 
ship together with Hindus of other 
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sects, could not be a temple outside 
the Act. (Para 44) 
In order to decide a dispute under 
S. 84° (1) (a) it is not enough to see 
whether a particular place is a temple 
as defined by the Act but the whole 
issue to be decided is whether the 
‘institution’ is to be considered as 
temple and nothing more, If the 
temple as a place of worship, is an 
integral part of an institution, so 
that it is not separable as an institu- 
tion, in itself, the mere fact that 
there is a ‘temple’, as defined by the 
Act, where Hindu members of the 
public worship as a matter of right, 
will not do, In such a case, the “ins- 
titution” is not the temple, although 
a temple can; by itself, be. an institu- 
tion, (Para 45) 
The Manjunatha temple, on the 
findings of the High Court was not a 
separate institution but had become 
an accretion or growth on the body, 
if one may so put it, of the institu- 
tion known as Dharmasthala, even 
though it could be removed from 
that body by a surgical operation. 
(Para 59) 
(C) Constitution of India, Art. 136 
— Appeal by special leave — Prac- 
tice of Supreme Court is not to dis- 
turb findings of final Court of fact 
where two views are possible 
Conclusion of High Court that temple 
in dispute was not a separate institu- 
tion was not interfered with, 


(Para 59) 
Cases Referred: Chronological Paras 
(1974) 1 Mad LJ 174 22 
(1967) 2 Mad LJ 618 22 
AIR 1957 SC 133:1956 SCR 756 56 
(1960) 2 Mad LJ 591 22 
AIR 1950 PC 56 51, 52 
AIR 1924 PC 44:29 Cal WN 112 58 
(1904) 31 Ind App 75 (PC) 50 
(1888) ILR 12 Bom 247 54 
(1865) 1 Eq 204:147 RR 124 51 


(1860) 8 CB (NS) 587:125 RR i 
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(1843) 11 M & W 827:63 RR 782 51 
(1840) 3 Beav 148 53 
Mr, Sachin Chaudhuri, Sr. Adv., 
(Mr. Narayana Nettar, Adv. with 
him), for Appellant; Mr. A, K. Sen, 
Sr Adv. (M/s, K. N. Bhatt and K. 
R. D. Karanth., Advs, with him), for 
Respondent through L. Rs. 
SHINGHAL, J. (with Ray C., J.):-— 
This appeal by special leave arises 


-a rough sketch of the 


A.I. R. 
out of the judgment of the. Hish 
Court of Mysore dated August 30, 


1968, upholding the order of Districh 
Judge, South Kanara, dated Novem- 
ber 9, 1956. By that order the Dis- 
trict Judge set aside the decision of 
the Board of Commissioners for Hindu 
Religious Endowments, Madras here-. 
inafter referred to as the Board, that 
the institution known as Sri Manju- 
natha temple at Dharmasthal, Puttur 
Taluk, South Kanara district, was a 
‘temple’ as defined in Cl. (12) of S. 9 
of the Madras Hindu Religious En- 
dowments Act, 1926 (Madras Act II 
of 1927), hereinafter referred to as the 
Act. The Commissioner under the 
Madras Hindu Religious and Charit- 
able Endowments Act feels aggrieved 
because the impugned judgment has 
the effect of taking the temple out of 
the control provided by the Act, The 
respondent in this appeal was the 
“supplemental” petitioner before the 
District Judge and was brought on 
record on the death of Manjayya . 
Hegde who was the original petitioner 
in the petition under sub-s, (2) of 
Section 84 of the Act, 


2. The controversy relates to the 
Manjunatha temple, in Dharmasthal, 
which is now the name of a village 
in Belthangady taluk of South Kanara 
district of Tamil Nadu. The original 
name of the village was Mallarmadi. 
The locality in which the temple is 
situated was called Kukya Kudume, 
but it came to be known as Dhar- 
masthal after the visit of Sri Vadi- 
raja Swamiar of Sode Mutt, Udipi, 
in the 16th century, to which refer- 
ence will be made in a while. 


3. It is not in dispute that, evén 
according to the Heggade, Dharmas- 
thal has a number of institutions in- 
et the following main institu- 
ions,—~ ; 


1. Nelleyadi Beedu, 

2. Chandranatha Basthi, 

3. Manjunatha temple, 

4, Anmanvaru temple and 
5. Heggadeship. Š 


These institutions have been shown 
in Exhibit A 59 wbich is said to be 
Dharmasthal. - 
It is also not in dispute before us 
that “Daivas” were first established 
in Nelleyadi: Beedu, by an ancestor of 
Heggade who was a Jain, and were 
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worshipped there, Heggade began to 
give charity to persons of all reli- 
gions, and the institution became well 
known and travellers began to visit 
it in large numbers, It is the com- 
mon case of the parties that Sri 
Vadiraja Swamiar of Sode Mutt, 
-Udipi, who was a Sanyasi, happened 
to pass that way and was invited by 
Heggade to stay there. The Swamiar 
however refused to accept food there 
on the ground that it was “Bhuta 
Kshetra”. Heggade felt very sorry 
as the great Sanyasi was starving in 
his house, It is said that Heggade 
thereupon arranged to install the idol 
. of Sri Manjunatha in the “garba- 
priha.” The Swamiar was appeased 
and performed the first “pooja” in 
that temple, which thereafter came 
tc be known as Dharmasthal. This 
is said to have happened in the six- 
teenth century and is, at any rate, 
said to be the origin of the Manju- 
natha temple in the Dharmasthal 
campus. Eoy 


4. The Board started proceedings 
under Section 84 (1) of the Act to de- 
cide whether Sri Manjunatha temple 
was a temple as defined in Cl. 12 of 
Section 9 of the Act. Heggade urged 
before the Board, inter alia, that all 
the institutions in Dharmasthal form- 
ed a single unit reprėésenting a pri- 
vate institution, that it had been 
founded by his ancestors on their own 
private land, that there was no dedi- 
cation to the Hindus and they could 
not claim any right of worship, that 
Dharmasthal was Jain in character, 
that it was a charitable but not a re- 
ligious institution, that his status was 
not akin to that of a mere trustee 
and that “Heggadeship” was inti- 
mately and inseparably connected 
with the Dharmasthal institution and 
Manjunatha temple, 


5. The Board made an enquiry 
and reached the conclusion that Man- 
junatha temple was a separate entity 
and was the most important institu- 
tion and that it was not the private 
property of the Heggade. It also 
held that it was not a Jain institu- 
tion, but was a Hindu temple, and 
that it was a religious and not mere- 
ly a charitable institution for its 
charity was connected with the tem- 
ple. The Board also. held that 
the public had used the temple free- 


Commr., H, R. & C. E., Mysore v, Ratnavarma [Prs. 3-6] 


‘sore State and other 


S.C. 1851 


ly ever since its foundation. It ac- 
cordingly decided that Manjunatha 
was a temple as defined in the Act 
even though its trusteeship vested 
in Heggades who were Jains, 


6. As has been stated, an applica- 
tion was made by Manjayya Heede 
to the District Judge, under sub-sec- 
tion (2) of Section 84 of the Act for 
setting aside the Board’s decision. It 
was specifically pleaded in that ap- 
plication that the entire institution 
known as Dharmasthal was a “com- 
posite” institution and that his ances- 
tors always claimed that the Manju- 
natha Devaru, its properties and dei- 
ties belonged to them personally and 
that its ‘patta’ stood in their names 
from time immemorial, On that 
basis, it was pleaded further that as 
the properties were outside the scope 
of the enquiry under Sec. 84 of the 
Act, the Act “did not apply and ihe 
Board had no jurisdiction to hold an 
enquiry under Section 84”, A coun- 
ter-affidavit was filed on behalf of 
the Board in which it was pleaded 
that Manjunatha temple of Dharma- 
sthal was “an independent entity be- 
ing a separate temple, owning its own 
property and having separate in- 
come”, It was pleaded further that 
there were properties in the name of 
the deity of the Manjunatha in My- 
places, The 
District Judge did not frame any 
issue but formulated some points for 
determination including the points 
whether Manjunatha Devaru was 
only a part of the institution known 
as Dharmasthal, and not a separate 
institution in itself, and whether the 
provisions of the Act did not apply 
to it? He recorded the evidence 
and held that Manjunatha temple 
was one of the 3 or 4 shrines main- 
tained from the income of the insti- 
tution known as Dharmasthal, Heg- 
gade was a component part of the 
institution, the temple stood on the 
private land of Heggade, the Manju- 
natha shrine was a Hindu institution 
but it was so mixed up and connect- 
ed with other Jain institutions that it 
was practically impossible to sepa- 
rate it, and that Dharmasthal was a 
happy blending of charity and reli- 
gion. The District Judge held fur- 
ther that the Manjunatha shrine was 
the private temple of the Heggade, it 
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had not been dedicated to the Hindu 
public, and it was not used by the 
public as of right. The District Judge 
did not decide whether the shrine of 
Ammanvaru and other deities was a 
Jain institution, He accordingly held 
that though the Manjunatha shrine 
may be a Hindu shrine, it was pri- 
vate property of the Heggade and the 
provisions of the Act were not ap- 
plicable to it. The District Judge 
accordingly set aside the order of 
the Board dated March 9, 1949, 


7. The Commissioner filed an ap- 
peal to the High Court against that 
judgment of the District Judge dated 
November 9, 1956. One of the main 
questions presented for determination 
before the High Court was whether 
“all the institutions” of Dharmasthal 
formed a single composite institu- 
tion. It was not in dispute before 
the High Court that, apart from the 
question of Manjunatha temple’ be- 
ing an adjunct to the composite 
Dharmasthal institution, the temple 
was not an institution at all. Even 
the Heggade did not deny the exis- 
tence of Manjuntha temple as an ins- 


titution and took the specific plea 
in his affidavit dated July 22, 1949 


that the Manjunatha Deity “is a pri- 
vate institution belonging to the Heg- 
gade”, The High Court examined 
the “erucial question” whether Man- 
junatha was a temple within the de- 
finition of the Act and whether it 
was a “Religious Endowment” under 
Section 9 (11), It held that the Man- 
junatha temple was an adjunct to the 
composite institution of Dharmasthal 
and according to the customs and us- 
ages of the institution that temple 
could not be separated from the rest 
of the institution, that Dharmasthal 
was both a religious and charitable 
institution, that Manjunatha deity was 
worshipped both by the Hindus and 
the Jains in accordance with their 
respective faiths and that it was nei- 
ther an exclusively Hindu deity nor 
an exclusively Jain deity. The High 
Court referred to the pleadings and 
the evidence and held that the ins- 
titution was founded by a Jain, its 
administration remained exclusively 
Jain since its inception; and that as 
Jains also worshipped along with Hin- 
dus, it could not be inferred that there 
was an implied dedication to the 
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Hindus exclusively, The High Court 
thus held that the temple was nota 
temple as defined in the Act, and it 
was therefore not necessary to exa- 
mine the question whether it was a 
private temple of the Heggade. In 
the result, the High Court took the 
view that the Act did not apply to 
the institution and the Board had no 
jurisdiction over it, It therefore dis- 
missed the appeal with costs. 

8. The Commissioner has obtained 
special leave, and this is how the 
appeal has come up here for consi- 
deration. 


9. As the controversy in this case 
relates to the applicability of the 
Act to the Manjunatha temple, it 
will be convenient to examine its re- 
levant provisions. 

10. The preamble of the Act states, 
inter alia, that it is meant to provide 
for the better administration and gov- 
ernance of “certain Hindu religious 
endowments” described in it. Section 
2 makes it clear that the Act applies 
“to all Hindu publie religious endow- 
ments”, Private religious endow- 
ments are therefore outside its scope. 
Then there is an Explanation to the 
following effect,— 

“Explanation for the purpose of 

this Act, Hindu public religious en- 
dowments do not include Jain reli- 
gious endowments”, 
The effect of the section therefore is 
to exclude not only private religious 
endowments, but also Jain religious 
endowments and it is around the 
provisions of Section 2 that the con- 
troversy in this case has centred. The 
exclusion of Jain religious endow- 
ments has been emphasised by Sec- 
tion 3 (b) which empowers the Local 
Government to remove the exclusion 
and extend the provisions of the Act, 
and the Rules framed thereunder, to 
Jain religious endowments, subject 
to such restrictions and modifications 
as may be considered proper. As no 
such extension has been notified, the 
Act does not cover Jain religious en-| - 
dowments. It is confined to Hindu 
religious “endowments” and will not 
be applicable where there is no such 
endowment at all. 

11. The expression “Religious en- 
dowment” or “Endowment” has been 
defined in clause (11) of Section 9 as 
follows:— 
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“(11) ‘Religious endowment? or 
‘Endowment’ means all property be- 
longing to, or given or endowed for 
the support of maths or temples -or 
for the performance of any service 
or charity connected therewith and 
includes the premises of maths or 
temples but does not include gifts of 
property made as personal gifts or 
offerings to the head of a math or 
to the archaka or other employee of 
a temple”. 


Tt follows that “all property” belong- 
ing to, or given or endowed for the 
support of a temple or for the per- 
formance of any service or charity 
connected with the temple will con- 
stitute its endowment, including the 
premises of the temple. It would 
therefore be necessary to examine 
whether there is evidence to prove 
any such endowment in respect of 
Sri Manjunatha temple. In this con- 
nection it will be necessary to exa- 
mine which property, if any, was 
endowed to the temple, and by whom, 
and which, if any, could be said to 
be the premises of the temple to the 
exclusion of all other temples? 


12, The expression “Temple” has 
been defined by Cl, (12) of Sec. 9 in 
these terms,— 


"(12) ‘Temple’ means a place, by 

whatever designation known, used as 
a place of public worship and dedi- 
cated to, or for the benefit of, or 
used as of right by, the Hindu com- 
munity, or any section thereof, as a 
place of religious worship”. 
The definition thus emphasises that 
only those temples will fall within 
the purview of the Act which are 
places of ‘public religious worship” 
and are “dedicated” to, or for the 
benefit of, or are used “as of right” 
by the Hindu community. 


- 18. It may be mentioned in this 
connection that, as has been stated, the 
District Judge has held that although 
the Manjunatha temple may be’ a 
Hindu temple, it is the private temple 
of the Heggade and is ‘not a temple 
expressly dedicated to Hindus or a 
temple which could be said to have 
been used or resorted to by the Hindu 
public as of right, The High Court 
has, on appeal, held on the other 
hand, that Manjunatha is neither an 
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exclusively Hindu deity nor an ex- 
clusively Jain deity and that it is not 
therefore a temple as defined in the 
Act. It has therefore not examined 
the other question whether it is a 
public or a private temple. As regards 
the property of the temple, the High 
Court has held that it is an “adjunct” 
to the composite institution consist- 
ing of Hindu and Jain Gods and 
Daivas worshipped by Hindus and 
Jains, . 


14. Counsel for the parties have 
argued at length on the questions 
whether Manjunatha temple is an ex- 
clusively Hindu temple and whether 
it is a place of public religious wor- 
ship dedicated to or used as of right 
by the Hindu community as a place 
of religious worship. There is con- 
siderable evidence for deciding these 
questions, but even if it were assum- 


ed that the answer to these ques- 
tions should be in the affirmative, 
that would not be decisive of the 
controversy, for the other question 
would still remain whether it is an 
“endowment”? It will be recalled 
that by virtue of Section 2, the Act 


applies only to Hindu public. religi- 
ous “endowments”, 


15. The definition of ‘Religious 
endowment” and “Endowment” in 
Cl. (11) of Section 9 is common. Ac- 
cordingly, the questions which arise 
for consideration in this connection 
are whether the temple has property 
belonging to, or given or endowed for 
its support or for the performance of 
any service or charity connected 
therewith, It has not been disputed 
before us, and is in fact beyond con- 
troversy, that there is considerable 
movable and immovable property of 
the Dharmasthal as a whole i.e. the 
entire complex or campus consisting 
of Nelleyadi Beedu, Chandranath 
Basthi, Manjunatha temple, Amman- 
varu temple and the Heggadeship. 
But the question is whether there is 
any such property exclusively of the 
Manjunatha temple so as to consti- 
tute a Hindu religious endowment 
for purposes of Sec, 2 of the Act? 

16. It will be reealled that it is 
not in dispute here that it were the 
“Daivas” who were first established 
in Nelleyadi Beedu and were, wor- 
shipped there by an ancestor of Heg- 
gade who was a Jain, The High 
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Court has in fact found that it has 
been clearly established by the evi- 
dence on the record that the institu- 
tion was founded by a Jain and that 
ever since its inception its administra- 
tion has remained in the hands of a 
Jain, namely, the Heggade. So when 
Vadiraja Swamiar of Sode Mutt, 
Udipi, came there as mentioned ear- 
lier, there was only worship of Jain 
“Daivas” and of “no God”. This is 
to be found in the report (Ex, A 
108) of T. Narayan Nambivyar in the 
matter of the Manjunatha temple, 
which was taken in evidence and has 
been relied upon by the High Court. 
It was at the instance of the Swa- 
miar that the idol of Manjunatha was 
brought and installed in the “garba- 
griha” and it was he who performed 
the first ‘pooja’. It was therefore the 
Swamiar who was responsible for the 
installation of the Manjunatha idol, 
which was a ‘lingam’, in a campus 
where there were shrines of Devas 
like Nelleyadi Beedu, the Chandra- 
natha Basthi and several other build- 
ings. It could not therefore be said 
that the mere installation of the idol 
of Manjunatha brought into exis- 
tence any such property as could be 
said to belong to that deity or given 
or endowed for the support of its 
temple or for the performance of any 


service of charity connected there- 
with. 
17. There is, on the’ other hand, 


evidence to show that all the build- 
ings and institutions of the Dharma- 
sthal, which was the composite name 
of the entire campus or complex con- 
sisting of the buildings mentioned in 
plan Ex. A 59, were situated in the 
land belonging to the Heggade, and 
of which he held a ‘patta’, This is 
evident from Ex. A103 which isa cer- 
tified copy of the statement of 
Kumara Heggade dated July 31, 1820, 
which appears to have been read in 
evidence with the consent of the 
parties, To the same effect is the 
statement of U. Seetharamayya dated 
October 12, 1954 who was acquainted 
with Dharmasthal since 1908. As it 
is, the Manjunatha temple does not 
have even a separate “prakaram”. 
The shrine of Ammanvaru is in close 
proximity of the Manjunatha temple 
and within the same “prakaram”. It 
has not been disputed before us that, 
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as has been stated by U. Seethara- 
mayya, P. W. 2, its important deities 
are Kalarahu, Kalarhayi, Kumar- 
swami and Kanya Kumari some of 
which, at any rate, are the same as 
the Jain deities worshipped in Nel- 
leyadi Beedu and Badinade both of 
which are admittedly Jain institu- 
tions, Moreover, Kanya Kumari in 
Ammanvaru shrine cannot be said to 
be Parvati, the consort of Shiva, for 
M. Govinda Pai R, W. 12, who claims 
to have studied Hindu and Jain reli- 
gions and was examined on behalf of 
the Board, has stated that Parvati 
and Kanya Kumari are “not identi- 
cal”. The shrine of Annappa Daiva 
is also situated within the common 
“prakaram”. The existence of the 
shrines of Ammanvaru and Annappa 
Daiva in the same “prakaram” as the 
Manjunatha temple therefore shows 
that Manjunatha temple cannot even 
claim to have any exclusive premi- 
ses of its own so as to constitute an 
endowment within the meaning of 
Cl. (11) of Section 9 of the Act, 

18. The High Court has found it 
as a fact that the shrine of Manju- 
natha is an “adjunct to the compo- 
site institution of Dharmasthal and 
according to the customs and usages 
of the said institution, the shrine of 
Sri Manjunatha cannot be separated 
from the rest.” In arriving at this 
conclusion the High Court has taken 
into consideration those facts which 
have been established by the evi- 
dence on the record, It will be suf- 
ficient to make a brief reference to 
the following 14 facts which have 
been mentioned by the High Court,— 

(i) All the shrines in Dharmasthal 
were founded by the Heggade who 
was a Jain. 

(ii) All the shrines are situated in 
close proximity on “warg? lands of 
which the ‘patta’ is in the name of 
Heggade. 

Gii) The rituals of all the 
are interconnected. 

(iv) All places of worship partici- 


shrines 


pate in the installation of the Heg- 
gade (Exs. A 58 and A 108). 
(v) The ‘pooja’ is reciprocal œe. g. 


whenever there is an important cere- 
mony in Manjunatha shrine, special 
‘pooja’ has to be performed in Chan- 
dranatha Basthi which is a Jain ins- 
titution (Ex. A. 108), 
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(vi) All ‘prasadam’ is normally 
given only from ‘Ammanvaru shrine 
and not from Manjunatha temple 
(P. Ws, 3, 4 and 5). 

(vii) The festivals, including that 
relating to “makara shankranti”’, of 
all the shrines, are common (P. W. 2 
and exhibits A 69 and A70). 


(viii) All offerings are made and re- 
ceived for the entire institution and 
not for any particular deity (Exs. 
A 69, A 70 and A 108), and the pub- 
lic do not make’ any distinction in 
making the offerings and whatever 
is given is for Dharmasthal as a whole 
(Ex, A 108). 

(ix) On Heggacle’s death, ‘pooja’ is 
stooped in all institutions until puri- 
fication (Ex. A 108), 


(x) “Hoilus” or complaints are 
made to Dharmasthal as a whole and 
‘prasadam’ is given to the complain- 
ants from Ammanvary shrine (Ex. 
A 72). ` 

(xi) Chandranatha Basthi, which is 
a Jain institution, is closely interlink- 
ed with all the other institutions in 
Dharmasthal. 

(xii) The paraphernalia of ‘“Daivas” 
(who are Jain deities) is kept in Man- 
junatha and Ammanvaru shrines (Ex. 
A108). 

(xiii) There is extraordinary unity 
of interest between the Heggade and 
Dharmasthal . (Exs. A107 and A103) 
and no distinction is made between 
the office of Heggade and the deities 
(Ex, A 104), 

(xiv) The deities which had been 
installed before the installation of 
the ‘lingam’ in the Manjunatha 
temple continued to enjoy their pre- 
vious importance (Ex. A 105) and 
Dharmasthal could not ‘be said to 
have been dedicated to Manjunatha 
but to the earlier deities. : 

19. To the above may be. added 
the following further facts,— 


(i) The entire income of all the 
institutions constitutes one common 
fund from which the expenses of all 
the shrines and the Heggade are 
met (Report Ex. B 2 of R. W. 8). 

(ii) The vast charity which is under- 
taken was in existence even before 
the installation of the ‘lingam’ in 
Manjunatha shrine (R. W, 3). : 

(iii) While the ‘lingam’ was instal- 
led in Manjunatha temple by Vadi- 


raja Swamiar of Sode Mutt, Udipi, 
as an ‘exclusively Hindu God, in its 
present “garbagriha”’ which exclu- 
sively contains that ‘lingam’ and has 
no non-Hindu God, the Jain Daivas 
have continued to be worshipped side 
by side, in the adjacent Ammamnvaru 
shrine. Even in the presence of the 
Swamiar, the Heggade was present 
at the time of worship and of- 
fered ‘Kanikam’ (R. W. 9). Whosoever 
went to Dharmasthal, whether a 


‘Hindu or a Jain, worshipped Manju- 


natha and the other deities and Dai- 
vas alike (Ex. A 108), 


(iv) It may be that Brahmins per- 
form ‘pooja’ in Manjunatha temple, 
but that is done in the presence of 
the Heggade (R. W.11) who also wor- 
ships Manjunatha and controls al 
the institutions as one integral Dhar- 
masthal. 

(v) The Jain shrine of Anna Daiva 
is also within the same ‘prakaram’ in 
which the temples of Manjunatha 
and Ammanvaru are situated. 


20. It therefore appears that the 
High Court was justified in taking 
the view that Manjunatha temple 
is part and parcel of the composite 
institution known as Dharmasthai 
and is. so inseparably connected 
with it that it is its integral part, It 
cannot therefore be held that the 
Manjunatha temple is an “endow- 
ment” within the meaning of Cl. (11) 
of Section 9 of the Act for it has 
not been proved that any property’ 
belongs. to it, or has been given or 
endowed for its support or for the 
performance of any service or charity 
connected therewith, or that it has 
any such premises of its own as 
could be said to form its own endow- 
ment. t 

21. It would follow from what has 
been said above that even if the 
Manjunatha temple is assumed to be 
a place used, as of right, for public 
religious worship by Hindus, it could 
come under the purview of the Act 
only if it could be established that 
it was a ‘religious endowment’ with- 
in the meaning of Section 2, but this 
has not been proved to be so. On the 
other hand it appears that the pre- 
sent institution of Dharmasthal was 
originally a Jain religious and chari- 
table institution to which property 
was endowed by the ancestors of the 
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present Heggade who was himself a 
Jain. It was that endowment which 
spread and gained more and more 
importance over the years because of 
the offerings made largely by Hindu 
and Jain devotees and worshippers. 
But it has not been established that 
there is any endowment which could 
be said to belong exclusively to 
Manjunatha temple. Even if any 
such endowment was made by some 
one in the name of Manjunatha 
temple (as stated by K. C. Namba- 
yar R. W, 3), it was taken to be an 
endowment for the entire institution 
known as Dharmasthal and was 
treated as such. The . Manjunatha 
temple cannot therefore be said to 
be a Hindu religious endowment 
within the meaning of S, 2. The pro- 
visions of the Act are not applicable 
to it, and the Board clearly erred in 
holding otherwise, 


22. It has been argued by Mr. 
Chowdhary for the appellant that 
generally speaking Hindus include 
Jains. According to him, the under- 
lying assumption in the Act is that 
Jains are also Hindus, and that the 
fact that Jains also worship in a 
Hindu temple will not: detract from 
the fact that it is a Hindu temple as 
it is not necessary that a Hindu 
temple should be a place exclusive- 
ly for Hindu public religious wor- 
ship. Reference in .this connection 
has been made to the All India Sai 
Samaj v. The Deputy Commissioner 
for Hindu Religious and Charitable 
Endowments, Madras, (1967) 2 Mad 
LJ 618; the State of Madras v. The 
Urumu Seshachalam Chettiar Chari- 
ties Tiruchirapalli, (1960) 2 Mad LJ 
591 and S. Kannan v. The All India 
Sai Samaj, (1974) 1 Mad LJ 174. It 
will be sufficient to say that what 
Section 9 (12) of the Act requires by 
way of definition of a 
that for purposes of the Act a ‘temple’ 
should be dedicated for public religi- 
ous worship, as of right, and it 
would not detract.from its character 
as such if Jains also worship there. 
The argument of Mr. Chowdhary is, 
however, futile because, as has been 
mentioned, the provisions of the Act 
will not be attracted to the Manju- 
ratha temple in the absence of any 
_ jevidence to prove the existence of 
Jan endowment for it. 


‘temple’ is- 
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23. It has next been argued by 

Mr. Chowdhary that unless the 
temple of Manjunatha could be shown 
to be a Jain endowment, it would 
come within the definition of ‘temole’ 
in the Act. This argument has only 
to be stated to be rejected because, 
as has been shown, there'is no evi- 
dence to show that there is any en- 
dowment for the Manjunatha temple 
as such, and the temple is a part 
and parcel] of Dharmasthal which 
came to be endowed in the facts and 
circumstances mentioned above, 
- 24 An ancillary argument has 
been made that an inference of Hindu 
endowment for the benefit of the 
public should be drawn from the 
facts that the deity belongs to the 
Hindu Trinity, the architecture of the 
temple is that of a Hindu temple, the 
rituals are performed by Brahmins 
according to Hindu form of worship 
and honey is used for “abhisheka” 
which is contrary to the Jain form 
of worship, We have already assum- 
ed that the temple possesses the 
characterstics which make it a Hindu 
temple, but even so there is no justi- 
fication for the argument that there 
is any endowment for it as such. 

25. Then it has been argued by 
Mr, Chowdhary that Manjunatha 
temple is not an “adjunct” to the 
composite institution of Dharmasthal 
for it is the most important temple in 
the campus. It has been urged that 


. Mere common management and con- 


trol cannot justify the argument that 
Manjunatha temple is an inseparable 


part of the Dharmasthal. -It is not 
necessary to examine this argument 
once again, for we have given our 


reasons for taking a contrary view. 


26. Another argument of Mr. 
Chowdhary is that formal dedication . 
of the endowment to the temple of 
Manjunatha was not necessary and 
that its user by the Hindus as of 
right would be enough to prove the 
initial dedication. Reliance for the 
argument has been placed on B, K. 
Mukherjee on the Hindu Law of Re- 
ligious and Charitable Trusts, Third 
Edition, page 27, which makes a men- 
tion of the rituals to be observed 
when a donor wants to consecrate a 
temple and establish a deity in it. Ib 
may be that, in a given case, it may 
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be difficult to prove the original 
dedication because of the lapse of 


considerable time but, in the present 
case it would not be possible to con- 
cude that there was any such dedi- 
cution because there is nothing, to 
show how Vadiraja Swamiar, who in- 
stalled the ‘lingam’ in Manjunatha 
temple, could be said to be a donor 
when the property did not belong to 
him. 

27. In the view, we have taken, 
we find no force in this appeal and 
it is hereby dismissed with costs. 


BEG, J:— 28, I agree with the 
order proposed by my learned brother 
Shinghal. But, I would like to indi- 
cate my own reasons in this case for 
reaching this conclusion. 

29. The following facts appear 
from the petition filed on 22nd July, 
1949, by the Heggade or trustee of 
the Manjunatha temple, and from 
affidavits and other documents filed 
either in support or in opposition to 
it, in the Court of the District Judge 
of South Kannara, in proceedings 
under Section 84 (2) of the Madras 
Hindu Religious Endowments Act of 
1927. (hereinafter referred to as ‘the 
Act’), In 1926, the Manjunatha temple 
was exempted by a Government noti- 
fication from the operation of the 
provisions of the Madras Hindu Re- 
ligious Endowments Act 1923, On 
28th June, 1945, the Board, which 
had been set up under Section 10 of 
the Act of 1927, informed the Heg- 
gade that it was examining the posi- 
tion afresh whether the exemption 
which had been granted in 1926 
should be withdrawn. After due en- 
ouiry, the Board had moved the 
Government on 26th October, 1945, 
to cancel the exemption and it was 
cancelled by the Government on 10th 
December, 1945 under the provisions 
of Act 2 of 1927. On 7th February. 
1946, the Heggade had made an ap- 
plication to the Government to re- 
view the cancellation, Thereupon, 
the Government directed the Board 
to enquire into the whole question 
again. That enquiry before the 
Board took place on 27th July, 1946. 
The Board gave its decision on 9th 
March, 1949, holding that the temple 
was covered by the provisions of the 
Act. 
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30. It was in circumstances stated 
above that the Heggade had made 
an application before the District 
Judge after the coming into force, 
on May 15, 1946, of the amending 
Act 10 of 1946. The whole proceed- 
ing before the District Judge took 
place as a fresh and original trial in 
the course of which detailed oral and 
documentary evidence was produced 
in support of the respective cases by 


the two sides to the dispute which 
were: the Heggade of the Jain 
Dharamasthala, of which the temple 


was said to be a part, and the Board 
of Commissioners under the Act (pro- 


bably substituted by the Commis- 
sioner after. the repeal of the Act 
and its substitution by other enact- 


ments on the subject). 


31. There was no argument before 
us on the question whether the oro- 
ceedings were governed by the pro- 
visions of the Act before its amend- 
ment in 1946 or its provisions as 
they stood after the amendment, But 
it appears to me that the case pro- 
ceeded on the footing that the 
amended Act, which had come into 
force before the Heggade had peti- 
tioned to the District Judge, govern- 
ed the rights of the parties and the 
scope of the enquiry, The question 
whether the Institution known as 
Dharmasthala included the Manju- 
natha temple or whether Manjunatha 
temple could be said to have a 
separate legal entity of its own, as 
an institution seems to me to be 
covered by the provisions of Sec. 84 
as they stood both before the amend- 
ment in 1946 and after it was 
amended in 1946, An appeal to the 
High Court, however, lay under the 
amended provisions only. There was 
no objection to the appeal to the 
High Court on the ground that the 
unamended provisions did not con- 
tain such a right. Here, I may, for 
the purpose of clarifying the exact 
scope of the enquiry out of which 
the case now before us by special 
leave has arisen, reproduce the pro- 
visions of Section 84 of the Act 
both before and after its amend- 
ment in 1946. 


32. The unamended provisions of 
Section 84 read as follows: 

"84 (1) If anv dispute arises as to 
whether an institution is a math or 
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temple as defined in this Act or 
whether a temple is an excepted 
temple, such dispute shall be decided 
by the Board. 

(2) Any person affected by a deci- 
sion under sub-section (1) may, with- 
in one year, apply to the Court to 
modify or set aside such decision, 
but, subject to the result of such an- 
plication, the order of the Board 
shall be final”. 

After the amendment by Act X of 
1946, Section 84 reads as follows" 

“84 (1) If any dispute arises as to— 

(a) whether an institution is amath 
or temple as defined in this Act, 

(b) whether a trustee is a heredi- 
tary trustee as defined in this Act or 
not, or 

(c) whether any property or money 

endowed is a specific endowment as 
defined in this Act, or not, 
Such dispute shall be decided by the 
Board and no Court in the exercise 
of its original jurisdiction shall take 
cognizance of any such dispute. 

(2) Any person affected by a deci- 
sion under sub-section (1), may with- 
in six months apply to the Court to 
modify or set aside such decision. 

(3) From every order of a District 
Judge, on an application under sub- 
section (2), an appeal shall lie to the 
High Court within three months 
from the date of the order. 

(4) Subject to the result of an ap- 
plication under sub-s, (2) or of an 
appeal under sub-section (3), the de- 
cision of the Board shall be final. 
(Substituted by Madras Act X of 
1946)”. 

33. The case of the Heggade or 
the managing trustee was far from 
consistent. He took up the follow- 
ing positions: firstly, that the temple 
was “private” and not a public 
temple and was exempt from the vro- 


visions of the Act for that reason; 
secondly, that the temple was a 
Jain institution or, an integral 
part of it, and therefore excluded 


from the purview of the Act; and, 
thirdly, that the temple, even if it 
was to be deemed to be a Hindu tem- 
ple, asaplaceat which the Hindu pub- 
lic could worship as of right, was 
really not separable from the larger 
Jain institution, so that, irrespective 
of the character of worship or the 
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beliefs of the worshippers at the 
temple, it was not an institution 
which could be viewed separately 


from the Dharmasthala or be held 
to be just a Hindu temple as an 


“ingfitution”, The Board considered 
the Heggade’s case to be “that the 
institution is a unique institution 
where a Hindu temple was founded 


ard managed by a Jain family” A 
subtle distinction was thus made be- 
tween the temple as a place of wor- 
ship and as a part of a larger Jain 
institution. Although, I am doubtful 
of the correctness of this distinction, 
on facts, yet, for the reasons given 
below, I do not consider this to be a 
fit case for interference with the 
findings of the High Court, accepting 
the correctness of this distinction, on 
the particular facts of the case be- 
fore us. 


34. It seems to me that the ques- 
tion whether the Manjunatha temple 
could be described as a Hindu temple 
as defined by the Act, could be con- 
clusively answered by a reference to 
a number of admissions of the Heg- 
gade and his witnesses, Indeed, the 
exemption of the temple from the 
provisions of the Act by the State 
Government, in exercise of its powers 
under Section 3 (1) of the Act, could 
be sought by the Heggade only on 
the assumption that the temple con- 
stituted a Hindu religious endowment 
which ought to be exempted from 
the operations of the provisions of 
the Act. If it was exempt by virtue 
of a statutory provision from the 
provisions of the Act, as a Jain in- 
stitution, there was no need for an 
order to exempt it. The scope of 
proceedings which have come up be- 
fore us seems to go no further than 
resolution of certain disputes. They 
may, however, involve making of 
certain declarations, 

35. The origin of the temple was 
said to be given in a document con- 
taining a statement of 1806, by the 
then Dharmasthala Heggade, produced 
by the managing Heggade, which 
runs as follows: 

“There was formerly a woman call- 
ed Amoo Devi Ballalthi placed there 
by the favour of God to. perform the 
ceremonies. The God’s name was 
Durga Amba Kallarkie, but was sub- 
sequently changed to Kannya Kumari. 
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God appeared to the woman in a 
dream and revealed himself to her tel- 
ling her he would remain inher house 
and she should therefore procure a 
bed and a light for him to ‘perform 
ceremonies, also that she should build 
another house near to his to perform 
ceremonies in and that her children 
and heirs should accordingly succeed 
her, Under this arrangement, the 
temple shall ever flourish. As relat- 
ed before, the God in the shape of a 
woman révealed himself to Ballalthy 
and the Ballalthy acted accordingly. 
Tr. the 1396, Salivahanam, the Peer of 
Udipi, Wadirajaswamy, arrived at 
Dharmasthala where the Ballalthy 
ordered him to prepare his dinner 
and on the next day to. leave the 
place. The Peer replied: ‘This is the 
residence of Devil. I must establish 
God in it before I eat my dinner’. On 
this, the Ballalthy consulted her God 
in her sleép, who appeared and en- 
couraged her, desired her to give the 
Peer whatever was required -and told 
her he would establish the Kuddera 
God there saying ‘you will tell this 
to the Peer who on hearing it will 
eat his dinner’. When I bring the 
God from Kuddera you will have a 
place prepared on the left hand side 
for his residence and a Brahmin ap- 
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pointed to perform ceremonies, On 
the same evening the Manjunatha 
(Kudder God) was brought and a 


house built and he was lodged in it 
on the next morning, this was all 
seen. The Ballalthi informed the 
Peer of this. He, accordingly, came 
and after dining departed. Sometime 
afterwards, the Ballalthy built a 
house on the right hand side and 
made it the residence of the God and 
Brahmins were appointed to perform 
ceremonies to both. The old God 
(viz, that of the Ballalthy) some 
time afterwards told the. Ballalthy he 
had appointed the devil Kulataya to 
preside over the offerings, and there- 
fore, she must build a house for him, 
tc expend all the religious offerings 
properly, should any dispute arise, 
proper investigations were to be 
made, Some delay being made in 
the collection of the offerings by 


Kulataya, Annappa, another Devil 
was fixed, for whom another resi- 
dence was built and four people 


were chosen to superintend the cha- 
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rities which the offerings admitted 


of... ” 
36. As the Board observed, it ap- 


- peared that Sri Manjunatha idol was 


installed on the occasion of Vadiraja- 
swamy of Udipi’s visit to the Dhar- 
masthala. This was taken to be he 
introduction of the worship of God 
as opposed to that of the Devil. Sri 
Manjunatha was the installed God. It 
was asserted that this was in accord- 
ance with Jain beliefs, It was said 
that God spoke through the Heggade 


. who dcted as the oracle and used to 


answer questions put to him by devo- 
tees at special sessions arranged for 
this purpose. It was, however, clear 
that Hindus in general were not pro- 
hibited from worshipping at this tem- 
ple. They had worshipped here 
long enough freely and publicly to 
acquire the right to worship as mem- 
bers of the Hindu public in general. 
This right, I think, could not now be 
denied to them mDaever be its ori- . 
gin, 


37. After an dabora Mites 
of the nature of beliefs and wor- 
ship, the Board had concluded: “...... 
it is-clear that Sri Manjunatha 
Temple, Dharmasthala, Puttur Taluk, 
South Kanara District is a ‘temple’ as 
defined in Madras Act II of 1927 and 
we decide accordingly”. 


38. When the matter went up be- 


fore the District Judge under Sec- 
tion 84, sub-s. (2) of the Act, the 
District Judge, after discussing the 


evidence, recorded his conclusion as 
follows: 


“Therefore, it appears to me that 
taking into consideration all these 
circumstances the claim of the peti- 
tioner that this Shri Manjunatha 
Shrine though it may be a Hindu one 
is his’ private temple seems to be 
well founded and it is not a temple 
which is either expressly dedicated 
to the Hindu public or which has 
been used or resorted to by the Hindu 
public as of right”. 


39. : It is difficult for me to under- 
stand where the District Court found 
the law which requires “express” de- 
dication for use by the Hindu public 
or why he thought that the public had 
not acquired a right to worship. Its 
findings, at any rate, carried with 
them ‘the implication. that, although 
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there was a dedication, it was for 
“private” purposes. I find it difficult 
to conceive of such a transaction, De- 
dication to a Deity necessarily im- 
plies a cessation of individual human 
ownership. 


40. The dispute was then taken to 
the High Court of Mysore, which 
reached the conclusion, after a de- 
tailed discussion of the whole evi- 
dence: 


“If, ‘Sri Manjunatha’ were a Hindu 
deity exclusively and not a deity 
worshipped by the Jains as well, it is 
irconceivable that the name ‘Manaya’ 
should be found among 9 Jains also. 
In our opinion, Sri Manjunatha is a 
deity worshipped both by the Hindus 
as well as the Jains in accordance 
with their respective faiths and it is 
neither an exclusively Hindu deity 
nor an exclusively Jain deity”. 

Tt then stated its views as follows: 


“Since the institution is not a 
‘Temple’ as defined in the Act, the 
further question whether it is a pri- 
vate temple of Nellyadi Beedu fami- 
ly as contended by the Heggade does 
not arise for determination. The pro- 
ceedings before the Board and the 
Court below are under the Act. In 
view of our finding that the Institu- 
tion is not a ‘temple’ under the Act, 
the Board has no jurisdiction over 
the Institution. Having held that the 
Act has no application to the Institu- 
tion and the Board has no jurisdic- 
tion over it as contended by the Heg- 
gade, the Court below should have 
desisted from giving any finding on 
the question whether it is a private 
temple of Nellyadi Beedu family. We 
express no opinion on the said issue”. 


41. The High Court’s view seemed 
to be that there was a “dedication” 
but for mixed purposes outside the 
Act, Jain beliefs, as distinct from 
generally held and accepted Hindu 
beliefs, the origin and nature of the 
endowments, the established practices 
and customs relating to management 
cf the temple, the receipt and dis- 
bursernent of income of what was 
held to be a single institution called 
‘Dharmasthala, had been taken into 
account by the High Court in order 
to decide whether “the institution” is 
a temple” as defined in the Act or 
something more. Its opinion seemed 


to be that the real question to be de- 
cided here was not whether there 
was a temple, as defined by the Act, 
but whether the temple, which exist- 
ed there, was an inseparable part 
and parcel of a Jain institution which 
was outside the Act, or it was an 
institution which, taken by itself, was 
covered by the Act, If.the temple 
was, so to speak, a mere appendage 


of the larger multipurpose institu- 
tion, all the parts of which were 
managed as a single entity, the 


temple could not, in the opinion of 
the High Court, be “the institution”. 


42. Although, I am prepared to 
accept the High Court’s findings on 
questions of fact, I do not find it vos- 
sible to agree with the High Court’s 
view that, if a place of worship is 
open to both Jains and Hindus in 
general, or, has a mixed character, it 
is not a temple within the meaning 


of that term as defined in Sec- 
tion 9, sub-section (12) of the Act. 
All that Section 9, sub-section (12) 


requires is that it should be a place 
of worship either dedicated for the 
benefit of or used as of right by the 
Hindu community or a section there- 
of as a place of religious worship. 
The word exclusively is not there at 
all so as to justify any exclusion of 
a place of worship from the defini- 
tion of a temple on the ground that 
the place of worship is not confined 
to worship, as a matter of right, to 
either Hindus as members of the 
general public or to any section of 
Hindus. 


43. The Act does not define the 
term “Hindu”. This word has had a 
fairly wide connotation, In origin, it 
indicated people living in the Indus 
region, It is only by subsequent 
usage and extension of meaning that 
the word acquired a religious and, 
therefore, in this sense, a more limit- 
ed significance. But, in some con- 
texts, the term “Hindu”, even today. 
stands for Indians in general, In 
foreign countries, all Indians are 
sometimes described as “Hindus”. 
Even as a term used for Indians oro- 
fessing a particular type of beliefs, 
which are presumed to have an in- 
digenous origin, it is wide enough te 
include Jains and Sikhs. Hence, this 
is the meaning given to the term 
Hindu in the Hindu Succession Ach 
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In a statute dealing with religious 
endowments, the term even though 
not defined, may be presumed to 
‘stand for people of this country with 
certain religious beliefs held or 
forms of religious worship practised 
by people of this country originally. 
But, this would also embrace a very 
wide sector of the public. And, in 
any event, there is nothing whatso- 
ever in the definition of “temple” by 
the Act to justify the inference that 
Jains or any other group of persons 
must be excluded from worship be- 
fore it can be a “temple”, 


| 44. For reasons given above, I am 
unable to read into the definition of 
the word “temple”, given in the Act, 
the idea of excluding from the bene- 
fits of the Act temples open for wor- 
ship to. Hindus of all sects and be- 
liefs. This means that a place of 
worship where Jains, as a section of 
Indian citizens, even -when distin- 
guished by their special 
and practises from the rest of the 
Hindus, worship together with Hindus 
of other sects, could not be a temple 
outside the Act, All that the Act 
requires is that Hindus in general, or 
even a section of Hindus, should be 
able to worship there as of right. 
This requirement is, in my opinion, 
satified by Shri Manjunatha temple 
or: the findings of the High Court 
which I accept, not without hesita- 
tion, as correct. The view I have 
taken above is, however, not enough. 
in my opinion, to dispose of an issue 
under S. 84 (1) (a) of the Act. It has 
to be borne in mind that the issue 
to be decided under S. 84 (1) (a) of 
the Act is whether an “institution” 
is a math or temple as defined in the 
Act. It is not whether a particular 
place is a temple, in the sense thab 
it is set apart for worship by the 
Hindu public in general or a section 
of it. It is whether an “institution” 
itself is a temple as defined by the 
Act. 


45. The term temple has been de- 
fined in Section 9 (12) of the Act as 
follows: 

“9 (12) ‘Temple’ means a place, by 
whatever designation known, used 
as a place of public religious wor- 
ship and dedicated to, or fer the 
benefit of, or used as of right by, 
the Hindu community or any section 








doctrines . 
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thereof, as a place of religious wor- 
ship”. 

It, therefore, becomes necessary, in 
order to. decide a dispute under Sec- 
tion 84 (1) (a) whether a particular 
place is a temple as contemplated by 
the Act, But, that is not enough 
for the decision of the whole issue 
to be decided under S. 84 (1) (a) of 
the Act.. For that purpose, attention 
has to be also directed towards de- 
ciding the question whether the “in- 
stitution” to be considered is a temple 
and nothing more. If the temple. as 
a place of worship, is an integral 
part of an institution, so that it is 
not separable as an institution, in it- 
self, the mere fact that there is a 
‘temple’, as defined by the Act, 
where Hindu members of the public 
worship as a matter of right, will 
not do. In such a case, the “institu- 
tion” is not the temple, although a 
temple can, by itself, be an institu- 
tion, The term “institution” is not 
defined in the Act of 1927, although, 
in the more elaborate provisions of 
Madras Hindu Religious and Chari- 
table Endowments Act XXII of 1959, 
there is now a definition of the term 
“religious institution” as well show- 
ing that this concept is wider: than 
that of a temple. 


46. If, therefore, there is a dis- 
tinction between the meanings of 
“temple” merely as a place of wor- 
ship, as‘defined in S.. 9 (12), and a 
“temple” as an institution, as there 
seems to me to be, an authority de- 
ciding the issue whether it is an “in- 
stitution”, as contemplated by Sec. 84 
(1) (a) of the Act, will have to consi- 
der whether the history, the beliefs 
lying ‘at the inception and sought to 
be propagated, the forms of worship 
meant to be kept alive, the prevalent 
customs and practices, the exact na- 
ture and process of the endowments 
connected with the institution, the 
established rules for its management, 
the object to be carried out by those 
in charge of the endowment, taken 
together, would justify the inference 
that a particular “temple”, as defined 
by the Act, is -also a separate or 
separable institution by itself er is 
just an integral and organically in- 
separable part of an institution or 
organisation outside the Act. These 
wider aspects, which may not appear 
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to be relevant at first sight, seem 
quite necessary to consider when we 
closely examine the nature of the 
issue contemplated by S. 84 (1) (a) of 
the Act and decided by the High 
Court. 


47. In the case before us, the find- 
ings of the High Court show that 
the institution, or organisation of 
which Manjunatha temple is an in- 
separable part, is predominantly Jain 
in character. On such a finding, it 
would be exempt from the operation 
of the Act bv reason of the explana- 
tion to Section 2 excluding Jain “re- 
ligious endowments” from the bene- 
fits of the Act, It may be that very 
good grounds could be given for hold- 
ing that the temple is a separable or 
separate entity dedicated, by user, for 
worship by Hindus in general, with- 
out ‘restriction of worship by Jains 
only as a matter of right. But, as 
two views seem to be reasonably 
open on the question — whether it 
is such a separate or separable insti- 
tution or entity — I do not consider 
it fit to be reopened by us under 
Article 136. ' 


48. A consideration of the property 
which belongs to or is “endowed for 
the support of maths or temples or 
for performance of any service or 
charity connected therewith and in- 
cludes the . premises of maths or 
temples” may also become necessary 
so as to determine the character of 
an endowment as a part of the “in- 
stitution” and the process by which it 
took place. The institutior, endowed, 
on the findings of the High Court. 
being more than or wider than the 
Manjunatha temple, is not just 4 
Hindu temple although a temple. by 
itself, could be such an institution if 
it were a separable entity. 


49. The origin and process of de- 
dication is not always found embodi- 
ed in a document. Where the dedi- 
cation itself is evidenced by a docu- 
ment, its objects, such as they may 
be, can be determined by interpreting 
the document which makes the task 
of the authorities deciding the qnes- 
tion generally easier. There are, how- 
ever, many cases in which dedication 
or endowment of property for a par- 
ticular purpose has to be inferred 
from immemorial user of a property 
in a particular manner or from the 
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conduct of a party, such as permis- 
sion to build a road for use by the 
public or permission to bury the 
dead on a piece of land, The last 
mentioned type of case may also give 
rise sometimes to an estoppel against 
the owner of the land. 

50. Cases where an inference of 
“dedication” results from what may 
be considered immemorial user for a 
kind of permissive user giving rise to 
an estoppel, because others have spent 
money or done some act on the 
strength of a licence or permission to 
use the land for a particular pur- 
pose, are not uncommon in our coun- 
try. They should not, as Lord 
Macnaghten hinted in Bholanath 
Nundi v. Midnapore Zamindary Co. 
Ltd., (1904) 31 Ind App 75 (PC) be 
complicated by resorting to the pecu- 
liar English notions of dedication, 
when he said: 

“It appears to their Lordships that 
on proof of the fact of enjoyment 
from time immemorial there could be 
no difficulty in the way of the Court 
finding a legal origin for the right 


claimed, Unfortunately however. (in 
the lower Courts) the question was 
overlaid: and in some measure ob- 


scured, by copious references to Eng- 
lish authorities and by the applica- 
tion of principles or doctrines, more. 
or less refined, founded on legaj con- 
ceptions not altogether in harmony 
with Eastern notions”. 


51. After quoting the passage, set 
out above, Lord Radcliffe, in Lak- 
shmidhar Misra v, Rangalal, AIR 


1950 PC 56 pointed out (at page 58) 
about such dedications in English 
law: 

“But dedication is only known to 
English law as something equivalent 
to an irrevocable licence granted by 
the owner of soil to the use of the 
public. Dedication of a piece of land 
to a limited section of the public, 
such as the inhabitants of a village, 
is a claim unknown in law, and evi- 
dence limited to such special user 
would not justify a finding of dedica- 
tion: see Poole v. Huskinson, (1843) 11 
M & W 827: (63 R.R. 782), Hildreth 
yv. Adamson, (1860) 8-CB (NS) 587: 
(125 RR 794), Bermondsey v. Brown, 
(1865) 1 Eq. 204: (147 RR 124)”. 

52. It was explained in Lakshmi- 
dhar Misra's case (AIR 1950 PC 56) 
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(supra) that the doctrine of lost grant 
originated in English law “as a tech- 
nical device to enable title to be 
made by prescription despite the im- 
possibility of proving immemorial 
user”. Prescription, by a convention, 
was deemed to start in 1189, when 
Normans conquered England. The 
real basis of such rights in English 
law seemed to be prescription, In this 
very case, differences were pointed 
out between a dedication and a custo- 
msry right enjoyed by people of a 
Iceality to use a particular piece of 
land on certain occasions, It was in- 
dicated here that a dedication, by pre- 
sumed lost grant, in English law, un- 
like customary rights, which may be- 
come attached to land, postulates a 
grantee and the creation of an estate. 

53. Although certain essential or 
basic prerequisites of a valid trust 
in English law, such as the three 
reasonable certainties laid down by 
Lord Eldon in Knight v. Knight, 
(1840) 3 Beav 148 that of the obliga- 
tion to be carried out, that of the 
subject-matter or of property affect- 
ed by it, and that of the object to be 
served or the persons to be benefited 
— are required in this country too 
for valid endowments no less than 
they are in England, yet, valid dedi- 
cations can be inferred, under our 
law, without shewing compliance with 
at least some of the technical require- 
ments of English law. 


54. Dedications in Hindu law do 
not require acceptance of property 
dedicated for a religious or a public 
purpose. In Monohar Ganesh v. 
Lakhmiram, (1888) ILR 12 Bom 247 at 
p. 263 a rule of Hindu law coming 
down from ancient times was thus 
stated: 

“A Hindu who wishes to establish 
a religious or charitable institution 
may, according to his law, express 
his purpose and endow it, and the 
ruler will give effect to the bounty 
or at least protect it so far, at any 
rate, as is consistent with his own 
Dharma or conception of morality”. 


55. Neither a document nor ex- 
press words are essential for a dedi- 
cation for a religious or public pur- 
pose in our country. Such dedica- 
tions may be implied from user per- 
mitted for public and religious pur- 


poses for sufficient length of time.. 
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The conduct of those whose property 
is presumed to be dedicated for a re- 
ligious or public purpose and other 
circumstances are taken into account 
in arriving at the inference of such a 
dedication. Although religious cere- 
monies of Sankalpa and Samarpanam 
are relevant for proving a dedica- 
tion, yet, they are not indispensable 
(see: D. K. Mukherjea on the “Hindu 
Law of Religious and Charitable 
Trusts” — Third Edn. 1970 p. 80). 


56. The question of an implied de- 
dication by user by the public is 
particularly important in cases like 
the one before us where a claim that 
a trust is private or sectarian in na- 
ture is set up against a wider ciaim 
on behalf of the general public. In 
Deoki Nandan v. Murlidhar, 1956 
SCR 756: (AIR 1957 SC 133) this 
Court said: 


“the distinction between a private 
and a public trust is that whereas in 
the former the beneficiaries are spe- 
fic individuals, in the latter they are 
the general public or a class thereof. 
While in the former the beneficiaries 
are persons who are ascertained or 
capable of being ascertained, in the 
latter they constitute a body which 
is incapable of ascertainment”, 

57. In D. K. Mukherjea’s Tagore 
Law Lectures on the Hindu Law of 
Religious and Charitable Trusts, 
(1970 — 8rd edition), we find the 
following passage at page 143: 

“In cases where no express dedica- 
tion is proved, the character of the 
endowment must always be a legal 
inference from proved facts. As in 
the case of highways, long ‘user is 
undoubtedly a material element from 
which an inference of dedication may 
arise, If the public have been in the 
habit of worshipping in the temple 
in an open and unconcealed man- 
ner, for a long period of time, and 
were never denied any access to 
it, that would be a strong evidence of 
dedication, With regard to period of 
user, no hard and fast rule has been 
laid down. ‘There is no minimum 
which must be fulfilled, and there is 
no maximum which compels the in- 
ference’, Each case would depend 
upon its.own circumstances. Besides 
user by the public, conduct of the 
founder and his descendants is also 
relevant, and if they in fact held out 
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the temple to be a public tempie, a 
very strong’ presumption of dedica- 
tion would arise”, 


Cases are also cited there where re- 
liance had been placed upon c'reum- 
stances such as the structure or the 
location of a temple outside a pri- 
vate residence or dwelling so as to 
be exposed to public view and wor- 
ship by members of the general pub- 
` lic, to infer dedication for the pub- 
lic. 

58. In Pujari Lakshmana Goundan 
v. Subramaniya, 29 Cal WN 112: 
(AIR 1924 PC 44) the question for 
determination was whether a Hindu 
temple founded between 1841 and 
1856 had been dedicated for use by 
the public by its founder who had 
executed no deed showing this. But, 
the founder, Lakshmana Goundan, 
was shown to have installed an idol 
at his house and allowed Brahmins 
and Hindus to worship the idol as if 
it was a public place of worship. 
The Hindu public was admitted free 
of charge, though only on certain 
days in the week, in the greater part 
of the temple, and, in one part only 
on payment of a fee, and, in the in- 
ner shrine, not at all. It appears that 
the income from offerings and 
was spent by the Pujari founder on 
the temple and the idol as well as on 
himself. Nevertheless, their Lord- 
ships of the Privy Council held that 
Lakshmana Goundan, having held out 
and represented to the Hindu public 
that the temple was for their benefit, 
the inference was irresistible that he 
had dedicated the temple for use by 
the public. In D. K, Mukherjea’s 
Lectures (supra), the facts of this 
case have been cited as an example 
of an application of the principle of 
estoppel, Our law reports abound 
with similar cases where dedication 
by founders or owners is inferred or 
presumed, irrespective of their own 
religious persuasions, from the pur- 
poses for which a piece of property 
has been used for long enough. In 
some cases the elements of an estop- 
pel are present. But, the basis of such 
dedications seems, in many cases of 
this type, to be, strictly speaking, 
nothing more than a presumption 
from certain facts. Perhaps we could 
‘describe it, in most eases of this sort, 
as a “deemed dedication” although it 


fees. 
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must not be confused with a fiction. 
It is, after all, an inference from 
facts which must exist and lead to 
the conclusion deduced, 


59. In view of this well establish- 
ed doctrine of implied endowment of 
property, by its long user for a par- 
ticular religious or public purpose, 
based on a presumed consent of the 
owner, I do not think that the High 
Court could be held to have reached 
a-wrong conclusion even if it had in- 
ferred that, whatever be the origin 
of the Manjunatha temple, it had be- 
come a separate institution with an 
endowment of its own consisting at 
least of the land over which the 
temple had been built, the building 
and the idol installed with free ac- 
cess to it by the Hindu public in 
general which made offerings even 
though Jains also worship there. 
Nevertheless, in view of the discus- 
sion of a good deal of evidence of 
the peculiar composite character of 
the institution known as Dharma- 
sthala, and, bearing in mind our 
general rule of practice that we do 
not disturb findings of the final Court 
of fact where two views are possi- 
ble, I do not propose to differ from 
the conclusion reached by the High 
Court that the temple was not a 
separate institution. The Manjunatha 
temple, on the findings of the High 
Court, which we are upholding, had 
become an accretion or growth on 
the body, if one may so put it, of the 
institution known as  Dharmasthala, 
even though it could be removed 
from that body by a surgical opera- 
tion, It is not for us to say, on the 
findings before us, whether a situa- 
tion has arisen in which a surgical 
operation may be called for, Such an 
opinion can only be given upon the 
results of a more thorough investi- 
gation into the objects of the institu- 
tion, its properties, the sources of its 
income, and the manner in which they 
are utilised than we have before us. 


60. The question which troubles 
me, however is whether a religious 
institution or even that part of it to 
which members of the public make 
contributions, through their offerings 
and gifts, is to be left entirely un- 
controlled by authorities specially ap- 
pointed by the State in order to see 
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that such income or donations are 
not misused or are utilised for the 
purposes for which they are meant. 
It seems to me that religious beliefs, 
professions, and practices, which have 
a powerful hold over the minds and 
feelings of the people, particularly in 
our country, should not be permitted 
to become mere cloaks for exploiting 
the credulity of the simple minded 
and the ignorant and unsophisticated. 
When a religious institution becomes 
a means of obtaining money or mate- 
rial benefits, in the form of offerings 
or donations or gifts, as it generally 
does, from members of the public, a 
danger of its misuse can only be ef- 
fectively averted by appropriate 
supervision, It seems to me that this 
is the whole purpose of the Act. The 
income from the public, through a re- 
ligious institution, seems to me to 
bring in that secular aspect which 
justifies interference by State autho- 
rities through adequate supervision. 
However, these are matters which 
so far as religious endowments, such 
as the one before us, held to be pre- 


dominantly Jain, for the reasons 
given by the High Court, are con- 
cerned, the State Government can 


take into account in deciding whe- 

ther it should exercise its powers 

under Section 3 (2) of the Act, to 

extend the benefits of the Act to 

pe or, if necessary, to amend the 
ct. 


61. The District Court did not spe- 
cifically frame or try any issue on 
the question whether any endowment 
existed at all. It had framed the 
following points for determination: 


“(1) Is the Sri Manjunatha Devaru 
only a part of the institution known 
as Dharmasthala and not a separate 
institution in itself? 

(2) Is the Dharmasthala a charitable 
institution? : 

(3) Is the Dharmasthala and in 
particular the Manjunatha Devaru 
not an exclusively Hindu place of 
wership? If not do not the provisions 


fi the Hindu Religious Endowments 
.' Act apply? 
(4) Is the Manjunatha Devaru a 


private place of worship? 


(5) Is the order of the Board dated 
$th March 1949 liable to be set 
aside?” 


Commr., H. R. & C.E., Mysore v. Ratnavarma [Prs. 60-63] S.C. 1865 


62. The High Court also did not 
give the finding that no endowment 
whatsoever exists, The extent of 
property covered by any endowment 
was also not really investigated as 
no issue was framed on it. At least, 
the structure of the temple, with the 
idol installed, and the ground upon 
which the temple stands must be 
deemed to be dedicated even though 
these may not, for purposes of 
management, form separable units. 
The High Court took the view that 
the dispute falling under S. 84 (1) 
(a) could be disposed of by decicing 
issues or points numbered 1 and 3 
only, The District Court had chosen 
to resolve the principal dispute that 
arose by deciding issue No, 4, Other 
questions were treated as merely sub- 
sidiary or even unnecessary to decide. 

63. I have tried to indicate above 
what seemed to me to be the real 
nature of the proceedings in the 
course of which a dispute covered by 
Section 84 (1) (a) of the Act arose 
and also the principles on which 
such a dispute should, in- my opinion, 
be resolved, although, I do not con- 
sider it necessary, in exercise of the 
special powers of this Court under 
Article 136, to interfere with the 
High Court’s findings of fact, be- 
cause I think that the powers of the 
Government, which is not even a 
party, acting under Section 3 of the 
Act, are not restricted by decisions 
given by Courts in resolving a dis- 
pute covered by Section 84 (1) of the 
Act, All that the Government was 
bound to do under Section 3 of the 
Act was to consult the Board. The 
Madras Hindu Religious and Chari- 
table Endowments Act of 1959, which 
contains the law governing the sub- 
ject today, has Section 2 relating to 
a general power to extend the pro- 
visions of the Act to Jain public re- 
ligious institutions and endowments 
as a matter of policy, irrespective of 
the character of management, whe- 
ther good or bad, and Section 3, for 
the extension of the provisions of the 
Act to particular Jain religious and 
charitable institutions in cases of 
mismanagement, after due inquiry. 
These powers are not, in any way, 
affected by the dispute which has 


been brought before us under the 
provisions of an Act repealed long 


ago. 


1866 S.C. [Prs, 1-4] Union of India v. Gopalakrishna Nayak 


64. For the reasons given above, 
I concur with the order proposed by 
my learned brother Shinghal that 
this appeal be dismissed and parties 
be left to bear their own costs 
throughout, 

Appeal dismissed. 


AIR 1977 SUPREME COURT 1866 
= 1977 LAB. I. C, 1189 
(From: Karnataka) 


V. R. KRISHNA IYER AND 
A. C. GUPTA, JJ. 

Union of India, Appellant v. A. 
Gopalakrishna Nayak and others, Res- 
pondents. 

Civil Appeal No. 2194 of 1968, D/- 
17-1-1977. 

States Reorganization Acf (1956), 
S. 115 — Inter-State seniority list — 
Provisional list made by State Gov- 
ernment challenged by representation 
to Central] Government — Central 
Government rejecting the representa- 
tion — No question of giving fur- 
ther opportunity while finalising in- 
ter-State seniority list arises. 1965-2 
Mys LJ 40 and 1977 Lab IC 7 (SC), 
Distinguished, Decision of Karnataka 
High Court, Reversed. (Para 6) 
Cases Referred: Chronological Paras 
1977 Lab IC 7: (1976) 4 SCC 412 5 
(1965) 2 Mys LJ 40 2, 3, 5, 6 

KRISHNA IYER, J.i— This civil 
appeal is one of the survivals of ser- 
vice litigation arising from the 
States Reorganisation Act, 

2. Respondent No. 1 was the writ 
petitioner before the High Court 
who challenged an integrated senio- 
rity list in the Transport Department 
of the then Mysore Government, He 
belonged to the then Madras Govern- 
ment and was allotted to the then 
Mysore State and claimed that he 
should have been equated with mo- 
tor vehicles inspections instead of be- 
ing assigned a rank as an assistant mo- 
tor vehicles inspector. The provi- 
sional list prepared by the State 
Government, because it hurt him, 
was challenged by him by a repre- 
sentation to the Central Govern- 
ment which, after due consideration, 
rejected his claim. Thus he enjoyed 
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an opportunity to be heard by the 
Central Government against the pro- 
visional seniority list prepared by the 
Mysore Government. Afterwards, 
the Mysore Government (now Kar- 
nataka Government) finalised the in- 
ter-State seniority list. Aggrieved 
by the assignment of rank as Assis- 
tant Motor Vehicles Inspector in the 
final list, the first respondent filed 
the writ petition before the Karna- 
taka High Court. The High Court, 
under the impression that its earlier 
decision in G. M. Shankariah v. 
Union of India, (1965) 2 Mys LJ 40 
governed the case decided that the 
seniority list prepared by the Cen- 
tral Government was no more than 
a proposal in the context of which 
the petitioner was entitled to make 
a fresh representation which was to 
be heard and decided before the 
Central Government made a final 
list, On this footing a direction was 
given by the court, although it link- 
ed up its order with the final fate of 
Shankariah’s case in the Supreme 
Court. 


3. Actually Shankariah’s case 
(1965) 2 Mys LJ 40 did arrive in the 
Supreme Court and was decided on 
the footing that the inter-State senio- 
rity list which was before the court 
was a provisional one and that in 
that view an opportunity to be heard 
against the equation which was the 
basis of that list was to be afforded 
to the petitioner (ist respondent 
herein). 

4. There is a fundamental 
in the assumption by the court as 
we now see. The learned Solicitor- 
General has drawn our attention to 
the fact that in the present case the 
petitioner himself has alleged in his 
writ petition against the provisional 
list and the foundational equation 
made therein and he had made a re- 
presentation to the Central Govern- 
ment which was rejected. The State 
Government thereafter prepared a 
final list. In paragraph 22 of the 
counter affidavit of the Central Gov- 
ernment it has been pointed out that 
the Union of India “had determined 
the question finally after taking into 
consideration all the representations 
made by the concerned official ...... 
and therefore, the petitioner cannot 
invite this Hon’ble Court to examine 


error 
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the matter as if in an appeal against 
the order passed by this respondent 
(Union of India).” 

5. We see no force in this con- 
tention. Actually Shankariah’s case 
(1965) 2 Mys LJ 40 depended on its 
own facts and proceeded on a conces- 
sion. As has been pointed out later 
by this Court in Union of India v. 
R. D. Nanjiah (1976) 4 SCC 412: 
(1977 Lab IC 7) speaking for the 
Court Beg, J. there pointed out: 

“We think that the concession in 
Shankariah’s case was confined to 
the facts of that particular. case. 
There the list was provisional, The 
most that, could be urged, in the 
light of decisions of this Court, is 
that a person whose seniority is to 
be determined under S, 115 of the 
Act must be given an opportunity 
to object to the Proposed assignment 
of place to him in the seniority list. 


As already observed above, the peti- 


tioner had ample opportunity to do 
that. ~Hence, the principle recognised 
in Shankariah’s case was not applic- 
able to such ‘a case, 

6. It is thus plain that Shankar- 
jiah’s case (1965) 2 Mys LJ 40 can- 
not be of any assistance to the first 
respondent. Here we have a final 
list, not a provisional -one, Here the 
party affected has been heard and 
the Central Government has decid- 
ed and therefore there is no mean- 
ing in affording a second opportunity 
to be heard or to make representa- 
tions. In this view we set aside the 
decision of the Karnataka High 
Court and allow the appeal, 

7. We are handicapped in the 
hearing of this appeal by the ab- 
sence of the 1st respondent for rea- 
sons which we are unable to guess. 
But the learned Solicitor-General has 
fairly taken us through the facts, 
pro and con. Even so, we make it 
clear that this judgment shall not 
preclude the Ist respondent from 
challenging the final inter-State 
seniority list on any ground or in- 
firmity that may appertain to the 
final list qua final list, With this ob- 
servation we allow the appeal but 
leave the parties to bear their own 


costs. 
Appeal allowed. 





Rohtas Industries v. R. Industries Mazdoor Sangh [Pr, 1] S.C. 1867 


AIR 1977 SUPREME COURT 1867 
‘= 1977 LAB, I. C. 1190 


(From: Industrial Tribunal, Patna) 
P. K. GOSWAMI AND N. L. 
UNTWALIA, JJ. 

M/s. Rohtas Industries Ltd., Appel- 
lant v. Workmen represented by Roh- 
tas Industries Mazdoor Sangh and 
another, Respondents, 

Civil Appeal No. 1012 of 1976, D/- 
3-9-1976. 

Constitution of India, Art, 226 — 
Natural justice — Industrial Tribunal 
— Procedure — Refusal of opportu- 
nity to opposite party to examine wit- 
nesses for the reason that written 
statement was not submitted — 
Against principles of natural justice 
— (Industrial Disputes ` Act (1947), 
S. 1i. 


In an industrial matter, the fact 
that the opposite party had not. ear- 
lier submitted the written statement 
was. not a sufficient ground for the 
fribunal to. refuse opportunity to that 
party to examine witnesses. when it 
later on pressed for it. That would 
be against the principles of natural ` 
fustice. . (Para 2) 


GOSWAMI, J.:— There was a re- 
ference to the Industrial Tribunal, 
Patna ‘under Section 10 (d) of the 
Industrial Disputes Act, There were 
several items of dispute referred to 
the Tribunal for adjudication and the 
Tribunal gave its award on 3ist 
January, 1974. The management has 
filled the application of special 
leave. When this matter had ear- 
Her come up for hearing this Court 
issued notice to the respondents to 
show cause why special leave should 
not be granted only with regard to 
item No. 6, namely 6 in the Schedule 
of reference, which may be quoted: 


6. “Whether the following Malis 
are entitled to be departmentalised? 
If so, since when and ' in which scale 
of pay? ` 
. Shri Pukhan 
. Shri Ram Naresh 
. Shri Mahadeo “ 
Shri Harigovind 
. Shri Umraon Singh 
. Shri Deonarain 
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*. witnesses before the 
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1868 S.C, 


7, Shri Suraj Singh 

8. Shri Bishamdeo 

9. Shri Baban Singh 

10. Shri Jagdish 

41, Shri Sheodeni 

12. Shri Ram Pratap 

13. Shri Ganeshi 

14. Shri Deonandan 

15. Shri Rampati 

16. Shri Ram Bilash 

17, Shri Suraj Choubey 
18, Shri Ramlakhan Chaudary 
19, Shri Baliram l 
20. Shri Gautam Giri 

21. Shri Sahdeo Sharad `. 
22. Shri Angad”. - 


2, We have admitted the appeal and | 


have heard learned counsel for “both 
sides. 
-respondents strenuously. contends 
that the “management has, by its cón- 
dict, forfeited its right ‘to examine 
Tribunal, “We 
are not impressed’ by this’ argument. 
The Tribunal refused to allow the 


i management an opportunity toe exa- 


mine witnesses on the. sole ground 
that it had not earlier submitted the 
written statement. That ground in 
an industrial matter,.would not be 
sufficient to refuse examination of 
witnesses when the management later 
on pressed for it, This is against the 
principles of natural justice. It ap- 


pears from the award that the Tri- 


bunal came to its conclusion in res- 
pect of item No, 6 relying upon cer- 
tain documents without giving an op- 
portunity to the management to. pro- 
duce evidence in rebuttal. In view 
of this we cannot sustain the award 
with regard to item No. 6. The ap- 
peal is allowed and the matter is re- 
mitted back to the Tribunal for dis- 
posing item No. 6 referred to „above 
preferably within 3 months from re- 
ceipt of this order after giving rea- 
sonable opportunity to both parties. 
The award in respect of other items 
stands. There will be no order as 
to costs, | "s 


Appeal allowed. Case re- 
manded. 





S. Krishnamurthy v. Genl. Manager, S. Railway 


The learned counsel for the ` 


A.L R- 


AIR 1977 SUPREME COURT 1863 
= 1977 LAB, I. C. 1191 
(From: Madras) 

V. R. KRISHNA IYER AND 
N. L.: UNTWALIA, JJ, 


S. Krishnamurthy, Appellant v. The 
General Manager, Southern Railway, 
Respondent, -> 


Civil Appeal No. 596 of 1975, Dj- 
3-2-1976, 


Constitution of India, Arts, 311 and 
226 — Railway servant — Promotion 
Seniority Promotion denied | 
owing to administrative error — De- 
nial challenged by writ petition 
Tc set right injustice, promotion 
directed by Supreme Court from date 
of writ petition, with suitable orders 
regarding salary and seniority, | 


‘The. appellant joined the Southern, 


i 


-Railway as a clerk way back in Octo- 


ber 1948 and was confirmed as train 
clerk on.-April 1, 1949, He worked 
his way up and became a wagon 
chaser in an ex-cadre post. There- 
after, he was entitled to become As- 
sistant Yard Master but be continued 
as wagon chaser. The promotion post 
for Assistant Yard Master was that 
of traffic inspector. Unfortunately, 
the appellant was not considered for 
that post although others similarly 
situated like him were absorbed as 
traffic inspectors. The Railway Ad- 
ministration discovered the. injustice 
and set right the error of not treat- 
ing the appellant as an Assistant Yard 
Master by its order dated November 
10, 1965; but by that time others had 
been absorbed as traffic inspectors 
and the appellant was not. His re- 
presentation proving unsuccessful, he 
moved the High Court under Arti- 
cle 226 on 20-12-1967 for the relief 
of being treated as traffic inspector 
with effect from Ist January, 1959 
when others similarly situated were 
so absorbed, On the strength of the 
policy decision taken .on December 
31, 1958, the appellant was eligible 
to be absccbed as traffic inspector 
like his confrere. Moreover, he had 
actually worked as Assistant Yard 
Master for some time, (Para 2) 

Held by the Supreme Court (i) that 
in the circumstances, he was entitled 


HT/FU/C578/76/VBB 





1977 


to be taken into the cadre of traffic 
inspector, The Court could not put 
the clock back for all purposes and 
treat him as having been notionally 
appointed as traffic inspector with 
effect from January 1, 1959, All that 
it could do, in conformity with his 
right and in the justice of the case, 
was to direct the Railway _ Authori- 
ties to appoint him as a traffic inspec- 
tor from the date on which he came 
to the High Court with his writ peti- 
tion, viz., December 20, 1967. Those 
who were promoted earlier might be 
adversely affected if the Court direct- 
ed the appellant’s appointment as 
traffic inspector with effect from an 
earlier date. ‘(Para 3) 


(ii) It was reasonable that the ap- 
pellant should be fitted into the scale 
of pay at a point where full notional 
seniority, which he would have been 
entitled to, had the right thing been 
done at the right time, was recog- 
nised. . (Para 4) 


(iii) While seniority was notionally 
extended to him from 1-1-1959, the 
appellant would not be entitled ta 
any salary qua traffic inspector prior 
to 20th December, 1967. However, he 
would be entitled to salary on the 
terms indicated above from 20th 
December, 1967 as traffic inspector; 
that is to say, he would be eligible 
to draw the difference between what 
he has drawn and what he will be 
entitled to on the basis earlier indi- 
cated. (Para 5) 


(iv) It was right and reasonable 
that for purposes of promotion, senio- 
rity would be reckoned from 20th 
December, 1967 but for qualifying 
period, if there was such a condition 
for promotion, his notional service 
from ist January 1959 would be con- 
sidered, (Para 6} 


KRISHNA IVER, Ju— An unfor- 
tunate administrative error, which 
was discovered long after, has led te 
an avoidable writ petition, writ ap- 
peal and an appeal to this Court 
necessarily involving a considerable 
period of litigation and considerable 
expense. We have heard both sides 
at great length and have followed 
the points of the petitioner which 
appealed to the learned single Judge 
of the High Court and of the respon- 


S. Krishnamurthy v. Genl. Manager, S. Railway [Prs. 1-3] S.C. 1869 


dent which appealed to the Division 
Bench which up-turned the judgment 
of the learned single Judge, We ten- 
tatively indicated what struck us as 
the correct and just conclusion, Counsel 
on both sides feel that the conclusion 
we have reached and which will be 
presently set down is manifestly fair 
in the circumstances of the case. 


2. The appellant joined the Sou- 
thern Railway as a clerk way back 
in October 1948 and was confirmed 
as train clerk on April 1, 1949. He 
worked his way up and became a 
wagon chaser in an ex cadre post. 
Thereafter, he was entitled to become 
Assistant Yard Master but, for rea- 
sons which we need not go into, be 
continued as wagon chaser, The pro- 
motion post for Assistant Yard Mas- 
ter is that of traffic inspector, Un- 
fortunately, the appellant was not 
considered for that post although 
others similarly situated like him 
were absorbed as traffic inspectors. 
The Railway Administration discover- 
ed the injustice and set right the er- 
ror of not treating the appellant as 
an Assistant Yard Master by its order 
dated November 10, 1965; but by 
this time others had been absorbed 
as traffic inspectors and the appel- 
lant was not. His representation 
proving unsuccessful, he moved the 
High Court under Art. 226 for the 
relief of being treated as traffic ins- 
pector with effect from Ist January, 
1959 when those others similarly 
situated were so absorbed. The con-! 
flicting fortunes of the case have al- 
ready been indicated and all that we 
need say is that in the light of the 
order of the Railway Administration 
dated November 10, 1965, there has 
been an injustice inflicted on the ap- 
pellant. 


3. On the strength of the policy 
decision taken on December 31, 1958 
the appellant was eligible to be ab~ 
sorbed as traffic inspector like his 
confrere but was not. Moreover, he 
had actually worked as Assistant Yard 
Master for some time. In the circum- 
stances, he was entitled to be taken 
into the cadre of traffic inspector, We 
cannot put the clock back for all 
purposes and treat him as having been 
notionally appointed as traffic inspec- 
tor with effect from January 1, 1959. 
All that we can do, in conformity 
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with his right and in the justice of 
the case, is to direct the respondent 
to appoint him as a traffic inspector 
from the date on which he came to 
the High Court with his writ peti- 
tion, viz., December 20, 1967, Those 
who were promoted earlier might be 
adversely affected if we direct the 
appellant’s appointment as traffic 
inspector with effect from an earlier 
date. We desist from doing so. How- 
ever, we categorically direct that the 
Railway Administration shall appoint 
the appellant as traffic inspector with 
effect from December 20. 1967. 


4. The next question that arises is 
regarding his fitment for the purpose 
-of salary. Undoubtedly, he would 
have been a traffic inspector much 
earlier had the Railway not commit- 
ted the mistake which it discovered 
subsequently. It is, therefore,  rea- 
sonable that the appellant. should be 
fitted into the scale of pay at a 
point where full notional seniority 
{which he would have been entitled 
to, had the right thing been done at 
the right time, is recognised, Plain- 
ly put, he will be drawing a salary 
on 20th December 1967 on the basis 
of a notional appointment as traffic 
inspector as on Ist January, 1959. 
This will govern the salary part of 
his service from 20th December, 
1967. $ 
5. Yet another point that arises is 
as to what is to happen regarding 
his arrears of salary from December 
20, 1967 and for the post-writ-peti- 
tion period. We make it clear that 
while seniority is being notionally 
extended to him from 1-1-1959, the 
appellant will not be entitled to any 
salary qua traffic inspector prior to 
20th December, 1967, However, he 
will be entitled to salary on the 
terms indicated above from 20th 
December, 1967 as traffic inspector. 
that is to say, he will be eligible to 
draw the difference between what 
he has drawn and what he will be 
entitled to on the basis we have ear- 
lier indicated in this judgment. 

6. The appellant has a future and 
hopefully looks forward for promo- 
tion. It is, in our view, right and 
reasonable that for purposes of pro- 
motion, seniority will be reckoned 
from 20th December, 1967 but for 
qualifying period, if there is such a 
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condition for, promotion, his notional 
service from ist January, 1959 will 
be considered. Of course, we need 
hardly say that this order will not 
affect adversely the seniority of those 
who have been appointed as traffic 
inspectors prior to 20th December, 
1967, In the situation arising in the 
case, the respondent will pay the 
costs of the appellant in this Court. 
ae appeal is allowed on the above 
ines, 


Appeal allowed. 





AIR 1977 SUPREME COURT 1870 
(From: Patna) 


Y. V. CHANDRACHUD, P, K. 
GOSWAMI AND P. N, SHINGHAL 
JJ, 


Sita Ram Lakshmanji, Appellant vV, 
Dipnarain Mandal ete., Respondents. 


Civil Appeals Nos, 2369 and 2379 
of 1968, D/- 30-3-1977, 


Civil P. C. (1908), O. 20, R. 12 — 
Suit for possession and past mesne 
profits filed by appellants on 25-1- 
1952 — In view of S. 6 of the Bihar 
Land Reforms Act, 1950, appellants 
could not obtain a decree for posses- 
sion, the suit properties having vested 
in the State Government on 1-1-1956 
— Claim for past mesne profits 
not pressed in view of concurrent 
finding on that question against ap- 
pellants — Respondents, however, 
shown to be in wrongful possession 
from 25-1-1952 to date of vesting 
(viz. 1-1-1956) — Appellants held en- 
titled to a decree for mesne profits 
limited to that period — (Bihar Land 
Reforms Act (30 of 1950), S. 6). 

(Para 1) 

CHANDRACHUD, J.:— In view of 
Section 6 of the Bihar Land Re- 
forms Act, 1950, the appellants can- 
not obtain a decree for possession 
of the suit properties, those proper- 
ties having vested in the State Gov- 
ernment on January 1, 1956, Mr. 
Desai has, therefore, not been able 
to challenge the decree passed by the 
High Court dismissing the appellant’s 
suit for possession. Mr Desai has also 
not been able to press his claim for 
past mesne profits in view of the 
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concurrent finding on that question 
against him. He, however, argues 
that the appellants are entitled to 
mesne profits from January 25, 1952 
when the suit was filed until Janu- 
ary 1, 1956, the date of vesting. 
Since the respondents were wrongful- 
ly in possession of the suit properties 
during this period, we are of the opin- 
ion that the appellants are entitled 
to a decree for mesne profits limited 
to that period. 


2. We, therefore, confirm the judg- 
ment dated May 7, 1965 passed by 
the High Court in the Letters Patent 
Appeal, with the modification that 
there shall be an enquiry into mesne 
profits for the period January 25, 
1952 till January 1, 1956. Appellants 
shall pay half the costs of these ap- 
peals to the respondents in one set. 


3. The stay of proceedings is 
cated. 


va- 


Order accordingly. 
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(From: (1972) 85 ITR 99 (Cal)) 


P. N. BHAGWATI AND S. 
MURTAZA FAZAL ALI, JJ. 


Madan Lal Lohia, Appellant v. 
Asstt. Controller and others, Respon- 
dents. S 


Civil Appeal No. 783 of 1972, D/- 
11-4-1977. 
(A) Estate Duty Aet (1953), Sec- 


tions 73 (5) and 2 (12-A) — Account- 
able person — Garnishee is not such 
a person — Penalty cannot be impos- 
ed on garnishee, Í 


The Scheme of collection and re- 
covery of estate duty under the 
Estate Duty Act is substantially the 
same as that under the income-tax 
law, Section 73, sub-sections (1) and 
(2) of the Estate Duty Act, corres- 
pond to Section 45, sub-section (1) 
of the I.T. Act of 1922, . The Estate 
Duty Act contemplates issue of a no- 
tice of demand to the accountable 
person after an order of assessment 
is made under the Act and it is only 
when the accountable person fails to 
pay in accordance with the requisi- 
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tion contained in the notice of de- 
mand that he is to be deemed to he 
in default. Section 73, sub-section (5) 
incorporates the provisions of sub- 
sections (1), (1A), (2), (3), (4), (5), 
(5A), (6) and (7) of Section 46 LT. 
Act and makes them applicable for 
the purpose of collection and recovery 
of estate duty. It must follow a 
fortiori that penalty can be imposed 
on a garnishee under S. 73, sub-sec- 
tion (5) of the Estate Duty Act, read 
with Section 46, sub-section (1) of 
the Act of 1922 only if the garni- 
shee can be said to be an accountable 
person in default. But, the garni- 
shee cannot be regarded as an ac- 
countable, person, since S. 2, sub- 
s. (12A) defines ‘accountable person’ 
to mean the person accountable for 
estate duty within the meaning of 
the Act and the garnishee does not 
come within the category of persons 


specified in Sections 53 and 54 as 
persons accountable for estate duty. 
There is also no provision in the 


Estate Duty Act, deeming a default- 
ing garnishee as an accountable per- 
son in default by a legal fiction, It 
is, therefore, difficult to see how an 
order imposing penalty could be 
passed against the appellant garni- 
shee even if the notice was a valid. 
notice under which the appellant 
was bound to pay the amount of 
rent in respect of the leased premi- 
ses to the Assistant Controller and 
he failed to do so, The order im- 
posing penalty of Rs. 3,000/- on the 
appellant must, therefore, be held to 
be outside the power of the Assis- 
tant Controller under the Estate 
Duty Act, and it must be set aside. 
(Para 3) 


(B) Estate Duty Act (1953), Ss, 73 
(5) and 53 (1) — Accountable person 
— Liability to pay duty. 


On a proper construction of sub- 
section (1) of S. 53, read in the con- 
text of the other provisions of the 
Act, each of the persons mentioned 
in sub-clauses (a), (b) and (c) would 
be accountable for the estate duty 
on the entire property passing on the 
death and. his accountability qua the 
Revenue would not be limited ° only 
to the estate duty on the particular 
property passing to him, It is true 
it would be very harsh indeed if the 
Revenue were to proceed only against 
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one accountable person for recovery 
of the whole of the estate duty, leav- 
ing out others to whom some pro- 
perty or the other may have passed. 
because that would drive the accoun- 
table person who is required to pay 
the estate duty in respect of the 
property not passing to him, to adopt 
proceedings against the owner of 
that property for recovery of the 
amount of estate duty so paid by 
him and that would unnecessarily 
foster litigation, apart from causing 
hardship to the accountable person 
and involving him in considerable 
waste of time and money. It would 
be desirable if the Estate Duty Offi- 
cer himself apportions the estate duty 
amongst different accountable per- 
sons in accordance with their res- 
pective interests in the property and 
seeks to recover from each account- 
able person only that part of the 
estate duty which is payable in res- 
pect of the property passing to him. 

(Para 5A) 


(C) Estate Duty Act (1953), Sec. 73 
(5) — Leased premises constituting 
estate of deceased — Liability for 
estate duty — Notice to lessee — 
Validity, 


The lessors were in the circum- 
stances accountable for the whole of 
the estate duty on the entire property 
passing on the death of the deceased 
and hence they were liable to pay 
the estate duty limited of course to 
the extent of the leased premises 
which constituted the assets of the 
deceased received by them. Since the 
rent of the leased premises was pay- 
able by the appellant lessee to the 
lessors under the lease deed and the 
lessors were liable to pay the estate 
duty, it was competent to the Assis- 
tant Controller to issue a notice 
under Section 73, sub-section (5) read 
with Section 46, sub-section (54) of 
the I.T. Act of 1922 requiring the 
appellant to pay the amount of rent 
due and to become due in respect of 
the leased premises, It is true that 
in the notice dated 9th January, 
1962, the lessors were not mentioned 
as the persons to whom the amount 
of rent was due from the appellant 
in respect of the leased premises but 
that does not render the notice in- 
valid or ineffective. (Para 6) 
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(D) Estate Duty Act (1953), Sec. 73 
(5) — Recovery of duty — Proceed- 
ing against garnishee — Prior Notice 
of demand on accountable person not 
necessary, 

In order that proceeding may be 
validly taken against a garnishee 
under Section 73, sub-section (5) 
read with Section 46, sub-section (5A) 
of I.T. Act it is not necessary that 
the accountable person must be 
deemed to be in default and hence 
such garnishee proceeding need not 
be preceded by a notice of demand on 
the accountable person under sub- 
s. (1) of S. 73. AIR 1969 SC 408 
though not correct held was binding. 

(Para 7) 

In the first place, the decision in AIR 
1969 SC 408 seems to have overlooked 
the fact that it is only when a no- 
tice of demand is served on the as- 
sessee under Sec. 156 and the period 
for payment of tax mentioned in it 
expires that the tax becomes payable 
by the assessee and it is only then 
that the Income-tax Officer can pro- 
ceed to recover it from the assessee. 
The garnishee proceeding under Sec- 
tion 226, sub-section (3) is merely 
one of the modes of recovery pre- 
scribed by law and it is difficult to 
see how it can be resorted to before 
the tax has become payable by the 
assessee, Secondly, sub-section (3) of 
Sec. 226 permits garnishee proceed- 
ing to be taken for recovery only oi 
‘arrears’ and no tax can be said to 
be in arrears until the expiry of the 
period for payment of tax specified 
in the notice of demand, and thirdly, 
the concept of recovery by any mode 
whatever before the expiry of the 
time allowed for payment of tax is 


foreign to the whole scheme of re- 
covery both under the Act of 1961 
and the Act of 1922. (Para 7) 


Cases Referred: Chronological Para: 
AIR 1969 SC 408: 71 ITR 806 l 


Mr. 8. C. Majumdar and Mrs. 
Laxmi Arvind, Advocates, for Appel- 
lant; Mr, G. C. Sharma, Sr. Advo- 
cate, (Mr, P, L., Juneja, Advocate 
with him), for Respondent. 

BHAGWATI, J.— This appeal by 
special leave raises a short questior 
of law as to the scope of garnishee 
proceeding under S. 73. sub-s. (5) ol 
the Estate Duty Act, 1953 read witt 
Section 46 (5A) of the Indian Income 
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tax Act, 1922. A brief narration of 
the facts giving rise to the appeal 
would be sufficient to explain the 
background against which the ques- 
tion arises for determination in the 
appeal. 


2. One Rai Bhupati Nath Deb 
Bahadur died on 23rd September, 
1959 leaving considerable movable 


and immovable properties which in- 
cluded inter alia a ‘building situate at 
No, 13, India Exchange Place, Cal- 
cutta, Respondents Nos, 3 and 4 
claiming respectively to be the son 
and daughter of the deceased deli- 
vered to the Assistant Controller of 
Estate Duty an account in form ED-1 
of the properties in respect of which, 
according to them, estate duty was 
payable on the death of the deceased. 
The account was filed by respondents 
Nos, 3 & 4 in their capacity as execu- 
tors of the Will D/- 20-12-1957 said 
to have been made by the deceased 
prior to his death, The Assistant 


Controller issued notice under Sec- 
tion 58, sub-section (2) to respon- 
dents Nos. 3 and 4 as accountable 


persons and after hearing them, made 
an order dated 23rd September. 1960 
assessing the principal value of the 
estate of the deceased and determin- 
ing a sum of Rs. 1,40,090.20 as the 
amount payable as estate duty. It-ap- 
pears that the Assistant Controller 
was not able to recover the amount 
of estate duty from respondents Nos. 
3 and 4, since most of the estate of 
the deceased consisted of immovable 
properties which were let out to dif- 
ferent tenants and according to res- 
pondents Nos. 3 and 4, rent was not 
being paid to them by the tenants. 
One of the immovable properties left 
by the deceased, namely, the building 
situate at No. 13, India Exchange 
Place, Calcutta was in the possession 
of the appellant, According to 
appellant, it had been let out to him 
by nine persons who were the ne- 
phews and nieces of the deceased 
and who claimed to be the heirs of 
the deceased on the basis that the 
deceased died without making any 
Will and did not leave any widow or 
son or daughter surviving him. The 
lease given to the appellant by these 
nine persons, who may for the sake 
of convenience be hereinafter refer- 
red to as the lessors, was under a 
1977 S CMR TR G4 
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registered deed dated 5th March, 
1960 and it was a lease for a period 
of thirtyone years with effect from 
ist March, 1960 carrying rent at the 
rate of Rs. 1,400/- per month. Since 
the leased premises — that is how 
we propose to describe the building 
leased to the appellant by the lessors 
— admittedly belonged to the estate 
of the deceased, the rent payable by 
the appellant was a fortiori an 
amount which in law belonged to the 
estate and hence the Assistant Con- 
troller issued a notice dated 9th 
January, 1962, to the appellant under 
Section 73, sub-section (5) of the 
Estate Duty Act, 1953 read with Sec- 
tion 46, sub-section (5A) of the In- 
dian Income-tax Act, 1922 (herein- 
after referred to as the Act of 1922) 
pointing out that “a sum of Rupes 
140,090.20 is due from Shri Tulsi 
Charan Deb and others on account of 
estate duty as accountable persons to 
the estate of late Rai Bhupati Nath 
Deb” and requiring him‘to pay forth- 
with “any amount due from you to 
or, held by you, for, or on account 
of the said estate of Bhupati Nath 
Deb Bahadur” upto the amount of 
Rs, 1,40,090.20 as also “to pay money 
which may subsequently become due 
from you to them_or which you may 
subsequently hold for or on account 
of them upto the amount of arrears 
still remaining unpaid, forthwith on 


the money becoming due or being 
held by you as aforesaid, as such 
payment is required to meet the 


amount due by the accountable per- 
son in respect of arrears of estate 
duty”, It was stated in the notice 
that any payment made by the ap- 
pellant in compliance with the re- 
quest contained in the notice would 
in law be “deemed to have been 
made under the authority of the ac- 
countable person” and the receipt of 
the Assistant Controller “will consti- 
tute a good and sufficient discharge 
of his liability to the person to the 
extent: of the amount referred to in 
the receipt”, The appellant, on re- 
ceipt of the notice, paid the rent for 
the months of December, 1961 and 
January 1962 aggregating to Rupees 
2,800/- to the Assistant Controller 
and informed the lessors about the 
same, The lessors, by their attor- 
ney’s letter dated 24th February, 
1962, however, contended that the no- 
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tice issued by the Assistant Control- 
ler against the appellant was ineffec- 
tual, since the lessors had not been 
assessed to estate duty’ by the Assis- 
tant Controller as accountable per- 
sons and the Assistant Controller was, 
therefore, not competent to require 
the appellant to pay to him the 
amount of rent which was due from 
the appellant to the lessors and more- 
over, the notice required the apoel- 
lant to pay only such amount as was 
due from the appellant to respon- 
dents Nos. 3 and 4 as accountable 
persons and since the amount of rent 
was due from the appellant to the 
lessors and not to respondents Nos. 3 
and 4, the appellant was not liable 
to pay the amount of rent in respect 
of the leased premises to the Assis- 
tant Controller. The appellant act- 
ing on this letter of the lessors’ at- 
torneys, did not pay any further rent 
to the Assistant Controller but paid 
rent for the months from February 
to May 1962 to the lessors. No fur- 
ther payment of rent was thereafter 
made by the appellant either to the 
Assistant Controller or to the lessors. 
Since the appellant did not pay any 
rent to the Assistant Controller for 
the period subsequent to January 
1962 in defiance of the notice dated 
9th January, 1962, the Assistant Con- 
troller issued a notice dated 5th 
March, 1964 to the appellant requir- 
ing him to show cause why penalty 
in the sum of Rs. 10,000/- should not 
be levied for the default committed 
by him, The appellant addressed a 
letter dated 13th March, 1964 point- 
ing out that the accountable persons 
mentioned in the notice dated 9th 
January, 1962 were “Shri Tulsi Chan- 
dra and others”, that is, respondents 
Nos, 3 and 4 and the appellant had 
no concern or connection with these 
accountable persons nor was any. 
amount due from him to them and 
hence the notice dated 9th January, 
1962 was misconceived, The appel- 
lant also called upon the Assistant 
Controller to refund the sum of 
Rs 2 800/- paid by him in respect of 
rent for the months of December 
1961 and January 1962 on the 
ground that this payment had been 
made by him under a bona fide mis- 
take of law. This explanation fur- 


nished by the appellant was found 
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unacceptable and the Assistant Con- 
troller passed an order dated 25th 
March, 1964 holding that rent for 
the months commencing from March 
1962 and ending with March 1964 
aggregating to Rs. 35,000/- had been 
paid by the appellant to the lesrors 
in contravention of the notice dated 
9th January, 1962 issued against him 
and imposing a penalty of Rs. 3,060/- 
under Section 73, sub-section (5) of 
the Estate Duty Act, 1953 read with 
Section 46 (1) of the Act of 1922 and 
requiring the appellant to pay up 
the amounts of Rs. 35,000/- and 
Rs. 3,000/- on or before 6th April, 
1964, The appellant thereupon filed 
a writ petition in the Hish Court 


challenging the validity of the pro- 
ceedings adopted by the Assistant 
Controller under Section 73 (5) of 


the Estate Duty Act, 1953 read with 
Section 46 (5A) of the Act of 19292 
for recovery of the amount of estate 
duty from the appellant as also the 
legality of the Order dated 25th 
March, 1964 imposing penalty of 
Rs. 3,000/- on the appellant, The 
High Court, by a judgment dated ist 
December, 1969, rejected the writ 
petition and hence the present appeal 
by special leave obtained from this 
Court. 


3, There are two quéstions which 
arise for determination in this ap- 
peal: first, whether the notice dated 
9-1-1962 issued by the Assistant Con- 
troller to the appellant was a valid 
notice under which the appellant 
was bound to pay the amount of 
rent in respect of the leased premi- 
ses to the Assistant Controller, and 
secondly, even if the notice dated 
9th January, 1962 was a valid no- 
tice and it obligated the appellant 
to pay the amount of rent to the 
Assisant Controller, whether any pe- 


-nalty could be levied on the appel- 


lant for contravention of the terms 
of the notice. The first question is 
not free from difficulty but the 
second is relatively simple and hence 
it would be convenient to begin first 
with a discussion of the second qiues— 


tion. Now, at the date when the 
notice dated 9th January, 1962 was 
issued by the Assistant Controller 
the Act of 1922 was in force and 


hence the notice was issued under 
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Section 73, sub-section (5) of the 
Estate Duty Act, 1953 read with See- 
tion 46 (5A) of the Act of 1922. Sec- 
tion 73, sub-section (5) of the Estate 
Duty Act, 1953 provides inter alia 
that the provisions of sub-sections 
(1), (LA), (2), (8), (4), (5), (5A), (6) and 
(7) of Section 46 of the Act of 1922 
shall apply as if the said provisions 
were provisions of Estate Duty Act, 
1953 and referred to estate duty and 
sums imposed by way of penalty or 
interest under the Estate Duty Act, 
1953 instead of to income-tax dnd sums 
imposed by way of penalty or inte- 
rest under the Act of 1922 and to 
Controller of Estate Duty instead of 
to Income Tax Officer. Section 46 of 
the Act of 1922 lays down the mode 
and time of recovery of income-tax 
and two sub-sections of this section 
are material, namely, sub-sections (1) 
and (5A) which read as follows: 

*(1) When an assessee is in default 
in making a payment of income-tax, 
the Income-tax Officer may in his 
discretion direct that, in addition to 
the amount of the arrears, a sum 
not exeeeding that amount shall be 
recovered from the assessee by way 
of penalty,” and 


(5A) The Income-tax Officer may 
at any time or from time to time, by 
notice in writing (a copy of which 
shall be forwarded to the assessee at 
his last address known to the 1.-T. O.) 
require any person from whom 
money is due or may become 
due to the assessee or any person who 
holds or may subsequently hold 
money for or on account of the as- 
sessee to pay to the Income-tax Of- 
ficer, either forthwith upon the 
money becoming due or being held 
or at or within the time speci- 
fied in the notice (not being before 
the money becomes due or is held) 
so much of the money as is suffici- 
ent to pay the amount due by the 
tax-payer in respect of arrears of 
Income-tax and penalty or the whole 
of the money when it is equal to or 
less than that amount, 


The Income-tax Officer may at any 
time or from time to time amend or 
revoke any such notice or extend the 
time for making any payment in pur- 
suance of the notice, 

Any person making any payment 
in compliance with a notice under 
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this sub-section shall be deemed to 
have made the payment under the 
authority of the assessee and the re- 
ceipt of the Income-tax Officer shall 
constitute a good and sufficient dis- 
charge. of the liability of such per- 
son to the assessee to the extent of 
the amount referred to in the re- 
ceipt. : 


Any person discharging any liabi- 
lity to the assessee after receipt of 


the notice referred to in this sub- 
section shall be personally liable to 
the Income-tax Officer to the ex- 


tent of the liability discharged or to 
the extent of the liability of the as- 
sessee for tax and penalties, which- 
ever is less. 

If the person to whom a notice 
under this sub-section is sent fails to 
make payment in pursuance thereof 
to the Income-tax Officer, further 
proceedings may be taken by and be- 
fore the Collector on the footing that 
the Income-tax Officer’s notice has 
the same effect as an attachment by 
the Collector in exercise of his powers 
under the proviso to sub-section (2) 
of S. 46. 

Where a person to whom a notice 
under this sub-section is sent objects 
to it on the ground that the sum 
demanded or any part thereof is not 
due to the assessee or that he does 


not hold any money for or on ac- 
count of the assessee, then, nothing 
contained in this section shall be 


deemed to require such person to 
pay any such sum or part thereof, as 
the case may be, to the Income-tax 
Officer.” ; 

The penalty under sub-section (1) of. 
Section 46 can obviously be imposed! 
on an assessee only when the asses- 
see is in default in making paymert 
of income tax and under Section 45, 
the assessee would be deemed to be 
in default when he fails to pay the 
amount of income tax specified as 
payable in a notice of demand serv- 
ed, inter alia, under Section 29 with- 
in the time mentioned in the notice 
of demand or if no time is so men- 
tioned, then on or before the first 
day of the second month following 
the date of service of the notice of 
demand. Thus, two conditions must 
be fulfilled before penalty can be 
imposed under Section 46, subs. (1): 
one is that the person on whom pe- 
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malty is sought to be imposed must 
be an assessee and the other is that 
ithe assessee must be in default with- 
lin the meaning of Section 45, Where 
ia garnishee is required by. notice 
issued únder sub-section (5A) of Sec- 
ition 46 to. pay to the Income-tax Of- 
ificer so much of the money due or 
iwhich may become due from the 
garnishee to the assessee or held or 
which may subsequently be held by 
the. garnishee for or on account of 
the assessee, as is sufficient to pay 
‘the amount due by the tax payer in 
respect of the arrears of income 
tax, he does not become an assessee 
as defined in Section 2, sub-section 
(2). That sub-section defines an as- 
sessee to mean a person by whom 
income tax or any other sum of 
money is payable under the Act and 
the amount which the garnishee is 
required to pay to the Income Tax 
Officer in virtue of a notice under 
sub-section (5A) of Section 46 is not 
“income tax or any other sum of 
money...... payable under this 
The garnishee merely pays 
amount which is due from him to 
the assessee and such payment is in 
discharge of the debt owed by him 
to the assessee. It is not a payment 
the liability for which is created 
under any provision of the Act. The 
garnishee is thus not an assessee 
within the meaning of the definition 
of that term in Section 2, sub-sec- 
tion (2) nor is there any provision in 
the Act which by a legal fiction 
makes him an assessee, The Act also 
deces not contain any provision that 
the garnishee who fails to comply 
with the notice issued under sub- 
section (5A) of Section 46 shall be 
deemed to be.an assessee in deault. 
Tt is interesting to compare the pro- 
visions of the Act of 1922 with the 
corresponding provisions of the In- 
jcome-tax Act, 1961 (hereinafter re- 
‘ferred to as the Act of 1961), Clause 
(x) of sub-section (3) of Section 226 
jot the Act of 1961 provides in clear 
land explicit terms that if the garni- 
shee, to whom a notice under sub- 
section (3) is sent, fails to make 
payment in pursuanee thereof to the 
Income Tax Officer, he shall be 
deemed to be an assessee in default 
in respect of the amount specified in 
the notice. But no such provision is 
to be found in the Act of 1922. It is, 
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therefore, obvious that no penalty 
can be imposed on a garnishee under 
sub-section (1) of Section 46 even if 
he fails to comply with the notice 
issued to him under sub-section (5A) 
of Section 46. Now the scheme of © 
collection and recovery of estate duty 
under the Estate Duty Act, 1953 is 
substantially the same as that under 
the income-tax law. Section 73, sub- 
sections (1) and (2) of the Estate 
Duty Act, 1953 correspond to S., 45, 
sub-section (1) of the Act of 1929. 
These two sub-sections provide that 
where any estate duty, penalty or 
interest is due in consequence of any 
order passed under the Act, the Con- 
troller shall serve upon the person 
accountable or other person liable to 
pay such estate duty, penalty or in- 


terest, a notice of demand in the 
prescribed form specifying the sum 
and the time within which it shall 


be payable and any amount specified 
as payable in the notice of demand 
shall be paid within the time, at the 


. . place and to the person mentioned 


in the notice, or if no time is so men- 
tioned, then on or before the first day 
of the second month following the 
date of service of the notice and 
any person accounable failing so to 
pay shall be deemed to be in default. 
The Estate Duty Act, 1953 also, there- 
fore, contemplates issue of a notice 
of demand to the accountable per- 
son after an order of assessment is 
made under the Act and it is only 
when the accountable person fails to 
pay in accordance with the requisi- 
tion contained in the notice of de- 
mand that he is to be deemed to be 


in default. Section 73, sub-s. (5). 
then incorporates the provisions of 
sub-sections (1), (1A), (2), (3), (4), 


(5), (5A), (6) and (7) of Sec, 46 and 
makes them applicable for the pur- 
pose of collection and recovery of 
estate duty. It must follow a for- 
tiori that penalty can be imposed on 
a garnishee under Section 73, sub- 
section (5) of the Estate Duty Act, 
1953 read with Section 46, sub-s. (1) 
of the Act of 1922 only if the garni- 
shee can be said to be an aecount- 
able person in default, But, for like 
reasons as those discussed while deal- 
ing with the provisions of the Act of 
1922, the garnishee cannot be regard- 
ed as an accountable person, since 
Section 2, sub-section (12A) defines 
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‘accountable person’ to mean the per- 
son accountable for estate duty with- 
in the meaning of the Act and the 
garnishee does not come within the 
category of persons specified in Sec- 
tions 53 and 54 as persons account- 
able for estate duty, There is also 
no provision in the Estate Duty Act, 
1953 deeming a defaulting garnishee 
as an accountable person in default 
by a legal fiction, It is, therefore 
difficult to see how an order impos- 
ing penalty could be passed against 
the appellant, even if the notice dated 
9th January, 1962 was a valid no- 
tice under which the appellant was 
bound to pay the amount of rent in 
respech of the leased premises to 
the Assistant Controller and he fail- 
ed to do so, The order dated 25th 
March, 1964 imposing penalty of 
Rs, 3,000/- on the appellant must, 
therefore, be held to be outside the 
power of the Assistant Controller 
under the Estate Duty Act, 1953 
and it must be quashed and set 
aside. 


4. That takes us-to the considera- 
tion of the first question as to the 
validity of the notice dated %th 
January, 1962. We have already re- 
ferred to the relevant provisions of 
this notice, but it would be desirable 
to recapitulate them here. The no- 
tice starts with the recital of the 
fact that a sum of Rs. 1,40,090.20 is 
due from respondents Nos. 3 and 4 
on account of estate duty “as ac- 
countable persons to the estate of 
late Bhupati Nath Deb Bahadur”. 
This recital states very clearly that 
the amount of Rs, 1,40,090.20 is due 
on account of estate duty payable on 
the death of the deceased. Then it 
goes on to require the appellant to 
pay to the Assistant Controller the 
amount which is due or may become 
due from him to the estate of the 
deceased or which is held or may 
subsequently be held by him for or 
on account of the estate of the de- 
ceased upto the amount of Rupees 
j,40,090.20. Here the amount which 
the appellant is called upon to pay 
to the Assistant Controller is the 
amount due or to become due to the 
estate of the deceased. The purpose 
for which such amount is required 
to be paid is to meet “the amount 
due by the aecountable person in 
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respect of the arrears of estate duty” 
and the appellant is intimated that 
any payment made by him in com- 
pliance with the notice would in law 
be "deemed to have been made under 
the authority of the accountable per- 
son” and the receipt of the Assistant 
Controller would constitute good and 
sufficient discharge of the liability of 
the appellant “to the accountable 
person.” The argument of the appel- 
lant was that the words “accountable 
person” here in the context meant 
respondents Nos, 3 and 4 and since 
the amount of rent was payable by 
him to the lessors and not to res- 
pondents Nos. 3 and 4, the notice 
was inoperative and did not obligate 
him to pay the amount of rent to the 
Assistant Controller. This argument 
may, at first blush, appear, a little 
attractive, but a close look at the 
scheme and relevant provisions of the 
Estate Duty Act, 1953 would be suf- 
ficient to repel it. 


5. The Estate Duty Act. 1953 has 
been enacted in exercise of the legis- 
lative power conferred under Entry 
87 of List I of Seventh Schedule to 
the Constitution and it provides for 
levy and collection of estate duty in 
respect of property. The charge of 
estate duty is imposed by Section 5 
which provides that in the case of 
every person dying after the com- 
mencement of the Act, there shall be 
levied and paid upon the principal 
value of property, settled or not set- 
tled, which passes on the death of 
such person, a duty called “estate 
duty” at the rates fixed in accord- 
ance with Section 35. What property 
shall be deemed to pass on the death 
of a person is laid down in Sees, 6 to 
16 which occur under the heading 
“Property which is deemed to pass”. 
Sections 17 to 20A enacts special pro- 
visions relating to transfers to con- 
trolled companies and there are cer- 
tain exceptions to the charge of 
estate duty enumerated in Sections 21 
to 33, The aggregation of property 
and rates of estate duty are provid- 
ed in Sections 34 and 35. The mode 
of determination of the prineipal va- 
lue of the property passing on the 
death of a person is dealt with in 
Sections 36 to 43 and certain deduc- 
tions and allowances to be made in 
determining the principal value of 
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the estate are to be found in Secs, 44 
to 50-B, Then follows a catena of 
sections providing for collection of 
estate duty. Section 53 lays down 
as to who shall be accountable for 
estate duty and what shall be the 
duties and liabilities of such person 
and it reads as follows: 


“53 (1) Where any property passes 
on the death of the deceased— 

(a) every legal representative to 
whom such property so passes for 
any beneficial interest in possession 
or in whom any interest in the pro- 
roy So passing is at any time vest- 
e tI 

(b) every trustee, guardian, com- 
mittee or other person in whom any 
interest in the property so passing or 
the management thereof is at any 
time vested, and 


(c) every person in whom any inte- 
rest in the property so passing is 
vested in possession by alienation or 
other derivative title, 
shall be accountable for the whole 
of the estate duty on the property 
passing on the death but shall not 
be liable for any duty in excess of 
the assets of the deceased which he 
actually received or which, but for 
his own neglect or default, he might 
have received: 


x x x x 
(3) Every person accountable for 
estate duty under this section 
shall, within six months of the 


death of the deceased, deliver to 
the Controller an account in the pre- 
scribed form and verified in the pre- 
scribed manner of all the properties 
in respect of which estate duty is 
payable: 


Provided that the Controller may 
extend the period of six months 
aforesaid on such terms which may 
include payment of interest as may 
be prescribed, 


(4) Where the person accountable 
knows of any property which he has 
not included in his account because 
he does not know its amount or va- 
lue, he may state that such property 
exists, but he does not know the 
amount or value thereof and that 
he undertakes, as soon as the amount 
and value are ascertained to bring a 
supplementary account thereof and 
to pay beth the duty for which he 


may be liable in respect of such pro- 
perty and any further duty payable 
by reason thereof for which he may 
be liable in respect of the property 
mentioned in the original account, 

(5) Where two or more persons are 

accountable, whether in the same 
capacity or in different capacities, 
for estate duty in respect of any, 
property passing on the death of the 
deceased, they shall be liable jointly 
and severally for the whole of the 
estate duty on the property so pass- 
ing”, 
The words ‘legal representative oc- 
curring in Cl. (a) of sub-s. (1) of 
Section 53 are defined in Sec, 2, sub- 
section (12) to mean: 

“a person who in law represents 
the estate of a deceased person, and 
includes— 

(i) an executor, 

(ii) as regards any obligation under 
this Act, any person who takes pos- 
session of, or intermeddles with, the 
estate of a deceased person or any 
part thereof, and 

(iii) where the deceased was a co- 

parcener of a Hindu family, the 
manager for the time being of the 
family;” 
Another expression which occurs in 
Section 53 and other provisions of 
the Act is ‘person. accountable’ or 
‘accountable person’ and that is defin- 
ed under Section 2, sub-s, (12A) to 
mean: 

“the person accountable for estate 

duty within the meaning of this Act, 
and includes every person in respect 
of whom any proceeding under this 
Act has been taken for the assess- 
ment of the principal value of the 
estate of the deceased:” 
The power to make provisional as- 
sessment in advance of regular as- 
sessment is conferred under Sec. 57 
which reads as follows: 

“57 (1) Estate duty shall be due 
from the date of the death of the 
deceased, and the Controller may, at 
any time after the receipt of ac- 
count delivered under S. 53 or S. 56, 
proceed to make in a summary man- 
ner a provisional assessment of the 
estate duty payable by the person 
delivering the account on the basis 


of the account so delivered. 


assessment 


(1), 


(2) Upon a provisional 
being made under sub-section 
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the person so assessed shall pay to 
the Controller, or furnish security to 
the satisfaction of the Controller for 
the payment of, the estate duty, if 
any payable on the provisional as- 
sessment, and the Controller shall 
thereupon grant him a certificate that 
such duty has been or will be paid 
or that none is due, as the case may 
be, in respect of the property men- 
tioned in the certificate. 


(3) After regular assessment has 
been made under S, 58 any amount 
paid towards the provisional assess- 
ment made under sub-s. (1) shall be 
deemed to have been paid towards 
the regular assessment, 


x x x x x” 


Section 58 provides for the making 
of regular assessment and confers 
power on the Controller to assess 


the principal value of the estate of 
the deceased and to determine the 
amount payable as estate duty, Then 
there are provisions relating to re- 
opening of assessment; penalty for 
default or concealment and rectifica- 
tion of mistakes in the assessment. 
Section 62 provides inter alia that 
any person objecting to any valuation 
made by the Controller, or to any 
order made by the Controller deter- 
mining the estate duty payable under 
Section 58 or S. 59 or denying his 
Hability to the amount of estate 
duty payable in respect of any pro- 
perty, may within thirty days of the 
date of receipt of the notice of de- 
mand under S. 73, appeal to the Ap- 
pellate Controller and the Appellate 
Controller is given the power to dis- 
pose of the appeal. Then a further 
appeal is provided to the Appellate 
Tribunal under S. 63 followed by a 
reference to the High Court under 
Section 64 and an appeal to the Sup- 
reme Court under S, 65. There are 
certain other provisions following on 
these sections which are not material 
for our purpose until we come to 
S. 73 to which we have already re- 
ferred. The last section which is 
material is Section 74 which pro- 
vides that, subject to the provision of 
Section 19, the estate duty payable 
in respect of property, movable or 
immovable, passing on the death of 
the deceased shall be a first charge 
on the immovable property so pass- 
ing, in whomsoever it may vest on 
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his death, after the debts and en- 
cumbrances allowable under Part VI 
of the Act, This is broadly the scheme 
of the Estate Duty Act, 1953 and it 


‘is in the light of this scheme that 


we have to determine the question 
which arises for consideration in this 
appeal. 


5A. Tt. ig clear from the re’sume’ 
of the provisions of the Estate Duty 
Act, 1953 which we have given above 
that under sub-section (3) of Sec. 53 
every person accountable for estate 
duty under sub-s, (1) of that section 
is liable to deliver to the Controller 
within six months of the death of 
the deceased an account of all pro- 
perties in respect of which estate 
duty is payable on the death of the 
deceased. There may be and in 
many cases there would be more than 
one person accountable for estate 
duty under sub-s. (1) of S, 53 and 
the obligation to deliver an account 
of all the properties in respect of 
which estate duty is payable would 
be on each of the persons so ac- 
countable, But one out of several 
accountable persons may deliver an 
account to the Controller under sub- 
s. (3) of S. 53 and that would be 
sufficient to empower the Controller 
to proceed under S, 57, sub-s. (1) to 
make a provisional assessment of the 
estate duty payable by such account- 
able person on the basis of the ac- 
count so delivered and when such 
provisional assessment is made, the 
accountable person “so assessed” 
would be liable under sub-s. (2) of 
S. 57 to pay to the Controller the 
estate duty, if any, payable on such 
provisional assessment. The amount 
of estate duty provisionally assessed 
would be payable only by the ac- 
countable person on whom the provi- 
sional assessment is made. The Con- 
troller would thereafter be entitled 
under S. 58 to make an order of re- 
gular assessment assessing the prin- 
cipal value of the estate of the de- 
ceased and determining the amount 
payable as estate duty. When an order 
of assessment is made, not only the ac- 
countable person in respect of whom 
proceeding for assessment has been 
taken, but also every other accountable 
person would be liable to pay the 


amount: of estate duty, limited of 
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course to “the assets of the deceased 
which he actually received or which, 
but for his own neglect or default, 
he might have received.” That is the 
plain effect of S. 53, sub-s. (1) read 
with S. 73, sub-s. (1). It may be noticed 
that so far as the estate duty payable 
on provisional assessment is concern- 
ed, sub-s. (2) of S. 57 provides that 
“the person so assessed” shall pay the 
amount of such estate duty to the 
Controller, but when we turn to 
sub-s, (1) of S. 53 and See. 73, sub- 
sec, (1), we find that the words “the 
person so assessed’ are absent in 
both these provisions and the liabi- 
lity to pay the amount of estate duty 
due in consequence of an order of 
assessment made under the Act is on 
every “person accountable”,  irres- 
pective whether assessment is made 
on him or not, But here a question 
of some difficulty arises, namely, 
whether each of the accountable per- 
sons in sub-clauses (a), (b) and (c) in 
S. 53, sub-s. (1) is accountable for 
estate duty on the entire property 
passing on the death of the deceased 
or only for the estate duty on the 
particular property falling within the 
respective sub-clauses which passes 
on the death, The difficulty is creat- 
ed on account of the words “the pro- 
perty passing on the death” appear- 
ing in the expression “the whole of 
the estate duty on the property pass- 
ing on the death” in sub-s. (1) of 
S. 53, These words, according to 
their plain grammatical construction, 
would seem to indicate that every 
accountable person would be — ac- 
countable for the estate duty on 
the entire property passing or 
deemed to pass on the death of 
the deceased. But it was argued on 
behalf of the appellant that having 
regard to the words “where any pro- 
perty passes” appearing in the open- 
ing part of the sub-section coupled 
with the words “such property so 
passes” and “the property so pass- 
ing” appearing in the respective sub- 
clauses, the word ‘the’ appearing 
before the words “property passing 
on the death” must again refer to 
the same property which is referred 
to in the respective sub-clause (a), 
(b) or (c), as the case may be. This 
argument, plausible though it may 
seem, is not well founded, for it ig- 
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nores one very important circum- 
stance, namely that each of the per- 
sons mentioned in sub-cis. (a), (b) 
and (e) is rendered accountable for 
the whole of the estate duty not 
merely “on the property so passing” 
but on “the property passing on the 
death”. Where the legislature want- 
ed to refer to the specific property 
passing on the death of the deceased, 
described in the opening part of the 
sub-section, the legislature used the 
words “such property so passes” and 
“the property 7 So passing” in sub- 
cls. (a), (b) and (c), but while impos- 
ing accountability for the estate duty, 
the legislature made a deliberate de- 
parture and instead of the words “the 
property so passing”, which were fami- 
liar coinage, it used the words “the 
property passing on the death”. This 
departure in phraseology is highly 
significant and clearly indicates that 
the- legislative intent was that each 
of the persons mentioned in sub- 
clauses (a), (b) and (c) should be ac- 
countable for the estate duty on the 
entire property passing on the death. 
It was for this. reason that the liabi- 
lity of each of these persons had to 
be limited to “the assets of the de- 
ceased which he actually received or 
which, but for his own neglect or 
default, he might have received”. If 
the liability of each of these persons 
was only to the extent of the estate 
duty on the particular property fall- 
ing within the respective sub-clauses, 
there was no need for limiting it to 
the assets of the deceased which such 
person received or ought to have re- 
ceived. The appellant. however con- 
tended that if this construction of sub- 
s. (1) of S. 53 were accepted it would 
lead to consequences which could hard- 
ly have been intended by the legisla- 
ture. He pointed out by way of an 
example that a trustee of an insurance 
policy taken out by the deceased 
under the Married Women’s Property 
Act, 1874, which policy is exempt 
from payment of estate duty by rea- 
son of the total amount payable 
thereunder being Rs. 50,000/- or less, 
would become accountable and conse~ 
quently liable to pay, out of the po- 
licy monies, the estate duty payable 
in respect of the free estate of the de- 
ceased — to the extent of the whole 


of the policy monies in the hands of 
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the trustee — even though the Mar- 
ried Women’s Property Act expressly 
provides that the estate of the hus- 
band is not to have any interest in 
the policy monies. It is not neces- 
sary for us to decide whether such 
an anomaly would arise or not, be- 


cause the possibility that an anomaly’ 


may arise on a particular construc- 
tion is only a factor to be taken into 
account by the court where two 
interpretations are possible, but 
where the meaning of a statutory 
provision is plain, it cannot alter 
such meaning. Moreover, it appears to 
us prima facie that no such anomaly 
would arise on the interpretation 
which we are inclined to accept, be- 
cause it seems that though the trus- 
tee of the insurance policy would 
fall within sub-clause (b) and hence 
become accountable for the estate 
duty on the entire property passing 
on the death, he would not be liable 
to pay the estate duty out of the po- 
licey monies, since the estate of the 
deceased would have no interest in 
the policy monies and the policy 
monies would not form part of 
the estate of the deceased and his 
liability as an accountable person 
would be limited only to the assets 
of the deceased which he has actual- 
ly received or which he ought to 
have received, The appellant then 
relied on the language of sub-s, (5) 
of S. 53 and pointed out that even 
that sub-section refers to the joint 
and several liability of an accountable 
person “in respect of any property 
passing on the death of the deceas- 


ed”, only to the extent of “the whole 
of the estate duty on the property 
so passing” and urged that if under 
sub-section (1) of S. 53 every account- 
able person were to be account- 
able for the whole of the estate duty 
on the entire property passing or 
deemed to pass on the death of the 
deceased, sub-s. (5) would be render- 
ed superfluous, But we do not think 
this is a correct way of looking at 
sub-s, (5) because what this section 
does is merely to emphasise the prin- 
ciple of joint and several liability 
where two or more persons are ac- 
countable for estate duty in respect 
of any property passing on the death 
of the deceased, regardless whether 
they are so accountable in the same 
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capacity. or in different capacities, It 
would be reading much more in sub- 
section (5) than what its language 
warrants to say that this sub-section 
is consistent only with an  arcount- 


_able person mentioned in sub-clause 


(a), (b) or (2) of sub-s. (1) being ac- 


‘countable only in respect of estate 


duty on the particular property pass- 
ing to him on the death of the de- 
ceased, The object of sub-s, (5) is 
to provide that every accountable 
person shall be liable not only joint- 
ly with other accountable persons, 
but also severally, for estate duty in 
respect of any and every property 
passing on the death of the deceased. 
Sub-section (5) does not, therefore, 
in our opinion; militate against the 
construction which we are inclined to 
place upon sub-section (1). In fact 
Section’ 76 clearly postulates that an 
accountable person may have to pay 
estate duty in respect of a property 
not passing to him and provides for 
his indemnification in such a contin- 
gency by saying that if a person ac- 
countable under S, 53 pays any part 
of the estate duty in respect of any 
property not passing to him, it shall, 
where occasion requires, be repaid to 
him by the trustees or owners of 
that property, If an accountable 
person mentioned in sub-clause (a), 
(b) or (c) of sub-s. (1) were liable for 
estate duty only in respect of the 
particular property passing to him, 
there would be no need for such a 
provision as S, 76, because insuch an 
event there would be no question of 
payment by an accountable person of 
estate duty in respect of any pro- 
perty not passing to him. The pro- 
vision for indemnification enacted in 
5. 76 clearly suggests that an ac- 
countable person being liable for 
estate duty on the entire property 
passing on the death may have to 
pay estate duty even in respect of a 
property not passing to him, but 
in such a case he would be en- 
titled to be reimbursed by ‘the 
trustees or owners of that property 
in respect of the amount of estate 
duty paid by him. We are, there- 
fore, of the view that on a proper 
construction of sub-s. (1) of Section 
53, read in the context of the other 
provisions of the Act, each of the 


persons mentioned in sub-clauses (a), 
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(b) & (c) would be accountable for the 
estate duty on the entire property 
passing -on the death and his accoun- 
tability qua the Revenue would not 
be limited only to the estate duty on 
the particular property passing to 
him. Though we are taking this 
view as a matter of construction, we 
must point out that it would be very 
harsh indeed if the Revenue were to 
proceed only against one accountable 
person for recovery of the whole of 
the estate duty, leaving out others 
to whom some property or the other 
may have passed, because that would 
drive the accountable person who is 
required to pay the estate duty in 
respect of the property not passing 
to him, to adopt proceedings against 
the owner of that property for re- 
covery of the amount of estate duty 
so paid by him and that would un- 
necessarily foster litigation, apart 
from causing hardship to the ac- 
countable person and involving him 
in considerable waste of time and 
money. We think it would be desir- 
able if the Estate Duty Officer him- 
self apportions the estate duty 
amongst different accountable per- 
sons in accordance with their respec- 
tive interests in the property and 
seeks to recover from each account- 
able person only that part of the 
estate duty which is payable in res- 
pect of the property passing to him. 
We are told that this is the practice 
which is at present being followed 
by the Estate Duty Office and we 
hope and trust that the Estate Duty 
Office will continue to follow the 
same practice even under the law as 
interpreted by us. 


6. Now let us consider the posi- 
tion of the lessors in the light, of 
the aforesaid discussion of the aw. 
The lessors were clearly accountable 
persons since they admittedly took 
possession of and intermeddled with 
the leased premises which formed 
part of the estate of the deceased and 
if their contention is correct — and 
we must assume it to be so, since 
that was the ease of the appellant — 
the leased premises passed to them for 
beneficial interest in possession and 
in any event interest in the leased 
premises became vested in them on 
the death of the deceased. The order 
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of assessment made by the Assistant 
Controller was not challenged by the 
appellant in the writ petition nor was 
it at any time declared invalid by a 
superior authority at the instance of 
the lessors, Not even any steps ap- 
pear to have been taken by the les- 
sors for the purpose of challenging 
the order of assessment, The order 
of assessment must, therefore, be 
taken to be valid for the purpose of 
the present proceedings. The lessars 
were in the circumstances account- 
able for the whole of the estate juty 
on the entire property passing on the 
death of the deceased and hence they 
were liable to pay the estate duty 
of Rs. 1,40,090.20 limited of course 
to the extent of the leased pre- 
mises which constituted the asset of 
the deceased received by them, Since 
the rent of the leased premises was 
payable by the appellant to the les- 
sors under the lease deed and the 
lessors were liable to pay the estate 
duty of Rs. 1,40,090.20, it was com- 
petent to the Assistant Controller to 
issue a notice under Section 73, sub- 
section (5) read with Section 46, sub- 
s. (5A) of the Act of 1922 requir- 
ing the appellant to pay the. amount 
of rent due and to become due in 
respect of the leased premises. Now 
it is true that in the notice dated 
9th January, 1962, the lessors were 
not mentioned as the persons to 
whom the amount of rent was due 
from the appellant in respect of the 
leased premises but that does not 
render the notice invalid or ineffec- 
tive. What the notice dated 9th 
January, 1962 in substance and ef- 
fect required the appellant to do was 
to pay to the Assistant Controller the 
amount due or to become due from 
the appellant to the lessors in res- 
pect of the leased premises; that 
amount could rightly and legitimately 
be described as amount due to the 
estate of the deceased so as to be 
covered by the terms of the notice 
and hence under the notice the apa 
pellant was liable to pay the arrears 
of rent and the amount of future 
rent in respect of the leased premi- 
ses to the Assistant Controller to the 
extent of Rs, 1,40,090.20. The appel- 
lant in fact rightly understood his 
obligation under the notice dated 9th 


January, 1962 and paid two months’ 
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rent aggregating to Rs. 2,800/- to the 
Assistant Controller and it is only 
thereafter that he refused to make 
further payment of rent, presumably 
with a view to obliging the lessors. 
This was clearly in breach of the 
requisition contained in the notice 
dated 9th January, 1962. 


7. Before we close, we must refer 
to one other contention urged on be- 
half of the appellant, namely, that 
no notice of demand having been 
issued under Section 73, sub-s. (1) to 
the lessors, the amount of estate duty, 
though due in consequence of the 
order of assessment made by the As- 
sistant Controller, was not payable by 
the lessors and consequently no no- 
tice under Section 73, sub-s, (5) read 
with Section 46, sub-section (5A) of 
the Act of 1922 could be issued 
against the appellant requiring him 
to pay the amount of rent due from 
him to the lessors and the notice 
dated 9th January, 1962 was accord- 
ingly invalid. The Revenue put for- 
ward a twofold argument in reply 
to this contention, The first answer 
made by the Revenue was that this 
contention was at no time raised in 
the writ petition nor was it urged 
before the High Court and since it 
rested on a question of fact as to 
whether notice of demand under Sec- 
tion 73, sub-section (1) was served 
on the lessors before issuing the no- 
tice dated 9-1-1962, it could not 
be allowed to be raised for the first 
time at the hearing of the appeal be- 
fore us, This answer in our opinion, 
affords complete refutation to the 
contention of the appellant. The ques- 
tion whether notice of demand was 
served on the lessors under Sec. 73, 
sub-section (1) before issue of the 
notice dated 9th January, 1962 is es- 
sentially a question of fact and if it 
has not been raised in the writ peti- 
tion, nor argued before the High 
Court, it cannot be allowed to he 
agitated for the first time before 
this Court, Secondly, it was urged 
that, in any event, notice under Sec- 
tion 73, sub-section (5) read with 
Section 46, sub-section (5A) of the 
Act of 1922 could be validly issued 
against a garnishee without service 
of notice of demand on the account- 
able person under sub-section (1) of 
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of Section 73 and hence the notice 
dated Sth January, 1962 could not 
be assailed as invalid on the ground 
that it was not preceded by a notice 
of demand on the lessors under Sec- 
tion 73, sub-section (1). Support for 
this contention was sought to be 
drawn from the decision of this Court 
in Third Income-Tax Officer, Manga- 
lore v, M. Damodar Bhat, 71 ITR 
806: (AIR 1969 SC 408). Now, this 
was a decision given with reference 
to sub-section (3) of Section 226 of 
the Act of 1961 which corresponds 
to Sec, 46, sub-section (5A) of the 
Act of 1922, The question which 
arose for determination was whether 
action under Section 226, sub-see, (3) 
could be taken only where the as- 
sessee was in default and this Court 
held that in a proceeding under Sec- 
tion 226, sub-s. (3), it was not neces- 
sary that the assessee should be in 
default or should be deemed to be in 
default. This Court speaking through 
Shah, J., pointed out: “Section 226, 
however, provides other methods of 
recovery and there is no reference 
in Section 226 (3) to.any default on 
the part of the assessee. Section 226 
(3) merely states that the Income- 
tax Officer may, ‘at__any time or 
from time to time’, by notice in writ- 
ing require any person who holds or 
may subsequently hold money for or 
on account of the assessee, to pay to 
the Income-tax Officer either forth- 
with so much of the money as is 
sufficient to pay the amount due by 
the assessee in respect of arrears or 
the whole of the money when it is 
equal to or less than that amount. 
In a proceeding under Sec, 226 (3) of 
the new Act, therefore, it is not 
necessary that the assessee should be 
in default or should be deemed to 
be in default and no such condition 
or limitation is imposed by the lan- 
guage of that sub-section”, If this 
decision lays down the correct law 
on the subject —- and since this is a 
decision given by a Bench of three 
Judges of this Court, it must be re- 
garded as binding upon us — it must 
be held, while interpreting the cor- 
responding provisions of sub-sections 
(1), (2) and (5) of Section 73 of the 
Estate Duty Act, 1953 read with Sec- 
tion 46, sub-s. (5A) of the Act of 


1922 that, in order that proceeding 
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may be validly taken against a gar- 
nishee under Section 73, sub-sec, (5) 
read with S. 46, sub-section (5A), it 
is not necessary that the accountable 
person must be deemed to be in de- 
fault and hence such garnishee pro- 
ceeding need not be preceded by a 
notice of demand on the accountable 
person under sub-section (1) of Sec- 
tion 73. We must, however, point 
out that we are taking this view be- 
cause the decision in Third Income- 
tex Officer, Mangalore v. Damodar 
Bhat (supra) binds us, though we do 
feel that the view taken in this 
decision is not correct, In the first 
place, the decision seems to have 
overlooked the fact that it is only 
when a notice of demand is served 
on the assessee under Sec. 156 and 
the period for payment of tax men- 
tioned in it expires that the tax be- 
comes payable by the assessee and 
it ig only then that the Income-tax 
Officer can proceed to recover it 
from the assessee. The garnishee 
proceeding under S, 226, sub-s, (3) is 
merely one of the modes of recovery 
prescribed by law and it is difficult 
to see how it can be resorted to be- 
fore the tax has become payable by 
the assessee, Secondly, sub-s, (3) of 
Sec, 226 permits garnishee proceed- 
ing to be taken for recovery only 
of ‘arrears’ and no tax can be said 
to be in arrears until the expiry of 
the period for payment of tax speci- 
fied in the notice of demand, and 
thirdly, the concept of recovery by 
any mode whatever before the ex- 
piry of the time allowed for pay- 
ment of tax is foreign to the whole 
scheme of recovery both under the 
Act of 1961 and the Act of 1922. But 
as we have pointed out, the decision 
in Third Income-tax Officer, Manga- 
lore v. M. Damodar Bhat (supra) is 
binding upon us and it affords a 
complete answer to the contention of 
the appellant. 


8. We must, in the circumstances, 
hold that the notice dated $th Janu- 
ary, 1962 was a valid notice and the 
appellant was bound to comply with 
it and to pay to the Assistant Con- 
troller the amount of rent due or to 
become due in respect of the leased 
premises. 


9. We accordingly allow ; the ap- 
peal in part and issue a writ quash- 
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ing and setting aside the order dated 
25th March, 1964 in so far as it im 
poses penalty of Rs. 3,000/- on the 
appellant, but so far as the notice 
dated 9th January, 1962 is concern- 
cd, we uphold its validity and re- 
ject the appeal. There will be no 
order as to costs throughout, 

Appeal partly allowed. 
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M/s. Velji Lakshmi & Co. ete., Ap- 
pellants v, M/s. Benett Coleman & 
Co, ete, Respondents, 

Civil Appeals Nos. $15 and 916 of 
1972, D/- 14-4-1977. 


(A) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 
1947), S. 13 (1) Cl. (hhh) — Eviction 
for purpose of demolition ordered by 
Local Authority — Municipal Com- 
missioner granting permission fo raise 
temporary structure under City of 
Bombay (Building Works Restriction) 
Act (18 of 1944), subject to condition 
that the same would be pulled down 
whenever required to give effect to 
any improvement Scheme — Notice 
of demolition issued after expiry of 
Act of 1944 — Held, notice was an 
‘order’ within the meaning of Clause 
(hhh) — Effect of expiration of a 
temporary Act stated, 


Though no statutory rule or bye- 
law was made under the Bombay 
Act, 1944. the Municipal Com- 
missioner had plenary power under 
Section 3 of the Act to authorise by ` 
means of a written permission the 
construction of any building or struc- 
ture in the area described in the 
Schedule to the Act subject to such 
conditions, if any, as he might have 
thought fit to specify in the permis- 
sion, In the instant case the per- 
mission having been granted subject 
to the express condition that the 
plaintiff shall pull down or remove 
the temporary structure in question 
whenever called upon to do so and 
the same having been annexed to 
and made to go with the ownership 
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of the structure in respect whereof, 
it was granted by virtue of S. 8 ofthe 
Bombay Act, 1944. it could be en- 
forced by the Municipal Commr. 
under Regulation Nos. 36 & 38 of the 
special Regulations made by the 
Arbitrator which became a part and 
parcel of the Bombay Town Planning 
Act, 1954 by virtue of Sec. 51 (3) of 
the Act as also under Sec, 55 (1) (a) 
read with Rule 28 made under Sec- 
tion 87 of the Act. (Para 28) 


Thus the direction in the notice 
for demolition of the premises in 
question which clearly had its gene- 
sis in the aforesaid statutory provi- 
sions did constitute an order within 
the meaning of Clause (hhh) of sub- 
section (1) of S. 13 of the Bombay 
Rents Control Act, 1947 and the 
plea that no statutory rule or bye- 
law having been made under the 
Bombay Act, 1944 and the Notice 
not being based on any statutory 
power exercisable by the Commis- 
sioner did not constitute such an 
order was wholly untenable. 

(Para 29) 

The question as to whether the res- 
trictions, rights and obligations flow- 
ing from the provisions of a tempo- 
rary statute which come to an auto- 
matic end by efflux of time expire 
with the expiry of the statute or 
whether they endure and survive 
after the expiry of the statute de- 
pends upon the construction of the 
statute and the nature and charac- 
ter of the rights, restrictions and ob- 
ligations and no rigid or inflexible 
rule can be laid down in this behalf. 

(Para 20) 

The provisions of Sections 3 and 8 
of the Bombay Act, 1944 were per- 
manent as to the restrictions, rights 
and obligations imposed, acquired 
and incurred thereunder, A fortiori, 
the rights acquired by the Municipal 
Commissioner, Greater Bombay, by 
virtue of the express conditions im- 
posed by him while granting the 
permit were not subject to a time 
limit and did not lapse with the ex- 
piry of the Act, 

(Para 20) 

The Municipal Commissioner was 
therefore competent after the expiry 
of the Bombay Act, 1944 to issue 
the notice to the Plaintiff calling 
upon it to demolish the premises in 
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the 
Act, 
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question. Being a creature of 
Bombay Municipal Corporation 
1888, and a functionary who is re- 
quired to be appointed from time 
to time in terms of Section 54 of the 
Act, his life did not depend upon the 
life of the Bombay Act, 1944, 

(Para 25) 


The fact that reference to S. 489 of 
the Municipal Corpn, Act, 1888 was 
erroneously or incorrectly made in 
the notice was immaterial as it is well 
settled that if the exercise of a power 
can be traced to a legitimate source, 
the fact that it was purported to 
have been exercised under a differ- 
ent power does not vitiate the exer- 
cise of the power in question, AIR 
1973 Bom 86, Affirmed. AIR 1962 
SC 945, Rel, on. Case law dis- 
cussed, (Para 26) 


(B) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 
1947), S. 13 (1) Cl, (hh) and Clause 
(hhh) — Difference between Cl. (hh) 
and Cl. (bhb) Requirements of 
Clause (hhh) — Whether subject to 
conditions embodied in sub-s. (3A). 

The ground specified in Cl. (hhh) of 
sub-section (1) of S. 13 of the Bom- 
bay Rents Control Act, 1947 does not 


stand on the same footing as the 
ground specified in its preceding 
clause viz. Clause (hh). Whereas 


Clause (hh) which appears to have 
been enacted with a view to provide 
better and more housing accommoda- 
tion in the interest of the public re- 
lates to a landlord’s bona fide inten- 
tion to demolish the building of his 
own volition and to erect a new 
building in its place, clause (hhh) 
which was inserted by Bombay Act 
61 of 1953 inter alia to prevent a 
landlord or a tenant from impeding 
the town improvement or town plan- 
ning scheme which is presumed to be 
in public interest relates to compul- 
sory demolition ordered by a local 
or competent authority, It is because 
of this difference that the ground 
specified in Cl, (hhh) is not subject 
to the conditions and restrictions em- 
bodied in sub-s. (3A) of S. 13 and 
Sections 17A, 17B and 17C of the 
Bombay Rents Control Act, 1947, It 
is sufficient to satisfy the require- 
ment of the ground specified in this 
clause that the order of demolition is 
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issued by the local or competent 
authority in exercise of the powers 
vested in it and the order discloses 
that in the opinion of the local or 
competent authority, the premises are 
ree tired for the immediate purpose 
of demolition. (Para 30) 


(C) Bombay Rents, Hotel and 
Lodging House Rates Control Act 
(57 of 1947), S. 13 (1) Cl. (hhh) — 
Evietion on ground of premises be- 
ing required for immediate purpose 
of demolition —- Whether it is the 
Lacat Authority and not the land- 
lord who has power to evict tenant 
under Clause (hhh), (Bombay Muni- 
cipal Corporation Act (3 of 1888), See- 
tion 507), 


It is the landlord and not the Lo- 
cal Authority who has the power to 
evict the tenant on the ground spe- 
cified in Cl. (hhh) of sub-s. (1) of Sec- 
tion 13 of the Bombay Rents Control 
Act, 1947, The submission that it is 
the local authority who has the 
power to evict the tenant overlooks 
the provisions of S. 507 of the Bom- 
bay Municipal Corporation Act. 1888 
whereunder the landlord can get an 
order against the tenant to allow 
him (the landlord) reasonable facili- 
ties to enter the leased premises in 
order to enable him to comply with 
the notice issued by the Municipal 
Commissioner. (Para 33) 
Cases Referred: Chronological Paras 


AIR 1974 SC 1281:(1975) 1 SCR 138: 


1974 Lab IC 984 26 
ATR 1971 SC 2039:(1971) 3 SCR 
506 26 


AIR 1970 SC 1173: (1969) 2 SCR 481 
26 


AIR 1964 SC 264: (1964) 4 SCR 991: 
1964 (1) Cri LJ 156 26 
AIR 1962 SC 945:1962 Supp (2) 
SCR 380 17 
ATR 1959 SC 609:1959 Supp (2) 
SCR 87:1959 Cri LJ 782 12, 22 
(1956) 1 All ER 567:1956 1 WLR ae 
2 

ATR 1954 SC 683: 1954 Cri LJ 1736 
12, 21 

AIR 1951 SC 301:1951 SCR 621: 52 
Cri LJ 1103 12, 23 
(1841) 8 M & W  234:151 ER P 
(1803) 3 East 205: 102 ER 576 18, 19 
Mr. D. V. Patel, Sr. Adv. in C, A. 
No, 915 of 1972; Mr. R. P. Bhatt, 


[Prs. 1-2] V, L. & Co. v. Benett Coleman & Co. 


A.I. R. 


Sr. Adv. in C, A, No. 916 of 1972; 
(M/s. M. P, Sabla, P. B. Agarwal and 
B. R. Agarwala, Advs. with them), 
for Appellant; Mr. F. S. Nariman, Sr. 
Adv., (M/s. H. C. Tunara, K, J. 
John, Advs. with him), for Respon- 
dents. 


JASWANT SINGH, J.:— These 
two appeals by special leave granted 
by this Court which are directed 
against the judgment and order dated 
20-3-1972 of the High Court of 
Bombay at Special Civil Applications 
Nos. 1686 and 1687 of 1969 shall be 
disposed of by this judgment. 

2. The subject-matter of dispute 
which has wended its way to this 
Court is a godown, being godown No. 
2 built on Plot No. 37 bearing C. S. 
No. 130, Elphinstone Estate at Masjid 
Siding Road, Kurla Street, Bom- 
bay-9 which belongs to Port Trust, 
Bombay. Respondent No, 1 in both 
the above mentioned appeals viz, M/s. 
Benett Coleman & Co, got the afore- 
said plot No. 37 as also plot No. 36 
on lease from the Port Trust, Bom- 
bay, on Ist August, 1933 on a year- 
ly rent of Rs. 416.89. On plot No. 
37, the said respondent erected some 
godowns which along with certain 
other buildings that had grown up in 
a haphazard manner and could be 
described as slums were destroyed as 
a result of terrific explosions which 
occurred on April 14, 1944 in the 
Bombay Docks. Being of the view 
that it was extremely desirable that 
rebuilding in the devastated area 
should be carried out on modern 
principles of town planning, the Bom- 
bay Municipal Corporation by its re- 
solution No, 763 dated 23rd Novem- 
ber, 1944, declared its intention to 
formulate a town planning scheme 
under the provisions of the Bombay 
Town Planning Act of 1915. The 
Government of Bombay sanctioned 
the making of the Scheme by their 
resolution No, 5355/33 dated 9th July 
1945 published in Official Gazette 
dated 12th July, 1945. As the pre- 
paration of the scheme was likely to 
take time and it was necessary to 
restrain owners of building in the de- 


vastated area from reconstructing 
them in a haphazard manner which 
would conflict with the proposed 


scheme, the Governor of Bombay in 
exercise of the powers vested in him 
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by virtue of the proclamation dated 
4th November, 1939, issued by him 
under Section 93 of the Government 
of India Act, 1935 assuming-to him- 
self inter alia all the powers vested 
by or under the Government of India 
Act, 1935 in either chamber of the 
Provincial Legislature made an Act 
called the City of Bombay (Building 
Works Restriction) Act, 1944 (Bombay 
Act No, XVIII of 1944) (hereinafter 
referred to as ‘the Bombay Act’ 1944) 
Section 2 of this Act ordained that 
unless there is anything repugnant 
in the subject or context, words and 
expressions used in the Act shall have 
the same meaning as in the princi- 
pal Act viz, the City of Bombay 
Municipal Act, 1888 (Bombay ITI of 
1888). Section 3 of this Act prohibit- 


ed every person during the period of. 


one year from the date of the com- 
mencement of the Act to do any work 
of erecting, re-erecting, constructing, 
reconstructing, adding to or altering 
or repairing any building, wall or 
other structure or any part thereof 
situate in the area bounded on the 
South by the northern edge of Car- 
nac Road and Carnac bridge, on the 
East by the western edge of the 
Frere Road, on the North by the 
southern edge of Elphinstone Road 
and Sandhurst Road and on the West 
by the eastern edge of Mohamadal- 
ly Road or laying out any private 
street in the said area, except under 
the authority of a written permission 
granted by the Commissioner and in 
accordance with such conditions, if 
any, as the Commissioner might 
think fit to specify in the permis- 
sion. The proviso to the section autho- 
rised the Provincial Government to 
extend the aforesaid period of one 
year by means of notification pub- 
lished in the Official Gazette. In 
exercise of the power conferred by 
the proviso, the Government of Bom- 
bay extended the period referred to 
in Section 3 of the Act in respect of 
the restriction on building works 
without permission upto and inclusive 
of the 31st day of December, 1946. 
Section 8 of the Act provided that 
the benefit of any written permission 
granted under Section 3 shall be an- 
nexed to and shall go with the 
ownership of the building, wall or 
other structure or private street, as 
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the case may be, in respect of which 
it was granted and may be enforreed 
by every person in whom tbat 
ownership is for the time being vest- 
ed. By means of notification dated 
3rd April, 1946, the Governor of 
Bombay in exercise of the powers 
conferred on him by sub-section (2) 
of Section 93 of the Government of 
India Act, 1935 made a proclamation 
with the concurrence of the then 
Governor-General revoking the afore- 
said proclamation dated 4th Novem- 


“ber, 1939 as subsequently varied by 
the proclamations 


dated the 15th 
February, 1943 and 20th November, 
1945, Section 93 of the Government 
of India Act, 1935 under which the 
proclamations dated the 4th Novem- 
ber, 1939, 15th February, 1943, 20th 
November, 1945 and 3rd April, 1946 
were made provided as follows:— 
Provisions in ease of failure of 
constitutional machinery. 

“93. Power of Government to issue 
Proclamation. (1) If at any time 
the Governor of a Province is 
satisfied that a situation has arisen 
in which the Govt. of the Province 
cannot be carried on in accordance 
with the provisions of this Act, he 
may by proclamation, 

(a) declare that his functions shall, 
to such extent as may be specified in 
the Proclamation be exercised by him 
in his discretion; 

(b) assume to himself all or any of 
the powers vested in or exercisable 
by any Provincial body or authority; 
and any such Proclamation may econ- 
tain such incidental and consequen- 
tial provisions as may appear to him 
to be necessary or desirable for giv- 
ing effect to the objects of the Pro- 
clamation, including provisions for 
suspending in whole or in part the 
operation of any provisions of this 
Act relating to any Provincial body 
or authority: 


Provided that nothing in this sub- 
section shall authorise the Governor 
to assume to himself any of the 
powers vested in or exercisable by a 
High Court, or to suspend, either in 
whole or in part, the operation of 
any provision of this Act relating to 
High Courts. 

(2) Any such Proclamation may be 
revoked or varied by a subsequent 
Proclamation. 


r 
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(3) A Proclamation under this sec- 
tion: 

(a) shall be 
with to the Secretary of State 
shall be laid by him before 
House of Parliament; 

(b) unless it is a Proclamation re- 
voking a previous Proclamation, shall 
cease to operate at the expiration of 
six months;— 

Provided that, if -and so often as a 
resolution approving the continuance 
in force of such a Proclamation is 
passed by both Houses 
ment, the Proclamation shall, unless 
revoked, continue in force for a fur- 
ther period of twelve months from 
the date on which under this sub- 
section it would otherwise have ceas- 
ed to operate, but no such Procla- 
mation shall in any case remain in 
force for more than three years. 

(4) If the Governor, by a Proclama- 
tion under this section assumes to 
himself any power of the Provincial 
Legislature to make laws, any law 


communicated forth- 
and 
each 
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shall be complied with; 

(b) The Commissioner may at any 
time direct the owner of the said 
premises to pull down or remove the 
work hereby permitted or any _por- 
tion thereof forthwith or within such 
time as he may prescribe. No com- 
pensation shall be claimable by or 

K Further if 
any: such directions is not complied 
with by the owner, the same may be 
enforced or carried out in the man- 
ner provided by S, 489 (1) (of the 
Municipal Act). 

(c) No compensation whatsoever, 
whether for damages loss or injury, 
shall be claimable by or payable to 
the owner or any other person in 
respect of any work carried out pur- 
suant to this permit, if the building 
wall comes within (i) the regular 
line of any street, (ii) any improve- 
ment scheme that may be made 






































made by him in the exercise of that 





under the provisions of the Munici- 





power shall, subject to the terms 





thereof, continue to have effect un- 


til two years have elapsed from the 
date on which the Proclamation cea- 








pal Act, (iii) any town planning 
scheme that may be made under 
Bombay Building Town Planning 
Act, 1915. 














ses to have effect, unless sooner re- 
pealed or re-enacted by Act of the 
appropriate Legislature, and any re- 
ference in this Act to Provincial 
Acts, Provincial Laws, or Acts or 
Laws of a Provincial Legislature shall 


be construed as including a refer- 
ence to such a law. 
(5) The functions of the Governor 


under this section shall be exercised 
. by him in his discretion and no Pro- 
clamation shall be made by a Gov- 
ernor under this section without the 
concurrence of the Governor-General 
in his discretion”. 


3. On 23rd September, 1947, the 
Municipal Commissioner, Bombay 
granted written permission (Exh. 


‘A’) to respondent No. 1 under Sec- 
tion 3 of the Bombay Act, 1944, to 
raise temporary structure in the form 
of godowns on the aforesaid plot No. 
37 at C. S. No. 130, Masjid Siding 
Road, Bombay subject inter alia to 
the following express conditions: 
"(a) The provisions of the Munici- 
pal Act and bye-laws made there- 
under in force from time to time 


(d) The conditions of this permit 
shall bind not only the owner of the 
said premises but also his heirs, exe- 
cutors, administrators”. 


4. Below the permission so grant- 
ed, it was endorsed on behalf of res- 
pondent No. 1 that above conditions 


_ were acceptable to it. 


5. Pursuant to the aforesaid per- 
mission, the respondent erected some 
godowns, one of which (godown No. 
2) was leased out by it to M/s. Velii 
Lakhamsi & Co, the appellant in Ap- 
peal No, 915 of 1972 on 21st Decem- 
ber, 1953 for a period of eleven 
months with effect from 1st February 
1954, The period of the lease in fa- 
vour of the said appellant was ex- 
tended from time to time on the ori- 
ginal terms and conditions with the 
result that it continued to remain in 
occupation of the premises. On 4th 
September, 1957, the Government of 
Bombay sanctioned what came to be 
called the Town Planning Bombay City 
No. 1 (Mandvi and Elphinstone Estates) 
Scheme under Section 51 of the Bom- 
bay Town Planning Act, 1954 (Act 
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XXVII of 1955) which had come into 
force on Ist August, 1957 and fixed 
1st of December, 1957 as the date on 
which the Scheme would come into 
operation. A notification was publish- 
ed in the Official Gazette on 12th 
September, 1957 declaring that the 
land on which the suit premises stood 
was affected by the said scheme, It 
may be mentioned that under the 
aforesaid final scheme which became 
apart and parcel of the Bombay 
Town Planning Act, 1954 by virtue of 
Section 51 (3) of the Act, certain spe- 
cial regulations were also made by 
the arbitrator to control development 
of the area included in the Scheme. 
On 10th September, 1957 respondent 
No. 1 issued a notice to the said ap- 
pellant calling upon it to quit, va- 
cate and deliver quiet, vacant and 
peaceful possession to it of .the said 
godown, This notice was issued by 
the respondent on the grounds that 
the godown was required by it for 
its bona fide use and occupation and 
the appellant had sublet and/or 
transferred interest in the godown to 
some one else without the permission 
of the respondent and infringed the 
terms and conditions of the lease 
dated 2ist of December, 1953, the 
period of which had also expired on 
31st of August, 1957. On 19th Sep- 
tember, 1958, the Municipal Commis- 
sioner, Greater Bombay, issued the 
following notice (Exh, ‘B’) to respon- 
dent No. 1:— 

“The Bombay Municipal Corpora- 
tion Bombay Town Planning Act, 
1954 Town Planning Scheme Bombay 
City No, 1. 

Notice No, FE/221 
To 
The Times of India 
Owner: Original Plot No, 37 
Elphinstone Estate Section. 

“WHEREAS the Government of 
Bombay has been pleased to sanction 
the above scheme under Sec, 51 of 
the Bombay Town Planning Act, 1954 
(XXVII of 1955) on the 4th Septem- 
ber, 1957 and to fix the 1st Decem- 
ber, 1957 as the date on which the 
scheme shall come into operation 
AND WHEREAS the Notification re- 
lating to such sanction has been pub- 
lished under No. TPB-1054-M, Local 
Self Government and Public Health 
Department at page 2611 of Part I 
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of the Bombay Government Gazette 
dated the 12th September, 1957 and 
since under Section 53 of the said 
Act all rights and liabilities created 
by the said Scheme shall come into 
force from the lst December, 1957 
the date notified by Government in 
their above notification AND WHERE- 
AS you are aware that the land de- 
lineated in the. Scheme Plans (which 
may be inspected, if necessary at the 
office of the City Engineer, Town 
Planning Scheme No. 1 Bombay 
Municipal Corporation) upon which 
your temporary structure stands, is 
affected by the said Scheme AND 
WHEREAS all the rights of the local 
authority under the Bombay Town 
Planning, Act, 1954 and the Bombay 
Town Planning Rules, 1955 are hereby 
expressly reserved AND WHEREAS 
you are permitted under the City of 
Bombay (Building Works Restriction) 
Act, 1944, to erect a temporary struc- 
ture on the terms and conditions men- 
tioned ‘ in the said permit AND 
WHEREAS you agreed to pull down 
or remove the building or work when- 
ever required by me to do so, you 
are hereby called upon to pull down 
and remove the entire building or 
work in respect of which permission 
was granted under Permit No, 52/ 
1520/TP. dated 23rd December, 1947 
on or before 30th October, 1958 fail- 
ing which I shall cause the building 
or work to be pulled down or re- 
moved under Section 489 of the Bom- 
bay Municipal Corporation Act and 
shall seek to recover the costs there- 
of as provided by that Municipal Act. 
Please note that this notice is being 
served strictly without prejudice to 
the rights of the local authority 
under the Bombay Town Planning 
Act, 1954 and the Bombay Town 
Planning Rules, 1955 which rights 
are hereby expressly reserved, 
Dated. this 19th day of September, 


1958. 
Sd/- 
Municipal Commissioner 
For Greater Bombay”. 
6. On 22nd of February, 1960, 


respondent No. 1 issued another no- 
tice to:M/s. Velji Lakhamsi & Co. 


-calling upon it to quit, vacate and de- 


liver peaceful and vacant possession 
of the godown in its occupation with- 
_in 24 hours from the date of the re- 


1890 S.C, - [Prs. 6-9] 


ceipt of the notice, This notice of 
ejectment was issued by the respon- 
dent to M/s. Velji Lakhamsi & Co. 
on four grounds viz, (a) that it was 
in arrears of rent from ist Novem- 
ber, 1959 at the rate of Rs. 2,500/- 
P. M., (b) that the premises were re- 
quired by the respondent for the im- 
mediate purpose of demolition order- 
ed by the Municipal Commissioner 
for Greater Bombay, (c) that the ap- 
pellant had sublet the premises to 
M/s. Jamnadas Bhimji & Co., the ap- 
pellant in Appeal No. 916 of 1972 
against the provisions of Bombay Act 
LVII of 1947 and (d) that it was pro- 
fiteering from such subletting. 


7. On M/s, Velji Lakhamsi & Co.’s 
failure to comply with respon- 
dent No. 1's aforesaid notices calling 
upon it to vacate the premises, the 
latter brought a suit in the Court of 
Small Causes, Bombay on 18th April 
1960 for eviction of the former on 
the ground that the premises were 
required under Section 13 (1) (hhh) 


of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 
1947 (hereinafter referred to as ‘the 


Bombay Rents Contro] Act, 1947’) for 
the immediate purpose of demolition 
ordered by the Local Authority i. e. 


the Town Planning Authorities and 
the Bombay Municipal Corporation , 
or other competent authority. Al- 


though it was also averred by respon- 
dent No, 1 in the plaint that it re- 
quired the premises reasonably and 
bona fide for its own use and occu- 
pation, it abandoned this plea later 
on. The said respondent also sought 
a decree against M/s. Velji Lakhamsi 
& Co. for Rs. 2,500/- on account of 
arrears of rent for the month of 
March, 1960 as also for future mesne 
profits and costs, M/s. Jamnadas 
Bhimji & Co. being in possession 
through M/s, Velji Lakhamsi & Co. 
of a part of the premises as a sub- 
tenant, it was also impleaded by res- 
pondent No, 1 as a defendant to the 
suit. 


8. The suit was contested by the 
appellants inter alia on the grounds 
that respondent No. 1’s aforesaid no- 
tices to quit were not valid; that 
they were not bound by any under- 
taking given by respondent No, 1 to 
the Municipal Corporation; that the 
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aforesaid notice (Exh. ‘B’) given by 
the Municipal Corporation to respon- 
dent No, 1 did not subsist in view of 
the fact that the aforesaid scheme 
having been kept in abeyance, the 
Corporation did not propose to take 
immediate action in pursuance of the 
notice, that nothing was outstanding 
against M/s. Velji Lakhamsi & Co. 
by way of arrears of rent and that 
Rs, 2,500/- P. M. claimed by res- 
pondent No. 1 was far in excess of 
the standard rent. On the pleadings 
of the parties, the trial Court fram- 
ed the following issues:— 


“1, Is the tenancy of defendant 
No. 1 not properly terminated? 


2, Do plaintiffs prove that the pre- 
mises are required for the immediate 
purpose of demolition ordered by the 
local authorities i.e. the Town Plan- 
ning Authorities and the Municipality 
or other competent authorities? 


3. To what decree, if any, are the 
plaintiffs entitled?” 

9. On a consideration of the evi- 
dence adduced in the case, the trial 
Court by its judgment D/- 12-9-1963 
negatived the contentions raised by the 
appellants and decreed the suit and 
ordered the appellants to deliver pos- 
session of the suit premises to respon- 
dent No. 1 by 11th September, 1964, 
holding that the tenancy of Mj/s, 
Velji Lakhamsi & Co, had been valid- 
ly terminated; that respondent No. 1 
having been served with a notice of 
demolition by the local authority, it 
had fulfilled the requisite of the re- 
quirement of the premises for the 
immediate purpose of demolition as 
contemplated by Section 13 (1) (hhh) 
of the Bombay Rents Control 
Act, 1947; that while clause (hh) of 
Section 13 (1) of the Act relates to 
landlord’s intention to demolish the 
building of his own volition and to 
erect a new building, its succeeding 
Cl. (hhh) relates to forcible demo- 
lition ordered by the local autho- 
rity or by a competent authority 
whose powers are not hampered in 
any way by the provisions of the 
Rent Act; that if the local authority 
issued a notice that the premises are 
required for the purpose of demoli- 
tion, it would not then be open either 
to the landlord or the tenant, who- 
soever may be in possession, to ques- 
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tion the authority by trying to seek 
protection under the provisions of the 
Rent Act, and whenever such a no- 
tice was issued, the purpose would 
have to be taken to be immediate in 
spite of the fact that the actual im- 
plementation of the scheme may take 
some time. The Court further heid 
that as the scheme had been sanc- 
tioned, the Commissioner who gave 
the notice (Exh. ‘B’) should be deem- 
ed to have given it as a competent 
authority under the Municipal Act. 


10. Aggrieved by this decision, the 
appellants in both the appeals pre- 
ferred separate appeals to the appel- 
late Bench of the Court of Small 
Causes at Bombay which were allow- 
ed by a common judgment dated 
10th December, 1968 with the ob- 
servations that the conditions which 
the Commissioner laid down in 
the written permission (Exh, ‘A’) 
granted under Sec. 3 of the Bombay 
Act, 1944 (made by the Governor 
under the proclamation dated 4th 
November, 1939) were not analogous 
to statutory rules and regulations or 
bye-laws; that the said Act which 
was of temporary character having 
lapsed on 3rd April, 1948, the Com- 
missioner ceased to have statutory au- 
thority to call upon respondent No.1 
to demolish the suit premises and 
thus to enforce the conditions men- 
tioned in Exhibit ‘A’ which also 
lapsed on the expiry of the Act and 
as the notice (Exh. ‘B’) by the Munici- 
pal Commissioner to respondent No. 1 
was not under any statutory power 
exercisable by him but was given 
under the contract between him and 
respondent No, 1, it could not be call- 
ed an order within the meaning of 
Section 13 (1) (hhh) of the Bombay 
Rents Control Act, 1947 and form 
the basis of a suit for eviction of the 
appellants from the suit premises. 
The appellate Bench, however, held 
that there was no substance in the 
argument advanced on behalf of the 
appellants that the final scherse hav- 
ing been kept in abeyance, the re- 
quirement of respondent Mo. 1 could 
not be called an immediate purpose 
of demolition as ordered by the lo- 
eal authority. The appellate - Bench 
further remarked that if the notice 
(Exh. 'B’) could be construed as an 
order under Section 13 (1) (hhh) of 
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the Bombay Rents Control Act, 1947, 
the purpose for which respondent 
No. 1 called) upon M/s. Velji 
Lakhamsi & Co. to vacate the pre- 
mises would be for the immediate 
purpose of demolition as ordered by 
the local authority. Respondent No. 1 
thereupon took the matter to the 
High Court of Judicature at Bom- 
bay by means of the aforesaid peti- 
tions Nos, 1686 and 1687 of 1969 
under Article 227 of the Constitution. 
By its judgment dated 20th March, 
1972, the High Court granted the 
petitions and set aside the judgment 
and decree passed by the appellate 
Bench of the Court of Small Causes 
and restored those of the trial Court 
holding that the notice (Exh. ‘B’) 
given by the Municipal Commissioner 
on 19th September, 1958, was clearly 
an order of demolition by the com- 
petent authority; that if the Com- 
missioner granted any permission to 
build some work subject to certain 
conditions which he could have im- 
posed during the period in which the 
restrictions imposed by Section 3 of 
the Bombay Act, 1944 were in force, 
it could not be legitimately contend- 
ed that the person who contravened 
the conditions by which he was 
bound could not be dealt with under 
Sections 5 and 6 of the Act; that 
the mere fact that respondent No. 
1 had agreed to the conditions speci- 
fied in Exhibit ‘A’ did not in any 
way affect the legal consequences of 
the permission or the legal nature of 
the power exercised by the Commis- 
sioner under Section 3 of the Act 
and that as long as the structures 
built under that permission stood, 
the Commissioner could have called 
upon respondent No. 1 to remove the 
same; that the Commissioner was 
within his powers to issue the notice. 
(Exh, ‘B’) dated 19th September, 
1958, and that the trial Court was 
right in its view that the said no- 
tice was an order within the mean- 
ing of Section 13 (1) (hhh) of the 
Bombay Rents Control Act, 1947. 
With regard to the appellants’ plea 
that the notice (Exh. ‘B’) had lost 
its efficacy as the town planning 
scheme had been held in abeyance, 
the High Court observed:— 


“It may be that the town planning 
scheme is in abeyance for the very: 
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fact that persons like Myr. Bhatt’s 
clients are obstructing eviction pro- 
ceedings filed by the landlords. It 
may be that there are very many 
other reasons for its abeyance. The 
question that the Court must consi- 
der under Section 13 (1) (hhh) is as 
to whetker the landlord is entitled to 
recover possession as the premises are 
required for the immediate purpose 
of demolition, It may be that some 
landlords would like to postpone the 


removal of the structure. But where 
a landlord bound by the notice, 
wants to comply with the notice 
issued to him by the Municipal 


Commissioner without delaying fur- 
ther in the matter and perhaps is 
eager to co-operate with the authori- 
ties in enforcing the town planning 
scheme, it cannot be said that he 
does not require the premises for the 
purpose of demolition”, 

11. Tt is against the aforesaid judg- 
ment and order of the High Court 
that the present appeals are directed. 

12. Appearing in support of the 
appeals, Mr. Patel and Mr. Bhatt, 
learned counsel for appellants in C. A. 
No. 915 of 1972 and C. A. No. 916 of 
1972 respectively have reiterated al- 
most all the contentions raised on be- 
half of their clients before the courts 
below regarding the validity and ef- 
fieacy of the notice (Exh. ‘B’), They 
have strenuously urged that the 
pround specified in clause (hhh) of 
sub-s, (1) of S. 18 of the Bombay 
Rents Control Act, 1947, on which 
the suit out of which the present ap- 
peals have arisen was based could 
not be called in aid by respondent 
No. 1 as the elements of that clause 
were not at all satisfied. Elaborating 
their contention, the learned counsel 
have canvassed the following points:— 

(1) That the Bombay Act, 1944, be- 
ing a temporary statute, not govern- 
ed by the rule enunciated in S, 7 of 
the Bombay General Clauses Act, 
having autornatically disappeared or 
lapsed on the expiry of two years 
commencing from ord April, 1946 on 
which the aforesaid proclamation 
dated 4th November, 1939 nade 
under Section 93 (1) of the Govern- 
ment of India Act, 1935 ceased to 
have effect, the Commissioner was 
not competent to issue the notice 
(Exh. ‘B’) or take any step to enforce 
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the conditions imposed by him under 
S. 3 of the Act while granting writ- 
ten permission (Exh. ‘A’) to construct 
the premises in question, They have, 
in support of their submission, invit- 
ed our attention to the decisions «of 
this Court in S. Krishnan v., State of 
Madras, 1951 SCR 621:(AIR 1951 SC 
301), State of Uttar Pradesh v. Seth 
Jagamander Das, (AIR 1954 SC 683) 
and Gopi Chand v. The Delhi Admin- 
istration, (1959) Supp 2 SCR 87: 
(AIR 1959 SC 609). 


(2) That the Municipal Commis- 
sioner, Bombay, having ceased to 
have a statutory existence on the ex- 


piry of the Bornbay Act, 1944, the 
notice (Exh. ‘B’) was a nullity, 
(3) That assuming without admit- 


ting, that the Municipal Commissioner 
did not become non est on the lapse 
of the Bombay Act, 1944 even then 
the notice is invalid and ineffective 
as S. 489 of the Bombay Municipal 
Corporation Act, 1888 under which 
it purports to have been issued en- 
visages the issue of a notice only for 
giving effect to the requisition or 
order made under the sections, sub- 
sections and clauses of the Act speci- 
fied therein, 


(4) That no statutory rule or bye- 
law having been made under the 
Bombay Act, 1944 and the notice 
(Exh, ‘B’) which was based upon the 
agreement contained in Exhibit ‘A’ 
between the Municipal Commissioner, 
Bombay, and respondent No. 1 and 
not on any statutory power exercis- 
able by the Commissioner, did not 
constitute an order as contemplated 
by Cl. (hhh) of sub-section (1) of 
S. 13 of the Bombay Rents Control 
Act, 1947. 


(5) That assuming without admitting 
that the notice (Exh, ‘B’) amounted 
to an order, still Cl. (hhh) of sub- 
section (1) of S. 13 of the Bombay 
Rents Control Act, 1947 requires the 
Court to be satisfied hefore passing a 
decree for eviction of a tenant that 
the premises are required for ‘the 
immediate purpose of demolition 
ordered by any local authority or 
other competent authority. The words 
“satisfied”? and “immediate purpose 
of demolition” occurring in the sec- 
tion are very strong words, They de- 
note that the urgeney should be 
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such as to leave no room for doubt 


that it can brook no delay. The 
learned counsel have emphasized 
that in the instant case, the state- 


ment of P. W. Chitaman Krishnaji 
Limaya, the Sub-Engineer, Bombay 
Municipal Corporation, to the effect 
that the general policy of the Cor- 
poration is not to expedite the de- 
molition unless some alternative ac- 
commodation is made for the inmates 
of the plots where the constructions 
are to be demolished unequivocally 
shows that the premises in question 
are not really required for the imme- 
diate purpose of demolition, 


(6) That the final scheme having 
been suspended and varied, there 
was no subsisting order and the re- 
quirement of the premises by the 
respondent No. 1 could not be said to 
be for the immediate purpose of de- 
molition ordered by the local autho- 
rity so as fo permit the invocation 
of Cl. (hhh) of sub-s. (1) of Sec. 13 
T Bombay Rents Control Act, 

947. 


(7) Phat the notice (Exh. ‘'B’) is in- 
effective as under the Town Planning 
Act of 1915 or of 1956 or of 1966, it 
is loeal authority and not the land- 
lord who has the power to evict the 
tenant. 


counsel 
stoutly 


13. Mr. Nariman, learned 
for respondent No, 1 has 
combated and countered all the 
points raised on behalf of the ap- 
pellants, He has referred us to vari~ 
ous provisions of the City of Bombay 
Municipal Act, 1888, the Bombay 
Act 1944, the Bombay Town Plan- 
ning Aets, 1915, 1954 and 1966, 
the Bombay Rents Control Act, 
1947 and a number of authoritative 
pronouneements which would be ad- 
verted to at appropriate places to 
show that the Bombay Act, 1944 is 
supplemental to the Bombay Munici- 
pal Act, 1888; that the rights ac- 
quired and liabilities incurred by 
virtue of Exhibit ‘A’ granted under 
the Bombay Act, 1944 were of abiding 
nature and did not lapse with the 
expiry of the said Act; that the 


Munieipal Commissioner survived the 


lapse of the Bombay Act, 1944 and 
had plenary powers to enforce the 
conditions subject to which permis- 
sion (Exh. '‘A’) was granted and that 
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the notice (Exh. ‘B’) which had its 
genesis in the statutory provisions is 
perfectly valid and effective and con- 
stitutes an order within the meaning 
of Cl. (hhh) of sub-section (1) of. Sec- 
tion 13 of the Bombay Rents Control 
Act, 1947, 

14. We shall deal with the points 
raised on behalf of the appellants 
in the order in which they have been 
raised. 

15. Re: Point No. 1:— This pivotal 
point canvassed by the learned coun- 
sel for the appellants though it looks 
attractive at first sight cannot stand 
a close scrutiny, It is true that the 
offences committed against a tem- 
porary statute have, as a general rule, 
to be prosecuted and punished be- 
fore the statute expires and in the 
absence of a special provision to the 
contrary, the criminal proceedings 
which are being taken against a per- 
son under the temporary statute will 
ipso facto terminate as soon as the 
Statute expires, But the analogy of 
criminal proceedings or physical con- 
straints cannot,.in our opinion, be 
extended to rights and liabilities of 
the kind with which we are concern- 
ed here for it is equally well settled 
that transactions which are conclud- 
ed and completed under the tempo- 
rary statute while the same was in 
force often endure and continue in 
being despite the expiry of the sta- 
tute and so do the rights or obliga- 
tions acquired or ineurred thereunder 
depending upon the provisions of the 
statute and nature and character of 
the rights and liabilities. The fol- 
lowing observations at pages 409-410 
in Craies on Statute Law (Seventh 
Edition) are worth quoting in this 
connection: — 


“The difference between the effect 
of the expiration of a temporary Act 
and the repeal of a perpetual Act is 
pointed out by Parke B. in Steaven- 
son. v, Oliver, (1841) 8 M & W 234, 
240, 241. ‘There is a difference be- 
tween temporary statutes and sta- 
tutes which are repealed; the latter 
(except so far as they relate to 
transactions already completed under 
them) become as if they had never 
existed; but with respect to the for- 
mer, the extent of the restrictions 
imposed, and the duration of the preo- 
visions, are matters of construction” 
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16. It will also be advantageous in 
this connection to refer to Para 720 
at page 475, Volume 36 of Halsbury’s 
Laws of England (Third Edition):— 

“720. Effect of expiry a matter of 
construction.— The effect of the ex- 
piry of a temporary statute is in 
each case a matter of construction. 
There is no presumption that a sta- 
tute is to be treated on expiry as 
dead for all purposes.” 

17. We are also fortified in our 
view by the decision of this Court 
in State of Orissa v. Bhupendra Ku- 
mar Bose, (1962) Supp (2) SCR 380: 
(AIR 1962 SC 945) where while deal- 
ing with the question whether the 
rights created by Orissa Ordinance 
No. 1 of 1959 promulgated by the 
Governor validating the election to 
the Cuttack Municipality (which had 
earlier been declared to be invalid by 
the High Court) and curing the in- 
validity of the electoral rolls in res- 
pect of other Municipalities were of 
lasting character and endured after 
the expiry of the Ordinance, Gaien- 
dragadkar, 'J. (as he then was) speak- 
ing for the Court observed: 

“In our opinion, it would not be 
reasonable to held that the general 
rule about the effect of the expira- 
tion of a temporary Act on which 
Mr. Chetty relies is inflexible and 
admits of no exceptions. It is true 
for instance that offences committed 
against temporary Acts must be pro- 
secuted and punished before the Act 
expires. If a prosecution has not 
ended before that day. as a result of 
the termination of the Act. it will 
ipso facto terminate, But is that an 
inflexible and universal rule? In our 
opinion, what the effect of the expi- 
ration of a temporary Act would be 
must depend upon the nature of the 
right and obligation resulting 
from the provisions of the temporary 
Act and upon their character whe- 
ther the said right and liability are 
enduring or not, ............ In consi- 
dering the effect of the expiration of 
a temporary statute, it would be un- 
safe to lay down any inflexible rule. 
Jf the right created by the statute is 
of an enduring character and has 
vested in the person. that right can- 
‘not be taken away because the sta- 

















tute by which it was created has ex- 





‘and it expired on Ist August, 
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pired. If a penalty had been incur- 
red_ under the statute and had been 
imposed upon a person, the imposi- 
tion of the penalty would survive the 
expiration of the statute. That appears 


to be the true legal position in the 
matter, In our opinion, hav- 
ing regard to the object of the Ordin- 
ance and to the rights created by the 
validating provisions, it would be 
difficult to accept the contention that 
as soon as the Ordinance expired the 
validity of the elections came to an 
end and their invalidity was revived. 
The rights created by this Ordinance 
are, in our opinion, very similar to 
the rights with which the court was 
dealing in the case of Steavenson and 
they must be held to endure and 
last even after the expiry of the 
Ordinance. The Ordinance has in 
terms provided that the Order of 
Court declaring the elections to the 
Cuttack Municipality to be invalid 
shall be deemed to be and always to 
have been of no legal effect what- 
ever and that the said elections are 
thereby validated. That being so, the 
said elections must be deemed to 
have been validly held under the Act 
and the life of the newly elected 
Municipality would be governed by 
the relevant provisions of the Act 
and would not come to an end as 
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soon as the Ordinance expires”, 
(Underlining is ours) 
18. In arriving at his conclusion, 


the learned Judge relied on Steaven- 
son v. Oliver, (1841) 151 ER 1024, 
1026-1027 and Warren v, Windle, 
(1803) 3 East 205, 211-219:102 ER 
576. Steavenson v, Oliver (supra) re- 
lated to 6th Geo. 4, e 133, Section 4 
whereof provided that every person 
who held a commission or warrant 
as surgeon or assistant surgeon in His 
Majesty’s Navy or Army, should be 
entitled to practice as an apothecary 
without having passed the usual exa- 
mination. The statute was temporary 
1826. 
It was urged in that case that a per- 
son who was entitled to practice as 
an apothecary under the Act would 
lose his right after 1st August, 1826, 
because there was no saving provision 
in the statute and its expiration would 
bring to an end all the rights and 
liabilities created by it, The Court 
rejected this contention and held that 
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the person who had acquired a right 
to practice as an apothecary, without 
having passed the usual examination, 
by virtue of the provision of the 
temporary Act, would not be depriv- 
ed of his right after its expiration. 
In dealing with the question about 
the effect of the expiration of the 
temporary statute, the learned Judges 
composing the Bench observed: 


“Lord Abinger, C. B.— We are of 
opinion that the replication is good, 
and there must therefore be judg- 
ment for the plaintiff. It is by no 
means a consequence of an act of 
Parliament’s expiring, that rights ac- 
quired under it should likewise ex- 
pire. Take the case of a penalty im- 
posed by an act of Parliament, would 
not a person who had been guilty of 
the offence upon which the Legisla- 
ture had imposed the penalty while 
the act was in force, be liable to pay 
it after its expiration, The case 
of a right acquired under the 
act is stronger, The 6 Geo. 4, C. 133, 
provides, that parties who hold such 
warrants shall be entitled to practise 
as apothecaries; and we cannot en- 
praft on the statute a new qualifica- 
tion, limiting that enactment. 


Parke, B.— Then comes the ques- 
tion whether the privilege of prac- 
tising given by the stat. 6 Geo, 4, 
referred to in the replication is one 
which continues notwithstanding the 
expiration of that statute, That de- 
pends on the construction of the tem- 
porary enactment, There is' a differ- 
ence between temporary statutes and 
statutes which are repealed, the lat- 
ter (except so far as they relate to 
transactions already completed under 
them) become as if they had never 
existed; but with respect to the for- 
mer, the extent of the restrictions 
imposed, and the duration of: the pro- 
visions are matters of construction. 
We must therefore look at this act, 
and see whether the restriction in the 
lith clause, that the provisions of 
the statute are only to last for a 
limited time, is applicable to this 
privilege. It seems to me that the 
meaning of the legislature was, that 
all assistant surgeons, who were such 
before the Ist of August, 1826, should 
be entitled to the same privileges of 
practising as apothecaries, as if they 
had been in actual praetice as such 
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on the Ist of August, 1815, and that 
their privilege as such was of an 


executory nature, capable of being 
carried into effect after the lst of 
August, 1826. As to that part of 


the section relating to the proof by 
the production of a certificate, al- 
though the language of the legisla- 
ture became perfectly illusory, inas- 
much as it left the party to the 
same mode of proof as before, still 
the intention was that no other proof 
should be required than the produc- 
tion of the certificate although by us- 
ing the words, “that the proof should 
be by the production of a certificate 
under the seal of the corporate body,” 
the mode of proof was left as it 
was before. With respect to the 
vested interests- of those persons who 
held warrants as assistant-surgeons in 
the navy or army, the intention was 
that all who were such, either at the 
time of the passing of the act, or at 
any time before the Ist of August, 
1826. should be in the same position, 
with respect to their right to practise 
as apothecaries, as if they had been 
in actual practice as such before the 
Ist of August, 1815, I am the more 
disposed to think thus, on the ground 
that the penalties given by this act 
would probably survive its expira- 
tion, and that persons who violated 
its provisions might afterwards be 
punished in the way pointed out. If 
it were not so, any person who had 
violated those provisions within six 
months prior to the expiration of the 
act, would not be liable to punish- 
ment at all, It is, however, necessary 
to decide that point, it is enough to 
say that we think those who were 
qualified by being assistant-surgeons 
in the navy before the lst of August, 
1826 retained that qualification not- 
withstanding the expiration of the 
statute. 


Alderson, B.— I am of the same 
opinion. With respect to the differ- 
ence between the 5th and ist of 
August, supposing the latter to be 
the correct date, still the objection 
would not be good for the alteration 
effected in this respect by Geo, 4, c. 
133, is one of a permanent nature, 
and the objection could only be ren- 
dered valid by holding that statute 
as one in all respects of a temporary 
character, But I apprehend that, on 
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the true construction of these acts 
of Parliament, those parts of the 6th 
Geo, 4, which explain the provisions 
of the 55 Geo, 3, are in their own 
nature permanent and effectual, not- 
withstanding the final clause, which 
makes the act temporary, Indepen- 
dently, however, of this consideration, 


I agree in the opinion already ex- 
pressed by my Brother Parke. 
Rolfe, B— The only important 


question in this case is the last. The 


6 Geo, 4, when it says that the ect: 
shall continue in force till the 
Ist of August next, does not 


mean that what is therein enacted 
should be of no force after that day, 
if it were so, the act might be pro- 
ductive of the greatest injustice. ...... 
I think that ‘although in one 


sense this act is not in force, yet it 
is still permanent as to the rights 
acquired under it”. 

19. In Warren v, Windle, (1803) 


102 ER 576 (supra) where the sta- 
tute, 26 Geo, 3, c. 108 professed to 
repeal the statute of 19 Geo. 2, c. 35 
absolutely though its own provisions, 
which it substituted in place of it, 
were to be only temporary, Lord 
Ellenborough, C. J. held that “a law 
though temporary in some of its pro- 
visions, may have a permanent ope- 
ration in other respects”, - 


20. The foregoing discussion makes 


it abundantly clear that the ques- 
tion as to whether the restrictions, 
rights and obligations flowing from 


the provisions of a temporary statute 
which come to an automatic end by 
efflux of time expire with the ex- 
piry of the statute or whether they en- 
dure and survive after the expiry of 
the statute depends upon the construc- 
tion of the statute and the nature and 
character of the rights, restrictions 
and obligations and no rigid or in- 
flexible rule can be laid down in this 
behalf, We must, therefore, scruti- 
nise the provisions of the temporary 
statute in question viz. the Bombay 
Act, 1944 which has long since ex- 
pired and the permit (Exh, ‘A’) toas- 
certain as to whether the restric- 
tions, rights and obligations arising 
from any part of it endured and sur- 
vived after the expiry of the Act. 
The Act, as evident from its pre- 
amble and Statement of Objects and 
Reasons, was designed to prevent the 
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growth of buildings in a haphazard 
fashion which might conflict with the 
contemplated scheme of systematic 
town planning in the aforesaid area 
devastated by explosions. Section 3 
of the Act which related to the im- 
position of restrictions on building 
works in the said area including the 
plot in question authorised the Muni- 
cipal Commissioner to impose such 
conditions as he might think fit to 
specify while granting permission for 
poneteucHten of a building or a struc- 
ure, 


In the instant case, the Muni- 
cipal Commissioner gave permission 
to the respondents to build on the 
plot in question subject to the ex- 
press condition that the structures 
would be pulled down by them when- 
ever required to do so to give effect 


to any improvement scheme that 
might be made under the Bombay 
Building Town Planning Act. The 


rights and obligations flowing from 
the conditions subject to which the 
permission to build was granted to 
respondent No. 1 were annexed to 
the ownership of the building for all 
time to come and were not limited 
to the duration of the Bombay Act, 
1944. Accordingly, we are satisfied 
that the provisions of Sections 3 and, 


8 of the Bombay Act, 1944 were 
permanent as to the restrictions, 
rights and obligations imposed, ac- 


quired and incurred thereunder. A 
fortiori, the rights acquired by the 
Municipal Commissioner, Greater 
Bombay, by virtue of the express 
conditions imposed by him while 
granting the permit (Exh. ‘A’) were 
not subject to a time limit and did 
not lapse with the expiry of the 
Act. 

21. All the aforesaid three deci- 
sions cited by the learned counsel for 
the appellants are clearly distinguish- 
able. In State of Uttar Pradesh v. 
Seth Jagamander Das, (AIR 1954 SC 
683) (supra) this Court while uphold- 
ing the order of the High Court of 
Judicature at Allahabad quashing 
the proceedings taken against the res- 
pondent under Section 120B, Indian 
Penal Code, read with Rules 81 (4) 
and 121 of the Defence of India 
Rules for the alleged violation of 
Cl. (2) of the Non-Ferrous Metals 
Control Order (1942) held that pro- 
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secution could not be commenced for 
contravention of the Non-Ferrous 
Metals Control Order (1942) after the 
expiry of the Defence of India Act 
under which it had been made be- 
cause that would amount to the en- 
forcement of a dead Act, 


22, Gopi Chand v. The Delhi Ad- 
ministration, (AIR 1959 SC 609) 
(supra) was also a criminal case 
where this Court set aside the con- 
viction and sentence of the appellant 
in three cases for offences ordinarily 
triable under the warrant case proce- 
dure but which were tried according 
to the procedure prescribed for trial 
of summons cases by Chapter XX of 
the Code of Criminal Procedure. The 
conviction and sentence were quashed 
on the ground that the summons 
case procedure which had been adopt- 
ed for trial of the appellant accord- 
ing to Section 36 (1) of the East 
Punjab Public Safety Act, 1949 could 
not be continued after the expiry of 
the Act in the absence of a saving 
clause similar to Section 6 of the 
General Clauses Act. 


23. S. Krishnan v. State of Mad- 
ras, (AIR 1951 SC 301) (supra) relat- 
ed to detention under the Preventive 
Detention -(Amendment) Act of 1951 
and is not germane to the point 
under consideration, 


24, Consequently we have no hesi- 
tation in holding that there is no 
merit in the appellants’ plea that 
Municipal Commissioner, Greater 
Bombay was not competent after the 
expiry of the Bombay Act, 1944 to 
issue the notice (Exh. ‘B’) to respon- 
dent No. 1 calling upon it to demo- 
lish the premises in question. 


25. Re: Point No, 2:— This plea 
is also misconceived. The Bombay 
Act, 1944 was indisputably supple- 


mental to the Bombay Municipal 
Act, 1888 as the latter Act has been 
clearly referred to in Sections 2 and 
6 of the former Act as “the Prin- 
cipal Act.” Though the former 
Act was .temporary, the Munici- 
pal Commissioner alluded to therein 
did not cease to exist with the ex- 
piry of the Act. Being a creature of 
the Bombay Municipal Corporation 
Act, 1888, and a functionary who is 
required to be appointed from time 
to time in terms of Section 54 of the 
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Act, his life did not depend upon 
the life of the Bombay Act, 1944. 
The submission made by the learned 
counsel for the appellants is, there-| 
fore, repelled, 


26. Re: Point No, 3:— There is no| 
substance in this point as well, A: 
eareful perusal of the notice (Exh. 
‘B’) would show that though it held 
out a threat to respondent No. 1 
that in case it failed to comply with 
the direction regarding the demolition 
of the entir: structure in question, 
the Municipal Commissioner would 
cause the structure to be pulled down 
or removed under Section 489 of the 
Bombay Municipal Act, it was really 
issued under the Special Regulation 


No, 36 which, as stated earlier, be- 
came a part and parcel of the Bom- 
bay Town Planning Act, 1954, by 
virtue of S. 51 (3) of the Act. The 


notice ex facie shows that it was be- 
ing issued under the Bombay Town 
Planning Act, 1954. It expressly re- 
ferred to the aforementioned scheme 
viz. the Town Planning Bombay City 
No, 1 (Elphinstone Estate) Scheme, 
the sanction of the Scheme by the 
Government of Bombay under Sec- 
tion 51 of the Bombay Town Plan- 
ning Act, 1954 (Act XXVII of 1955), 
the coming into operation of the 
Scheme with effect from Ist of 
December, 1957, the publication of 
the sanction of the Scheme in the 
Bombay Government Gazette and in- 
timated to respondent No, 1 that the 
land upon which its premises in 
question stood was affected by the 
Scheme. We have, therefore, no 
doubt in our mind that the notice 
was issued under the Special Regula- 
tion No. 36. The fact that refer- 
ence to Section 489 of the Muni- 
cipal Act, 1888 was erroneously or 
incorrectly made in the notice is im- 
material as it is well settled that if 
the exercise of a power can be trac- 
ed to a legitimate source, the fact 
that it was purported to have been 
exercised under a different power 
does not vitiate the exercise of the 
power in question. A reference in 
this connection may usefully be made 
to the decisions of this Court in Afzal 
Ullah v, State of Uttar Pradesh, 
(1964) 4 SCR 991 (1000): (AIR 1964 
SC 264 at p. 268); J, K. Steel Ltd. v. 


Union of India, (1969) 2 SCR 481 
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(505) : (AIR 1970 SC 1173 at p. 1187); 
N. B. Sanjana v, Elphinston Mill, 
(1971) 3 SCR 3506 (515): (AIR 1971 
SC 2039 at p. 2045) and H. L, Mehra 
v. Union of India, (1975) 1 SCR 138 
(149): (AIR 1974 SC 1281 at p. 1288). 
We feel tempted at this juncture to 
reproduce the following observation 
made by this Court in N, B. Sanjana 
v. Elphinston Mill (supra): — 

“Dr. Syed Mohammad is, no donbt, 
well founded in his contention that 
if the appellants have power to issue 
notice either under Rule 10A or Rule 
9 (2) fof the Central Excise Rules, 
1944), the fact that the notice refers 
specifically to a particular rule, which 
may not be applicable, will not make 
the notice invalid on that ground as 
has been held by this Court in J. K. 
Steel Ltd. v. Union of India (supra). 

27. Testing the notice (Exh. ‘B’) 
from the point of view of the exis- 
tence of the power of the Commis- 
sioner to issue it, we are convinced 
that he enjoyed the power in full 
measure and the challenge to the vali- 
dity of the notice on the ground of 


Jack of power in the Commissioner 
is wholly unjustified, 
28. Re: Point No. 4:— This point 


is also devoid of substance. Though 
no statutory rule or bye-law appears 
to have been made under the Bom- 
bay Act, 1944. the Municipal Commis- 
sioner had plenary power under Sec- 
tion 3 of the Act to authorise by 
means of a written permission the 
construction of any building or struc- 
ture in the area described in the 
Schedule to the Act subject to such 
conditions, if any, as he might have 
thought fit to specify in the permis- 
sion. The permission (Exh, ‘A’) hav- 
ing been granted subject to the ex- 
press condition that the plaintiff shall 
pull down or remove the temporary 
structure in question whenever call- 
ed upon to do so and the same hav- 
ing been annexed to and made to go 
with the ownership of the structure 
in respect whereof, it was granted by 
virtue of Section 8 of the Bombay 
Act, 1944, it could be enforced by 
the Municipal Commissioner under 
Regulations Nos. 36 and 38 of the 
Special Regulations made by the 
Arbitrator which, as already stated, 
became a part and parcel of the 
Bombay Town Planning Act, 1954 by 
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virtue of Section 51 (3) of the Actas 
also under Section 55 (1) (a) read 
with Rule 28 made under Section 87 
of the Act, The Special Regulations 
Nos, 36 and 38 as well as Sec, 55 of 
the Bombay Town Planning Act, 1954 
and Rule 28 made under S, 87 of 
the Act are reproduced below for 
facility of reference- 


“Regulation No. 36: All temporary 
structures within the boundaries of a 
final plot i.e. those which have been 
permitted to be constructed by the 
Municipal Corporation under Sec. 15 
of the Bombay T. P. Act subject to 
a condition or under an agreement 
whereby such structures have to be 
removed by the owners concerned at 
their cost whenever called upon to 
do so by the Municipal Corporation, 
shall be so removed within a period 
of two years from the date the final 
scheme comes into force: 


Provided, however, that this limit 
may be extended by the Municipal 
Commissioner in cases where genuine 
hardship may be caused to the 
owners concerned in complying with 
this regulation for reasons beyond 
their control and provided further 
that such an extension shall not be 
pranted save in exceptional cases. 

Regulation No, 38:-—~ Any person 
contravening any of the ‘aforesaid 
regulations or any of the provisions 
of the scheme, shall, on being con- 
victed for such contravention, be li- 
able to fine which may extend to 
Rs. 1,000/- (One thousand) and in 
the case of continuing contravention 
of the aforesaid provisions, he shall 
be liable to an additional fine which 
may extend to Rs. 10/- (Ten) for 
each day during which such contra- 
vention continues after conviction for 
the first such contravention. 


Section 55 of the Bombay Town 
Planning Act, 1954— (1) On and 
after the day on which the final, 
scheme comes into force the local 
authority may after giving the pre- 
scribed notice and in accordance with 
the provisions of the scheme— 

(a) remove, pull down, or alter any 
building or other work in the area 
included in the scheme which is such 
as to contravene the scheme or in the 
erection or carrying out of which 
any provision of the scheme has not 
been complied with; 


(Biet dies -, “sca 

(2) Any expenses incurred by the 
local authority under this section may 
be recovered from the persons in de- 
fault or from the owner of the plot 
in the manner provided for the reco- 
very of sums due to the local autho- 
rity under the provisions of this Act. 

(3) If any question arises as to 
whether any building or work con- 
travenes a town planning scheme ... 
ditt Mater eset omen AA ,' it shall be re- 
ferred to the State Government or 
any officer authorized by the State 
Government in this behalf and the 
decision of the State Government or 
of the officer, as the case may be, 
shall be final and conclusive and bind- 


sesser 


ing on ali persons. Rule 28 made 
under Section 87 of the Bombay 
Town Planning ‘Act, 1954 — Before 


removing. pulling down or altering 
any building or other work or exe- 
cuting any work under sub-section (1) 
of Section 55, a loca] authority shall 
serve a notice on the owner or occu- 
pier of the building or work, as the 
case may be, calling upon him to 
remove, pull down or alter such 
building or work or execute such 
work within such reasonable time as 
may be specified in the notice and in- 
timating him the intention of the lo- 
cal authority to do so on failure to 
comply with the requirement of the 
notice”. 

29. The conclusion is, therefore, 
inescapable that the direction in the 
notice (Exh, ‘B’) for demolition of 
the premises in question which clear- 
lv had its genesis in the aforesaid 
statutory provisions did constitute an 
order within the meaning of Clause 
(hhh) of sub-section (1) of Sec. 13 of 


the Bombay Rents Control Act. 1947, 


and the appellants’ plea that no sta- 
tutory rule or bye-law having been 
made under the Bombay Act, 1944 
and the notice (Exh. 'B’) not being 
based on any statutory power exer- 
cisable by the Commissioner did not 
constitute such an order is wholly 
untenable. 


39. Re: Point No. 5:-~ In face of 
the findings of the Rent Courts i. e. 
Court of Small Causes, Bombay as 
also of the appellate Bench of that 
Court which are courts of special and 
exclusive jurisdiction that the pre- 
mises in question are required for 
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the immediate purpose of demolition, 
we think it is not open to the appel- 
lants to raise the point before us. 
That apart what is sought to be 
urged before us cannot be sustained 
in view of the fact that the groundj 
specified in CI. (hhh) of sub-section) 
(1) of Section 13 of the Bombay 
Rents Control Act, 1947 does not 
stand on the same footing as the 
ground specified in its preceding 
clause viz, Clause (hh). Whereas 
Clause (hh) which appears to have 
been enacted with a view to provide 
better and more housing accommoda- 
tion in the interest of the public re- 
lates to a landlord’s bong fide inten- 
tion to demolish the building of his 
own volition and to erect a new 
building in its place, Clause (hhh) 
which was inserted by Bombay Act 
61 of 1953 inter alia to prevent a 
landlord cr a tenant from impeding 
the town improvement or town plan- 
ning scheme which is presumed to be 
in public interest relates to compul- 
sory demolition ordered by a local 
or competent authority, It is because 
of this difference that the ground 
specified in Clause (hhh) is not sub- 
ject to the conditions and restric- 
tions embodied in sub-section (3A) of 
Section 13 and Sections 17A, 17B and 
17C of the Bombay Rents Control 
Act, 1947. It is sufficient to satisfy 
the requirement of the ground speci- 
fied in this clause that the order of 
demolition is issued by the local or] 
competent authority in exercise of 
the powers vested in it and the order 
discloses that in the opinion of the 
local or competent authority, the 
premises are required for the hare | 
diate purpose of demolition, 


31. The statement of P. W. Chita- 
man Krishnaji Limaya, Sub-Engineer, 
Bombay Municipal Corporation made 
nearly fourteen years ago to the ef- 
fect that “the general policy of Cor- 
poration is not to expedite the de- 
molition unless some alternative ac- 
commodation is made for the inmates 
of the plots where the constru-tions 
are te be demolished” on which strong 
reliance is placed on behalf of the 
appellants has no relevance for our 
purpose as the instructions on which 
the statement was based related ta 
the period between Ist July, 1962 
and 3ist December, 1962 We are, 
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therefore, of opinion that there is no 
force in point No. 5. 


32. Re: Point No, 6:—~- This point 
needs consideration under two heads 
viz.. suspension of the Scheme and 
variation of the Scheme. 

Suspension of the Scheme: It is no 
doubt: true that on the request of the 
Corporation, the State Government 
has, by its notification No. TPB 1073/ 
33184 published in the Government 
Gazette dated 25th July, 1974 sus- 
pended certain regulations of the 
principal Scheme but this suspension 
has not the same effect as withdra- 
wal or abandonment of the scheme 
which admittedly has not been done. 
What is more significant is that there 
has not been a total or wholesale 
suspension of all the regulations by 
virtue of the aforesaid notification. 
On the contrary, the Government has 
been careful enough to allow regula- 
tions Nos, 36 and 38 besides some 
others to continue. Thus the regu~ 
lations which are material for our 
purpose having been specifically sav- 
ed, the notice (Exh. ‘B’) is immune 


from the impact of the aforesaid 
notification. 
Variation of the Scheme: Though 


there is a proposal for variation of 
the Principal Scheme, the same has 
not so far materialized. As to what 
shape the variation will ultimately 
assume is purely a matter of guess 
work, As such, unitil it is actually 
carried into effect, the proposed 
variation is of no legal consequence 
and the case has to be decided keep- 
ing in view its own facts and cir- 
cumstance and the relevant law as 
at present in existence. In Willow 
Wren Canal Carrying Co, Ltd. v. 
British Transport Commission, (1956) 
1 All ER 567, it was held that the 
plaintiffs were entitled to have their 
action tried according to law as in 
force and the court would not take 
into account the possible effect of a 
bill before the Parliament which may 
never become a law or if passed in- 
to law may contain provisions which 
ultimately do not affect the rights 
of the parties before the Court. 

33. Re: Point No. 7:-- This point 
is also devoid of merit, Nothing has 
been brought to our notice on behalf 
of the appellants to show that it is the 
local authority and net the landlord 
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who has the power to evict the ten- 
ant on the ground specified in Clause 
(bhh) of sub-section (1) of S. 13 of 
the Bombay Rents Control Act, 1947. 
Moreover the submission made on 
behalf of the appellants convenient- 
ly overlooks the provisions of S, 507 
of the Bombay Municipal Corporation 
Act, 1888 whereunder the landlord 
can get an order against the tenant 
to allow him (the landlord) reason- 
able facilities ic enter the leased 
premises in order to enable him to 
comply with the notice issued byi 
the Municipal Commissioner. 


34. For the foregoing reasons, 
there is no meris in any of the 
points raised by the appellants. Con- 
sequently, the appeals fail and are 
hereby dismissed but in view of the 
circumstances of the case without 
any order as to costs, Respondent 
No. 1 shail not, however. as agreed 
to on its behalf, evict the appellants 
till the end of the year, 1977 A. D. 
unless it is required by the Munici- 
pal Commissioner at any time be- 
fore that date to pull down the pre- 
mises in question in implementation 
of the scheme. 

Appeals dismissed. 
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Bagga, Mrs, S. Bagga and Miss Yésh 
Bagga, Advocates with him), for 


Petitioner in W. P. No. 286/74, Mr. 
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Mr. K. J, John, Advocate for M/s. 
J. S. Dadachanji and Co., (for Nos. 2, 
6, 8, 10, 12) in W. P. 340 and 1526 
and (for Nos. 6, 8, 9, 11 and 12) in 
W. P., 286/74 and M/s. S. K. Mehta, 
K. R. Nagaraja and P. N, Puri, Ad- 
vocates (for Nos. 13-178) in W. P. 
1526/73. for Respondents. 


RAY, C, J:.— This Court on 29 
August, 1974 apointed Shri Debabrata 
Mookerjee Chairman to convene, fix 
the date and hold the meeting of 
New Friends Co-operative House 
Building Society Ltd. referred to as 
the Society in accordance with the 
provisions of the Delhi Co-ope- 
rative Societies Act, 1972. This 
meeting was directed to be held 
for the purpose of electing the 
members of the New Managing 
Committee. The Chairman was direct- 
ed to look into each and every disputed 
guestion of membership. The Chair- 
man was further directed to decide 
whether the persons had been right- 
ly or wrongly declared to be defaul- 
ters. The order further directed 
that if the Chairman came to the 
conclusion that the person had been 
wrongly declared to be a defaulter, 
the Chairman would include him or 
her in the list of members, The Chair- 
man was also asked to give effect to 
all orders of this Court already made 
in regard to persons who were declar- 
ed defaulters and who, according to 
orders of this Court on payment of 
money are not and cannot be treated 
as defaulters. The Chairman was 
asked to go into cases where money 
had been sent and not accepted. If 
the Chairman came to the conclusion 
that money had been wrongly not 
accepted, the Chairman would decide 
the same in accordance with Rules 
and Bye-laws of the society. There 
are further details in the order dated 
29 August. 1974, : 

2. In the order dated 29 August, 
1974 Brij Mohan Malhotra was given 
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liberty to adduce proof before the 
Chairman that the money was ten- 
dered within time. If the Chairman 
carne to the conclusion that it was 
tendered in time, he would decide in 
accordance with Rules and bye-laws 
of the society. 

3. The Chairman was entitled to 
scrutinise whether any person had 
been either illegally brought in as a 
member or illegally removed. having 
regard to the rules, bye-laws and re- 
gulations of the society, Inder Bir 
Kaur alleged that she had been ille- 
gally removed from membership. The 
Chairman was directed to go into 
the question, 

4, The order was made in 
writ petitions Nos. 340 of 1972 
1526 of 1973 and in a number 
miscellaneous applications, 


5. On 6 July, 1971 the Lt, Gover- 


two 
and 
of 


nor passed an award directing the 
Society to pay Rs, 22 lakhs to the 
Delhi Administration, On 9 July, 


1971 the Lt. Governor by a notifica- 
tion removed the elected Managing 
Committee and appointed a nominated 
Managing Committee under R, 56 of 
the Rules made under the Bombay 
Co-operative Societies Act, 1925 
hereinafter referred to as the Bom- 
bay Act which applied to Delhi, The 
term of the Managing Committee was 
for one year. 


6. On 23 October. 1971 the nomi- 
nated Managing Committee passed a 
resolution to make the award rule of 
the Court. On 18 December, 1971 
the nominated Managing Committee 
passed a resolution for having direct 
sub-leases. On 22 January, 1972 the 
nominated Managing Committee call- 
ed for more funds, On 5 July, 1972 
the Lt, Governor issued second noti- 


fication extending the term of the 
nominated Managing Committee by 
two years. 

T. The Society was the subject- 
matter of two writ petitions, 287 


members of the Society filed writ 
petition No. 340 of 1972 hereinafter 
referred to Raj Rani’s petition. 
members challenged the vires of Rule 
56 of the Society on the ground that 
the rule was ultra vires Section 71 of 
the Bombay Act and further that 
the rule was bad on account of ex- 
cessive delegation. The petitioners 
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contended that action under Rule 56 
could not be taken without comply- 
ing with the provisions of Section 46A 
of the Bombay Act which was appli- 
cable to Delhi at the relevant time. 
The petitioners also challenged some 
notifications on the ground that the 
Lt. Governor having exercised his 
powers once could not extend the 
term, In short, it was said that the 
power of the Lt. Governor was ex- 
hausted. The other challenges were 
that the notifications were not speak- 
ing orders and were made mala fide. 
The broad challenge in the petition 
was against the extension of term of 
the Managing Committee. On 29 
August, 1972 Rule Nisi was issued. 

8. On 30 April, 1973 the nominat- 
ed Chairman of the Managing Com- 
mittee issued a circular asking the 
members of the Society to pay cer- 
tain amount. On 6 July, 1973 this 
Court restrained the Society and its 
Chairman from declaring any mem- 
ber a defaulter, On 13 August, 1973 
this Court directed that all the inte- 
rim orders passed in the writ peti- 
tion should be confined to the peti- 
tioners in Raj Rani’s petition, 

9. On 16 August. 1973 K. V. Johar 
filed a writ petition in a representa- 
tive capacity under Order 1, Rule 8 of 
the Code of Civil Procedure. This is 
Writ Petition No, 1526 of 1973 here- 
inafter referred to as Johar’s peti- 
tion, On 20 August, 1973 this Court 
issued Rule Nisi in Johar’s petition. 

10. On 17 August, 1973 the nomi- 
nated Managing Committee declared 
321 members as defaulters, This 
Court on 21 September, 1973 res- 
trained the society from taking any 
steps in pursuance of the resolution 
dated 17 August, 1973 against the 
petitioners and all other members of 
the Society, 

11. On 29 November, 1973 respon- 
dent No. 6 filed an application in 
Johar’s petition for vacating the stay 
order granted on 21 September, 1973. 
An application for vacating the stay 
order granted on 6 July, 1973 in Raj 
Rani’s petition was not.pursued. This 
Court vacated the stay granted on 
21 September, 1973 in Johar’s peti- 
tion and granted a fortnight’s time to 
make the requisite payment. 

12. On 6 January, 1974 the nomi- 
nated Managing Committee declared 
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39 members as defaulters for non- 
payment of dues, 42 members as de- 
faulters for not submitting the af- 
fidavits. This was one of the con- 
troversies which formed the subject- 
matter of the enquiry made by the 
Chairman. 


13. On 25 January, 1974 the nomi- 


nated Managing Committee decided 
to enrol 60 new members. On 26 
January, 1974 a confidential] letter 


was addressed by respondent No. 6 
to the Lt. Governor seeking his ap- 
proval to the enrolment of 60 new 
members and allotment of plots to 
them. On the same day, the Lt. Gov- 
ernor addressed a letter to respon- 
dent No. 6 giving his approval. The 
enrolment of new members on 25 
January, 1974, the approval of the 
Lt. Governor on 26 January, 1974 
and the allotment of plots to those 
60 new members formed a big con- 
troversy which was also enquired in- 
to by the Chairman. 


14. Two Civil Miscellaneous Peti- 
tions Nos, 1683 and 1072 of 1974 
challenging the declaration of de- 
faulters and the enrolment of new 
members were filed in this Court in 
February, 1974. C. M. P. No. 1683 
of 1974 is in Raj Rani’s petition and 
C. M. P. No, 1072 of 1974 is in 
Johar’s petition, This Court on 29 
March, 1974 directed that all the pa- 
pers including resolutions, original 
applications, original allotments 
should be produced in this Court 
on 4 April, 1974, This Court also 
restrained the Managing Commit- 
tee by an injunction from taking any 
steps in any manner. On 4 April, 
1974 this Court passed directions in 
respect of persons who had made 
part payments within the time pre- 
scribed or even beyond the time pre- 
scribed not to be treated as defaul- 
ters. This Court mentioned in its 
order that the allotment of plots to 
60 new members‘ who were charac- 
terised by the petitioners as very 
important persons appeared to have 
been made in undue haste and the per- 
sons inthe waiting list were not con- 
sidered and that no notice was given 
to persons inviting applications. This 
Court directed that the said list of 
60 new members had to await final 
adjudication by this Court, This Court 
also directed that in case of 60 al- 
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lottees no further steps should be 
taken, This Court directed that the 
eases of 24 defaulters would be con- 
sidered if it came to the conclusion 
that the allotment in favour of 60 
new members could not be allowed 
to stand. 


15.. In the order dated 4 April, 
1974 petitioners Nos, 60, 46, 216, 171 
and 165 in Raj Rani’s petition who 
paid in part after due date were not 
to. be treated as defaulters and they 
were given four weeks time to vay 
the balance, It was said that if they 
failed to pay the balance within the 
time granted they would be treated as 
defaulters. Petitioners Nos. 1, 118, 
43 and 287 in Raj Rani’s petition 
were stated to have paid in full but 
after the due date. They were not to 
be treated as defaulters. It was also 
said that if they had not paid the 
full amount, they were also given 
four weeks’ time for paying the ba- 
lance, if any. If they did not pay 
the balance within the time granted 
they would be treated as defaulters. 


16. In Johar’s petition S. Diwan, 
Virendra Singh, Dalip Singh and Hari 
Singh were stated to have made pay- 
ments in part beyond time. Iqbal 
Khanna and H. Bhatia were stated 
to have made payments in part with- 
in time. They were all given four 
weeks’ time from the date of the 
order and in default of payment with- 
in the time they would be treated as 
defaulters, Ten other persons in Raj 
Rani’s petition and 14 persons in 
Johar’s petition were said not to have 
paid within time. A list of 31 per- 
sons was handed up to this Court by 
the petitioners, These 31 persons 
were alleged to have been admitted 
as members and to have been allot- 


ted plots. It was contended that this 
allotment is irregular. These allot- 
ments were made on 26 January, 


1974 to which reference has already 
been made, It was said that the 
list of 31 persons would await final 
adjudication. Ten defaulters in Raj 
Rani’s petition and 14 defaulters in 
Johar’s petition aggregating 24 de- 
faulters were to be considered at the 
time of final adjudication, It was 
said that if the allotment in respect 
of 31 persons could not be allowed 
to stand then the cases of these 24 
persons would be considered. 
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1%. In this background on 29 
August, 1974 when the two writ peti- 
tions filed by Raj Rani and K. V. 
Johar came up for hearing this Court 
appointed Shri Debabrata Mookerjee 
as Chairman of the Society. 

18. .It may be stated here that 
some time in 1975 sorne one started 
a suit against the Chairman to stop 
the enquiry by him, The matter 


was brought to the notice of this 
Court. Some malicious and baseless 
allegations were made against the 


Chairman, Under these circumstan- 
ces this Court directed notice to the 
respondent who filed the suit to show 
cause why he should not be com- 
mitted for contempt. The Chairman 
was in the meantime asked to con- 
tinue and he was directed to look 
into each and every matter as men- 
tioned in the earlier orders. 


19. The Chairman between 17 
March, 1975 and 5 August, 1975 re- 
stored the membership of the alleged 
defaulters. On 26 April, 1976 tenta- 
tive voters’ list was published. On 
14 May, 1976 the Chairman inform- 
ed the parties that election would be 
held on 29 August, 1976. On 12 
July, 1976 the Chairman informed 
the parties that the election would 
be held on 29 August, 1976 at Mava- 
lankar Hall. On 27 July, 1976 the 
Chairman declared that of the 60 
new members who had been describ- 
ed as very important persons 21 did 
not have applications for membership 
and 38 were not legally admitted 
members and could not be. included 
in the list. The Chairman said that 
the allotment of plots in their favour 
could not be upheld, On 28 July. 
1976 the list of members was pub- 
lished. On 17 August, 1976 there was 
scrutiny of the ballot papers. 


20. On 24 August, 1976. 11 per- 
sons out of the 60 persons who were 
enrolled members on 25 January. 1974 
and allotted plots on 26 January, 1974 
filed two Civil Miscellaneous Peti- 
tions praying for an order restraining 
the Chairman from holding the elec- 
tion on 29 August, 1976. These ap- 
plications were filed without serving 
any party to the proceedings contrary 
to the rules and practice of this 
Court, On 25 August, 1976 counsel 
the 
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applications before the Court presided 
over by Khanna, J. asking that the 
applications filed might be heard. It 
was also mentioned without inform- 
ing the parties. On 27 August, 1976 
this Court further adjourned the ap- 
plications. 


21. On 29 August, 1976 the meet- 
ing was held and voting took place 
at Mavalankar Hall. 


22. On 23 September, 1976 the 
Chairman submitted his report and 
gave copies to the parties, On 15 
October, 1976, 11 persons who had 
made the two applications for re- 
straining of holding of the election 
filed an application for adjournment 
of the case for two months. 


23. This Court cannot help observ- 
ing two features. One is that an at- 
tempt was made some time in the 
year 1975 to restrain the Chairman 
from proceeding with the enquiry by 
filing a suit against him and making 
baseless allegations. It is only þe- 
cause this Court took immediate no- 
tice of the matter that the frivolous 
suit which had been filed in abuse of 
process of court was put an end to. 
The second is that on the eve of the 
election another attempt was made 
to restrain the Chairman from hold- 
ing the election. These facts along 
with the attempt on the part of those 
11 petitioners to keep the matter 
adjourned for two months indicate 
the persistent attitude on the part of 
some of those persons to mark time 
for some oblique purposes. 


24. In view of the importance of 
issues involved and the gravity of the 
situation where interest of ordinary 
citizens was sacrificed to meet the 
interest of persons of importance and 
influence that this Court took the 
aforesaid steps. in order to put an 
end to the litigation and the contro- 
versies, 


25. It has to be kept in the fore- 
front that the Society is not yet the 
lessee of the Government in respect 
of the land which is to be allotted to 
the members. In Volume II in Raj 
Rani’s petition No, 340 of 1972 ap- 
pears the printed memorandum of 
agreement to be entered into be- 
tween the Society and the President 
of India in respect of land which will 
be allotted to the members of the So- 
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city, On 3 August, 1967 the Deputy 
Secretary, Delhi Administration wrote 
to the Secretary of the Society, inter 
alia, as follows: “I am desired to make 
it clear that the list of members 
submitted with your letter has beens, 
treated as final and no change in that ` 
list can be made without prior writ- 


ten permission of the Delhi Admin- 
istration”, 
26. The printed memorandum of 


agreement has three recitals. One of 
the recitals is that whereas the So- 
ciety has deposited with the Chief 
Commissioner the sum of Rupees 
41,62,456.61 and has further agreed 
to deposit with the Chief Commis- 
sioner the additional sum or sums 
as hereinafter provided, being the 
amounts agreed to be paid by the 
Society to the President by way of 
premium for the grant to the Society 
of the lease hereinafter mentioned 
which amounts, pending the grant of 
the said lease, are to be a security to 
the President for due performance 
by the Society of the terms of the 
Agreement. It is agreed between 
the parties, inter alia, as follows:— 

I. The President hereby grants for 
a period of three years commencing 
from 13 February, 1963 a licence to 
the Society to enter upon the said 
land only for the purposes of mak- 
ing surveys and taking measurements 
and levels for preparing a lay-out 
plan. 

VIIL Upon the completion of the 
development of the land in accord- 
ance with the provisions contained 
herein and to the satisfaction of the 
Chief Commissioner and issue by him 
of a certificate to that effect and pro- 
vided that the other conditions of the 
Agreement have been duly observed, 
the President will, in consideration of 
the expenses incurred by the Society 
on the development of the land and 
the payment of the premium and of 
the yearly rent as herein provided 
and of the covenants on the part of 
the Society to be contained in the 
lease, grant to the Society and the 
Society shall accept a lease of such 
of the residential plots as may be de- 
termined by the Chief Commissioner 
in his absolute discretion, 

XV(a). After the execution and re~ 
gistration of the lease, the. Society 
shall sub-lease, within such time and 
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on such premium and yearly rent as 
may be fixed by the President, one 
residential plot to each of its mem- 
bers who or whose wife/husband or 
any of his/her dependent relatives in- 
cluding unmarried children does not 
own, in full or in part, on the free- 
hold or leasehold basis, any residen- 
tial plot or house in the urban areas 
of Delhi. New Delhi or Delhi Canton- 
ment and who may be approved by 
the Chief Commissioner. 


27. Reference to the Agreement is 
necessary to show that the Society is 
not yet a lessee of the Government 
in respect of the land. This is a rnere 
agreement for the grant to the So- 
ciety of the lease, The Government 
refused to grant lease, Thereafter 
the matter was referred to the -arbi- 
tration of the Lt, Governor. The 
Lt. Governor made an award direct- 
ing the Society to pay Rs. 22,45,742/- 
as the balance amount representing 
the cost of land. 

28. In 1972 a supplementary agree- 
ment was made between the Presi- 
dent of India and the Society. One 
of the recitals in that agreement 
mentions that the Society has not 
completed the development of the 
land and the members of the Mana- 
ging Committee resolved that the Lt. 
Governor of Delhi be requested to 
allow the members to pay their indi- 
vidual dues to the Administration to 
execute their sub-leases. This reci- 
tal indicates that there was an at- 
tempt on the part of individual mem- 
bers to pay dues to the Society as 
well as to the Government. It can, 
therefore, be seen that membership 
of the Society and the allotment of 
lands are different matters. 


29. One of the main contentions 
before the Chairman was in regard 
to membership of 60 persons. These 
60 persons were admitted to member- 
ship on 25 January, 1974. The Lt. 
Governor approved of their member- 
ship on 26 January, 1974. The Chair- 
man found that of these 60 persons 
21 had at one time or another with- 
drawn their membership. 10 out of 
those 21 had either never applied or 
never paid the requisite membership 
fee. The result, according to the 
Chairman, was that the cases of 39 
persons were to be considered, The 
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Chairman noticed that ‘many of these 
60 persons were highly placed Gov- 
ernment officials and friends and re- 
lations of persons prominent in pub- 
lic life”, Another allegation was 
that many of them happened “to be 
close relations or friends and mem- 
bers of the nominated Managing 
Committee”. 


30. At the meeting held on 27 
July, 1976 the Chairman referred to 
Rules 24 and 30 of the 1973 Delhi Co- 
operative Societies Rules. These 
rules were under the Delhi Co-opera- 
tive Societies Rules 1972 which re- 
placed the Bombay Act 1925 in rela- 
tion to the Union Territory, These 
rules relate to conditions to be com- 
plied with for admission to member- 
ship. Bye-law 5 of the Society Bye- 
laws was also referred to by the 
Chairman. 


31. Broadly stated, Rule 24 re- 
quires a person to apply in writing in 
the form laid down by the Society 
for membership. His application is 
to be approved by the Committee of 
the Society, He has to fulfil other 
conditions laid down in the Act, the 
Rules and the Bye-laws, 


32. Rule 25 of the Delhi Co-ope- 
rative Societies Rules, 1973 provides 
inter alia that no person shall be eli- 
gible for admission as member of a 
co-operative society. if in the case of 
membership of a housing society (1) 
he owns a residential house or a plot 
of land for the construction of a re- 
sidential house in any of the approv- 
ed or un-approved colonies or other 
localities in the Union Territory of 
Delhi, in his own name or in the 
name of his spouse or any of his de- 
pendent children on leasehold or 
freehold basis; (2) he deals in pur- 
chase or sale of immoveable property 
either as principal or as agent in the 
Union Territory of Delhi; or (3) he or 
his spouse or any of his dependent 
children is a member of any other 
housing society except otherwise per- 
mitted by the Registrar, Rule 25 (2) 
provides that if a member becomes or 
has already become subject to any 
disqualifications specified in sub-rule 
(1), he shall be deemed to have ceas- 
ed to be a member from the date 
when the disqualifications were in- 
curred. 
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33. Rule 30 deals with the dispo- 
sal of application for admission of 
members, The rule provides that on 
receipt of an application for member- 
ship, the co-operative society shall 
enter particulars of the application in 
the register of applications in the 
form mentioned therein. The co-ope- 
rative society shall dispose of an 
application received for admission as 
a member as early as possibie and in 
no case later than the expiration of 
a period of one month from the date 
of receipt of the application by the 
Society, In case of refusal to admit, 
such society shall communicate its 
decision together with reasons there- 
of, The appeal to the Registrar lies 
against the order for refusal to ad- 
mit a member. An important fea- 


ture in Rule 30 is the date of receipt 


of application for membership, þe- 
cause the application is to be dealt 
with within one month. Rule 30 (4) 
provides that the person whose mem- 
bership has been approved by the 
Managing Committee of a  co-opera- 
tive society shall deposit the mem- 
bership fee. and the amount of the 
qualifying shares necessary to become 
a member, within 14 days of the pass- 
ing of the resolution of the Manag- 
ing Committee approving the: mem- 
bership of the person concerned, 

34. Bye-lew 5, inter alia, provides 
that every person seeking . member- 
ship of the Society shall sign a de- 
claration to the effect that he or his 
wife (she or her husband) or any of 
his/her dependents does not own a 
dwelling house or plot in Delhi and 
that he/she is not a member of any 
other co-operative house building so- 
ciety. 

35. Judged by these rules and con- 
sidering the rival contentions of the 
parties the Chairman found that of 
the 39 cases there was only one case 
of N. K. Mukherjee M No. 1526 
which fulfilled the requirements of 
the rules and the bye-laws and the 
Chairman in his report declared him 
as having been validly accepted as 
member. Out of those 39 persons 20 
applications did not bear any date. 
The date of an application. the pre- 
scription. of time for deposit of the 
membership fee and the amount of 
qualifying share and the filing of the 
requisite declaration are formalities 
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which could not be disregarded. The 
Chairman rightly came to the con- 
clusion that out of 39 persons except 
N. K. Mukherjee the other 38 were 
not legally admitted to the member- 
ship and, therefore, they could not be 
treated as members. 


36. The Chairman in paragraphs 9 
to 16 of the Report considered the 
cases cf several persons who had 
been declared defaulters. He rightly 
came to the conclusion that 108 per- 
sons mentioned in Annexure ‘C’ 
should be restored to membership. 


37. The Chairman next considered 
whether there should be a waiting 
list. A list of 102 persons described 
as the waiting list was forwarded 
and endorsed by the officers of the 
Delhi Administration. The Chairman 
came to the conclusion thai of the 
102 persons on the list, only a few 
prosecuted their claims before the 
Chairman and the rest appeared to 
him to be no more intersted in the 
membership of the Society. In an 
annexure marked ‘G? the Chairman 
rightly included in the waiting list 
the names of such persons who could 
be considered, 


38. The Chairman said that 38 
persons whose membership was can- 
celled by him at the meeting held on 
27 July, 1976 eould apply afresh so 
that their applications could be con- 
sidered. The Chairman said that 24 
persons made applications for mem- 
bership. The Chairman rightly said 
that it would be fair to leave the 
consideration of the applications of 
these 24 persons to the new Manag- 
ing Committee and that their names 
should be kept in a waiting list. 

39. The Chairman next found that 
the Society had received from 4 per- 
sons deposits towards the price of 
the land more than a decade ago but 
took no steps to return the moneys 
Or to admit them to the benefit of 
membership, Again. there were 4 
other persons whose land had been 
acquired by the Delhi Administration. 
There was an agreement which re- 
quired the Society to offer member- 
ship to these persons upon their ful- 
filling the conditions of membership. 
The Chairman found that those 4 
persons whose land had been -acquir- 
ed had made applications, The Chair- 
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man rightly came to the conclusion 
that these 8 persons, namely 4 from 
whom moneys had been received and 
the other 4 whose land had been ac- 
guired should be accepted as mem- 
bers. 

40. Out of 38 persons whose mem- 
bership was cancelled by the Chair- 
man on 27 July 11 applied to this 
Court in C. M. P. No. 2065 of 1976 
for an order that admission of 124 
members mentioned in Annexure ‘C’ 
to the petition is illegal and for fur- 
ther declaration of revocation of 
membership of 38 members as men- 
tioned in Annexure ‘B’ to the said 
petition, These petitioners also ask- 
ed for an order directing the Chair- 
man not to proceed with the meeting 
of the Society and the holding of 
elections on 29 August, 1976. 

41. These 11 persons also made 
applications C. M. Ps. Nos. 8485 and 
8486 for filing objections to the re- 
port of the Chairman. They wanted 
two months’ time to file objections. 

42. It should be stated here that 
11 applicants wanted to prevent the 
holding of the meeting and, the elec- 
tion for the purpose of prolonging 
litigation. 

43. This Court rightly did not pre- 
vent the holding of the meeting and 
the election, The report of the Chair- 
man shows that the meeting as well 
as the election was lawfully and 
validly held, 

44. These 11 persons were given 
full opportunity to make their sub- 
missions by way of objection to the 
report, Counsel appeared and made 
their submissions. 

45. These 11 persons submitted 
that no relief can be sought by the 
petitioners in the writ petitions 
against the Society and that Article 
19 cannot now be invoked for the en- 
forcement of rights. Their further 
submissions were these, On 6 Janu- 
ary, 1974 39 persons were declared 
defaulters by the Managing Commit- 
tee for non-compliance with the 
order of this Court passed on 11 
December, 1973. One of those 39 de- 
faulters made an application to this 
Court on 9 February, 1974 for con- 
donation of delay and for restoration 
of his membership. The application 
was dismissed on 25 February, 1974. 
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On 4 April, 1974 this Court granted 
four weeks’ time to 15 persons out 
of the 39 declared defaulters and 
therefore the default of 24 persons 
was confirmed, The Chairman re- 
considered the cases of 24 defaulters 
including the one whose application 
was dismissed, These 11 persons 
submitted that their membership and 
allotment should have been restored. 
The Chairman was also in error in 
considering the cases of 8 persons be- 
cause records were not available. 


46 It is significant ‘that out of 1100 
members and the several parties to 
the writ petitions none has taken ob- 
jection to the report of the Chair- 
man, The only persons who object- 
ed are out of the 24 persons whose 
membership and allotment on 26 
January, 1974 was cancelled. These 
24 persons have however been put 
by the Chairman in a waiting list. 

47. The membership as well as the 
allotment of plots to these 38 per- 
sons is rightly rejected by the Chair- 
man, The Chairman based his find- 
ing on facts of tabulated statements 
prepared in the presence of counsel 
and parties in open public hearings. 
No challenge can be taken to the 
dates and facts. The Chairman right- 
ly found that even if the date of the 
eligibility certificate is taken as the 
effective date of application the posi- 
tion cannot be otherwise. The Chair- 
man rightly found that the records 
do not indicate that. the payment was 
made within 14 days of the date of 
resolution, The Chairman rightly 
found that the requirement of pay- 
ment is not proved and there has not 
been substantial compliance. The con- 
clusion is correct and inescapable that 
the enrolment of 38 persons was not 
only rushed but was done with un- 
seemly haste. 

48. It also appears from the re- 
port of the Chairman that persons in 
the waiting list were not considered 
before these 38 persons were enroll- 
ed as members, Reference may be 
made to Cl. (7) of the Award of the 
Lt. Governor which was made the 
rule of Court. The award is dated 6 
July, 1971, Clause (7) made it en- 
cumbent on the Society to act in ac- 
cordance with the award. There were 
some persons who were treated by 
the new Managing Committee as de- 
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faulters and these 38 persons were 
taken by the new Managing Commit- 
tee unlawfully as members, 

49. The Chairman in Annexure 
‘C’ restored 108 persons to member- 
ship. These 108 persons had been de- 
clared defaulters by the nominated 
Managing Committee. This Court by 
order dated 29 August, 1974 requir- 
ed the Chairman to look into each 
and every disputed question of mem- 
bership and to decide as to whether 
a member has been rightly or wrong- 
ly declared a defaulter. 


50. The nominated Managing Com- 
mittee on January 1974 declared a 
number of persons to be defaulters. 
The declaration of defaulters could 
not have been made except by the 
General Body with a special majority 
and with the approval of the Regis- 
trar, The nominated Managing Com- 
mittee could not have functioned 
after 1 April, 1973 in view of the 
provisions of S. 92 read with S. 32 of 
the Delhi Co-operative Societies Act, 
1972, In view of the award of the 
Lt, Governor dated 6 July, 1971 the 
Committee had thereafter no juris- 
diction to declare any member a de- 
faulter This Court by order dated 
4 April, 1974 observed that the case 
of 24 defaulters would be considered 
if it transpired that the list of new 
allottees could not be allowed to 
stand, The act of declaration of de- 
faulters on 6 January, 1974 cannot 
be dissociated from the enrolment of 
new allottees on 25 and 26 January, 
1974. 

51. The report of the Chairman in 
restoring 108 alleged defaulters to 
membership is just and correct, This 
Court by order dated 29 August, 1974 
required the Chairman to look into 
each and every disputed question of 
membership and to decide whether a 
person has been rightly or wrongly 
declared a defaulter. The order fur- 
ther stated that if the Chairman came 
to the conclusion that the person 
has been declared to be a defaulter 
the Chairman will include him or 
her in the list of members, The re- 
port. of the Chairman is lucid and 
direct to the point. The report no- 
ticed that there was wide-spread dis- 
content as to the way in which the 
affairs of the Society were conduct- 
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ed. The report said “Allegations of 
favouritism, want of fairplay, mal- 
administration, deliberate suppres- 
sion of the rights of members were 
freely made against the nominated 
Managing Committee in 1971.” The 
Chairman noticed that there was “no- 
thing to choose between the old 
elected Committee which was super- 
seded and the nominated Managing 
Committee wnich came to take its 
place”, Letters were hardly replied 
to. Enquiries were rarely attended 
to. Cheques were hardly ever cash- 
ed in time. S-idden declarations of 
default were made without following 
the prescribed procedure laid down 
in the Act and the Rules. 


52. The nominated Managing 
Committee issued a circular dated 30 
April, 1973 demanding Rs, 6 per sq. 
yard and threatened the members 
that in case they did not pay the 
said amount they would be declared 
defaulters. This circular is not a no- 
tice within the meaning of the bye- 
laws of the Society and declaration 
of defaulters on the basis of the cir- 
cular is illegal and contrary to bye- 
laws of the Society. Further the 
said circular was despatched after 
the time for payment mentioned 
therein was over, No opportunity 
was given to a member as required 
by the amended bye-laws to show 
cause why his right to a plot would 
not be forfeited for non-payment of 
deposit, Figures of alleged dues 
were not mentioned in the circular 
in most of the cases, 

53. In view of the award of the 
Lt. Governor dated 6 July, 1971 the 
nominted Managing Committee could 
not declare any member to be a de- 
faulter. Further the order of this 
Court dated 6 July, 1973 continued to 
be in force, in so far as the peti- 
tioners in Raj Rani’s petition are 
concerned, The declaration of de- 
faulters from amongst the petitioners 
in Raj Rani’s petition was unjustified. 
The action of the Managing Commit- 
tee declaring defaulters was in bad 
faith because they wanted to confer 
benefits on other persons under the 
guise of declaration of defaulters. 

54. This Court in the order dated 
4 April, 1974, observed that the 
eases of 24 defaulters would be con- 
sidered if it transpired that the list 
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of allottees on 26 January, 1974 could 
not be allowed to stand, The Chair- 
man has rightly dealt with the cases 
of 24 defaulters in view of his right 
conclusion that the allotments on 26 
January, 1974 were bad. 

55. The Chairman considered ithe 
cases of 42 persons who had been 
declared defaulters. The Chairman 
rightly came to the conclusion that 
30 persons had genuine grievances 
and he accepted them as members 
on their submitting fresh affidavits 
with a view to putting an end to all 
controversies whether they filed affi- 
davits or not. It was admitted before 
the Chairman that all these persons 
had filed their affidavits originally 
while seeking membership. The ques- 
tion was whether they filed any fresh 
affidavit as required by the subsequ- 
ent direction of the Delhi Develop- 
ment Authority, Some of the mem- 
bers contended before the Chairman 
that they filed amended affidavits. 
Some members contended that in 
spite of their request to give the 
pro forma of the amended affidavit 
the nominated Managing Committee 
did not give the pro forma of the af- 
fidavit. Under these circumstances 
the Chairman rightly accepted the 
contentions of 30 out of the 42 per- 
sons. 

56. The Chairman rightly held 
that 4 persons whose money was ly- 
ing with the Society should be made 
members, The Chairman also right- 
ly held that 4 persons whose lands 
had been acquired by the Society 
should be accepted as members, 

57. The Chairman in paragraph 37 
of the report has indicated that the 
new Managing Committee should fix 
priorities in the order mentioned in 
sub-paragraphs (a) to (e). These in 
sub-paragraphs (a) and (b) belong to 
classes of members in whose favour 
there was specific allotment as early 
as the year 1957, Due communica- 
tion was made to them about the 
specific allotment of plots. They were 
persons who had paid more than 
Rs. 17,000. They were declared de- 
faulters for non-payment of Rupees 
3000 or less by the nominated Manag- 
ing Committee as late as the year 
1974, The Chairman rightly put per- 
sons in sub~paragraphs (a) and (b) in 
order of priority, 
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58. Persons in sub-paragraph (c) 
in paragraph 37 of the Chairman’s 
report comprise those who were de- 
clared defaulters roundabout the 
year 1962-63. The amounts paid by 
persons in sub-paragraph (c) are Jess 
than the amounts paid by persons in 
sub-paragraphs (a) and (b). There 
was no specific allotment of plots in 
favour of persons mentioned in sub- 
paragraph (c). Persons in sub-para- 
graph (c) therefore cannot claim prio- 
rity over persons in sub-paragraphs 
(a) and (b). In sub-paragraph (c) only 
one person objected regarding prio- 
rity. The other 47 persons accepted 
their places in sub-paragraph (c). 
This also shows the justness of the 
report, 


59. Subject to the following direc- 
tions, the report of Mr, D. Mooker- 
jee dated 23 September, 1976 is ac- 
cepted and confirmed. 


1. The Managing Committee of the 
New Friends Co-operative Society 
Ltd, (hereinafter called “the new 
Managing Committee”) elected at the 
meeting held on 29 August, 1976 
shall assume charge with effect from 
the date of this order. 


2, The new Managing Committee 
shall send to all persons referred to 
in sub-paragraphs (a) to (e) of para- 
graph 37 of Mr. Mookerjee’s report, 
through Mr, Mookerjee, a letter stat- 
ing that membership fee and the 
amount of qualifying share necessary 
to become a member of the Society 
and also copies of this order as well 
as the appropriate forms of applica- 
tion for membership of the Society 
and of the affidavits to be sent by 
the applicants to the new Managing 


Committee within one month from 
the date of this order, 
3. Each person referred to in sub- 


paragraphs (a) to (e) of paragraph 37 
shall, if he desires to have any plot 
allotted to him, apply for member- 
ship of the Society, All such appli- 
cations for membership of the So- 
ciety shall be sent to Mr. Mookerjee 
within 30 days from the date of re- 
ceipt of the documents referred to in 
the next preceding paragraph hereof. 
Tf any application is not received by 
Mr, Mookerjee within the said period, 
or if the affidavit referred to in the 
next preceding paragraph is not en- 
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closed with the application, or if any 
application or affidavit be found by 
Mr. Mookerjee to be not in compli- 
ance with the form of the application 
and the affidavit sent to the appli- 
cant, Mr. Mookerjee shall reject such 
application, Such rejection by Mr. 
Mookerjee shall be final. 


4. All applications for membership 
along with affidavits, found by Mr. 
Mookerjee to be in order. will be 
forwarded by Mr. Mookerjee to the 
new Managing Committee upon the 
expiry of the said period of 30 days. 
Mr Mookerjee will make a list of 
the persons whose applications are so 
forwarded by him to the new Manag- 
ing Committee. 


5. The new Managing Committee 
shall convene a meeting of the Com- 
mittee within 30 days from the re- 
ceipt of the applications along with 
the affidavits sent by Mr. Mookerjee 
to the new Managing Committee as 
aforesaid and pass a resolution ac- 
cepting all such applicants for mem- 
bership as members of the Society. 


6. The new Managing Committee 
shall convey to Mr. Mookerjee its 
said resolution within 14 days of the 
passing of such resolution, and shall 
send to Mr. Mookerjee at least as 
many copies of the resolution as the 
number of persons who are admitted 
as members of the Society by virtue 
of that resolution. Mr. Mookerjee will 
thereafter send a copy of the said 
resolution to each of the applicants 
who is admitted as a member of the 
Society by virtue of the said reso- 
lution. 


7. On receipt of the said communi- 
cation from Mr. Mookerjee each per- 
son who has been admitted as mem- 
ber of the Society by virtue of the 
said resolution shall, within 14 days 
from the receipt of the communica- 
tion from Mr, Mookerjee, pay to Mr. 
Mookerjee by Bank Draft (drawn in 
favour of “New Friends Co-operative 
House Building Society Ltd.”) an 
amount including the membership 
fee and the amount of qualifying 
share necessary to become a member 
of the Society, Mr. Mookerjee will 
thereafter forward the Bank Drafts 
to the new Managing Committee. 


8. Regarding the allotment of plots, 
the suggestions of Mr. Mookerjee con- 
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tained in sub-paragraphs (a) and (b) 
of paragraph 37 of his report will be 
given effect to by the new Managing 
Committee, subject to the availability 
of plots and subject also to each 
person referred to in the said two 
sub-paragraphs and to whom any 
plot is allotted complying with the 
direction contained in the preceding 
paragraph 7 hereof and further sub-. 
ject to each such person paying his 
full share of the money payable to 
the Delhi Development Authority 
under the Supplementary Agreement 
entered into between the President of 
India and the Society on 1 February, 
1972 by a Bank Draft drawn in fa- 
vour of the “Delhi Development 
Authority”. 


9. The allotment of plots among 
persons referred to in sub-paragraphs 
(a) and (b) of paragraph 37 of Mr. 
Mookerjee’s report shall be in the 
order of priority mentioned there and 
already earmarked for them, If plots 
which are already earmarked for 
persons in sub-paragraphs (a) and (b) 
are not available then there will be 
allotments to those persons by draw 
of lots first among those in sub- 
paragraph (a) and thereafter among 
those in sub-paragraph (b). Mr. 
Mookerjee will prepare a list of per- 
sons to whom plots are so allotted 
and send copies of the list to the 
new Managing Committee and the 
Delhi Development Authority and in- 
form the persons to whom such al- 
lotments are made, 


10, Each person referred to in the 
said sub-paragraphs (a) and (b) of 
paragraph 37 and to whom any plot 
is allotted shall, within 14 days from 
the receipt of the communication 
from Mr. Mookerjee as referred 
to in paragraph 6 hereof, enquire 
from the Delhi Development Autho- 
rity as to the sum payable by him 
to the Delhi Development Authority 
as aforesaid and upon receipt of the 
reply from the Delhi Development 
Authority pay the sum to the latter 
by a Bank Draft within 15 days from 
the date of the receipt of the reply. 
In default of such payment the al- 
lotment to him will stand cancelled. 
In the event of any such cancellation 
allotment may be made to the next 
person, if any, in that sub-paragraph. 
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11. Thereafter, if 
plots remain to be 
allotment 


any plot or 

allotted the 
or allotments shall strict- 
ly be in accordance with the 
order of priority laid down in 
paragraph 37 of Mr, Mookerjee’s re- 
port, Such allotments shall be made 
by Mr. Mookerjee by means of 
draw of lots first among the persons 
referred to in sub-paragraph (c) 
thereafter among those in sub-para- 
graph (d) and thereafter among those 
in sub-para. (e) of paragraph 37 of 
his report. Mr. Mookerjee will pre- 
pare a list of persons to whom 
the plots are so allotted and send co- 
pies of the list to the new Managing. 
Committee and the Delhi Develop- 
ment Authority and inform the per- 


sons to whom such allotments are 
made. Any person referred to in 
sub-paragraphs (e), (d) and (e) of 


Mr. Mookerjee’s report who is allot- 
ted any plot shall within 14 days 
from the receipt of the communica- 
tion from Mr. Mookerjee to the ef- 
fect that a particular plot has been 
allotted to him enquire from the 
Delhi Development Authority as to 
the sum payable by him to the Delhi 
Development Authority as aforesaid 
and upon receipt of' the reply from 
the Delhi Development Authority pay 
the sum to the latter by a Bank 
Draft within 15 days from the date 
of the receipt of the reply. In de- 
fault of such payment the allotment 
to him will stand cancelled. In the 
event of any such cancellation, al- 
lotment may be made to next person, 
if any, in that sub-paragraph, 


12. Each allotment of plot, referred 
to in this order, shall be in accord- 
ance with the application of each 
applicant for membership referred to 
in paragraph 3 hereof, that is to 
say, he will not be entitled to any 
allotment of any land, the area 
whereof is different from the area 
mentioned in his application form. 


13, If any person referred to in 
any of the sub-paragraphs of para- 
graph 37 of Mr. Mookerjee’s report 
has already paid any money to the 
Society and proves such payment to 
Mr. Mookerjee, the money so paid 
and proved shall be appropriated to- 
wards payment of the amounts men- 
tioned in paragraphs Nos, 7, 8 and 11 
hereof. 
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14. Upon allotment of land to any 
person mentioned in this Report each 
allottee shall pay to the Society a 
sum of Rs. 1000/- within one month 
from the date of such allotment as 
and by way of costs relating to these 
proceedings. In default of payment 
of such sum, the allotment to 
such person shall stand cancelled. In 
the event of any such default, the 
procedure laid down in paragraphs 
10 and 11 hereof shall be followed. 
To sum up, In the event of any 
such default the allotment may be 
made to the next person, if any, in 
the sub-paragraph group of the de- 
faulting persons and thereafter to 
the next sub-paragraph group of per- 
sons, 

60. No lease shall be granted to 
any allottee until and unless all 
directions contained in this order are 
fully complied with by him, 

61. The Society shall pay to Mr. 
Mookerjee a further sum of Rupees 
45,000/- as his remuneration for the 
work done by him so far. The So- 
ciety shall also pay Mr. Mookerjee a 
further sum of Rs. 5000/- for the 
work to be done by him under this 
order and also such further sum or 
sums as he may intimate to the new 
Managing Committee as extra expen- 
ses, including remuneration for his 
staff, postage etc. for the work to be 
done under this order, Mr. Mooker- 
jee’s Personal Assistant Mr. Jain will 
be paid Rs, 300/- per month. 

62. This order shall not apply to 
such members of the Society who 
have already obtained leases from the 
President of India. 

63. This order will govern only 
the affairs of this Society and will 
not be a precedent for the affairs of 
any other co-operative society. 


64. Some persons have deposited 
monies with the Registrar of this 
Court. The Registrar may hand over 
the money to the Society, 

65. Writ Petitions Nos, 340 of 1972, 
1526 of 1973 and 286 of 1974 and 
all proceedings in these writ petitions 
are disposed of accordingly. 

66. All parties will pay and bear 
their own costs, 

Order aeeordingly. 
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(From: 1976 All LJ 421) 


P. N. BHAGWATI, A. C. GUPTA 
AND P. N. SHINGHAL. JJ. 


Abdul Hamid, Appellant v. The 
VII Addl. Dist, & Sessions Judge, 
Kanpur and others, Respondents, 

Civil Appeal No. 522 of 1976, 
18-10-1976. - 


U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act 
(13 of 1972), S. 21 (1) — Compro- 
mise for release between heir of de- 
ceased tenant and landlord — Dispute 
as to who was legal representative — 
— Supreme Court remanding case in 
appeal for determining that disputed 
question of fact, (Constitution of 
India, Art. 136), (Para 2) 


BHAGWATI, J.— This appeal ari- 
ses out of an application for release 
of premises made by respondents 
Nos, 4 to 6 under Section 21 (1) of 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act 13 of 
1972. The application was made 
against one Ahmad Hasan who was 
admittedly the tenant in respect of 
the premises. Ahmed Hasan died on 
20th February, 1974 and one Moham- 
mad Ayub was substituted as the le- 
gal representative of Ahmed Hasan 
by an order made by the Prescribed 
Authority on 19th March, 1974. 
Within six days thereafter a compro- 
mise was arrived at between Moham- 
mad Ayub and respondents Nos, 4 
to 6 for release of the premises in 
favour of respondents Nos, 4 to 6 and 
the compromise was verified by the 
Prescribed Authority. But before an 
order could be passed by the Pre- 
scribed Authority in terms of the 
compromise, objections were filed by 
the appellant. against the compromise 
on 25th March 1974 on the ground 
that the appellant and not Moham- 
mad Ayub was the legal representa- 
tive of Ahmed Hasan and also 
claiming that proceedings for perjury 
be taken against Mohammad Ayub. 
While these objections were pending, 
an spplication dated 30th September, 
1974 was purported to be made on 
behalf of the appellant praying that 
the objections filed by him on 25th 
March, 1974 be withdrawn, The case 
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of the appellant was that Shri A. S. 
Bajpai who filed this application on 
his behalf, had no authority to do so 
and the Prescribed Authority was, 
therefore, not entitled to act on this 
application, The Prescribed Autho- 
rity however, proceeded to act on 
this application and passed release 
order in favour of respondents Nos. 
4 to 6 in terms of the compromise, 
on the basis that the objections filed 
by the appellant on 25th March, 
1974 were withdrawn by his subse- 
quent application dated 30th Septem- 
ber, 1974. The appellant preferred an 
appeal against the order of release 
before the District Judge but the ap- 
peal was dismissed. The order pass- 
ed by the District Judge was then 
challenged by the appellant by filing 
a Writ Petition in the High Court 
but the Writ Petition was also 


un- 
successful and hence the appellant 
preferred the present appeal before 


us by special leave obtained from this 
Court. 


2. It is not necessary to go into 
the various questions which arise in 
this appeal and which raise highly 
controversial issue of fact, because 
it has been agreed between the par- 
ties—and we must state that the at- 
titude taken by respondents Nos. 4 to 
6 is very fair and just — that the 
order of release passed by the Pre-). 
scribed Authority should be set aside 
and the matter should go back to the 
Prescribed Authority for the purpose 
of determining, on the objections of 
the appellant dated 25th March, 1974 
as to who is the heir of Ahmed Ha- 
san, Mohammed Ayub or the appel- 
lant and if Mohammed Ayub is 
found to be the heir of Ahmed Ha- 
san, the Prescribed Authority should 
be at liberty to pass an order of re- 
lease in favour of respondents Nos. 4 
to 6 on the basis of the compromise 
arrived at between them and Moham- 
med Ayub, but if it is found that the 
appellant and not Mohammed Avub 
is the heir of Ahmed Hasan, then the 
appellant should be impleaded as le- 
gal representative of Ahmed Hasan 
and, if necessary, the abatement 
should be set aside and the Prescrib- 
ed Authority should then proceed 
immediately to dispose of the release 
application. 
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3. We accordingly allow the ap- 
peal, set aside the order passed by 


the Prescribed Authority and send 
the case back to the Prescribed 
Authority having jurisdiction in the 
matter, The Prescribed Authority 


will proceed to dispose of the objec- 


tions of the appellant dated 25th 
March, 1974 by deciding as to who 
is the heir of the appellant, within 


one month from today. If Mohammed 
Ayub is found to be the heir of 
Ahmed Hasan, respondents Nos, 4 to 
6 will be entitled to obtain the re- 
lease order in their favour on the 
basis of the compromise with Moham- 
med Ayub but if, on the other hand, 
the appellant is found to be an heir 
of Ahmed Hasan, the abatment of 
the release application, if any, will 
be set aside and the appellant will 
be added as legal representative of 
Ahmed Hasan and after giving an 
opportunity to the appellant to file 
his written statement in answer to 
the release application within 15 days 
from the date of his being joined as 
party, the Prescribed Authority will 
proceed to dispose of the release ap- 
plication as expeditiously as possible 
and in any event not later than 
three months from the date of filing 
of his written statement by the ap- 
pellant: There will be no order as 
to costs of the appeal, 

Appeal allowed. 





AIR 1977 SUPREME COURT 1913 
(From: Bombay) 

P. N. BHAGWATI, A, C. GUPTA 
AND P., N. SHINGHAL, JJ. 
Gulab and others, Appellants v. 

State of Maharashtra, Respondent. 


Criminal Appeal No. 247 of 1972, 
D/- 8-12-1976. 

Criminal P. C. (1898), S. 421 — 
Summary dismissal of appeal — 


Necessity of: giving reasons — Decision 
of Bombay High Court, Reversed, 


It is mot that in no case can the 
High Court summarily reject a crimi- 
nal appeal without giving reasons, 
but where some arguable issues of 
fact or law arise, it would be desir- 
able if the High Court gives reasons 
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for summarily dismissing an appeal. 
Decision of Bombay High Court, Re- 
versed. (Para 1) 


BHAGWATI, J.—~ This appeal by 
special leave is directed against an 
order passed by the Nagpur Bench 
of the High Court of Bombay sum- 
marily dismissing an appeal preferred 
by the appellants against an order 
passed by the IlIrd Extra Additional 
Sessions Judge, Nagpur convicting 
them of the offence under Sec, 302 
of the Indian Penal Code and sentenc- 
ing them to suffer life imprisonment. 
The appeal was dismissed by the 
High Court summarily without giving 
any reasons but it does appear, and 
that is borne out by the fact that 
special leave has been granted by 
this Court that there are issues of 
fact which require some considera- 
tion and it would therefore be desir- 
able that the order of summary dis- 
missal should be set aside and the 
matter should be sent back to the 
High Court for the purpose of dis- 
posing of the appeal on merits after 
issuing notice to the other side. We 
may make it clear that it is not our 
view that in no case can the High 
Court summarily reject a criminal 
appeal without giving reasons, but 
where some arguable issues of fact 
or law arise. We think it would be 
desirable if the High Court gives 
reasons for summarily dismissing an 
appeal. 

2. We accordingly allow the ap- 
peal, set aside the order of summary 
dismissal passed by the High Court 
and remand the case to the High 
Court so that the High Court 
may admit the appeal, issue notice 
to the State and after hearing the 
parties, dispose of the appeal in ac- 
cordance with law. Since the paper- 
books have already been printed in 
this Court, sufficient number of co- 
pies may be forwarded to the High 
Court in order to avoid further ex- 
pense to’the parties by way of pre- 
paration of the appeal paper-book in 
the High Court. Since the case is an 
old one and the appellants have been 
languishing in jail for a number of 
years, we would suggest that the High 
Court may dispose of the appeal at a 
very early date. 

k Appeal allowed. 
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AIR 1977 SUPREME COURT 1914 
(From: Jammu & Kashmir)* 

P. N. BHAGWATI, A. C. GUPTA 
AND S. MURTAZA FAZAL ALI, JJ. 

Beli Ram, Appellant v. Nand 
Kumar and others, Respondents, 

Civil Appeal No, 1318 of 1975, D/- 
2-12-1976. 

(A) J. & K. Representation of the 
People Act (1957), Ss. 36 and 108 (d) 
(iv) — Change of polling booth — If 
involved violation of Section 36 and 
Election Rules and Instructions issued 
under Act — Result of election if 
materially affected. Ele. Petn. No. 8 
of 1972, D/- 25-9-1975 (J. & K.), Re- 
versed, 

Held, on consideration of evidence, 
that there was sufficient publicity 
piven to the change of polling booth, 
intimation was sent to the Election 
Commission and the approval of the 
Commission was obtained before ac- 
tual polling commenced. The change 
of polling booth, therefore, did not 
involve any violation of S, 36 or the 
Conduct of Election Rules or Instruc- 
tions issued under the Act. 

(Para 5) 

Even if there was violation of Sec- 
tion 36 and the Conduct of the Elec- 
tion Rules and Instructions issued 
under the Act, that was not suffici- 
ent to invalidate the election of the 
returned candidate, unless it was 
shown that such violation materially 
affected the result of the election in 
so far as the returned candidate was 
concerned. As it had not been esta- 
blished by the petitioner even rea- 
sonably that on account of the last 
minute change of polling booth 
the petitioner was deprived of the 
votes of any of the witnesses men- 
tioned, these votes could not be 
taken into account in deciding whe- 
ther the result of the election was 
materially affected by reason of the 
last minute change of polling booth. 
Ele Petn, No. 8 of 1972, D/- 25-9- 
1975 (J & K), Reversed. 

(Paras 6 and 7) 

(B) J. and K. Representation of 
the People Act (1957), S. 108 (d) (iii) 
— Trregular counting and improper 


*(Ele. Petn. No. 8 of 1972, D/- 25-9- 
1975 (J, & K.) 
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rejection of votes — Place of count- 
ing alleged to be too small to accom- 
modate counting personnel — Possi- 
bility of irregular counting and im- 
proper rejection of votes, 


Held, that even assuming that the 
dining room of the Dak Bungalow 
where the counting was done was too 
small to accommodate all the count- 
ing personnel and they could not 
move about freely, and there was 
some congestion, that did not create 
a situation rendering irregilar coun- 
ting and improper rejection of votes 
possible so as to materially affect 
the result of the election, (Para 8) 


(C) J. and K. Conduct of Election 
Rules (1965), R. 56 (2) (g) — Appli- 
cability. Ele, Petn, No, 8 of 1972, 
D/- 25-9-1975 (J. & K.), Reversed. 


Clause (g) of sub-rule (2) of R. 56 
provides that the Returning Officer 
shall reject a ballot paper if it bears 
a serial number or is of a design dif- 
ferent from the serial number or, as 
the case may be, design of the bal- 
lot papers authorised for use at the 
particular polling station. 


The voters of a village who were 
entitled to cast their votes at S, D. 
Polling Booth and not at N. Polling 
Booth, for some inexplicable reasons, 
were allowed to cast their votes at 
N. Polling Booth. The ballot papers 
which were used by these voters for 
casting their votes were the ballot 
papers authorised for use at N, Poll- 
ing Station, 

Held that there was no seope for 
invoking Cl. (g). Ele. Petn. No. 8 of 
1972, D/- 25-9-1975 (J. & K.) Re 
versed. (Para 11) 


(D) J. & K. Conduct of Election 
Rules (1965), S. 23 (2) (b) — One N 
was registered in Service Voters Re- 
gister — Postal ballot paper was 
issued to him — N personally casting 
his vote at Polling Station — Vote 
cast by him is lable to be rejected 
as invalid under R. 23 (2) (b). 

(Para 13) 

Œ) J. & K. Representation of the 
People Act (1957), S. 108 (d) (iii) — 
Two voters registered twice in Elec- 
toral Roll —-These voters voted twice 
at places where they were registered 
—- Both the votes cast by them must 
be rejected as invalid. (Paras 16 & 17) 
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(F) J. & K. Representation of the 
People Act (1957), S. 108 (d) (iii) — 
Some spurious votes east in favour off 
returned candidate —— These votes 
are to be excluded in counting total 
votes east in favour of returned can- 
didate. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1954 SC 513: (1955) 1 SCR ay 


M/s. R. K. Garg, S. C. Agrawal, V. 
J. Francis and Mr. R, L. Bhalgotra, 
Advocates, for Appellant; M/s. E. C. 
Agrawala and M. M. L, Srivastava, 
Advocates, for Respondents. 


BHAGWATI, J.:— We passed an 
order on 29th April, 1976 (sic) (May 
7, 1976?) allowing this appeal and 
dismissing the election petition filed 
by the ist respondent for setting 
aside the election of the appellant. 
We now proceed to give our reasons 
for making that order. 

2. The General Elections to the 
Jammu & Kashmir Legislative As- 
sembly took place in March 1972. 
There were four candidates who 
stood for election from the Naushera 
Assembly Constituency. One was the 
appellant and the other three were 
the respondents. The appellant was 
a candidate set up by the Indian Na- 
tional Congress, while the Ist respon- 


dent was an independent candidate 
supported by the Praja Socialist 
Party, The poll was held on 8th 


March, 1972 and the counting of vo- 
tes took place on 12th March, 1972. 
It was found that the appellant had 
secured 8563 votes as against 8512 
votes secured by the lst respondent, 
1570 votes secured by the 2nd res- 
pondent and 800 secured by the 3rd 
respondent, The appellant was ac- 
cordingly declared as duly elected 
by the Returning Officer, 

3. The first respondent filed a peti- 
tion in the High Court of Jammu & 
Kashmir for declaring the election of 
the appellant void on various grounds 
set out in the petition, We shall re- 
fer to these grounds a little later 
when we examine the arguments ad- 
vanced on behalf of the parties, Suf- 
fice it to state for the present that 
some of the grounds taken in the 
petition found favour with the High 
Court and by a judgment dated 25th 
Septernber, 1975 the High Court al- 
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lowed the petition and set aside the 
election of the appellant. It may be 
pointed out that the lst respondent 
also claimed in the petition that he 
should be declared elected, but this 
claim was negatived by the High 
Court on the ground that there was 
no material on the basis of which 
such an order could be made. The 
appellant being aggrieved by the 
order made by the High Court setting 
aside his election preferred the pre- 
sent appeal in this Court under Sec- 
tion 123 of the Jammu & Kashmir 
Representation of the People Act, 
1957. 

4. The first ground on which the 
High Court set aside the election of 
the appellant was that there was a 
sudden change in the polling booth 
in Hathal village at the last moment 
without obtaining the previous appro- 
val of the Election Commission and 
this change was not properly publi- 
cised and made known to the people 
with the result that a large number 
of voters whose number exceeded fifty 
could not exercise their franchise and 
that materially affected the result of 
the election in so far as it concerned 
the Ist respondent. The argument 
which found favour with the High 
Court was that the change of polling 
booth was made in violation of Sec- 
tion 36 of the Jammu & Kashmir 
Act and the Conduct of the Election 
Rules and Instructions issued under 
the Jammu & Kashmir Act and there 
was thus non-compliance with the 
provisions of the Jammu & Kashmir 
Act and the Rules and Orders made 
thereunder and this non-compliance 
materially affected the result of the 
election by preventing a large num- 
ber of voters from casting their votes 
in favour of the 1st respondent and 
hence the election of the appellant 
was void under Cl, (iv) of S. 108 (1) 
(d) of the Jammu & Kashmir Act. 
This argument, if valid, would be 
sufficient to support the judgment of 
the High Court and we must, there- 
fore, examine it closely to see whe- 
ther it is well founded, 

5. It is necessary to state a few 
facts in order to appreciate whether 
this argument is sustainable or not. 
The evidence on re.ord clearly shows 
that the polling booth for Hathal 
village was agreed to be located at 
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the house of Ram Saran and after 
obtaining the consent of Ram Saran, 
his house was shown as the place of 
the polling booth in the approved list 
published on 5th February, 1972. 
Then a change was made on 27th 
February 1972, and the polling booth 
was shifted from the house of Ram 
Saran to that of Sarban Singh, But 
this change created a certain amount 
of confusion because Sarban Singh 
has two houses in Hathal village and, 
therefore, a second amendment had 
to be made on 5th March, 1972 clari- 
fying that the polling booth would 
be at the house of Sarban Singh at 
Salehri. This was done only three 
days before the date of the poll. But 
even so the Ist respondent had no 
grievance about it, since he had suf- 
ficient time to inform the voters of 
Hathal village. There was, however, 
a further change made in the polling 
booth on 7th March, 1972, that is, the 
date before the poll and the polling 
booth was shifted from the Salehri 
house of Sarban Singh to the School 
at Tali Galla, The case of the appel- 
lant was, and that was supported by 
Ishardas Gupta, Deputy Commissioner, 
Rajauri, who was also the Returning 
Officer, of the Naushera Assembly 
Constituency, that this change of 
polling booth was made at the in- 
stance of Indu Bhushan the scn of 
the ist respondent. The evidence 
of Ishardas Gupta was that un 6th 
or 7th March, 1972 Indu Bhushan 
contacted him on the telephone from 
Sunder Bani and requested him to 
change the polling booth since Sar- 
ban Singh was related to the ist res- 
pondent and though it was 4ifficult 
to make such a last minute change, 
he acceded to the request of Indu 
Bhushan and changed the polling 
booth from the Salehri house of Sar- 
ban Singh to Tali Galla School on 
7th March, 1972. Ishwardas Gupta 
stated in his evidence that he imme- 
diately informed Tahsildar, Naushera 
about this change and also gave 
directions to the Naib-Tehsildar, Sun- 
der Bani to depute special messenger 
to inform the voters in Hatha] vil- 
lage in regard to this change. Ved 
Prakash who was the Naib-Tehsildar, 
Sunder Bani at the material time 
thereupon immediately went to 
Hathal along with Patwari Manohar- 
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lal, Makhan Singh Chaukidar and 
Mansa Ram peon and called the vil- 
lage level workers, the chaukidar and 
the numberdar and informed them 
about the change in the polling 
booth. Sarban Singh was also in- 
formed that his house would no lon- 
ger be used as a polling booth since 
it has been changed to Tali Galla 
School, The ease of the appellant 
supported by Ishardas Gupta, Ved 
Prakash and Patwari Manoharlal was 
that sufficient intimation of the 
change of polling booth was given to 
the voters of Hathai village and that 
was the reason why the percentage 
of voters which turned out for voting 
at Hathal village was not less than 
64 per cent, The High Court did not 
accept the evidence of Ishardas 
Gupta, Ved Prakash and Patwari 
Manonarlal on this point and held 
that sufficient publicity was not given 
to the change of poliing booth and 
hence a large number of people who 
went to the Salehri house of Sarban 
Singh for the purpose of casting 
their votes could not exercise their 
franchise. There is =o reason why 
the High Court should have refused 
to accept the evidence of ishardas 
Gupta and Ved Prakash. One was 
PReputy Commissioner of Rajauri 
while the other, Naik Tehsildax, Sun- 
der Bani at the material time and it 
is difficult to imagine any reason 
why these two officers and particu- 
larly Ishardas Gupta who was a 
highly responsible and well placed 
officer, should have gone to the iength 
of perjuring themselves for the pur- 
pose of supporting the appellant. It 
is not possible to believe that Ishare 
das “Gupta should have made last 
minute change in the polling bonth 
at Hathal village simply in order to 
oblige the appellant. There were 
only about 500 voters in Hathal vil- 
lage and it couid hardly have teen 
imagined by the appellant that a last 
minute change in the polling booth 
would make such a difference to his 
election prospects that he would per- 
suade Ishardas Gupta to make such 
a last minute change and  Ishardas 
Gupta would go out of his way to 
do so in order to oblige the appellant 
and expose himself to the risk of be- 
ing reprimanded by the Election 


Commission. We are inelined to ae- 
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cept that Ishardas Gupta changed 
the polling booth in response to the 
request of Indu Bhushan and there 
was sufficient publicity given to the 
change of polling booth, for other- 
wise it is not possible that though 
there was heavy rain throughout the 
day on the date of polling, as many 
as 64 per cent of the voters should 
have cast their votes at the polling 
booth at Tali Galla School, Ishardas 
Gupta also immediately sent intima- 
tion to the Election Commission and the 
approval of the Election Commission 
was obtained before actual polling 
commenced on 8th March, 1972. The 
change of polling booth from the 
Salehri house of Sarban Singh to 
Tali Galla School did not, therefore, 
involve any violation of Sec. 36 of 
the Jammu & Kashmir Act or the 
Conduct of the Election Rules and 
Instructions issued under that Act 
and the High Court was in error in 
taking a contrary view. 





6. But even if there was violation 
lof Section 36 of the Jammu & Kash- 
mir Act and the Conduct of the Elec- 
tion Rules and Instructions issued 
under that Act, that is not sufficient 
to invalidate the election of the ap- 
pellant, unless it is shown that such 
violation materially affected the re- 
sult of the election in so far as the 
appellant was concerned, It is now 
well settled as a result of several 
decisions of this Court that the 
election of the returned candidate 
cannot be voided under S. 100 (1) (d) 
(iv) of the Representation of the Peo- 
ple Act, 1951 which corresponds 
lipsissima verba with See. 108 (1) (d) 
(iv) of the Jammu & Kashmir Act, 
unless the election petitioner proves 
that the result of the election has 
been materially affected in so far as 
the returned candidate is concerned. 
This proposition was laid down in 
an early decision of this Court in 
Vashist Narain Sharma v. Dev Chan- 
dra, (1955) 1 SCR 509: (ATR 1954 
SC 513), In that case there was a 
difference of 111 votes between the 
returned candidate and the candidate 
who had obtained the next highest 
number of votes. One candidate by 
name Doodhnath Singh was found 
not competent to stand and the ques- 


tion was whether the votes wasted 
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on Doodhnath Singh, if they had 
been polled in favour of the remain- 
ing candidates, would have materially 
affected the fate of the election. Gu- 
Jam Husan, J., dealing with this 
question, observed: 


“It is impossible to accept the ipse 
dixit of witnesses coming from one 
side or the other to say that all or 
some of the votes would have gone 
to one or the other on some suppos- 
ed or imaginary ground, The ques- 
tion is one of fact and has to be 
proved by positive evidence, Tf the 
petitioner is unable to adduce evi- 
dence in a case such as the present, 
the only inescapable conclusion to 
which the Tribunal can come is that 
the burden is not discharged and that 
the election must stand’. 


The learned Judge proceeded to add: 


“It will not do merely to say that 
all or a majority of the wasted votes 
might have gone to the next highest 
candidate. The casting of votes at 
an election depends upon a variety of 
factors and it is not possible for any 
one to predicate how many or which 
proportion of the votes will go to 
one or the other of the candidates. 
While it must be recognised that the 
petitioner in such a case is confront- 
ed with a difficult situation, it is not 
possible to relieve him of the duty 
imposed upon him by See, 100 (1) (c) 
and hold without evidence that the 
duty has been discharged”, 

The burden under our law lies on 
the election petitioner to show affir- 
matively that the result of the elec- 
tion has been materially affected. 
What has, therefore, to be seen is 
whether this burden, has been suc- 
cessfully discharged by the Ist res- 
pondent in the present case by de- 
monstrating to the court either posi- 
tively or even reasonably that the 
poll would have gone against the 
appellant, if the breach of Sec. 36 of 
the Jammu & Kashmir Act and the 
Rules and Orders issued under that 
Act had not occurred and the poli 
had taken place at the Salehra house 
of Sarban Singh which was the place 


originally appointed for the polling 
booth. 

7. The evidence led by the ist 
respondent to show that the result 


of the election was materially affect- 
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ed by reason of last minute change 
of polling booth consisted of the oral 
testimony of 25 witnesses. Each of 
these 25 witnesses came forward to 
say that he or she went to the house 
of Sarban Singh in order to cast his 
or her vote in favour of the Ist 
respondent, but there being no poll- 
ing booth located there, he or she 
had to return without exercising his 
or her franchise and thus a large 
number of votes were lost to the lst 
respondent. We have carefully gone 
through this evidence, but we find it 
wholly unsatisfactory, In the first 
place. out of these 25 witnesses, who 
came to give evidence on behalf of 
tho lst respondent, we find that six 
witnesses, namely, Mst. Jan, P. W. 16 
Mst Zebran PW 17, Piro PW 19, 
Baja PW 20, Mst, Zere PW 21 and 
Bhullo Ram PW 38 were not even 
registered as voters and they could 
not have cast their votes in favour of 
the ist respondent and their votes 
must, therefore, be left out of ac- 
count, That leaves 19 witnesses on 
the side of the Ist respondent and it 
is interesting to note that out of 
them, 4 witnesses. namely, Parkashe 
PW 32, Ishardas PW 37, Mulkraj 
PW 39 and Chunnilal PW 40 stated 
in their evidence that they went to 
Sehata house of Sarban Singh for the 
purpose of casting their votes, but 
since no one from the election staff 
had turned up there, they had to re- 
turn home without casting their 
votes. This evidence obviously cannot 
help the 1st respondent because prior 
to the change to Tali Galla School, 
the polling booth which was fixed by 
the Returning Officer was at the 
Salehri house of Sarban Singh and 
not at his Sehata house and the Ist 
respondent could not be heard to say 
thet it was by reason of the change 
of volling booth to Tali Galla School 
that he was deprived of the votes of 
these 4 witnesses, The lst respon- 
dent would not have got their votes 
even if the change had not taken 
place and the polling booth had re- 
mained at the Salehri house of Sar- 
ban Singh. This observation must 
also apply in case of Nanki PW 29, 
for it was her evidence that she went 
to the house of Sarban Singh in 


order to cast her vote along with 
Parkasho PW 32 and, therefore, she 
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also must have gone to the Sehata 
house and not to the Salehri house of 
Sarban Singh. The votes of these 
five witnesses, namely, Nanki PW 29,- 
Parkasho PW 32, Ishardas PW 37, 
Mulkraj PW 39 and Chunnilal PW 
40 cannot, therefore, be taken into 
account in determining whether the 
result of the election was materially 
affected, So far as the remaining 14 
witnesses are concerned, we have 
closely examined their evidence, but 
we do not think we can accept it as 
sufficient to establish that they went 
to the Salehri house of Sarban Singh 
and they had to return without cast- 
ing their votes because of the last 
minute change of the polling booth. 
Each of these witnesses stated that 
when he or she went ta the house 
of Sarban Singh for casting his or 
her vote, the stereotyped information 
which was conveyed was that none 
from the election staff had turned up 
and there was going to be no voting 
at that place and not one of the wit- 
nesses who is supposed to have gone 
to the house of Sarban Singh was 
told that the polling booth was at 
Tali Galla School. This is indeed 
very strange and unusual. It is dif- 
ficult to believe that when there was 
a last minute change of polling booth 
from the Salehri house of Sarban 
Singh to the Tali Galla School, the 
Ist respondent should not have kept 
some workers of his at the Salehri 
house of Sarban Singhin order to in- 
form the voters coming there that 
the polling booth was changed to Tali 
Galla School. We are not prepared 
to believe that any of these 14 wit- 
nesses, or for the matter of that, 
even the other 11 witnesses, ever 
went to the house of Sarban Singh 


` for the purpose of casting their votes. 


It was raining very heavily on that 
day and there was a lot of slush and 
slime on the road and that is why 
none of these witnesses went to the 
polling booth to exercise his or her 
franchise and taking advantage of 
the fact that they did not cast their 
votes, the Ist respondent got hold of 
them to say that they could not cast 
their votes because they did not know 
of the change of polling hooth. Even 
apart from this serious infirmity in 


the evidence of these witnesses, we 
find that their evidence is unsatisfac- 
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tory. Take for example, Subhadran 
PW 27. She was 84 years old at the 
time of the election and yet she 
would tell us that she walked two to 
four miles on foot in heavy rain on 
a muddy and hilly road in order to 
go to the house of Sarban Singh for 
casting her vote. She admitted that 
her eye-sight is weak for the last 
three years and normally her grand- 
son accompanies her whenever she 
goes out of the house, because she 
is in need of support. But even sọ, 
she wants us to believe that on the 
day of polling she went to Sarbans 
Singh’s house about four miles away 
from her place on foot, all alone, 
without her grand-son, Then we 
have the evidence of Taro Devi PW 
25 who went to Sarban Singh’s house 
for casting her vote but could not 
do so because no one from the elec- 
tion staff had turned up there. It is 
strange that Krishan Singh, the hus- 
band of this witness could cast his 
vote at the polling booth at Tali 
Galla School, but this witness did 
not know that the polling booth was 
at Tali Galla School and she made a 
futile journey to Sarban Singh’s 
house. The only explanation which 
was given by her was that her hus- 
band had already left for his father- 
in-law’s house at village Bharak, but 
this explanation is hardly satisfac- 
tory, because he did go to the poll- 
ing booth at Tali Galla School for 
casting his vote and if he was aware, 
it is difficult to believe that his wife 
did not know, There are similarly 
inherent infirmities in the evidence 
of other witnesses as well and we do 
not think we can rely on their evi- 
dence for the purpose of holding that 
but for the last minute change of 
polling booth, these witnesses would 
have been able to cast their votes in 
favour of the lst respondent. We are 
accordingly of the view that it has 
not been established by the Ist res- 
pondent even reasonably that on ac- 
count of the last minute change of 
polling booth the Ist respondent: was 
deprived of the votes of any of these 
95 witnesses and hence we must hold 
that these votes cannot be taken in- 
to account in deciding whether, the 
result of the election was materially 
affected by reason of the last minute 


change of polling booth. 
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8 The second ground on which 
the election of the appellant was 
challenged on behalf of the 1st res- 
pondent was that the dining room in 
the Dak Bungalow where the count- 
ing was done was so small that it 


could not accommodate more than 
five tables and yet ten tables were 
accommodated in that small room 


and there was so much of crowding 
and lack of space that counting could 
not be done in a proper way, making 
it possible for the election staff to 
indulge in dishonest handling, irre- 
gular counting and improper reiec- 
tion of votes with a view to helping 
and benefiting the appellant, This 
ground was negatived by the High 
Court on a consideration of the evi- 
dence led on behalf of the parties 
and the High Court pointed out that 
even assuming for the sake of argu- 
ment that the dining room of the 
Dak Bungalow was too small to ac- 
commodate all the counting personnel 
and they could not move about free- 
ly, “that would not in any way mili- 
tate against the fact that the count- 
ing was done in a peaceful atmo- 
sphere without any disturbance” and 
it was not correct to say that at the 
time of counting a situation was 
created in the dining room which 
made irregular counting and undue 
rejection of votes possible. The High 
Court observed that the lst respon- 
dent “has failed to establish that due 
to lack of sufficient accommodation 
in the dining hall, his prospects of 
winning the election” were adversely 
affected. Thus finding of the High 
Court was sought to be assailed on 
behalf of the 1st respondent in an at- 
tempt to support the ultimate deci- 
sion of the High Court, but we do 
not think there is any cogent reason 
for interfering with this finding of 
fact reached by the High Court. We 
agree with the High Court that even 
if the dining hall in the Dak Bunga- 
low was small and there was some 
congestion, that did not create a 
situation rendering irregular count- 
ing and improper rejection of votes 
possible so as to materially affect 
the result of the election. This ground 
was, therefore, rightly rejected by 
the High Court, 


9. So also the High Court was 
right in rejecting the next ground 
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urged on behalf of the 1st respon- 
dent, namely, that Sardar Gurnam 
Singh, who was the District Plann- 
ing Officer, Rajauri at the material 
time, worked for the appellant dur- 
ing the election campaign. The case 
of the lst respondent was that Sar- 
dar Gurnam Singh carried on propa- 
ganda on behalf of the appellant and 
a complaint in writing was, therefore, 
made by the first respondent to Ishar- 
das Gupta, the Returning Officer on 
lith February, 1972, This complaint 
was brought on record and it was 
admitted by Ishardas Gupta that he 
did receive it, but his evidence was 
that on receipt of this complaint he 
asked the Ist respondent to furnish 
proof in regard to the allegations 
made in the complaint and the 1st 
respondent failed to furnish any 
such proof. Even so, Ishardas Gupta 
made inquiries on his own and also 
contacted the Block Development Of- 
ficers who were in charge of engage- 
ment of labour and found as a re- 
sult of such inguiries that there was 
no truth in the allegations made 
against Sardar Gurnam Singh. It is 
true that Sardar Gurnam Singh was 
the Presiding Officer at Narain Poll- 
ing Station and he allowed 19 voters 
of Hiyadatpur village to vote at 
Narain polling station even though 
they were attached to Sangpur Digana 
Polling Station and were not entitl- 
ed to vote at Narain Polling Station. 
But that cannot by itself lead to the 
inference that Sardar Gurnam Singh 
was biased in favour of the appel- 
lant and canvassed for the appellant 
during the election campaign. It may 
be pointed out that out of 19 votes 
of Hidayatpur village votes cast at 
Narain polling Station, 2 went to 
the ist respondent, 3 were rejected, 
1 went to respondent No. 2, while 
only the remaining 13 went to 
the appellant. It is, therefore, not 
possible to believe that Sardar Gur- 
nam Singh was responsible for get- 
ting 19 Hidayatpur voters to cast 
their votes at Narain Polling Station. 
The High Court has discussed the 
evidence in regard to the allegations 
against Sardar Gurnam Singh in some 
detail and we agree with the High 
Court that it is not possible to ac- 
cept the case of the Ist respondent 
that Sardar Gurnam Singh in any 
way assisted the appellant during the 
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election campaign or at the time of 
polling, 


10. We also agree with the High 
Court that the allegations made by 
the Ist respondent against Ishardas 
Gupta, the Returning Officer in re- 
gard to the tying up of the used bal- 
lot papers into packets and sealing 
them and refusing permission to the 
lst respondent and his election agent 
to affix his own seal, are not sub- 
stantiated. The discussion of these 
allegations by the High Court is ade- 
quate and satisfactory and the High 
Court has given clear and cogent 
reasons for rejecting the evidence 
led on behalf of the ist respondent 
on this point, We see no reason to 
interfere with the conclusion reached 
by the High Court. 


11. That takes us to the next 
ground of challenge against the vali- 
dity of the election of the appellant. 
This ground appealed to the High 
Court and it is, therefore, necessary 
to examine it a little more closely. 
The argument of the Ist respondent 
in regard to this ground was that 19 
voters of MHidayatpur village cast 
their votes at Narain Polling Station 
which was not the polling station at 
which they were entitled to vote and 
hence the votes cast by them were 
invalid and they were wrongly taken 
into account in counting the votes. 
In Section 36 of the Jammu & Kash- 
mir Act it is provided that the Dis- 
trict Election Officer shall, with the 
previous approval of the Election 
Commission, publish a list showing 
the polling stations provided for 
every constituency and the polling 
areas or groups of voters for which 
they have respectively been provided 
and in accordance with the provisions 
of this section, one polling booth 
was provided at Narain for the poll- 
ing areas of Narain, Kotehra Jagir 
and Kallar and another polling booth 
was provided at Sangpur Digiana 
for the polling areas of Hidayatpur, 
Digiana and Rampur, The voters of 
Hidayatpur village were, therefore, 
entitled to cast their votes at Sang- 
pur Digiang Polling Booth and not at 
Narain Polling Booth, But for some 
inexplicable reason, 19 voters from 
Hidayatpur village were allowed to 
cast their votes at Narain Polling 
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‘Booth. The question is whether the 
votes of these 19 voters of Hidayat- 
pur village were liable to be reject- 
ed as invalid, Prima facie it does 
seem to us that the votes of these 19 
voters were valid votes since there 
is no provision in the Jammu and 
Kashmir Act or the Rules “made 
under it authorising the rejection of 
these votes as invalid. The High 
Court took the view that the votes of 
these 19 Hidayatpur voters were li- 
able to be rejected under Cl. (g) of 
sub-rule (2) of Rule 56 of the Jammu 
& Kashmir Conduct of Election Rules 
1965. That clause provides that the 
Returning Officer shall reject a bal- 
loti paper if it bears a serial number 
or is of a design, different from the 
serial number, or as the case may 
be, design of the ballot papers autho- 
rised for use at the particular poll- 
ing station, It is difficult to see how 
this clause could be availed of by 
the High Court for the purpose of re- 
jecting the votes of these 19 Hidayat- 
pur voters. The ballot papers which 
were used by these 19 voters for 
casting their votes were the ballot 
papers authorised for use at Narain 
Polling Station. It is not as if they 
used at Narain Polling Station ballot 
papers authorised for use at Sangpur 
Digiana Polling Station, The ballot 
papers used by them were the ‘bal- 
lot papers authorised for use at 
Narain Polling Station and there was 
accordingly no scope for invoking 
Cl. (g) of sub-rule (2) of Rule 56. 
Prima facie we do not see why the 
votes cast by these 19 Hidayatpur 
voters should be regarded as invalid 
merely because they voted at Narain 
Polling Station instead of Sangpur 
Digiana Polling Station, But we do 
not think it necessary to decide this 
point, since we are of the view that 
even if the votes of these 19 Hidayat- 
pur voters were excluded from con- 
sideration, it would not make any 
difference to the result of the elec- 
tion Pursuant to. an order made by 
us in the course of the hearing of 
the appeal on 9th March, 1976, the 
Registrar of this Court opened the 
ballot boxes in the presence of the 
parties with a view inter alia to as- 
certaining how these 19 Hidayatpur 
voters had voted and it was found 
that out of the votes cast by these 
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19 Hidayatpur voters, 3 were reject- 
ed, 2 went to the ist respondent, 1 
went to the 2nd respondent and only 
13 went to the appellant. The net 
difference in the result would, there- 
fore, be only to the extent of 11 
votes, if the votes of these 19 Hida- 
yatpur voters were excluded. But 
that as we shall presently show, will 
not tilt the balance in favour of the 
1st respondent. 


12. There was another ground on 
which the election of the appellant 
was challenged and it was that seve- 
ral voters who were enrolled as ser- 
vice voters and to whom postal bal- 
lot papers were issued, cast their 
votes personally at their respective 
polling stations and hence their votes 
were liable to be excluded from con- 
sideration. The election petition gives 
the names of these voters who, ac- 
cording to the ist respondent, had 
personally voted at their respective 
polling stations despite postal ballot 
papers having been issued to them, 
but out of them, according to the 
High Court, the case could be said- 
to be established only in regard to 
Daulat Ram, The High Court held 
that the identity of the other voters 
was not established and it could not 
be said that the voters who were en- 
rolled as service voters and to whom 
postal ballot papers were issued were 
the same persons who personally cast 
their votes at the respective polling 
stations. The appellant challenged 
the finding of the High Court in re- 
gard to Daulat Ram and contended 
that there was nothing to show that 
Daulat Ram who was entered at 
serial No, A-189 in the service voters 
register and to whom postal ballot 
paper was issued was the same Dau- 
lat Ram who personally cast his vote 
at Lamberi High School Polling Sta- 
tion. This contention of the appel- 
lant seems to be well founded. Dau- 
lat Ram, son of Hira Nand (RW 46) 
was -registered as a voter at serial 


No. 830 and according to his evi- 
dence, he voted at Lamberi High 
School Polling Station. He made it 


clear that he was not serving in the 
Army at the time when the election 
took place, but there was another 
Daulat Ram, son of Kirpa Ram, who 
was serving in the Army since the 
last 13 years. The service voters re- 
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gister did show one Daulat Ram at 
serial No. A-189 and it was clear 
from the evidence that postal ballot 
paper was issued to this Daulat Ram 
but it did not appear from the ser- 
vice voters register as to what was 
the parentage of this Daulat Ram, 
whether he was the son of Hira 
Nand or the son of Kirpa Ram or 
the son of any one else. It was, 
therefore, not possible to identify 
this Daulat Ram who was at serial 


No, A-189 in the Service Voters Re- 
gister and to whom postal ballot 
paper was issued as the same Dau- 


lat Ram son of Hira Nand RW 46 
who cast his vote at Lamberi High 
School Polling Station. and consequ- 
ently the High Court was in error in 
excluding the vote of Daulat Ram, 
son of Hira Nand, RW 46 from con- 
sideration. 


13. But the 1st respondent con- 
tended that Naubat Ram who was 
registered at serial No. A-87 and 
to whom postal ballot paper was 
issued had also personally cast 
his vote at Lamberi Primary School 
Polling Station and his vote was, 
therefore, liable to be excluded 
consideration. Naubat Ram 
gave evidence on be- 
half of the appellant and stated 
that he was discharged from the 
Army long back and he had cast his 
vote at Lamberi Primary School 
Polling Station. The Service Voters 
Register, however, showed that there 
was one Naubat Ram registered at 
serial No, A-87 and according to the 
record, postal ballot paper was issued 
to him, The only question, therefore, 
would be whether Naubat Ram RW 
98 was the same Naubat Ram who 
was registered at serial No. A-87 in 
the Service Voters Register. It was 
urged on behalf of the appellant that 
the name of the wife of Naubat Ram 
RW 28 was Permeshwari Alia Peshri, 
while the name of the wife of Naubat 
‘Ram registered at serial No. A-87 in 
the Service Voters Register was Pushpa 
Devi and this showed that the two 
Naubat Rams were not the same, Now 
this circumstance standing by itself 
could have been utilised for casting 
doubt on the identity of one Naubat 
Ram with the other, but we find that 
there was only one Naubat Ram 
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entered in the Electoral Roll of Lam- 
beri area, Naubat Ram RW 28 must, 
therefore, be the same Naubat Ram 
who was registered at serial No. A-87 
in the Service Voters Register. It is 
possible that the name of his wife 
may have been mentioned as Pushpa 
Devi in the Service Voters Register 
and Permeshwari alia Peshri in the 
Electoral Roll. We think that the 
evidence led on behalf of the Ist res~ 
pondent is sufficient to establish that 
Naubat Ram RW 28 was the same as 
Naubat Ram registered at serial No. 
A-87 and hence the vote cast by Nau- 
bat Ram RW 28 was liable to be re- 
jected as invalid under Cl. (2) (b) of 
Rule 23 of the Jammu & Kashmir 
Conduct of Election Rules, 1965, The 
vote cast by Naubat Ram RW 28 
was in favour of the appellant and 
hence one more vote must be de- 
ducted from the total number of 
votes polled by the appellant. 


14. A similar contention was also 
advanced on behalf of the 1st respon- 
dent in regard to Permeshwari wife 
of Purshotam Das registered at serial 
No, 1042 in the Electoral Roll. The 
argument of the ist respondent was 
that Permeshwari registered at serial 
No. 1042 was the same as Permesh- 
wari registered at serial No. A-260 
in the Service Voters Register and 
since postal ballot paper was issued 
to her, she was not entitled to cast 
her vote at the polling station and 
her vote was liable to be rejected as 
invalid. Now, there can be no doubt 
that Permeshwari registered at serial 
No, 1042 in the Electoral Roll was 
the same Permeshwari who was re- 
pistered at serial No, A-260 in the 
Service Voters Register, because in 
both the registers she was described 
as the wife of Purshotam Das and it 
would indeed be a strange coincidence 
that there should be two Permesh- 
waris in the same village having hus- 
bands of the same name, namely, 
Purshottamdas. But that by itself is 
not sufficient to invalidate the vote 
cast by Permeshwari at the polling 
station, What is further necessary 
to be shown is that postal ballot pa- 
per was issued to her and that, un- 
fortunately for the lst respondent, 
does not appear to be established 
from the evidence on record. The 
notes regarding the result of the in- 
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spection of the list of service voters 
made by the learned Judge of the 
High Court in fact showed that no 
postal ballot paper owas issued to 
Permeshwari, The vote cast by Per- 
meshwari at the polling station can- 
not, in the circumstances, be con- 
demned as invalid and the High 
Court was right in not excluding it 
from consideration in counting of 
votes. 


15. Then it was contended on be- 
half of the 1st respondent that some 
voters were registered twice at dif- 
ferent places in Naushera Assembly 
Constituency and they exercised their 
franchise at both the places where 
they were registered and hence the 
votes cast by them at both the places 
were invalid. Though in the parti- 
culars of the election petition fur- 
nished by the Ist respondent, the names 
of as many as nine persons were 
mentioned. who, according to the Ist 
respondent had voted twice the ist 
respondent at the hearing of the ap- 
peal before us confined his argument 
only to five persons, namely, Dhanraj 
and his wife Shakuntala, Lekhraj and 
bis wife Leela Sharma and Vishwa- 
nath. Taking up first the casein re- 
gard to Dhanraj and Shakuntala, it 
is clear from the evidence that they 
were registered twice in the Electoral 
Roll, once at serial Nos. 235 and 236 
and again at serial Nos. 1784 and 
1782. It is true that the wife of 
Dhanraj at serial No. 236 was regis- 
tered in the name of Kunti Devi and 
not in the name of Shankuntala, but 
the evidence on record established 
beyond doubt that these two were 
one and the same person, It may be 
noted that Dhanraj registered at 
serial No. 235 was the son of Nanak 
Chand while Dhanraj registered at 
serial No. 1784 was also the son of 
Nanak Chand. Ved Prakash RW 15 
stated in his evidence that he knew 
Dhanraj, son of Nanak Chand, of 
Sunderbani, that is, Dhanraj register- 
ed at serial No. 1784 and according 
to him, the brother of this Dhanraj 
was Girdharilal and his father-in-law 
was Uttam Chand, But, according to 
Lekhraj RW 32, the elder brother of 
Dhanraj of Kalideh, that is Dhanraj 
registered at serial No. 235 was 
also Girdharilal and the name of 
the father of his wife Kunti was also 
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Uttam Chand. Uttam Chand, accord- 
ing to this witness, resided at Sunder- 
bani and formerly Dhanraj registered 
at serial No. 235 was living with his 
father-in-law Uttam Chand but sub- 
sequently he started residing in his 
own house at Kalideh with his bro- 
ther Girdharilal, It is, therefore, ob- 
vious that Dhanraj registered at 
serial No, 235 was the same as 
Dhanraj registered at serial No, 1784. 
It would indeed be a strange coinci- 
dence that there should be two 
Dhanrajs both having their father’s 
name as Nanak Chand, their bro- 
thers name as Girdharilal and their 
father-in-law’s name as Uttam 
Chand. Dhanraj was formerly stay- 
ing with his father-in-law Uttam 
Chand at Sunderbani and, therefore, 
he and his wife must have been re- 
gistered at serial Nos. 1784 and 1782 
and subsequently when they shifted 
to Kalideh they must have again 
been registered at serial Nos. 235 and 
236 and it is quite possible that the 
wife may be having two names, Sha- 
kuntala and Kunti, We are, there- 
fore, satisfied that Dhanraj and Sha- 
kuntala were registered twice in the 
Electoral Roll and the evidence 
on record clearly establishes that 
both of them voted twice at the 
places where they were register- 
ed. Both the votes of Dhanraj and 
Shakuntala would, therefore, have 
to be excluded from consideration 
and since both of them voted in fa- 
vour of the appellant, four votes 
must be deducted from the total num- 
ber of votes counted in favour of the 
appellant. 


16. The position is the same in re- 
gard to Lekhraj and Leela Sharma. 
They were registered once at serial 
Nos. 329 and 333 and again at serial 
Nos, 1597 & 1598 and as voters at 
serial Nos, 329 and 333, they voted at 
Solki Polling Station, while as voters 
at serial Nos. 1597 and 1598, they 
voted at Bhajwal Polling Station. See 
the evidence of Lekhraj RW 2, Puran 
Chand PW 10 and Niranjan Das RW 
13. Now, Lekhraj registered at serial 
No, 329 was the son of Moolraj and 
Leela Sharma was the name of his 
wife registered at serial No. 333, And 
strangely enough Lekhraj registered 


at serial No, 1597 was also the son of 
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Moolraj and the name of his wife 
was also Leela Sharma registered at 
serial No. 1598. It would indeed be 
a remarkable coincidence that there 
should be two Lekhrajs in the same 
area having their father’s name as 
Moolraj and their wifes name as 
Leela Sharma. We have no doubt 
that Lekhraj and Leela Sharma regis- 
tered at serial Nos. 329 and 333 
were the same as Lekhraj and Leela 
Sharma registered at serial No. 1597 
and 1598. Since both these persons 
cast their votes twice, once at Solki 
and another time at Bhajuwal, both 
the votes cast by them must be re- 
jected as invalid and hence four more 
votes should be deducted from the 
total number of votes polled by the 
appellant. 

17. So far as Vishwanath is con- 
cerned, we find that one Vishwanath 
was registered at serial No, 131 
while another Vishwanth was regis- 
tered at serial No. 320.. But there 
is no doubt that both these Vishwa- 
naths were one and the same 
individual. The relations of Vishwa- 
nath at serial No. 131 were register- 
ed at serial Nos. 132 and 135, while 
the relations of Vishwanath at serial 
No. 320 were registered at serial Nos. 
319 and 321 to 323 and both’ these 
sets of relations bore identical names 
which clearly indicates that Vishwa- 
nath at serial No, 131 was the same 
individual as Vishwanath at serial 
No. 320. Vishwanath was, there- 
fore, clearly registered twice in the 
Electoral Roll. But there is nothing 


to show that he voted twice, once 
as voter at serial No. 131 and an- 
other time as voter at serial No. 320. 
The possibility cannot be ruled out 
that Vishwanath voted only at one 
polling station while some one else 
impersonated him and voted at the 


other polling station. Therefore, at 
the highest, only one out of the two 
votes cast in the name of Vishwa- 
nath can be excluded from considera- 
tion. 

18.: The net result of this discus- 
sion in regard to the issue of double 
voting, therefore. is that an aggregate 
of nine votes were liable to be re- 
jected as invalid and they must be 
left out of consideration in counting 
the total votes polled in favour of 
the appellant. 
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19. That leaves for consideration 
one other ground urged on behalf of 
the Ist respondent, namely, that some 
spurious votes were cast in favour 
of the appellant and they should be 
excluded from consideration, Here 
again, a large number of names were 
set out in the particulars of the 
election petition furnished by the ist 
respondent and it was said that spu- 
rious votes were cast in the names 
of all these voters but out of them, 
the High Court upheld the contention 
of the lst respondent only in regard 
to the votes cast in the names of four 
voters, namely, Ram Pirai, Padam 
Nath, Kishorilal and Vishwanath. 
The appellant challenged the finding 
of the High Court that the votes cast 
in the names of these four voters 
were spurious votes but it is obvious 
from the evidence on record that 
the challenge is misconceived. The 
High Court has given clear and co- 
gent reasons for holding that the 
votes cast in the names of these four 
voters were spurious votes and we 
see no justification for interfering 
with the finding of the High Court 
on this point. The ‘Ist respondent, 
however, sought to add the names of 
three more voters, namely, Amrita 
Sharma, Bhagat Ram and Bidhi Chand 
and urged that the votes cast in the 
names of these three voters were also 
spurious and the High Court was in 


error in holding them to be valid. 


So far as Amrita Sharma is concern- 
ed, she gave evidence as RW 41 and 
in her evidence she stated that she 
was undergoing training in the Punch 
Training School in 1972 but she had 
come down to Kalideh at the time 
of the election and she cast her vote 
at Kalideh Polling Station along with 
her brother-in-law Ishwar Das and 
sister-in-law Ram Pirari. We do not 
think we can accept this evidence as 
true, In the first place, Amrita 
Sharma was the niece of the appel- 
lant and was, therefore, interested in 
supporting him. Secondly, the coun- 
terfoil of the ballot paper issued in 
the name of Amrita Sharma bore a 
thumb impression and not a signa- 
ture and it is difficult to believe that 
Amrita Sharma who had passed her 
Middle Standard Examination and 
was undergoing training in Punch 
Training School should have affixed 
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her thumb impression instead of her 
signature on the counterfoi] of the 
ballot paper. Thirdly, according to 
Amrita Sharma, she was accompanied 
by her sister-in-law Ram Piari and 
both of them cast their votes, but the 
eounterfoil of the ballot paper issued 
in the name of Ram Piari clearly 
showed that it was not Ram Piari 
who cast her vote but some one else 
in her name because the thumb im- 
pression on the counterfoil did not 
tally with the specimen thumb im- 
pression of Ram Piari. Moreover, Om 
Prakash PW 7 clearly stated that 
Amrita Sharma did not cast her vote 
as she was at Punch Training School. 
The vote cast in the name of Amrita 
Sharma was, therefore, clearly a 
spurious vote, The vote cast in the 
name of Bhagat Ram was also chal- 
lenged on behalf of the lst respon- 
dent as spurious but we do not think 
the evidence on record is sufficient 
tosustain this challenge, Bhagat Ram 
stated in his evidence as RW 18 that 
he cast his vote at Kalideh Polling 
Station and apart from the negative 
evidence of Om Prakash PW 7, there 
is nothing to doubt the veracity of 
his statement. There was a thumb 
impression on the counterfoil of the 
ballot paper issued in the name of 
Bhagat Ram and it would have been 
quite easy for the Ist respondent to 
take a specimen thumb impression of 
Bhagat Ram RW 18 and compare it 
with the thumb impression on the 
counterfoil of the ballot paper, but 
this was not done by the Ist respon- 
dent and, therefore, without any- 
thing more, we cannot conclude that 
the vote cast in his name was a 
spurious vote, Bidhi Chand also de- 
posed in the course of the evidence 
given by him as RW 16 that he cast 
his vote at Brevi Polling Station. The 
only ground on which this statement 
of Bidhi Chand was sought to be 
challenged on behalf of the lst res- 
pondent was that the counterfoil of 
the ballot paper issued in his name 
bore a thumb impression and it was 
highly unlikely that an educated per- 
son like him who had passed his In- 
termediate Examination would place 
his thumb impression instead of his 
signatures on the counterfoil of the 
ballot paper. But the foundation 


for this challenge was not laid in 
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the cross-examination of Bidhi Chand 
and he was not asked as to why he 
placed his thumb impression instead 
of a signature on the counterfoil of 
the ballot paper nor was his speci- 
men thumb impression taken for the 
purpose of comparing it with the 
thumb impression on the counterfoil 
of the ballot paper. It is, therefore, 
not possible to accept the contention 
of the Ist respondent that the vote 
cast in the name of Bidhi Chand was 
a spurious vote. The result of this 
discussion is that in addition to the 
four spurious votes cast in the names 
of Ram Piari, Padam Nath, Kishori- 
lal and Vishwanath, one more 
spurious vote must be held te 
have been cast in the name of 
Amrita Sharma and hence five spuri- 
ous votes must be excluded in coun- 
ting the total votes polled in favour 
of the appellant. 


` 20. That takes us to the last 
ground of challenge urged on behalf 
of the lst respondent and that ground 
of challenge was that the application 
for recount made by the ist respon- 
dent to the Returning Officer on 12th 
March, 1973, receipt of which was 
acknowledged by the Returning Offi- 
cer under Ex. PW 43/3, was wrong- 
ly rejected by the Returning Officer 
and a recount ought to have been 
made by him. The contention of the 
lst respondent was that if a recount 
had been made, it would have been 
clearly ascertained that he had se- 
cured higher number of votes than 
the appellant. Considerable argu- 
ment was advanced before us in re- 
gard to this contention, but we do 
not think it necessary to deal with 
the same, since we find that the High 
Court had adequately dealt with this 
contention and rightly held that the 
Returning Officer was justified in re- 
jecting the application made by the 
Ist respondent for recount of votes, 


We agree with the reasoning which 
prevailed with the High Court in 
reaching this conclusion. We are 


alsa of the view that the High Court 
was right in not acceding to the ap- 
plication of the lst respondent for 


recount of votes in court. The Ist 
respondent did not make out any 
case for recount of votes and the 


High Court was justified in turning 
down his request in that behalf. 
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' 21. These were the only argu- 
ments advanced on behalf of the 
parties, We find as a result of the 


aforesaid discussion that, at the 
highest, only the following votes 
counted in favour of the appellant, 


eleven votes in respect of Hidayat- 
pur voters, nine votes cast in the 
names of Dhanraj, Shakuntala Lekh- 
raj, Leela Sharma and Vishwanath 
and five votes cast in the names of 
Ram Piari, Padam Nath, Kishorilal, 
Vishwanath and Amrita Sharma. 
This means that the total number of 
votes counted in favour of the ap- 
pellant would be liable to be reduc- 
ed by not more than 25 votes. But 
the difference between the votes poll- 
ed by the appellant and the Ist res- 
pondent, as found by the Returning 
Officer, was 51 and, therefore, even 
if the difference were reduced by 25 
votes, the result of the election 
would not be affected since the ap- 
pellant would still have secured the 
highest number of votes. The elec- 
tion of the appellant cannot, in the 
circumstances, be set aside as invalid. 


22. These were the reasons why 
we allowed the appeal and dismissed 
the election petition filed by the Ist 
respondent for setting aside the elec- 
tion of the appellant. We may add 
that, in the peculiar circumstances of 
the present case, we would make no 
order as to costs, but we direct 
that the amount of Rupees 500/- 
payable to the Registrar of this 
Court for the work done by him pur- 
suant to our order dated 9th March, 
1976 shall be payable by the appel- 
lant and if that amount has not al- 
ready been paid to the Registrar, it 
shall be payable out of the security 
deposit of the appellant lying in the 
Court and if any part of this amount 
has been paid by the Ist respondent, 
the ist respondent will be entitled to 
reimburse himself in respect of the 
same out of the security deposit made 
by the appellant. The amount of 
Rs. 629.75 paid for bringing record of 
the case to New Delhi in compliance 
with the order of this Court will 
also have to be paid by the appel- 
lant and the same may be deducted 
out of the amount of the security 
deposit. 

Order accordingly. 
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Criminal P, C. (1974), Section 248 
(2) — Award of sentence — Need to 
personalize sentence from reformative 
angle, emphasized — New Code re- 
cognises this approach —— Penal Code 
(1860), S. 420 — Appellant working 
in A. P. Secretariat found guilty 
under S, 420, of cheating by heartless 
deception of young men through poli- 
tically influential friends and sen- 
tenced to 3 years R. I. — Appellant 
28 years old with two University de- 
grees —— Parents, brother and sisters 
dependant on him — Sentence reduc- 
ed on humanist grounds — Directions 
in tune with that approach issued by 
Supreme Court, 


There is need on the part of judges 
fo see that sentencing ceases to be 
down graded to Cindrella status. The 
new Criminal P. C, gives an opportu- 
nity in 5. 248 (2) to both parties to 
bring to the notice of the court facts 
and circumstances which will help 
personalize the sentence from a re- 
formative angle. It is fundamental 
to put such provision to dynamic 
judicial use. (Paras 15, 16) 


Unfortunately, the Indian Penal 
Code still lingers in the somewhat 
compartmentalised system of punish- 
ment viz. imprisonment. simple or 
rigorous, fine and, of course, capital 
sentence, There is a wide range of 
choice and flexible treatment which 
must be available with the judge if 
he is to fulfil his tryst with curing 
the criminal in a hospital setting. 
May be in an appropriate case actual 
hospital treatment may have to be 
prescribed as part of the sentence. In 
another case, liberal parole may 
have to be suggested and, yet in a 
third category, engaging in certain 
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types of occupation or even going 
through meditational drills or other 
courses may be part of the sentenc- 
ing prescription. The perspective hav- 
ing changed, the legal strategies : and 
judicial resources, in their variety, 
also have to change. Rule of thumb 
sentences of rigorous imprisonment or 
other are too insensitive to the high- 
ly delicate and subtle operation ex- 
pected of a sentencing judge. Release 
on probation, conditional sentence, 
visits to healing centres, are all on 
the cards. i (Para 18) 

Crime is a pathological aberration, 
the criminal can ordinarily be re- 
deemed. The State has to rehabilitate 
rather than avenge, The sub-culture 
that leads to anti-social behaviour 
has to be countered not by undue 
cruelty but by re-culturisation. There- 
fore, the focus of interest in penology 
is the individual, and the goal is sal- 
vaging him for society. The infliction 
of harsh and savage punishment is 
thus a relic of past and regressive 
times, The human today views sen- 
tencing as a process of reshaping a 
person who has deteriorated into 
criminality and the modern commu- 
nity has a primary stake in the reha- 
bilitation of the offender as a means 
of social defence, Therefore, a thera- 
peutic, rather than an “in terrorem” 
outlock, should prevail in our crimi- 
nal courts, since brutal incarceration 
of the person merely produces lace- 
ration of his mind. (Para 9) 

Indian Courts may draw inspira- 
tion from Patanjali Sutra, on which 
most of the Indian meditational 
therapy is based. (Para 25) 

The appellant, along with another 
accused. deceived several desperate 
unemployed young men, received 
various sums of Rs. 1200/- by false 
pretences that they would secure 
jobs for them through politically in- 
fluential friends and other make-be- 
lieve representations. The offence of 
cheating under S. 420, I. P, Œ. was 
made out and conviction of both the 
accused followed. The Ist accused 
(appellant) was a young educated 
man of 28, with two University de- 
grees, and worked as a . Junior As- 
sistant in the Andhra Pradesh Secre- 
tariat and other accused was his 
friend who personated as a State 
Port Officer, Before the trial Court, 
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there was a formal fulfilment of the 
pre-sentencing provision in S, 248 (2), 
Cr. P, C., 1973. The appellate courts 
fell in line with the Magistrate’s 
mechanical approach and confirmed 
the punishment of 3 years’ R, L At 
all the three tiers, the focus was on 
the serious nature of the crime (cheat- 
ing of young men by a government 
servant and his companion) and no 
ray of light on the ‘criminal’ or on 
the pertinent variety of social facts 
surrounding him, penetrated the for- 
ensic mentation, It was found that 
the appellant lost the post in the 
Government consequent on his con- 
viction, His old parents, sisters 
and younger brother were his 
dependants, In appeal by special 
leave limited to sentence, the Sup- 
reme Court, while reducing the sen- 
tence on humanist grounds, 


Held that the opportunity contem- 
plated by S. 248 (2) has a penological 


Significance of far-reaching import, 
which had not been ‘considered by 
Courts below. (Para 2) 


The Supreme Court after consider- 
ing all the circumstances of the ap- 
pellant, directed that (a) the sentence 
should be reduced to 18 months, (b) 
directions, regarding guarded parole 
release every 3 months for at least a 
week punctuating the total prison 
term and assignment of suitable men- 
tal cum-manual work and payment 
of wages in jail should be complied 
with; and (c) the appellant should 
pay a fine of Rs. 1200/~ to be made 
over to the victim of deception under 
S. 357, Criminal P. C. AIR 1976 SC 
2386, AIR 1974 SC 228 (286), AIR 
1973 SC 947, 1969 Ker LT 862, (1970) 
2 All ER 249 and (1971)1 All ER 202, 
Ref, (Para 33) 


Cases Referred: Chronological Paras 
AIR 1976 SC 2386 : (1976) 4 SCC 190: 


1976 Cri LJ 1875 16 
AIR 1974 SC 228:1974 Cri LJ 313 
14 

AIR 1973 SC 947:1973 Cri LJ 370 
14 

(1971) 1 All ER 202 28 
(1970) 2 All ER 249 27 
1969 Ker LT 862 14 


AIR 1960 Punj 482: 1960 Cri LJ 1234 
14 

Mr, G. Venkatrama. Sastry, Sr. Ad- 
vocate, (Mr, G, Narasimhulu, Advo- 


1928 S.C. {Prs. 1-6] 


cate with him), for Appellant; Mr. P. 
Parameswara Rao, Sr. Advocate, (Mr. 
G. Narayana Rao, Advocate with 
him), for Respondent, 


KRISHNA IYER, J:— Some basic 
issues bearing on prescription of 
punishments arise for judicial investi- 
gation in this criminal appeal where 
leave has been limited to tailoring 
the sentence by appellate review to 
fit the gravity of the delinquency and 
the redemption of the deviant. 


2. The facts leading up to the con- 
viction may need brief narration. 
The appellant, along with another 
‘accused, deceived several desperate 
unemployed young men, received 
various sums of Rs. 1200/- by false 
pretences that they would secure 
jobs for them through politically in- 
fluential friends and other make-be- 
lieve representations, The offence of 
cheating under S. 420, LP.C. was 
made out and conviction of both the 
accused followed.. The ist accused 
{appellant before us) is a young man 
around 28 years old and works as a 
Junior Assistant in the Planning and 
Financial Department of the Andhra 
Pradesh Secretariat and the other ac- 
cused is his friend who personated 
as a State Port Officer, Before the 
trial court, there was a formal, al- 
most pharisaic, fulfilment of the pre- 
sentencing provision in Section 248 
(2), Cr. P, C., 1973. The opportunity 
contemplated in the sub-section has 
a penological significance of far- 
reaching import, which has been lost 
on the trial Magistrate. For he dis- 
posed of this benignant obligation by 
a brief ritual: 


“I made of the accused that they 
were found guilty under Sec. 420, 
I. P.C. and the punishment contem- 
plated thereof”. 

Reform of the black letter law is a 
time-lagging process, But judicial 
metabolism is sometimes slower to as- 
similate the spiritual substance of 
creative ideas finding their way into 
the statute book, This may explain 
why the appellate courts fell in line 
with the Magistrate’s mechanical ap- 
proach and confirmed the condign 
punishment of 3 years’ rigorous im- 
prisonment. At all the three tiers 
the focus was on the serious nature 
of the crime (cheating of young men 
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by a government servant and his 
blackguardly companion) and no ray 
of light on the ‘criminal’ or on the 
pertinent variety of social facts sur- 
rounding him penetrated the forensic 
mentation, The humane art of sen- 
tencing remains a retarded child of 
the Indian eriminal system. 

3. Now we enter the areas of puni- 
tive treatment of criminals, assuming 
that the guilt has been brought home. 
Certain elemental factors are signifi- 
cant strands of criminological thought. 
Since the whole territory of punish- 
ment in its modern setting is virtual- 
ly virgin so far as our country is 
concerned we may as well go into 
the subject in some incisive depth for 
the guidance of the subordinate judi- 
ciary. The subject of study takes 
us to our cultural heritage that there 
is divinity in every man which 
has been translated into the constitu- 
tional essence of the dignity and 
worth of the human person, We take 
the liberty of making an Indian ap- 
proach and then strike a cosmic note. 


4. Progressive criminologists  ac- 
ross the world will agree that the 
Gandhian diagnosis of offenders as 


patients and his conception of prisons 
as hospitals — mental and moral — 
is the key to the pathology of de- 
linquency and the therapeutic role of 
‘punishment’. The whole man is 4 
healthy man and every man is born 
good. Criminality is a curable devi- 
ance, The morality of the law may 
vary, but is real. The basic goodness 
of all human beings is a spiritual 
axiom, a fall-out of the advaita of 
cosmic creation and the spring of 
correctional thought in criminology. 

5. If every saint has a past, every 
sinner has a future, and itis the role 
of law to remind both of this, The 
Indian legal genius of old has made 
a healthy contribution to the word 
treasury of criminology, The draw- 
back of our criminal process is that 
often they are built on the bricks of 
impressionist opinions and dated va- 
lues, ignoring empirical studies and 
deeper researches. 

6. India, like every other country, 
has its own crime complex and 
dilemma of punishment, Solutions to 
tangled social issues do not come 
like the crack of dawn but are the 
product of research and study, ori- 


at 
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ented on the founding faiths of so- 
ciety and driving towards that trans- 
formation whichis the goal of free 
India, Man is subject to more stres- 
ses and strains in this age than ever 
before, and anew class of crimes 
arising from restlessness of the spirit 
and frustration of ambitions has 
erupted. White-collar crime, with 
which we are concerned here, belongs 
to this disease of man’s inside. : 


7. If the psychic perspective and 
the spiritual insight we have tried to 
project is valid, the police billy and 
the prison drill cannot ‘minister to a 
mind diseased’, nor tone down the 


tension, release the repression, un- 
bend the perversion, each of which 
shows up as debased deviance, . vio- 


lent vice. and behavioral turpitude. It 
is a truism, often forgotten in the 
hidden vendetta in human bosoms, 
that barbarity breeds barbarity, and 
injury recoils as injury, so that if 
healing the mentally or morally 
maimed or malformed man (found 
guilty) is the goal, awakening the in- 
ner being, more than torturing 
through exterior compulsions, holds 
out better curative hopes. 

8. An aside. A holistic view of 
sentencing and a finer perception of 
the effect of imprisonment give short 
shrift to draconian severity as self- 
defeating and fillips meditational re- 
laxation, psychic medication and like 
exercises as apt to be more reward- 
ing. Therefore, the emphasis has to 
be as much on man ason the system, 
on the inner imbalance as on the 
outer tensions, Perhaps the time 
has come for Indian criminologists to 
rely more on Patanjali sutra as a 


scientific curative for ecrimogenic fac- -. 


tors than on the blind jail term. set 
out in the Penal Code and that may 
be why Western researchers are now 
seeking Indian Yogic ways of norma- 
lising the individual and the group. 

9. Western jurisprudes and socio- 
logists, from their own angle have 
struck a like note. Sir Samuel Romilly 
critical of the brutal penalties in the 
then Britain, said in 1817: “The laws 
of England are written in blood”. 
Alfieri has suggested: ‘society pre- 
pares the crime, the criminal com- 
mits it’), George Nicodotis, Director 
of Criminological Research Centre, 
Athens, Greece, maintains that ‘Crime 


‘to rehabilitate rather 


is the result of the lack of the right 
kind of education’. It is thus, plain 
that crime is a pathological aberra- 
tion, that the criminal can ordinari- 
ly be redeemed, that the State has 
than avenge. 
The sub-culture that leads to anti- 
social behaviour has to be countered 
not by undue cruelty but by re-cul-| 
turisation, Therefore, the focus of: 
interest in’ penology is the individual, 
and the goal is salvaging him for 
society, The infliction of harsh and 
savage punishment is thus a relic of 
past and repressive times. The human 
today views sentencing as a process 
of reshaping a person who has dete- 
riorated into criminality and the mo- 
dern community has a primary stake 
in the rehabilitation of the offender 
as a means of social defense. We, 
therefore, consider a therapeutic, ra- 
ther than an in. ‘terrorem’ outlook, 
should prevail in our criminal courts, 
since brutal incarceration of the per-: 
son merely produces laceration of his 
mind. In the words of George Ber- 
nard Shaw: ‘If you are to punish 
aman retributrively, you must in- 
jure him, If you are to reform him, 
you must improve him and, men are 
not improved by injuries’, We may 
permit ourselves the liberty to quote 
from Judge Sir Jeoffrey Streatfield: 
‘If you are going to have anything 


to do with the criminal courts, you 
should see for yourself the condi- 
tions under which prisoners serve 


their sentences’. In the same strain 
a British Buddhist-Christian Judge, 
speaking to a BBC reporter under- 
scored the role of compassion: 


“Circuit Judge Christmas Humph- 
reys told the BBC reporter recently 
that a judge looks ‘at the man in the 
dock in a different way, not just a 
criminal to be punished, but a fel- 
low human being, another form . of 
life who is also a form of the same 
one life as oneself’. In the context . 
of karuna and punishment for karma 
the same Judge said: ‘The two things 
are not incompatible. You do punish 
him for what he did, but you bring 
in a quality of what is sometimes 
called mercy, rather than an emo- 
tional hate against the man for doing 
something harmful, You feel with 
him, that is what compassion means”. 
(The Listener, Nov. 25, 1976, p. 692) 
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10. Incidentally, we may glance at 
the prison system which leaves much 
to be desired in the sense of huma- 
nizing and reforming the man we 
call criminal, 


11. Jimmy Carter, currently Pre- 
sident of the United States and not a 
law man, made certain observations in 
his Law, Day Speech to the University 
of Georgia while he was Governor of 
that State, which bear quotation: 


“In our prisons, which in the past 
have been a disgrace to Georgia, we 
have tried to make substantive chan- 
ges in the quality of those who ad- 
minster them and to put a new realm 
of understanding and hope and com- 
passion into the administration of 
that portion of the system of justice. 
Ninety-five per cent of those who are 
presently incarcerated in prisons will 
be returned to be our neighbours. 
And now the thrust of the entire 
program, as initiated under Ellis Mac- 
Dougall and now continued under 
Dr. Ault, is to try to discern in the 
soul of each convicted and sentenced 
person, redeeming features that can 
be enhanced. We plan a career for 
that person to be pursued while he 
is in prison. I believe that the early 
data that we have on recidivism rates 
indicates the efficacy of what we've 
done”. 


12. In the light of what we pro- 
pose to do, in disposing of this ap- 
peal, another observation of Jimmy 
Carter in the course of the same 
speech is relevant: 


“Well, I do not know the theory of 
law, but there is one other point I 
want to make, just for your own 
consideration, I think weve made 
great progress in the Pardons and 
Paroles Board since I have been in 
Office and since we have reorganiz- 
ed the Government. We have five 
very enlightened people there now. 
And on occasion they go out to the 
prison system to interview the in- 
mates, to decide whether or not they 
are worthy to be released after they 
serve one third of their sentence. I 
think most jurors and most judges 
feel that when they give the sentence, 
they know that after a third of the 
sentence has gone by, they will be 
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eligible for careful consideration. Just 
think for a moment about your own 
son Or your own father or your own 
daughter bheing in prison, having 
served seven years of a lifetime term 
and being considered for a release. 
Don’t you think that they ought to 
be examined and that the pardons 
and Paroles Board ought to look 
them in the eye and ask them a ques- 
tion and if they are turned down, 
ought to give them some substan- 
tive reason why they are not releas- 
ed and what they can do to correct 
their defects?”’. 


13. We have dealt with the sub- 
ject sufficiently to set the humanita- 
rian tone that must inform the sen- 
tencing judge, the Karuna that must 
line his verdict. The same compas- 
sionate outlook is reflected in some 
of the decisions of this Court and of 
the High Courts indicating the dis- 
tance between current penal strategy 
and Hammurabi’s Code, which, in 
about 1975 B. C., insisted on an eye 
for an eye, a tooth for a tooth’. 


14. Referring to the earlier Cri- 
minal Procedure Code and its defici- 
ency in regard to sentencing, this 
Court observed in Tejani, (AIR 1974 
SC 228, 236): 

“Finally comes the  post-convic- 
tion stage where the current crimi- 
nal system is weakest. The Court’s 
approach has at once to be socially 
informed and personalised. Unfortu- 
nately, the meaningful collection and 
presentation of the penological facts 
bearing on the background of the in- 
dividual, the dimension of damage, 
the social milieu and what not—these 
are not provided in the Code and 
we have to make intelligent hunches 
on the basis of materials adduced to 
prove guilt. In this unsatisfactory 
situation which needs legislative re- 
medying we go by certain broad fea- 
tures”. 

Similarly, in Jagmohan Singh, 1973 
(2) SCR 541 at 560:(AIR 1973 SC 
947 at p. 959} this Court observed: 

“The sentence follows the convic- 
tion, and it is true that no formal 
procedure for producing evidence 
with reference to the sentence is spe- 
cifically provided, The reason is 
that relevant facts and circumstan- 
ces impinging on the nature and cir- 
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cumstances of the crime are already 
before the Court. Where counsel 
addresses the court with regard to 
the character and standing of the ac- 
cused, they are duly considered by 
the Court unless there is something 
in the evidence itself which belies 
him or the Public Prosecutor for the 
State challenges the facts, If the 
matter is relevant and is essential to 
be considered, there is nothing in the 
Cr. P. C. which prevents additional 
evidence being taken, It must how- 
ever be stated that it is not the ex- 
perience of criminal courts in India 
that the accused with a view to ob- 
taining a reduced sentence ever of- 
fers to call additional evidence. 


However, it is necessary to empha- 
size that the Court is broadly con- 
cerned with the facts and circumstan- 
ces whether aggravating or mitigating 
which are connected with the parti- 
cular crime under enquiry. All such 
facts and circumstances are capable 
ef being proved in accordance with 
the provisions of the Indian Evidence 
Act in a trial regulated by the 
Cr. P.C. The trial thus does not come 
to an end until all the relevant facts 
are proved and the counsel on both 
sides have an opportunity to address 
the court......... a 
The Kerala High Court, in Shiva 
Prasad, (1969 Ker LT 862) had also 
something useful to say in this re- 
gard: 

“Criminal trial in our country is 
largely devoted only to finding out 
whether the man in the dock is 
guilty. It is a major deficiency in the 
Indian system of criminal trials that 
the complex but important sentenc- 
ing factors are not given sufficient 
emphasis and materials are not pre- 
sented before the court to help it for 
a correct judgment in the proper per- 
sonalised, punitive treatment suited to 
the offender and the crime...... a2 
Likewise, Shri Justice Dua (as he 
then was) of the Punjab High Court 
had indicated the guidelines on the 
application of the rehabilitative theory 
in Lekhraj v. State (AIR 1960 Punj 
482) where the learned Judge had 
pointed out the relevance of the of- 
fender’s circumstances and social 
milieu, apart from the daring and re- 
prehensible nature of the offence. 
The Law Commission of India (in its 
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47th Report) has summed up the com- 
ponents of a proper sentence: 


“A proper sentence is a composite 
of many factors, including the nature 
of the offence, the circumstances — 
extenuating or aggravating — of the 
offence, the prior criminal record, if 
any, of the offender, the age of the 
offender, the professional and social 
record of the offender, the background 
of the offender with reference to 
education, home life, sobriety and so- 
cial adjustment, the emotional and 
mental condition of the offender, the 
prospect for the rehabilitation of the 
offender, the possibility of a return 
of the offender to normal life in the 
community, the possibility of treat- 
ment or of training of the offender, the 
possibility that the sentence may serve 
as a deterrent to crime by this of- 
fender, or by others, and the present 
community need, if any, for such a 
deterrent in respect to the particu- 
lar type of offence involved.” 

(Para 7.44) 


15. All that we have said upto 
now emphasizes the need on the part 
of the judges to see that sentencing 
ceases to be downgraded to Cinde- 
rella status. 


16. The new Criminal P, C. 1973, 
incorporates some of these ideas and 
gives an opportunity in Section: 
248 (2) to both parties to bring to; 
the notice of the court facts and cir- 
cumstances which will help persona- 
lize the sentence from a reformative| 
angle, This Court, in Santa Singh, 
(1976) 4 SCC 190: (AIR 1976 SC 2386) 
has emphasized how - fundamental it 
is to put such provision to dynamic 
judicial use. while dealing with the 
analogous provisions in S, 235 (2): 


“This new provision in S. 235 (2) is 
in consonance with the modern 
trends in penology and sentencing 
procedures. There was no such pro- 
vision in the old Code, It was realis- 
ed that sentencing is an important 
stage in the process of administration 
of criminal justice — as important as 
the adjudication of guilt — and it 
should not be consigned to a subsi- 
diary position as if it were a matter 
of not much consequence, It should 
be a matter of some anxiety to the 
court to impose an appropriate 
punishment on the criminal and sen- 
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tencing should, therefore, receive 
aha attention of the Court, (page 
194). 


Modern penology regards crime and 
criminal as equally material when 
the right sentence has to be picked. 
out, It turns the focus not only on 
the crime, but also on the criminal 
and seeks to personalise the punish- 
ment so that the reformist compon- 
ent is as much operative as the de- 
terrent element. It is necessary for 
this purpose that facts of a social 
and personal nature, sometimes alto- 
gether relevant if not injurious, at 
tbe stage of fixing the guilt, may 
have to be brought to the notice of 
the court when the actual sentence 
is determined. (p. 195) 

A proper sentence is the amalgam 
of many factors such as the nature 
of the offence, the circumstances 
extenuating or aggravating — of the 
offence, the prior criminal record, if 
any, of the offender, the age of the 
offender, the record of the offender 
as to employment, the background of 
the offender with reference to edu- 
cation, home life sobriety and social 
adjustment, the emotional and men- 
tal condition of the offender, the pro- 
spects for the rehabilitation of the 
offender, the possibility of return of 
the offender to normal life in the 
community, the possibility of treat- 
ment or training of the offender, the 
possibility that the sentence may serve 
as a deterrent to crime by the offen- 
der or by others and the current 
community need, if any, for such a 
deterrent in respect to the particular 
type of offence: These factors have 
to be taken into account by the 
Court in deciding upon the appro- 
priate sentence. (p. 195). 

The hearing contemplated by Sec- 
tion 235 (2) is not confined merely 
to hearing oral submissions but it is 
also intended to give an opportunity 
to the prosecution and the accused 
to place before the court facts and 
material relating to various factors 
bearing on the question of sentence 
and if they are contested by either 
side, then to produce evidence for 
the purpose of establishing the same. 
Of course, care would have to be 
taken by the court to see that this 
hearing on the question of sentence 
jis not abused and turned into an in- 
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strument for unduly protracting the 
proceedings. The claim of due and 
proper hearing would have to be har- 
monised with the requirement of ex- 
peditious disposal of proceedings.” 

(page 196) 
i 17. It will thus be seen that there 
is a great discretion vested in the 
Judge, especially when pluralistic 
factors enter his calculations, Even 
so, the Judge must exercise this dis- 
cretionary power, drawing his in- 
spiration from the humanitarian spi- 
riti of the law, and living down the 
traditional precedents which have 
winked at the personality of the 
crime-doer and been swept away by 
the features of the crime. What is 
dated has to be discarded, What is 
current has to be incorporated. 
Therefore innovation, in all consci- 
ence, is in the field of judicial dis- 
cretion. 

18. Unfortunately, the Indian Penal 
Code still lingers in the somewhat 
compartmentalised system of punish- 
ment viz. imprisonment, simple or 
rigorous, fine and, of course, capital 
sentence. There is a wide range of 
choice and flexible treatment which 
must be available with the judge if 
he is to fulfil his tryst with cur- 
ing the criminal in a hospital setting. 
Maybe in an appropriate case actual 
hospital treatment may have to be 
prescribed as part of the sentence. In 
another case, liberal parole may have 
to be suggested and, yet in a third 
category, engaging in certain types of 
occupation or even going through 
meditational drills or other courses 
may be part of the sentencing pre- 
scription, The perspective having 
changed, the legal strategies and 
judicial resources, in their variety, 
also have to change. Rule of thumb 
sentences of rigorous imprisonment 
or other are too insensitive to the 
highly delicate and subtle operation 


expected of a sentencing judge, Re- 
lease on probation, conditional sen- 
tences, visits to healing centres, are 


all on the cards. We do not wish to 
be exhaustive. Indeed, we cannot be. 

19. Sentencing justice is a facet 
of social justice, even as redemption 
of a crime-doer is an aspect of resto- 
ration of a whole personality, Till 
the new Code recognised statutorily 
that punishment required  censidera- 
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tions beyond the nature of the crime 
and circumstances surrounding the 
crime and provided a second stage 
for bringing in such additional mate- 
rials, the Indian courts had, by and 
‘large, assigned an obsolescent back- 
seat to the sophisticated judgment on 
sentencing. Now this judicial skill 
has to come of age. 


20. The sentencing stance of the 
court has been outlined by us and 
the next question is what ‘hospitali- 
zation’ techniques wil] best serve the 
sentencee, having due regard to his 
just deserts, blending a feeling for a 
man behind the crime, defence ofso- 
ciety by a deterrent component and 
a scientific therapeutic attitude at 
once correctional and realistic. The 
available resources for achieving 
these ends within the prison campus 
also has to be considered in this con- 
text. Noticing the scant regard paid 
by the courts below to the soul of 
Section 248 (2) of the Code and com- 
pelled to gather information having 
sentencing relevancy, we permitted 
counsel on both sides in the present 
appeal to file affidavits and other 
materials to help the Court make a 
judicious choice of the appropriate 
‘penal’ treatment. Both sides have 
filed affidavits which disclose some 
facts pertinent to the project. 


21. We have earlier mentioned 
that the social abhorrence of the 
crime is an input, since the empha- 
tic denunciation of a crime by the 
community must be reflected in the 
punishment. From this angle we 
agree with the trial Court that un- 
conscionable exploitation of unfor- 
tunately unemployed young men by 
heartless deception, compounded by 
pretension to political influence, calls 
for punitive severity to serve as de- 
terrent, The crime here is doubly 
bad and throws light on how gullible 
young men part with hard money in 
the hope that political influence, in- 
directly purchased through money, 


can secure jobs obliquely. But then 
the victims of the crime must be 
commiserated with and in such 


white-collar offences it is proper to 
insist upon reparation of the victims, 
apart from any other sentence, In 
the present case. four young men 


have been wheedled out of their lit- 
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tle fortunes by two convicts and so, 
to drive home a sense of moral res- 
ponsibility to repair the injury iv- 
flicted, we think it right to direct 
the appellant to pay a fine of Rupees 
1200/- which will be made over by 
the trial Court to P. W. 1 (whose 
case alone is the subject of the prc- 
secution) under Section 357 of the 
Code. That is to say, a fine of Rupees 
1200/- is imposed will be paid over 
to the aforesaid P, W, 1. 


22. What are the other circum- 
stances which we may look into? The 
appellant is a young man of 28 years. 
He has a degree in Bachelor of Ori- 
ental Languages and another in Com- 
merce, which suggests that he may 
respond to new cultural impact, He 
was working as a Junior Assistant 
in the Government Secretariat and 
has now lost the post consequent cn 
the conviction. This is a hard les- 
son in life. The socio-economic cir- 
cumstances of the man deserve to 
be noticed. His parents are old and 
financially weak, since they and the 
appellant’s sisters and younger bre- 
ther are his dependants. The youn- 
ger brother also is unemployed. 
These factors suggest that the econc- 
mic blow, if the appellant is impri- 
soned for long, will be upon his bre- 
ther at college and the other mem- 
bers of his family. Extenuation is 
implicit in this fact, He prays for 
release on ptobation or under Sec- 
tion 360 of the Code because he has 
no blemish by way of previous crime 
or bad official record. Having regard 
to his age (not immature) and the 
deliberate plan behind the crime 
operated in partnership upon four — 
perhaps more —— persons, we reject 
his request as over ambitious. At the 
same time, a contrite convict, yet in 
his twenties, may deserve clement 
treatment. A just reduction of the 
sentence is justified and we think 
that incarceration for 18 months may 
be adequate. But this long period has 
to be converted into a spell of heal- 
ing spent in an intensive care ward 
of the penitentiary, if we may say so 
figuratively. How ean this be 
aehieved? First, by congenial work 
which gives job satisfaction — nct 
jail frustration, nor {f rther crimina- 
lisation. We therefore direct the 
State Government to see that within 
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the framework of the Jail Rules, the 
appellant is assigned work not of a 
monotonous, mechanical, degrading 
type, but of a mental, intellectual, or 
like type mixed with a little manual 
Jabour*, This will ensure that the 
prisoner does work more or less of 
the kind he is used to. The jail, cer- 


tainly, must be able to find this 
kind of work for him, even on its 
own administrative side — under 


proper safeguards though. 


23. Shri P. P, Rao, appearing for 
the State, assures us that in keeping 
with this constructive suggestion of 
the Court the jail authorities will 
assign to the appellant congenial work 
of a mental-cum-manual type and 
promote him to an officer-warder’s 
position if his conduct is good. We 
have also made the suggestion that 
the appellant must be paid a rea- 
sonable fraction of remuneration by 
way of wages for the work done, 
since unpaid work is bonded labour 
and humiliating, This amount may 
be remitted to his father once in 
three months. Shri Rao, on behalf 
Of the State Government. has assur- 
ed the Court that immediate consi- 
deration will be given to this idea 
by the State Government and the 
jail authorities. 


24, We also think that the appel- 
lant has slipped inte crime for want 
of moral fibre. If competent Jail 
Visitors could organise for him pro- 
cesses which will instil into him a 
sense of ethics it may help him þe- 
come a better man.  Self-expression 
and self realisation have a curative 
effect. Therefore, any sports and 
games, artistic activity and/or medi- 
tational course, may also reform, We 
strongly recommend that the appel- 
lant be given such opportunities 
by the jail authorities as will stimu- 
late his creativity and sensitivity, In 
this connection we may even refer to 
proven advantages of kindling crea- 





*Says Gandhiji in Harijan: Feb. 6, 
1947: “Intellectual work is impor- 
tant and has an undoubted place in 
the scheme of life. But what I in- 
sist on is the necessity of physical 
labour. No man, I claim, ought to 
be free from that obligation: it will 
serve to improve even the quality of 
his intellectual output”. - 
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tive intelligence and normalising in~ 
ner imbalance, reportedly accom- 


plished by Transcendental Meditation 
(TM) propagated by Maharshi Mahesh 
Yogi in many countries in the West. { 
Research projects conducted in vari 
ous countries bring out that people 
practising such or like courses change 
their social behaviour and, reduce 
their crime-proneness, We do not 
prescribe anything definite but indi- 
cate what the prison doctors may 
hopefully consider. While it is be- 
yond us to say whether the present 
facilities inside the Central Prison, 
Hyderabad, make it feasible for the 
appellant to enjoy these benefits and 
thereby improve his inner being. We 
strongly feel that the humanitarian 
winds must blow into the prison bar- 
ricades. More than this is expected 
in this decade, when jail reforms, 
from abolition of convict’s costume 
and conscript labour to restoration of 
basic companionship and atmosphere 
of self-respect and fraternal touch, 
are on the urgent agenda of the na- 
tion. Our prisons should be correc- 
tional houses, not cruel iron aching 
the soul. 


25. We have given thought to an- 
other humanising strategy, viz, a 
guarded parole release every three 
months for at least a week, punctuat- 
ing the total prison term, We direct 
the State Government to extend this 
parole facility to the appellant, Jail 
Rules permitting, and the appellant 
submitting to conditions of discipline 
and initiation into an uplifting exer- 
cise during the parole interval. We 
further direct the Advisory Board of 
the Prison, periodically to check whe- 
ther the appellant is making progress 
and the Jail authorities are helping 
in the process and implementing the 
prescription hereinabove given. In- 
deed, the direction of prison reform 
is not towards dehumanization but 
rehumanization, not maim and may- 
hem and vulgar callousness but man- 
making experiments designed to re- 
store the dignity of the individual 
and the worth of the human person. 
This majuscule strategy involves ori- 
entation courses for the prison per- 
sonnel. The State will not hesitate, 
we expect, to respect the personality 
in each convict in the spirit of the 
Preamble to the Constitution and 


1977 


will not permit the colonial hang- 
over of putting people ‘behind the 
bars’ and then forget about them. 
This nation cannot — and, if it re- 
members its incarcerated leaders and 
freedom fighters — will not but re- 
volutionize the conditions inside that 
grim little world. We make these 
persistent observations only to drive 
home the imperative of freedom 
that its deprivation, by the State, is 
validated only by a plan to make 
the sentencee more worthy of that 
birthright. There is a spiritual di- 
mension to the first page of our Con- 
stitution which projects into penology. 
Indian courts may draw inspiration 
from Patanjali sutra even as they de- 
rive punitive patterns from the Penal 


Code (most of Indian meditational 
therapy is based on the sutras of 
Patanjali). . 


26. Before we close this judgment 
we wish to dispel a possible misap- 
prehension about the fine we are im- 
posing upon the cheat although we 
have proceeded on the footing of his 
family being relatively indigent. The 
further direction for making over 
the fine to the deceivees also needs a 
small explanation. ; 

27. There is nothing in principle, 
as Lord Parker pointed out in R. v. 
King, (1970-2 All ER 249) to prevent 
a court from imposing a fine even 
when imposing a suspended: sentence 
of imprisonment, ‘Indeed, in many 
eases it is quite a good thing to im- 
pose a fine which adds a sting...... : 
of course, the fine should not be al- 
together beyond the sentencee’s 
means. : 

28. As to whether it is wrong to 
make a sort of compensation order 
in a case of a convicted person with- 
out much means, again, Lord Parker 
in R. v. Ironfield, (1971-1 All ER 202) 
has observed: 

“f a man takes 
property or goods, 


someone else’s 
he is liable in 


be put to the additional trouble and 
expense of independent proceedings, 
and certainly cannot be required to 
forego his rights in order to facilitate 
the rehabilitation of the man who 
has despoiled him.” 

29. Counsel for the appellant has 
repeated that his client is taking 
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examination in Accountancy — an in- 
dication of his anxiety to improve 
himself. We have no doubt that the 
jail authorities will afford facilities 
to the appellant to do- his last- 
minute studies and take the examina- 
tion and, for that purpose, allow 
him to go to any library and the 
examination hall under proper con- 
ditions of security. 


30. The affidavit on behalf of the 
State indicates that a tendency -to 
turn a new page is discernible in the 
appellant and this has to be streng- 
thened imaginatively by the Jail 
Superintendent, if need be, by af- 
fording him opportunity for initiation 
into Transcendental Meditation cour- 
ses or like exercises provided the ap- 
pellant shows an appetite in that 
direction and facilities are available 
in Hyderabad City, 


31. Shri P. P. Rao, for the State, 
has represented that the Andhra Pra- 
desh Government is processing rules 
for payment of wages to prisoners 
who work but that it may take a 
few months more for finalisation, It 
is a little surprising that at least two 
decades or more have been spent in 
this country after freedom discussing 
active programmes of correction al- 
though in some States, for long years 
the wage system has been in vogue. 
Andhra Pradesh State will rise to 
this civilized norm and, when it fina- 
lises rules, will take care to see that 
the wages rates are reasonable and 
not trivial and that restrospective ef- 
fect will be given to see that at least 
from October 2, 1976 (the birthday 
of the Father of the Nation) effect 
is given to the wage policy. 


32. Shri Sastry, for the appellant, 
assured the Court that he had been 
instructed to state that Rs, 1200/- 
would be paid right away out of the 
fine imposed. 


33. We allow the appeal in huma- 
nist part, as outlined above, while 
affirming the conviction. More con- 
cretely, we direct that (a) the sen- 
tence shall be reduced to 18 (eighteen) 
months, less the period already under- 
gone; (b) our directions, above men- 
tioned, regarding parole and assign- 
ment of suitable work and payment 
of wages in jail shall be complied 
with; and (c) the appellant shall pay. 
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a fine of Rs. 1200/-. We appreciate 
the services of counsel Shri P. P. 
Rao in disposing of this appeal first- 
ly. We may also mention that Shri 
G. V., R. Sastry appearing for the 
appellant has also helped the court 
tawards the same end. 


Sentence reduced. 
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P. K. GOSWAMI, A. C. GUPTA 
AND P. N. SHINGHAL, JJ. 
Ram Lakhan Singh and others, Ap- 
pellants v. The State of Uttar Pra- 

dash, Respondent. 

Criminal Appeal No. 423 of 1974, 
D/- 6-5-1977. 

(A) Constitution of India, Art. 136 
— Appeal by accused sentenced to 
death — Reappreciation of evidence 
— Jurisdiction of Supreme Court — 
Ambit of. 

When the appreciation of the evi- 
dence against the accused by the Ses- 
sions Judge as well as the High 
Court is replete with infirmities af- 
fecting the very quality of apprecia- 
tion in appeal under Art. 136 of the 
Constitution by the accused persons 
entenced to death by both the above 
Courts for offence of murder, the 
Supreme Court will have to under- 
take for itself, in the interest of 
justice, a thorough examination of 
the evidence and the entire circum- 
stances to satisfy itself about the 
guilt of the accused who have been 
awarded the extreme penalty under 
the law, (Para 26) 


(B) Criminal P. C. (1898), S. 286 — 
Case of dacoity with murder — Duty 
of prosecution, 


Where in prosecution for offence 
af dacoity with murder (at 9 P.M. 
while victims were taking meals on 
verandah of their house in village) 
there was admittedly enmity between 
the accused and the deceased’s family 
it was the bounden duty of the pro- 


*(Criminal Appeal No. 1086 of 1973 
and Refd. No, 60 of 1973, D/- 1-1- 
1974 (AID). 
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secution to examine the neighbouring 
witnesses who were there and named 
in the first information report to 


corroborate the testimony of the in- 
mates. (Para 31) 

{C) Evidence Act (1872), Sec. 3 — 
Appreciation of evidence — Case of 
dacoity with murder — Witness 


neither examined by police nor cited 
im the charge-sheet -= Accused de- 
prived of effective cross-examination 
~—— In such a grave case it would not 
be proper to place reliance on such 
a witness — Cr. A, No. 1086 of 1973, 
D/- 1-1-1974 (All), Reversed, 
(Para 37) 
(D) Criminal P, C, (1898), See, 367 
~~ Dacoity with murder — Families 
of accused and deceased at daggers 
drawn — Non-examination of neigh- 
bouring independent witnesses — Exa- 
mination only of certain inmates of 
house of deceased and witnesses ini- 
mical with accused — Participation 
of accused in crime, not free from 
reasonable doubt — Benefit of doubt 
must be given to accused. Cr. A. No. 
1086 of 1973, D/- 1-1-1974 (All), Re- 
versed, {Paras 38, 35) 


(EF) Evidence Act (1872), See, 54 — 
Scope, 

In Indian system of law an ac- 
cused starts with a presumption of 
innocence, His bad character is not 
relevant unless he gives evidence of 
good character in which case by re- 
buttal, evidence of bad character may 
be adduced. 
Cases Referred: 


a V 


(Para 23) | 
Chronological Paras | 
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M/s. R. K. Garg, S. C. Agarwal, 
V. J. Francis, A. P, Gupta and U. 
P. Misra, Advocates, for Appellants; 
Mr. D. P, Uniyal, Sr. Advocate {O. 


P. Rana, Advocate with him), for 
Respondent, 

P. K. GOSWAMI, J.:— There are 
cases where crimes are established 


but criminals participation is shroud- 
ed in suspicion, This is one such 
case. : 

2. Three murders were committed 
in the course of a dacoity during the 
early part of the night on 20-4-1972, 
at about 9.00 P.M. All the inmates 
of the house under attack had not 
then finished their meals. Lights 
were burning. The village was 
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awake, 
the neighbourhood 
four unknown persons, They came 
armed with firearms. The fire was 
opened and two men and one woman 
fell to the fatal bullets. 

3. Shrieks and shouts came from 
the house as well as from the house- 
top where two insiders took position, 
torchlight with,one of them, shouting 
frantically for help, A large number 
of men gathered at the gate, some of 
them, even while dacoity was going 
on inside. A fire was lit at the gate 
to add to the moonlight to enable re- 
cognition of the dacoits. 

4. What does it all lead to? 
three inmates, PWs. 1 to 3, an 
mical neighbour (PW 4) and a wit- 
ness (P W. 5), out of the hun- 
dred who gathered and who had 
not even been examined by the 
police during the investigation. are 
before us to testify to the guilt of 
the four assailants awaiting their 
death sentence under Sec, 396. I. P.C. 
or 302/149, I. P. C, ` 

5. A perusal of the 
judgment shows that 


Accused are known and of 
combining with 


Only 
ini- 


High Court 
it was more 


confined to the, proof of the crime 
than to a close scrutiny about the 
complicity of the accused. 

$. The High Court in agreement 
with the Sessions Judge found that 
the witnesses were truthful since 
their evidence was corroborated by 


medical evidence. the tattooing and 
scorching signs which are inevitable 
in any gunshot injury. 

7. Who doubts the dacoity and the 
accompanying murders? But did the 
neighbouring enemies take part in 
the dacoity? That is the principal 
question which has to be established 
beyond reasonable doubt on the evi- 
dence of the five witnesses. 

8. Accused Ram Lakhan Singh, 
Lalloo Singh, Shitla Baksh Singh and 
Rameshwar Singh were convicted by 
the Sessions Judge under Section 396 
I. P.C, and in the alternative under 
Section 302/149, I. P.C. and sentenced 
to death. They were also convicted 
under Sections 148, 395 and 324/149, 
I. P.C. and variously sentenced. The 
High Court affirmed the conviction 
and sentence., Hence this appeal by 
special leave. 

9. The occurrence took place at 
village Jafrapur about twelve miles 
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- property. On the other 
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from Jagatpur Police Station in the 
district of Rae Bareilly. 

16. At village Jafrapur, there was 
a very well-to-do joint family of 
three generations living together in 
a large two-storied house. The fami- 


ly owns substantial cultivation, be- 
sides flour, saw and oil mills. The 
patriarch of the family is deceased 
Shiv Bahadur Singh (55) who was 
also Pradhan of the village. The 


other members of the family, all liv- 
ing together, are his son, Udairaj 
Singh and his wife deceased Smt. 
Lakhpat (36) and their’ sons, Ram 
Naresh Singh (22) (PW 1), deceased 
Ram Jas Singh (20) and Ram Kumar 
Singh (5) and daughters, Ram Ku- 
mari (14) (PW 3) and Kumari Nir- 
mala (8). Smt. Rajwati (17) (PW 2). 
wife of Ram Naresh Singh and 
Smt, Saroj, wife of deceased Ram 
Jas Singh, were also living there. 


11. The house of the accused Jai 
Singh, Lalloo Singh and Rameshwar 
Singh is close to the residence of 
Shiv Bahadur Singh, In the same 
village, Jafrapur, there was another 
family of accused Ram Lakhan Singh 
and his daughter was married to ac- 
cused Shitla Baksh Singh of Manehru 
at a distance of about one mile from 
Jafrapur. It appears the case of ac- 
cused Jai Singh was separated. and 
he is not before us. 


12. The two families of the accus- 
ed were at daggers drawn with the 


family of the deceased. For years 
there have been civil and criminal 
litigation between them and some 


were pending even on the date of oc- 


currence, Proceedings were institut- 
ed by the police against both the 
parties under Section 107, Cr, P., C. 


These were also -pending on the date 
of occurrence, In connection with 
the case under Section 107, Cr. P. C. 
guns of Udairaj Singh and Ram 
Naresh Singh (PW 1) were deposited 
with the authorities about a year 
before the occurrence. In December 
1971 Udairaj Singh had complained 
to the District Magistrate. Rae Bare- 
illy, against the accused and other 
members of their family stating that 
there was danger to their life and 
hand about 
five or six months before the occur- 
rence accused Shitla Baksh Singh 
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also lodged a report against deveased 
Shiv Bahadur Singh, Udairaj Singh 
and PW Ram Naresh Singh implicat- 
ing them in a dacoity and on the date 
of the occurrence they were on bail 
in that case. Shiv Bahadur Singh 
had a flour mill in village Manehru. 
Jaddu Singh, uncle of accused Shitla 
Baksh Singh installed a flour mill in 
front of the said flour mill, Business 
rivalry ensued. One Mohan Mistry 
working in Shiv Bahadur  Singh’s 
flour mill was said to be assaulted by 
accused Ram Lakhan Singh and some 


others as Mohan refused to leave 
Shiv Bahadur Singh’s service in 
compliance with their wish. This 


led to a case under Section 308, 
I. P.C. against accused Ram Lakhan 
Singh and three others and it was 
fixed for trial in the Court of Ses- 
sions at Rae Bareilly on April 21, 
1972, the day following the night of 
occurrence, In fact Ram Lakhan 
Singh was arrested on that day at 
Rae Bareilly where he went for the 
case, 


13. In the backdrop of the afore- 
said fierce hostility and business 
rivalry between the parties a dacoity 
with murder was committed in the 
house of Shiv Bahadur Singh on the 
oe of April 20, 1972, at about 9.00 

M 


14. The first information report 
was lodged by Ram Naresh Singh 
(PW 1) at midnight at 12.10 A.M. at 
Jagatpur Police Station. The F.I R. 
contains the names of five persons, 
namely, accused Rameshwar Singh 
(65), Lalloo Singh (35), Jai Singh, 
Ram Lakhan Singh (45) and  Shitla 
Baksh Singh (25), Rameshwar Singh, 
Lalloo Singh and Jai Singh are bro- 
thers. Accused Ram Lakhan Singh 
is the father-in-law of accused Shitla 
Baksh Singh. The F.LR. also men- 
tioned that there were four unknown 
persons with them. The F.I.R, gave 
a list of 18 items of property includ- 
ing cash Rs. 13,500/- which were 
taken away by the dacoits after 
breaking open almirahs and boxes. 
The F.I.R. gave a detailed descrip- 
tion of the entire incident from en- 
trance of the intruders upto their 
bolting away after having shot three 
persons dead, namely, Shiv Bahadur 
Singh, Ram Jas Singh and Smt. 
Lakhpat, The case was registered 


under Section 396, I.P.C. and the 
police arrived at the place of occur- 
rence at about 4.00 A.M. >> 


15. According to the prosecution, 
along with the four accused who had 
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pistols with them, there were Jai 
Singh armed with a double barrel ! 
gun and four other unknown men i 


dressed in khaki uniforms with ban- 
doliers, At the time’ of occurrence, 
Shiv Bahadur Singh, Ram Jas Singh 
and Smt. Lakhpat were taking their 
meals in the courtyard. These nine 
persons all of a sudden entered their 


house. Jai Singh and Lalloo Singh 
fired shots at Shiv Bahadur Singh 
and he fell down dead. Ram Jas 


Singh tried to escape, Accused Shitla 


Baksh Singh and an unknown person. 


caught him and brought him to the 
courtyard, Then Shitla Baksh Singh 
and the unknown person fired shots 
at him. He also immediately died. 


Smt. Lakhpat, Smt. Bajwati, Smt. 
Saroj and Smt. Ram Kumari ran 
into a room and chained the door 
from inside. The assailants broke 


open the door and accused Jai Singh 
and Ram Lakhan Singh entered the 
room and brought out Smt, Lakh- 
pat. The other women also came 
out of the room, Then Jai Singh and 
Ram Lakhan Singh shot Smt. Lakh- 
pat dead. At that time Smt, Ram 
Kumari also received injury from a 
pallet but was not directly attacked. 
The unknown persons then broke 
Open two almirahs in the north 
verandah and took out a sum of 
Rs. 13,500/-. They also entered a 
room and broke open boxes and took 
out ornaments. The dacoity continu- 
ed for 20/25 minutes after which all 
the assailants ran away firing shots 
in the air. 

16. The prosecution relied upon 
the evidence of Ram Naresh Singh 
(PW 1), Rajwati (PW 2) Ram Ku- 
mari (PW 3), Rahim Bux (PW 4) and 
Ram Kishun (PW 5). Both the Ses- 
sions Judge and the High Court ae- 
cepted their testimony. 


17. It is submitted by Mr. Univyal 
on behalf of the State that there is 
no reason why we should reappraise 
the evidence and interfere with the 
conclusion of guilt affirmed by 
the. High Court. Mr. Garg, on the 
other hand, submits that notwith- 
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standing the evidence of these five 
witnesses there is such an inherent 
improbability of the accused commit- 
ting the offence that the Sessions 
Judge and the High Court have ar- 
rived at a completely erroneous con- 
clusion which we should not accept 
in the interest of justice. Counsel 
further submits that it is not mere~ 
ly a question òf appreciation of evi- 
dence as such but appreciation of 
the realities of the situation whether 
under the entire circumstances which 
have been brought out in the evi- 
dence the accused could have taken 
part in the crime in the way alleged 
without even taking precaution to con- 
ceal their identity. Mr. Garg submits 
that the first information report could 
not have been lodged at the hour 
described in the detailed manner in 
which it has been written He sub- 
mits that it was more likely that 
Ram Naresh Singh did not know 
any names of the accused and it was 
only after the police had arrived that 
the accused were roped in with the 
four unknown men to wreak venge- 
ance. 

18. Mr. Uniyal submits that there 
is party-faction in the village. one 
party supported by the  deceased’s 
family and the other by that of the 
accused, There was enmity between 
the parties and the authorities had 
been informed by the deceased about 
threat to life and property. He fur- 
ther submits that the object of the 
attack was to murder and wipe out 
the family and not dacaity which 
was incidental for the purpose cf en- 
listing the aid of four unkonwn men 
in the crime, According to him if 
the object was dacoity there would 
have been some evidence as to 
snatching of ornaments from the per- 
son of the ladies as also an attempt 
at getting hold of the keys for the 
purpose of opening the boxes and 
almirahs to facilitate the robbery. 
Further there was immediate opening 
of fire to kill the inmates, Mr. Uniyal 
submits that the witnesses are na- 
tural witnesses and their testimony 
should not be rejected when two 
courts have accepted the same. 


19. We have given anxious consi- 
deration to the submissions of Mr. 
Uniyal but for the reasons which will 
presently follow it is not possible to 
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hold that the charges are established 
against the accused beyond reason- 
able doubt. 


20. The Sessions Judge has more 
or less prefaced his judgment by ob- 
serving that Shitla Baksh Singh’s 
“family is of law breakers.” He fur- 
ther observed as follows:— 


‘I may also mention that Shiv 
Bahadur Singh and members of his 
family always took recourse to law 
and the accused persons acted as law 
breakers, It is true that cases against 
Rameshwar Singh were of civil na- 
ture and that there was no criminal 
case against him, But in these days 
offenders bear grudge against and be- 
come hostile to the person who either 
takes civil action or criminal action 
against them. I may further mention 
that Shitla Baksh Singh ventured to 
implicate respectable. law abiding 
and very well to do persons, Shiv 
Bahadur Singh his son and grandson, 
in a dacoity case. This clearly speaks 
of his malice towards them. 


The position that I conclude is that 
Shiv Bahadur Singh and members of 
his family were law abiding persons 
and always took recourse to law, 
whereas the accused persons are law 
breakers and they were positively in- 
imical/hostile to Shiv Bahadur Singh 
and his family”, 

x x x -X 
Bree In this connection I may men- 
tion that his (Shitla Baksh Singh’s) 
father-in-law, Ram Lakhan Singh ac- 
cused was convicted under Sec. 308, 
I. P.C. case brought by Mohan ser- 
vant of the complainant...... 


21. From the above we are of 
opinion that the Sessions Judge 
adopted a highly incorrect approach 
in trying a criminal case, 


22. While dealing with the evi- 
dence of Rahim Bux (PW 4) the 
Sessions Judge referred to the fact of 
his evidence being accepted in an- 
other case under Section 308, I. P.C. 
against- accused Ram Lakhan Singh 
and he took note that.Ram Lakhan 
Singh was convicted in that case. 
From this he observed: 

“It means that the testimony of 
Rahim was believed. The defence 
has not shown that evidence of Ra- 
him was found false in that case, In 
case-Rahim gave correct evidence in 
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the case of Mohan then in my opin- 
ion he can also be believed in the 
present case because he is a natural 
witness of the occurrence”, | 

This is again a wrong approach. 


23. Although the judgment of the 
Sessions Judge is otherwise an ex- 
haustive judgment it cannot be said 
from the instances which we have 
set out above that his appreciation is 
free from legal infirmitv of some 
kind of prejudice against the accused 
who are described as “law. breakers”. 


In our system of law an accused 
starts with a presumption of jin- 
nocence. His bad character is not 


relevant unless he gives evidence of 
good character in which case by re- 
buttal, evidence of bad character may 
be adduced (Section 54 of the “Evi- 
dence Act). j 


24. With regard to accused Rame- 
shwar Singh the Sessions Judge ob- 
served that “the presence of Rame- 
shawar Singh was quite necessary 
with the assailants because he knew 
very well the circuitous route of go- 
ing inside the house of the victims.” 
This is again a very faulty apprecia- 
tion of the case against accused 
Rameshwar Singh who is 65 years 
old and who need not himself have 
taken the trouble of accompanying 
the assailants when his younger bro- 
thers were there. . 


25. The High Court also did not 
closely examine the case which con- 
tains several extraordinary features 
and above infirmities in the judgment 
of the trial Court. To say the least, 
that the accused were none but 
known persons of the neighbourhood 
highly inimically disposed towards 
the deceased and the crime was com- 
mitted when the whole village was 
awake, should call for an onerous 
test regarding credibility. In dispos- 
ing of the argument on the score of 
improbability the High Court observ- 
ed as follows:— 

“There can be more than one rea- 
son for the. appellants themselves 
having gone to commit the offences 
charged against them. It is quite like- 
ly that the unknown persons picked 
up by the appellants were not pre- 
‘pared to go for the perpetration of 
the crime unless the appellants also 
accompanied them, It is also likely 
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that the appellants were swayed by 
the feelings of old time chivalry and 
wanted not only their adversaries to 
be killed but also wanted to demon- 


_ Strate to them that they met their 


doom for having the audacity to in- 
cur their displeasure”. 

Dealing with the arguments regard- 
ing absence of independent evidence 
the High Court observed: 


“In , the particular circumstances of 
this case, therefore, the mere fact 
that no independent person has come 
forward to support the prosecution 
version of the occurrence can be no 
ground for discarding the evidence 
of the witnesses already examined, 
particularly that of -Ram Naresh 
Singh. Smt. Rajwati and Ram Kumari 


P. Ws”, . 
. With regard to the evidence of Ram 


Kishun (PW 5) who had not even 
been examined by the investigating 
officer. both courts relied on his evi- 
dence and the High Court observed 
that “the evidence of Ram Kishun 
can also therefore be pressed inte 
use in order to lend assurance to the 
evidence of the other witnesses’’, The 
above observation of the High Court 
would go to show that it was trying 
to look for further assurance from 
some independent source to corrobo- 
rate the testimony of the eye-witnes- 
ses who are all inimically disposed 
towards the accused, We also do not 
find in either of the judgments any 
reference to the prosecution not exa- 
mining all the eye-witnesses mention- 
ed in the F.I R. an 

26. Thus when we find that the 
appreciation of the evidence against 
the accused is replete with infirmi- 
ties pointed out above affecting the 
very quality of appreciation, this 
Court will have to undertake for it- 
self. in the- interest of justice, a 
thorough examination of the evidence 
and the entire circumstances to 
satisfy itself about the guilt of the 
accused who have been awarded the 
extreme penalty under the law. That 
ordinarily this Court does not reap- 
preciate the evidence in an appeal 
by special leave under Article 136 of 
the Constitution will not stand in 
the way of.our going into the whole 
matter once again in such an unusual 
ease, This Court will not deny pro- 
tection under Article 136 of the Con- 
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stitution when there is a pervading 
sense of judicial unsafety in relying 
‘upon the evidence for the purpose of 
‘conviction. 

27. The Sessions Judge 
accepted the prosecution 
“the assailants had come to destroy 
the entire family” and that “in the 
present case the main intention of the 
known assailants was to murder Shiv 
Bahadur Singh and other members of 
his family.” It is difficult to appre- 
ciate how this alone can be the ob- 
ject when we find that Udairaj 
Singh and Ram Naresh Singh who 
were all along shouting from the roof 
and were focussing a torch upon the 


wronely 
case that 


intruders, who even fired towards 
them, were spared. If the Sessions 
Judge is right about the object of 


the attack. it will only be consistent 
with the absence of Udairaj Singh 
and Ram Naresh Singh in which casé 
the evidence of Ram Naresh Singh 
wil] be open to grave suspicion, Even 


Udairaj Singh has not been examin- . 


ed by the prosecution as a witness 
although the Sessions Judge has re- 
ferred in his judgement “that Udairaj 
Singh told them (people who gather- 
ed) that Rameshwar Singh and others 
had killed his father and son......... a, 
In the absence of Udairaj Singh this 
statement is of course inadmissible, 
but this is pointed out only‘to show 
that the culprits named. at that 
stage, were “Rameshwar Singh and 
others” and not all the accused and 
that withholding of his evidence was 
deliberate. If the killing of the per- 
sons’ is the main intention, it is dif- 
ficult to appreciate why it was neces- 
sary for the accused Shitla Baksh 
Singh and another unknown person 
to have caught Ram Jas Singh while 
he was running away and brought 
him back to the courtyard for the 
purpose of firing at him in order to 
kill him. He could have been killed 
while he was running away, The 
reason why the witnesses have stated 
that Ram Jas Singh was brought to 
the courtyard was perhaps to en- 
able Ram Naresh Singh and others 
to see the killing, The courts have 
not taken note of this at all. 


28. The most unusual feature in 
the case is that in spite of the fact 
that people from the neighbourhood 
gathered at the gate of the house 
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and were said to be watching when 
the dacoity was being committed in- 
side and nine persons from among 
them were named as witnesses in the 
F.I.R. only Rahim Bux (PW 4) who 
was admittedly inimical towards the 
accused was examined to implicate 
the accused. 

29. Another unusual . feature is 
that Ram Naresh Singh, who went to 
the police station about half an hour 
after commission of the dacoity leav- 
ing three dead bodies, in the house 
would have himself the equanimity 
and patience to detail an essay of 
information at the pclice’station It 
would have been more natural for 
him just to tell the police that mur- 
ders and dacoity were committed by 
the persons whom he could name 
and the names of the witnesses who 
could recognise the dacoits, It is also 
surprising that he could give a long 
list of articles with weight and va- 
tue when lodging the first informa- 
tion report. The constable who wrote 
the first information report contain- 
ing five pages appended a note at the 
foot of the F.I. R. certifying that 
‘the statement of the complainant 
has been. taken down in the check 
report word for word”, Even in this 
unusually long first information re- 
port accused Rameshwar Singh was 
not ascribed any part although dur- 
ing evidence it was stated that he 
was the first to have “challenged” 
and threatened the inmates after 
which other accused opened fire. 
There is also no mention in this long 
report about Ram Kumari having 
received any injury. One should 
have thought it rather unusual for 
the police to delay for a long time 
in the Thana after they have been 
informed of such a dastardly crime 
committed twelve miles away and 


‘not immediately to go to the plate 


of occurrence and take immediate 
steps for apprehending ‘the nearby 
culprits. The police could have spar- 
ed the trouble of cataloguing in the 
F.I. R. the instances of enmity and 
description of the pending court 
eases while it might have been 
enough to mention that the family of 
Shiv Bahadur Singh had enmity with 
the accused persons. 


30. It is because of these unusual 
features that the defence strongly sug- 
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gested that there was some manipu- 
lation in lodging the first information 
report in this case and that there- 
fore mention of the names of the ac- 
cused therein should not be treated 
with the same importance as is done 
in normal cases. 


31. This is not a case in which a 
dacoity was committed at dead of 
night when inmates were asleep and 
they could recognise the dacoits 
while committing the daccity and 
there was no other independent per- 
sons nearby who could have 
[seen them. There being admittedly 
jenmity between the accused and the 
deceased's family it was the bounden 
duty of the prosecution to examine 
the neighbouring witnesses who were 
there and named in the first infor- 
mation report to corroborate the testi- 
mony of the inmates That out of 
the neighbouring witnesses named in 
the first infermation report olv Ra- 
him Bux (PW 4) who was inimically 
disposed towards the accused was 
selected throws a great deal of doubt 
in the prosecution case against the 


accused, It is not enough in this 
ease that the inmates were natural 
witnesses. as the courts emphasised, 


and that they could correctly des- 
cribe what had taken place inside 
the house. The real question is 
whether the accused have taken part 
in the crime and their implication in 
the case is free from reasonable sus- 
picion. 


32, Our attention is drawn by Mr. 
` Uniyal to an application by the Pub- 
lic Prosecutor filed before the court 
that the statements of the other: wit- 
nesses were not necessary, There is 
nothing to show that they were either 
unwilling to depose in favour of the 
prosecution or were won over by the 
accused. When the witnesses named 
in the first information report were 
not considered necessary by the Pub- 
lic Prosecutor. it is curious to find 
that Ram Kishun who was not exa- 
mined by the police nor was_ he cit- 
ed in the chargesheet was found 
mecessary and was examined as PW 
5. According to the evidence the two 
servants of Udairaj Singh, namely. 
Pancham and Ghurai, were at the 
gate when the robbers entered the 


house and they went to the village. 
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returned 
Even then 


to call people. They also 
later with the people 
these two witnesses were not exa- 
mined as witnesses. As already 
pointed out even Udairaj Singh who 
flashed his torch and must have 
seen the intruders was withheld, It 
is rather intriguing that Rahim Bux 
(PW 4) stated in his evidence that 
“Udairaj told us that Rameshwar and 
others had fired at his father and 
son”. This is repeated by Ram Kishun 
(PW 5) when he stated “Udairaj 
Singh told us that Rameshwar Singh 
and others had entered his house”. 
One is left to guess whether it is be- 
cause of this reason that Udairaj 
Singh has not been examined as a 
witness and the statements attributed 


to him have also become inadmissible 


in evidence, It is clear that the pro- 
secution does not require that part 
of the evidence and left it to be 
finallv inadmissible. There is no rea- 
son why Udairaj Singh would not 
have been able to name all the ac- 
cused persons to PWs. 4 and 5. His 
non-examination is suspect, 


33. Again if the object of the ac- 
cused was to murder and wipe out 
the entire family. as has been found, 
by the Sessions Judge, there is no 
reason why in spite of their noticing 
Udairaj Singh and Ram Naresh Singh 
on the roof they would have left 
them without a scratch in spite of 
the fact that Ram Naresh Singh stat- 
ed that the accused had fired to- 
wards them. 


34, Some importance is given by 
the prosecution to the evidence that 
the accused tried to search for the 
youngest boy in the family. namely, 
Ram Kumar Singh (5), who was 
sleeping in the courtyard. This fact 
is even mentioned in the first infor- 
mation report We are. however. un- 
able to give any unusual importance 
to this which may as well perhaps 
be a clever verisimilitude. 


35. When the police found. that 
along with four unknown persons 
certain enemies of the deceased were 
named as culprits it was their duty 
to keep that fact in mind while in- 
vestigating into the crime. On the 
other hand we find that there was no 
investigation worth the name in this 
ease even though the Superintendent 
of Police arrived at the place of oc- 
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currence the following morning. Even 
a police constable from Rae Bareil- 
ly, the District Headquarters, arrived 
at the place of occurrence at 6.00 
A.M., about two hours after the ar- 
rival of the Jagatpur police. It is not 
known how and what information 
was received at Rae Bareilly Kotwali. 
Tt is, however, admitted that Sub- 
Inspectors from Rae Bareilly also 
came with the S. P. at 800 A.M, 
the following morning to the place 
of occurrence, Rae Bareilly is about 
ten miles from the village whereas 
Jagatpur is twelve miles, It is equal- 
ly intriguing that in such a case the 
police submitted the chargesheet on 
May 11, 1972, after about three 
weeks of the occurrence. The police, 
therefore, did not at all consider. it 
necessary to investigate the case 
carefully to rule out the possibility 
of the enemies of the deceased be- 
ing implicated due only to grave sus- 
picion, It is indeed surprising that 
the police officer did not think it his 
duty to immediately arrest the ac- 
cused living next door if he had no 
doubt about their complicity disclos- 
ed in the first ` information report. 
The Police Officer (PW 7) stated in 
his evidence that he had asked one 
of the Sub-Inspectors to arrest the 
accused but did not tell if that offi- 
cer tried to find them out in their 
house, Even that officer has not 
been examined as a witness in this case, 
This is an unusual and unnatural at- 
titude on the part of the police of- 
ficer in such a serious case if the 
names of the accused immediately 
available had been truly disclosed. 
Again, when the police officer was 
asked as to how the police from Rae 
Bareilly came there he was unable 
to give any reason and stated that 
he could not say “how the informa- 
tion in respect of this occurrence had 
reached the kotwali”. We should 
have expected the police officer at 
least to have asked the Sub-Inspec- 
tors of Kotwali as to how they came 
to know of the occurrence in which 
case there would have been the pos- 
sibility of some information at Rae 
Bareilly which might even be earlier 
than the actual first information re- 
port received at the Jagatpur Police 
Station, This fact also reduces the 
weight that may be attached te the 


_gured during the investigation 
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first ‘information report. in this case 


at Jagatpur. 


36. After all this discussion when 
we come to the judgment of the High 
Court we find that it was of the 
opinion that “the evidence of Ram 
Kishun can also therefore be pressed 


‘into use in order to lend assurance 


to the evidence of the other witnes- 
ses”, 


37. It is true that no enmity or, 
grudge is suggested against this wit- 
ness, but we find that this witness 
was not even examined by the po- 
lice nor was he cited in the charge- 
sheet. In a grave charge like the pre- 
sent, it wiil not be proper to place! 
reliance on a witness who never fi- 
and 
was not named in the chargesheet. 
The accused who are entitled to know 
his earlier version to the police are; 
naturally deprived of an opportunity’ 
of effective cross-examination andi 
it will be difficult to give any cre-' 
dence to a statement which was given 
for the first time in court after about 
a year of the occurrence, We cannot, 
therefore, agree that the High Court 
was right in accepting the evidence 
of this witness as lending assurance 
to the testimony of other witnesses 
on the basis of which alone perhaps 
the High Court felt unsafe to cən- 
vict the accused. 


38. After having examined the en- 
tire evidence and circumstances in a 
case of this description, we are un- 
able to affirm the conviction on the 
oral testimony of the aforesaid five 
witnesses and to hold that the pro- 
secution has established the charges 
against the accused beyond reason- 
able doubt, We, therefore, give the 
four accused the benefit of reasonable 
doubt and acquit them of all the 
charges. The judgment and order 
of the High Court sentencing the ac- 
cused to death and other sentences 
are set aside and the accused shall be 
released from detention forthwith. 


39. We may observe that this is a 
case where the police cannot con- 
scientiously rest on their oars after 
submitting a hasty charge~sheet leav- 
ing for good the track of the real 
offenders of the crime. This is equal- 
ly the problem for the general po- 
lice administration throughout the 
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country to which we directed atten- 
tion in a recent judgment in Dagdu 
v. State of Maharashtra Cr. As. Nos. 
437, 438 & 441 of 1976, D/- 19-4-1977: 
(reported in AIR 1977 SC 1579), 


Appeal allowed. 
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Vaddeboyina Tulasamma and 
ethers, Appellants v. Vaddeboyina 
Sesha Reddi (dead) by L. Rs.. Res- 


pondents. 


Civil Appeal No. 1360 of 1968, D/- 
47-3-1977. 


Hindu Succession Act (1956), Sec- 
tion 14 (1), (2) — Applicability — 
Hindu female acquiring property 


ander compromise in lieu of satisfac- 
tion of her right of maintenance — 
Compromise prescribing limited in- 
terest — Still sub-section (1) applies 
and not sub-section (2). AIR 1967 Mad 
429, ILR (1967) 1 Mad 68, AIR 1972 
Mad 279, (1968) ILR 47 Pat 1118, TLR 
(1968) Andh Pra 621, AIR 1975 AH 
151, AIR 1959 J & K 92 (FB), 
AIR i970 Ori 131 and AIR 1976 
SC 2198, Overruled; AIR 1969 Andh 
Pra 300, Reversed, 


Sub-section (1) of Section 14 jis 
large in its amplitude and covers 
every kind of acquisition of property 
bv a female Hindu including acquisi- 
tion in lieu of maintenance and 
where such property was possessed 
bv her et the date of commencement 
of the Act or was ‘subsequently ac- 
quired and possessed, she would be- 
come the full owner of the property. 
Sub-section (2) is more in the nature 
of a proviso or exception to sub-sec- 
tion (1). It excepts certain kinds of 
acquisition of property by a Hindu 
female from the operation of sub- 
section (1) and being in the nature of 
an exception to a provision which is 
calculated ‘to achieve a social pur- 
pose by bringing about change in the 
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social and economic position of wo- 
man in Hindu society, it must be 
construed strictly so as to impinge as 
little as possible on the broad sweep 
of the ameliorative provision con- 
tained in sub-section (1). It cannot 
be interpreted in a manner which 
would rob sub-section (1) of its ef- 
ficney and deprive a Hindu female 
of the protection sought to be given 
to her by sub-section (1). 


Sub-section (2) must, therefore, be 
read in the context of sub-section (1) 
slo as to leave as large a scope for 
Operation as possible to sub-section 
(1) and so read, it must be confined ` 
to cases where property is acquired 
by a female Hindu for the first time 
as a grant without. any pre-existing 
right, under a gift, will, instrument, 
decree, order or award, the terms of 
which prescribe a restricted estate 
in the property. Where, however, 
property is acquired by a Hindu fe- 
male at a partition or in lieu of 
right of maintenance, it is in virtue 
of a pre-existing right and such an 
acquisition would not be within the 
scope and ambit of sub-section (2), 
even if the instrument, decree, order 
or award allotting the property pre- 
scribes a restricted estate in the pro- 
perty. . (Paras 3, 4) 

The appellant claimed maintenance 
out of the joint family properties in 
the hands of the respondent who was 
her deceased husband’s brother, The 
claim was decreed in favour of the 
appellant and in execution of the de- 
cree for maintenance, a compromise 
was arrived at between the parties 
allotting the properties in question 
to the appellant for her maintenance 
and giving her limited interest in 
such properties. 

Held that since in the present case 
the properties in question were ac- 
quired by the appellant under the 
compromise in lieu of satisfaction of 
her right of maintenance, it was sub- 
section (1) and not sub-section (2) of 
Section 14 which would be applicable 
and hence the appellant must be 
deemed to have become full owner 
of the properties notwithstanding that 
the compromise prescribed a limited 
interest for her in the properties, AIR 
1967 Mad 429, ILR (1967) 1 Mad 68, 
ATR 1972 Mad 279, (1968) ILR 47 
Pat 1118, ILR (1968) Andh Pra 621, 
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AIR 1975 All 151, AIR 1959 J & K 
92 (FB), AIR 1970 Orissa 131 and 
AIR 1976 SC 2198, Overruled; AIR 
1969 Andh Pra 300, Reversed; AIR 
1972 Bom 16, Approved. (Para 8) 
Cases Referred: Chronological Paras 


AIR 1976 SC 2198: (1976) 1 SCC a 
AIR 1975 All 151 7, 60, 67 
AIR .1974 Pat 87 46 
AIR 1972 Bom 16 7, 42, 43, 47, 67 
AIR 1972 Mad 279 7, 42, 52, 58, 67 
AIR 1972 Mys 286 7, 47, 67 


(1971) 1 Mad LJ 439 52 
AIR 1974 SC 1963: (1970) 2 SCR 95 
4, 5, 35, 37, 40, 68 

AIR 1970 Ker 284: ILR (1970) 2 Ker 
45 7, 51 
AIR 1970 Orissa 131 55, 67 
AIR 1970 Pat 348 7, 46, 61, 67 
AIR 1969 SC 1118: (1969) 3 ot. ies 
(1969) C. A. No. 609 of 1965, D/- 21-1- 
1969 (SC) 5, 6, 36 
AIR 1968 SC 365: (1968) 1 SCR gi 


ILR (1968) Andh Pra 621 “7, 57 
(1968) 2 Andh WR 455 = 85 
(1968) ILR 47 Pat 1118 7, 56, 61 
AIR 1967 SC. 1786: (1967) 3 SCR 454 

3. 32 
AIR 1967 Mad 429:1LR (1968).1 Mad 


567 7, 42 46, 55, es 67 
TLR (1967) 1 Mad 68 42 
AIR 1966 SC 1879: (1966) 2 SCR $26 

31 
AIR 1966 Ker 66 T, 50 
AIR 1965 Andh Pra 66 7, 45, 57, 67 
AIR 1964 Mad 387 5 
AIR 1964 Punj 114 7, 48, 67 
AIR 1962 SC 1493:1962 Supp (3) 
SCR 418. 3, 30, 35 


AIR 1962 Cal 438 7, 49, 67 

AIR 1959 SC 577: 1959 Supp (1) SCR 
968 

AIR 1959 J. & K, 92 (FB) 62, 67 

AIR 1947 PC 8:73 Ind App 208 21 

AIR 1947 Mad 38:(1946) 2 Mad LJ 
143 24 

AIR 1944 Mad 401: TLR (1945) 
61 

AIR 1936 PC 20:63 Ind App 33 21 


Mad 
.25 


(1910) 11 Cal LJ 580 22 
(1904) ILR 27 Mad 45 25 
(1894) ILR 18 Bom 679 6, 21 
(1894) ILR 18 Bom 452 26 
(1889) ILR 16 Cal 758 (PC) 23 
(1880) ILR 5 Bom 99 21 
(1878) 6 Ind App 114: ILR 3 Bom 

415 (PC) al 


V. Tulasamma v. V. Sesha Reddi 


(Prs. 1-2] S.C. 1945 

(1877) TLR 2 Bom 494 21 
(1872) 8 Beng LR 225 21 
(1868) 9 Suth WR 61 21 
Mr. T. S. Krishnamurthi Tyer, Sr. 
Adv., (M/s. R. K. Pillai and R, Vasu- 


dev Pillai, 
pellants; 
chari, 


Advs. with him), for Ap- 
Mr. T. V. S, Narasimha- 
Adv., for Respondents, 


Judgments of the Court were de- 
livered by 


BHAGWATI, J. (for himself and on 
behalf of A. C. Gupta J.):— We have 
had the advantage of ‘reading the 
judgment prepared by our learned 
brother S. Murtaza Fazal Ali and we 
agree with the conclusion reached by 
him in that judgment but we would 
prefer to give our own reasons. The 
facts giving rise to the appeal are 


. set out clearly and succinctly in the 


judgment of our learned brother and 


we do not think it necessary to re- 
iterate them. 
2. The short question that `- arises 


for determination in this appeal is as 
to whether it is sub-section (1) or 
sub-section (2) of Section 14 of the 
Hindu Succession Act, 1956 that ap- 
plies where property is given to a 
Hindu female in lieu of maintenance 
under an instrument which in so 
many terms restricts the nature of the 
interest given to her in the property. 
If sub-section (1) applies, then the 
limitations on the nature of her in- 
terest are wiped out and she becomes 
the full owner of the property, while 
on the other hand, if sub-section (2) 
governs such a case, her limited in- 
terest in the property is not en- 
larged and she continues to have the 
restricted estate prescribed by the in- 
strument. The question is of some 
complexity and it has evoked wide 
diversity of judicial opinion not only 
amongst the different High Courts 
but also within some of the High 
Courts themselves, It is indeed un- 
fortunate that though it became evi- 
dent as far back as 1967 that sub- 
sections (1) and (2) of Section 14 
were presenting serious difficulties of 
construction in cases where property 
was received by a Hindu female in 
lieu of maintenance and the instru- 
ment granting such property prescrib- 
ed a restricted estate for her in the 
property and divergence of judicial 
opinion was creating a situation which 
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might well be described as chaotic, 
robbing the law of that modicum of 
certainty which it must always pos- 
sess in order to guide the affairs of 
men, the legislature, for all these years 
did not care to step in to remove 
the constructional dilemma facing 
the courts and adopted an attitude of 
indifference and inaction, untroubled 
and unmoved by the large number 
of cases on this point encumbering 
the files of different courts in the 
country, when by the simple expedi- 
ent of an amendment, it could have 
silenced judicial conflict and put an 
end to needless litigation. This is a 
classic instance of a statutory pro- 
vision which, by reason of its inapt 
draftsmanship, has created endless 
confusion for litigants and proved a 
paradise for lawyers. It 
forcibly the need of an authority or 
body to be set up by the Govern- 
ment or the Legislature which would 
constantly keep in touch with the ad- 
judicatory authorities in the country 
as also with the legal profession and 
immediately respond by making re- 
commendations for suitable amend- 
ments whenever it is found that a 
particular statutory provision is, by 
reason of inapt language or unhappy 
draftsmanship, creating difficulty of 
construction or is otherwise inade- 
quate or defective or is not well con- 
ceived and is consequently counter- 
prodictive of the result it was in- 
tended to achieve. If there is a 
close inter-action between the adiu- 
dicatory wing of the State and a dy- 
namic and ever-alert authority or 
body which responds swiftly’to the 
drawbacks and deficiencies in the 
law in action, much of the time and 
money, which is at present expended 
in fruitless litigation, would be sav- 
ed and law would achieve a certain 
amount of clarity, certainty and sim- 
plicity which alone can make it easi- 
ly intelligible to the people. 


3. Since the determination of the 
question in the appeal turns on the 
true interpretation to be placed on 
sub-section (2) read in the context of 
sub-section (1) of Section 14 of the 
Hindu Succession Act, 1956, it would 
be convenient at this stage to set out 
both the sub-sections of that section 
which read as follows: 


v. V. Sesha Reddi 


illustrates . 
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“14 (1) Any property possessed by 
a female Hindu, whether acquired be- 
fore or after the commencement of 
this Act, shall be held by her as full 
owner thereof and not as a limited 
Owner. 


Explanation.— In this sub-section, 
“property” includes both movable 
and immovable property acquired 
by a female Hindu by inherit- 
ance or devise, or at a parti- 
tion. or in lieu of maintenance or 
arrears of maintenance, or by vift 
from any person, whether a relative 
or not, before, at or after her mar- 
riage, or by her own skill or exer- 
tion, or by purchase or by prescrip- 
tion, or in any other manner what- 
soever, and also any. such property 
held by her as stridhana immediate- 
x before the commencement of this 

ct. 

(2) Nothing contained in sub-section 
(1) shall apply to any property ac- 
quired by way of gift or under a 
will or any other instrument or 
under a decree or order of a civil 
court or under an award where the 
terms of the gift, will or other ins- 
trument or the decree, order or award 
prescribe a restricted estate in such 
property.” 

Prior to the enactment of Section 14, 
the Hindu law, as it was then in 
operation, restricted the nature of 
the interest of a Hindu female in 
property acquired by her and even 
as regards the nature of this res- 
tricted interest, there was great di- 
versity of doctrine on the subject. 
The Legislature, by enacting sub- 
section (1) of Section 14, intended. as 
pointed by this Court in S. S. Munna 
Lal v. S, S. Rajkumar, 1962 Supp (3) 
SCR 418:(AIR 1962 SC 1493) “to 
convert the interest which a Hindu 
female has in property, however re- 
stricted the nature of that interest 
under the Sastric Hindu law may be, 
into absolute estate’, This Court 
pointed out that the Hindu Succession 
Act, 1956 “is a codifying enactment, 
and has made far-reaching changes 
in the structure of the Hindu law of 
inheritance, and succession. The Act 
confers upon Hindu females full rights 
of inheritance and sweeps away the 
traditional limitations on her powers 
of disposition which were regarded . 
under the Hindu law as inherent in 
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her estate”. Sub-section (1) of Sec- 
tion 14, is wide in its scope and am- 
bit and uses language of great am- 
plitude. It says that any property 
possessed by a female Hindu, whe- 
ther acquired before or after the 
commencement of the Act, shall be 


held by her as full owner thereof 
and not as a limited owner, The 
words “any property” are, even 
without any amplification, large 


enough to cover any and every kind 
of property, but in order to expand 
the reach and ambit of the section 
and make it all comprehensive, the 
Legislature has enacted an explana- 
tion which says that property would 
include “both movable and immov~ 
able property acquired by a female 
Hindu by inheritance or devise, or 
at a partition, or in lieu of mainten- 
ance or arrears of maintenance, or 
by gift from any person, whether a 
relative or not, before, at or after 
her marriage, or by her own skill or 
exertion, or by purchase or by pre- 
scription. or in any other manner 
whatsoever, and also any such pro- 
perty held by her as stridhana im- 
mediately before the commencement” 
of the Act, Whatever be the kind of 
property, movable or immovable. and 
whichever be the mode of acquisi- 
tion. it would be covered by sub-sec- 
tion (1) of S. 14, the object of the 


Legislature being to wipe out the 
disabilities from which a Hindu fe- 
male suffered in regard to owner- 


ship of property under the old Sas- 
tric law, to abridge the stringent pro- 
visions against proprietary rights 
which were often regarded as evi- 
dence of her perpetual tutelage and 
to recognize her status as an inde- 
pendent and absolute owner of pro- 
perty. This Court has also in a se- 
ries of decisions given a most ex- 
pansive interpretation to the lan- 
guage of sub-s. (1) of S. 14 witha view 
to advancing the social purpose, of 
the legislation and as part of that 
process. construed the words ‘pos- 
sessed of’ also in a broad sense and 
in their. widest connotation. It was 
pointed out by this Court in Gumala- 
pura Taggina Matada Kotturuswami 
v. Setra Veeravva, 1959 Supp (1) 
SCR 968:(AIR 1959 SC 577) that 
the words ‘possessed of mean “the 


state of owning or having in one’s 
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hand or power”. It need not be ac- 
tual or physical possession or per- 
sonal occupation of the property by 
the Hindu female, but may be pos- 
session in law. It may be actual or 
constructive or in any form recognis- 
ed by law. Elaborating the concept, 
this Court pointed out in Mangal 
Singh v., Rattno, AIR 1967 SC 1786 
that the section covers all cases of 
property owned by a female Hindu 
although she may not be in actual, 
physical or constructive possession of 
the property, provided of course, 
that she has not parted with her 
rights and is capable of obtaining 


possession of the property. It will, 
therefore, be seen that sub-sec. (1) 
of Section 14 is large in its ampli- 


tude and covers every kind of acqui- 
sition of property by a female Hindu 
including acquisition in lieu of main- 
tenance and where such property 
was possessed by her at the date of 
commencement of the Act or was 
subsequently acquired and possess- 
ed. she would become the full owner 
of the property. 


4, Now, sub-section (2) of Sec, 14 
provides that nothing contained in 
sub-section (1) shall apply to any 
-property acquired by way of gift or 
under a will or any other instrument 
or under a decree or order of a civil 
court or under an award where the 
terms of the gift, will or other ins- 


trument or the decree, order or 
award prescribe a restricted estate 
in such property, This provision is 


more in the nature of a proviso or 
exception to sub-section (1) and it 
was regarded as such by this Court 
in Badri Pershad v, Smt. Kanso Devi, 
(1970) 2 SCR 95: (AIR 1970 SC 1963). 
It excepts certain kinds of acquisi- 
tion of property by a Hindu female 
from the operation of ‘sub-section (1) 
and being in the nature of an excep- 
tion to a provision which is calculat- 
ed to achieve a social purpose by 
bringing about change in the social 
and economic position of women in 
Hindu society, it must be construed 
strictly so as to impinge as little as 
possible on the broad sweep of the 
ameliorative provision contained in 
sub-section (1). It cannot be inter- 
preted in a manner which would rob 
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sub-section (1) of its efficacy and de- 
‘Prive a Hindu female of the protec- 
tion sought to be given to her by 
sub-section ` (1). The language of 
sub-section (2) is apparently wide to 
include acquisition of property by a 
Hindu female under an instrument 
or a decree or order or award where 


the instrument, decree, order or 
award prescribes a restricted estate 
for her in the property and this 


would apparently cover a case where 
property is given to a Hindu female 
at a partition or in lieu of mainten- 
ance and the instrument, decree, 
order or award giving such property 
prescribes limited interest for her in 
the property. But that would vir- 
tually emasculate sub-section (1), for 
in that event, a 
cases where property is given to a 
Hindu female at a partition or in 
lieu of maintenance under an instru- 
ment. order or award would be ex- 
cluded from the operation of the 
beneficent provision enacted in sub- 
section (1), since in most of such 
ceases. where property is allotted to 
the Hindu female prior to the enact- 
ment of the Act, there would be a 
provision, in consonance with the 
old Sastric law then prevailing, pre- 
scribing limited interest in the pro- 
perty and where property is given 
to the Hindu female subsequent to 
the enactment of the Act, it would be 
ithe easiest thing for the dominant 
male to provide that the Hindu female 
shall. have only a restricted interest 
in the property and thus make a 
mockery of sub-section (1), The Ex- 
planation to sub-section (1) which in- 
cludes within the scope of that sub- 
section property acquired by a female 
Hindu at a partition or in lieu of 
maintenance would also be rendered 
meaningless, because there would 
hardly be a few cases where the in- 
strument, decree, order or award giv- 
ing property to a Hindu female ata 
partition or in lieu of maintenance 
would not contain a provision pre- 
scribing restricted estate in the pro- 
perty, The social purpose of the law 
would be frustrated and the refor- 
mist zeal underlying the statutory 
¡provision would be chilled, That sure- 
ly could never have been the inten- 
‘tion of the Legislature in enacting 


sub-section (2), It is an elementary 
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rule of construction that no provision 
of a statute should be construed in 
isolation but it should be construed 
with reference to the context and 
in the light of other provisions of the 


statute so as, as far as possible, to 
make a consistent enactment of the 
whole statute. Sub-section (2) must, 
therefore, be read in the context of 


sub-section (1) so as to leave as large| - 


a scope for operation as possible to 
sub-section (1) and so read, it must 
be confined to cases where property 
is acquired by a female’ Hindu for 
the first time as a grant without 
any pre-existing right, under a gift, 
will, instrument, decree. order or 
award, the terms of which prescribe 
a restricted estate in the property. 
This constructional approach finds 
support in the decision in Badri 
Prasad’s case (supra) where this 
Court observed that sub-section (2) 
“ean come into operation only if ac- 
quisition in any of the methods en- 


acted therein is made for the first 
time without there being any pre- 
existing right in the female Hindu 


who is in possession of the property”. 
It may also be noted that when the 
Hindu Succession Bill 1954, which 
ultimately culminated into the Act, 
was referred to a Joint Committee of 
the Rajya Sabha, Cl. 18 (2) of the 


Draft Bill, corresponding to the pre-- 
sent sub-section (2) of Section 14, re- ` 


ferred only to acquisition of property 
by a Hindu female under gift or will 
and it was subsequently that the 
other modes of acquisition were. add- 
ed so as to include acquisition of pro- 
perty under an instrument, decree, 
order or award. This circumstance 
would also seem to indicate that the 
legislative intendment was that -sub- 
section (2) should be applicable only 
to cases where acquisition of property 
is made by a Hindu female for 
first time without any pre-existing 
right — a kind of acquisition akin to 
one under gift or will. Where, how- 
ever, property is.acquired by a Hindu 
female at a partition or in lieu of 
right of maintenance, it is in vir- 
tue of a pre-existing right and such 
an acquisition would not be within 
the scope and ambit of sub-section 
(2), even if the instrument, decree, 
order or award allotting the property 
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prescribes a restricted estate in- the 
property. 


5. This line of approach in the 
construction of sub-section (2) of Sec- 
tion 14 is amply borne out by the 
trend of judicial decisions in this 
Court: We may in this connection 
refer to the decision in Badri Par- 
sad’s case (AIR 1970 SC 1963) (supra). 
The facts in that case were that one 
Gajju Mal owning self-acquired pro- 


perties died in 1947 leaving five sons’ 


and a widow. On August 5, 1950, one 
Tulsi Ram Seth was appointed by the 
parties as an arbitrator for resolving 
certain difference which had arisen 
relating to partition of the proper- 
ties left by Gajju Mal. The arbitra- 
tor made his award on October 31, 
1950 and under Clause 6 of the 
award, the widow was awarded cer- 
tain properties and it was expressly 
stated in the award that she would 
have a widow’s estate in the pro- 
. perties awarded to her. While the 
widow was in possession of the pro- 
perties, the Act came into force and 
the question arose whether on the 
coming into force of the Act, she be- 
came full owner of the properties 
under sub-section (1) or her estate 
in the properties remained a . res- 
tricted one under sub-section (2) of 
Section 14. This Court held that 
although the award gave a res- 
tricted estate to the widow jin the 
properties allotted to her, it was sub- 


section (1) which applied and not 


sub-section (2), because inter alia the 
properties given to her under the 
award were on the basis of a pre- 
existing right which she had as an 
heir of her husband under the Hindu 
Women’s Rights to Property Act, 1937 
and not as a new grant made for the 
first time. So also in Nirmal Chand 
v. Vidya Wanti (dead) by her legal 
representatives, C. A. No, 609 of 
1965, D/- 21-1-1969 (SC) there was a 
regular partition deed made on 
December 3, 1945 between Amin 
Chand, a coparcener and Subhrai 
Bai, the widow of a deceased copar- 
cener, under which a certain property 
was allotted to Subhrai Bai and- ‘it 
was specifically provided in the par- 
tition deed that Subhrai Bai would 
be entitled only to the user of the 
property and she would have no right 
te alienate it in any manner but 


‘then the’ suit properties 
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would only have a life interest. Subh- 
rai Bai died in 1957 subsequent to 
the coming into force of the Act 
after making a will bequeathing the 
property in favour of her daughter 
Vidyawati, The right of Subhrai Bai 
to bequeath the property by will was 
challenged on the ground that she 
had only a limited interest in the 
property and her case was covered 
by sub-section (2) and not  sub-sec- 
tion (1). This contention was nega- 
tived and it was held by this Court 
that though it was true that the in- 
strument of partition prescribed only 
a limited interest for Subhrai Bai in 
the property. that was in recognition 
of the legal position which then pre- 
vailed and hence it did not bring 
her case within the exception con- 
tained in sub-section (2) of Section 
14. This Court observed: 


“If Subhrai Bai was entitled te a 
share in her husband’s properties 
must be 
held to have been allotted to her in 
accordance with law. As the law 
then stood she had only a life inte- 
rest in the properties taken by her. 
Therefore the recital in the deed in 
question that she would have only a 
life interest in the properties allot- 
ted to her share is merely record- 
ing the true legal position, Hence it 
is not possible to conclude that the 
properties in question were given to 
her subject to the condition of her 
enjoying it for the lifetime, There- 
fore the trial Court as well as the 
first Appellate Court were right in 
holding that the facts of the case do 
not fall within S. 14 (2) of the Hindu 
Succession Act, 1956.” 


It will be seen from these observa- 
tions that even though the property 
was acquired by Subhrai Bai under 
the instrument of partition, which 
gave only a limited interest to her in 
the property this Court held that the 
ease fell within sub-section (1) and 
not sub-section (2), The reason obvi- 
ously was that the property was 
given to Subhrai Bai in virtue of a 
pre-existing right inhering in her 
and when the instrument of partition 
provided that she would only have a 
limited interest in the property, it 
merely provided for something which 
even otherwise would have been the 
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legal position under the law as it 
then stood. It is only when property 
is acquired by a Hindu female as a 
new grant for the first time and the 
instrument, decree, order or award 
giving the property prescribes the 
terms on which it is to be held by 
the Hindu female, namely, as a 
restricted owner, that sub-section (2) 
comes into play and excludes the 
applicability of sub-section (1). The 
object of sub-section (2), as pointed 
out by this Court in Badri Parsad’s 
ease (supra) while quoting with ap- 
proval the observations made by the 
Madras High Court in Rangaswami 
Naicker v, Chinnammal, AIR 1964 
Mad 387 is ‘only to remove the dis- 
ability of women imposed by law and 
not to interfere with contracts. grants 
or decrees etc. by virtue of which a 
women’s right was restricted” and, 
therefore. where property is acquir- 
ed by a Hindu female under the in- 
strument in virtue of a pre-existing 
right, such as a right to obtain pro- 
perty on partition or a right to 
maintenance and under the law as it 
stood prior to the enactment of: the 
Act, she would have no more than 
limited interest in the property, a 
provision in the instrument giving 
her limited interest in the property 
would be merely by way of record 
or recognition of the true legal 
position and the restriction on her 
interest being a “disability imposed 
by law” would be wiped out and her 
limited interest would be enlarged 
under sub-section (1). But where 
property is acquired by a Hindu fe- 
male under an instrument for the 
first time without any pre-existing 
right solely by virtue of the instru~ 
ment, she must hold it on the terms 
on which it is given to her and if 
what is given to her is a restricted 
estate, it would not be enlarged by 
reason of sub-section (2). The con- 
troversy before us, therefore, boils 
down to the narrow question whe- 
ther in the present case the proper- 
ties were acquired by the appellant 
under the compromise in virtue of a 
pre-existing right or they were ac- 
quired for the first time as a grant 
owing its origin to the compromise 
alone and to nothing else. 


6. Now, let us consider how the 
properties in question came to be ac- 
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quired by the appellant under the 
compromise. The appellant claimed 
maintenance out of the joint family 
properties in the hands of -the res- 
pondent who was her deceased hus- 
band’s brother. The claim was de- 
creed in favour of the appellant and 
in execution of the decree for ‘main- 
tenance, the compromise was arrived - 
at between the parties allotting the 
properties in question to the appel- 
lant for her maintenance and giving 
her limited interest in such proper- 


ties. Since the properties were al- 
lotted to the appellant in lieu of 
her claim for maintenance, it be- 


comes necessary to consider the na- 
ture of the right which a Hindu 
widow has to be maintained out of 
joint family estate. It is settled law 
that a widow is entitled to mainten- 
ance out of her deceased husband’s 
estate, irrespective whether that 
estate may be in the hands of his 
male issue or it may bein the hands 
of his coparceners, The joint family 
estate in which her deceased hus- 
band had a share is liable - for her 
maintenance and she has a right to 
be maintained out of the joint family 
properties and though, as pointed 
out by this Court in Rani Bai v. 
Yadunandan Ram, (1969) 3 SCR 789: 
(AIR 1969 SC 1118) her claim for 
maintenance is not a charge upon 
any joint family property until she 
has got her maintenance determined 
and made a specific charge either by 
agreement or a decree or order of a 
court, her right is “not liable to be 
defeated except by transfer to a 
bona fide purchaser for value with- 
out notice of her claim or even 
with notice of the claim unless the 
transfer was made with the intention 
of defeating her right.” The widow 
can for the purpose of her mainten- 
ance. follow the joint family pro- 
perty “into the hands of any one 
who takes it as a volunteer or with 


notice of her having set up a claim 
for maintenance”, The courts have 
even gone to the length of taking 


the view that where a widow is in 
possession of any specific property 
for the purpose of her maintenance, 
a purchaser buying with notice of 
her claim is not entitled to possession 
of that property without first secur- 
ing proper maintenance for her, Vide 
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Rachawa v. Shivayogapa, (1894) ILR 
18 Bom 679 cited with approval in 
Ranibai’s case (supra), It is, there- 
fore, clear that under the Sastric 
Hindu Law a widow has a right to 
be maintained out of joint family 
property and this right would ripen 
into a charge if the widow takes the 
necessary steps for having her main- 
tenance ascertained and specifically 
charged on the joint family property 
and even if no specific charge is 
created, this right would be enforce- 
able against joint family property in 
the hands of a volunteer or a pur- 
chaser taking it with notice of her 
claim. The right of the widow to be 
maintained is of course not a jus in 
rem since it does not give her any 
interest in the joint family property 
bui it is certainly jusadrem. ie, a 
right against the joint family pro- 
perty. Therefore, when specific pro- 
perty is allotted to the widow in lieu 
of her claim for maintenance, the al- 
lotment would be in satisfaction of 
her ius ad rem, namely, the right to 
be maintained out of the joint fami- 
ly property. It would not be a grant 
for the first time without any pre- 
existing right in the widow. The 
widow would be getting the property 
in virtue of her pre-existing risht, 
the instrument giving the property 
being merely a document  effectuat- 
ing such pre-existing right and not 
making a grant of the property to 
her for the first time without any 
antecedent right or title. There is 
also another consideration which is 
very relevant to this issue and it is 
that, even if the instrument were si- 
lent as to the nature of the interest 
given to the widow in the property 
and did not, in so many terms, pre- 
scribe that she would have a limit- 
ed interest, she would have no more 
than a limited interest in the pro- 
perty under the Hindu law as it 
stood prior to the enactment of the 
Act and hence a provision in the in- 
strument prescribing that she would 
have only a limited interest in the 
property. would be. to quote the 
words of this Court in Nirmal Chand’s 
case, C, A. No, 609 of 1965, D/- 21-1- 
1969 (SC) (supra) “merely recording the 
true legal position” and that would not 
attract the applicability of sub-s. (2) 
but would be governed by  sub-sec- 
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tion (1) of Section 14. The conclu- 
sion is, therefore, inescapable that 
where property is allotted to a wi- 
dow under an instrument, decree, 
order or award (which) prescribes a 
restricted estate for her in the pro- 
perty and sub-s, (2) of S. 14 would 
have no application in such a case. 


7. We find that there are several 
High Courts which have taken the 
same view which we are taking in 
the present case. We may mention 
only a few of those decisions, name- 
ly. B. B. Patil v. Gangabai, AIR 
1972 Bom 16: Sumeshwar Mishra v. 
Swami Nath Tiwari AIR 1970 Pat 
348: Gadam Reddayya v. Venkataraju 
AIR 1965 Andh Pra 66: Thatha 
Gurunadham v. Smt T, Navaneeth- 
amma, AIR 1967 Mad 429 H. Venka- 
fagouda v. Hanamangouda. AIR 1972 
Mys 286; Smt, Sharbati Devi v. Hira- 
lal. AIR 1964 Puni 114 Sasadhar 
Chandra Day v Smt. Tara Sundari 
Dasi, AIR 1962 Cal 438: Saraswathi 
Amma] v, Anantha Shenai. AIR 1966 
Ker 66° and Kunii Thommen v. 
Meenakshi. ILR (1970) 2 Ker 45: 
(AIR 1970 Ker 284) Tt is not neces- 
sary to refer to these decisions since 
we have ourselves discussed the 
question of constriction of sub-seec- 
tions (1) and (2) of Section 14 on 
principle and pointed out what in 
our view is the correct construction 
of these provisions. We may only 
mention that the judgment of Pale- 
kar. J.. as he then was. in B. B. Patil 
v. Gangabai (supra) is a well-reason- 
ed judgment and it has our full ap- 
proval. The contrarv view taken in 
Gurunadham v. Sundararajulu, ILR 
(1968) 1 Mad 567:(AIR 1967 Mad 
429): Santhanam v. Subramania. ILR 
(1967) 1 Mad 68: S. Kachapalaya 
Gurukkal v. V. Subramania Gurukkel. 
AJR 1972 Mad 279: Shiva Pnian Pai 
v. Jamuna Missir. (1968) ILR 47 Pat 
1118 Gopisetti Kondaiah v G. -> Sub- 
barayudu, ILR (1968) Andh Pra 621: 
Ram Jag’ Misir v. Director of Conso- 
lidation. U. P.. AIR 1975 All 151 and 
Aiab Singh v. Ram Singh. AIR 1959 
J & K 92 (FB) does not, in our opin- 
ion. represent the correct law on the 
subiect and these cases must be held 
to be wrongly decided, 


8. In the circumstances, we reach 
the conclusion that since in the pre- 
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sent case the properties in question 
were acquired by the appellant under 
the compromise in lieu or satisfac- 
tion of her right of maintenance. it 
is sub-section (1) and not 
tion (2) of Section 14 which would 
be applicable and hence the appel- 
lant must be deemed to have become 
full owner of the properties not- 
withstanding that the compromise 
prescribed a limited interest for her 
in the properties, We accordingly 
allow the appeal, set aside the judg- 
ment and decree of the High Court 
and restore that of the District 
Judge, Nellore. The result is that 
the suit will stand dismissed -but 
with no order as to costs. 


FAZAL ALI, J:— 9 This is a 
defendant’s appeal by special leave 
against the judgment of the High 
Court gf Andhra Pradesh dated 
‘November 22, 1967 and arises in the 
following circumstances. 


19. Venkatasubba Reddy, husband 
of appellant No. 1 Vaddeboyina Tula- 
samma —— hereinafter to be referred 
to as ‘Tulasamma’ — died in the 
year 1931 in a state of jointness with 
his step brother V. Sesha Reddy and 
left behind Tulasamma as his widow. 
' On October 11, 1944 the appellant 
‘Tulasamma filed a petition for main- 
tenance in forma pauperis against the 
respondent in the Court of the Dis- 
trict Munsif, Nellore. This applica- 
fion was set ex parte on January 
13. 1945 but subsequently the peti- 
tion was registered as a suit and an 
ex parte decree was passed against 
the respondent on June 29. 1946, On 
October 1, 1946 the respondent filed 
an interlocutory application for re- 
cording a compromise alleged to have 


been arrived at between the parties 
out of Court on April 9. 1945. The 
appellant Tulasamma opposed this 


application which was ultimately dis- 
missed on October 16, 1946. An ` ap- 
peal filed by the respondent to the 
District Judge, Nellore was also dis- 
missed. Thereafter Tulasamma put 
the decree in execution and at the 
execution stage the parties appear to 
have arrived at a settlement out of 


Court which.was certified by the 
Executing Court on July 30. 1949 
under O. XXI. Rule 2 of the Code 


of Civil Procedure. Under the com- 
promise the appellant | Tulasamma 


sub-sec- . 


quired an absolute 


was allotted the Schedule properties, 


but was to enjoy only-a limited in- 
terest therein with nò power: of: ali- 
enation at all. According to` the 
terms of the compromise the pro- 
perties were to revert to the plain- 
tiff after the death of Tulasamma. 
Subsequently Tulasamma_ continued 
to remain in possession of the proper- 
ties even after coming into force of 
the Hindu Succession Act. 1956 — 
hereinafter to be referred to as ‘the 
1956 Act’ or ‘the Act of 1956.” By 
two registered deeds dated April 12, 
1960 and May 25, 1961, 
lant leased out some of the proper- 
ties to defendants 2 & 3 by the first 
deed and sold some of the properties 
to defendant 4 by the second deed. 
The plaintiff/respondent 
on July 31. 1961 before the District 
Munsiff. Nellore for a declaration 
that the alienations made by the wi- 
dow Tulasamma were not binding on 
the plaintiff and could remain valid 
only till the lifetime of the widow. 
The basis of the action filed by the 
plaintiff was that as the appellant 
Tulasamma had got a restricted estate 
only under the terms of the com- 
promise her interest could not be en- 
larged into an absolute interest by 
the provisions of the 1956 Act in 
view of Section 14 (2) of the said 
Act. The suit was contested by the 
appellant Tulasamma who denied the 
allegations made in the plaint and 
averred that by virtue of the pro- 
visions of the 1956 Act she had be- 
come the full owner of the proper- 


ties with absolute right of alienation - 


no locus 
suit. The 


and the respondent had 
standi to file the present 


learned Munsiff decreed the suit of- 


the plaintiff holding that the appel- 
lant Tulasamma got merely a limiti 
ed interest in the properties which 
could be enjoyed during her life- 
time and that the alienations were 
not binding on the reversioner. 
Tulasamma then filed an appeal be- 
fore the District Judge. Nellore, who 


reversed the finding of the trial’ 
Court allowed the appeal and dis- 
missed the plaintiffs suit holding 


that the appellant Tulasamma had ac- 
interest in the 
properties by virtue of the provisions 
of the 1956 Act. The learned Judge 
further held that sub-section (2) of 


the. appel- . 


filed a suit 


ahr a o 
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Section 14 had no application to the 
present case, because the compromise 
was an instrument in recognition of 
a pre-existing right, The  plaintiff/ 
respondent went up in second appeal 
to the High Court against the judg- 
ment of the District Judge. The plea 
of the plaintiff/respondent appears 
to have found favour with the High 
Court which held that the case of 
the appellant was clearly covered by 
Section 14 (2) of the Hindu Succes- 
sion Act and as the compromise was 
an instrument as contemplated by 
S. 14 (2) of the 1956 Act, Tulasamma 
could not get an absolute interest 
under S, 14 (1) of the Act. The High 
Court further held that by virtue of 
the compromise the appellant Tulas- 
amma got title to the properties for 
the first time and it was not a ques- 
tion of recognising a pre-existing 
right which she had none in view of 
the fact that her husband had died 
even before the Hindu Women’s 
Right to Property Act, 1937. We 
might further add that the facts nar- 
rated above have not been disputed 
by counsel for the parties. 


11. The appeal has been argued 
only on the substantial questions of 
law which turn upon the interpreta- 
tion of sub-secs, (1) and (2) of Sec- 
tion 14 of the Hindu Succession Act, 
1956. It is common ground that in 
this case as also in the other con- 
nected appeals, the properties in suit 
were allotted under a compromise or 
an instrument in lieu of mainten- 
ance, It is also admitted that the 
appellant Tulasamma was in posses- 
sion of the properties at the time 
when the 1956 Act came into force. 
Finally it is also not disputed that 
the compromise did purport to con- 
fer only a limited interest on the 
widow restricting completely her 
power of alienation. We have now 


to apply the law on the facts men- 
tioned above. Similar points were 
involved in the other two appeals 


Nos, 135 of 1973 and 126 of 1972. We 
have heard all the three appeals to- 
gether and in all these appeals coun- 
sel for the parties have confined 
their arguments only to the ques- 
tions of law without disputing the 
findings of fact arrived at by the 
Courts below. f 
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12. Thus the two points that fall 
for determination in this appeal may 
be stated thus: 


(1) Whether the instrument of com- 
promise under which the properties 
were given to the appellant ` Tulas- 
amma before the 1956 Act in lieu of 
maintenance falls within S. 14 (1) or 
is covered by S, 14 (2) of the 1956 
Act; and 
(2) Whether a Hindu widow has a 
right to property in lieu of her main- 
tenance, and if such a right is con- 
ferred on her subsequently by way 
of maintenance it would amount to 
mere recognition of a pre-existing 
right or a conferment of a new title 
so as to fall squarely within Section 
14 (2) of the 1956 Act. 


13. There appears to be serious 
divergence of judicial opinion on the 
subject and the High Courts have 
taken contrary views on this point. 
Some High Courts, particularly, the 
Bombay, Punjab, Calcutta and Patna 
have veered round to the view that 
a right of maintenance claimed by a 
Hindu widow is a pre-existing right 
and any instrument or document or 
transaction by which the properties 
are allotted to the widow in lieu of 
her maintenance would only be in re- 
cognition of a pre-existing right and 
would not confer any new title on 
the widow. Following this line of 
reasoning the aforesaid High Courts 
have held that the properties allotted 
to the Hindu widow even though 
they conferred a limited interest 
would fall clearly within the ambit 
of Section 14 (1) of the 1956 Act by 
virtue of which the limited interest 
would be enlarged into an absolute 
interest on the coming into force of 


the 1956 Act. On the other hand 
the Orissa, Allahabad, Madras and 
Andhra Pradesh High Courts have 


taken a contrary view and have held 
that as the Hindu widow's right to 
maintenance is not a right to 
property, the property allotted to her 
in lieu of maintenance confers on her 
a right or title to the property for 
the first time and therefore such 
conferment is protected by S, 14 (2) 
of the 1956 Act and is not covered 
by S. 14 (1). Unfortunately, however, 
there is no decision of this Court 
which is directly in point, though 
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there are some decisions which tend 
to support the view taken by the 
Bombay High Court. 


14. Before, however, ~ resolving 
this important dispute it may be 
necessary to consider the real legal 
nature of the incidence of a Hindu 
widow’s right to maintenance, In 
order to determine this factor we 
have to look to the concept of a 
Hindu marriage. Under the Shas- 
tric Hindu Law, a marriage, unlike 
a marriage under the Mohammadan 
Law which is purely contractual in 
nature, is a sacrament — a religious 
ceremony which results in a sacred 
and a holy union of man and wife 
by virtue of which the wife is com- 
pletely transplanted in the household 
of her husband and takes a new 
birth as a partner of her husband be- 
coming a part and parcel of the body 
of the husband. To a Hindu wife 
her husband is her God and her life 
becomes one of selfless service and 
unstinted devotion and profound de- 
dication to her husband. She not 
only shares the life and love, the 
joys and sorrows, the troubles and 
tribulations of her husband but be- 
comes an integral part of her hus- 
band’s life and activities, Colebrooke 
in his book ‘Digest of Hindu Law’ 
Vol. Ii deseribes the status of wife 
at p. 158 thus: ' 

“A wife is considered as half the 
body of her husband, equally sharing 
the fruit of pure and impure acts: 
whether she ascend the pile after 
him, or survive for the benefit of 
her husband, she is a faithful wife”. 
This being the position after mar- 
riage, it is manifest that the law en- 
joins a corresponding duty on the 
husband to maintain his wife and 
look after her comforts and to pro- 
vide her food and raiments, It is 
well settled that under the Hindu 
Law the husband has got a personal 
obligation to maintain his wife and 
if he is possessed of properties then 
his wife is entitled as of right to 
be maintained out of such proper- 
ties, The claim of a Hindu widow 
to be maintained is not an empty 
formality which is to be exercised as 
a matter of concession or indulgence, 
grace or gratis or generosity but is 
a valuable spiritual and moral right 
which flows from the spiritual and 


_perty of her husband. yet the 
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temporal relationship of the husband 
and wife. As the wife is in a sense 
a part of the body of her husband, 


she becomes co-owner of the pro- 
perty of her husband though in a 
subordinate sense. Although the 


right of maintenance does ` not per 
se create a legal charge on the pro- 
wife 
can enforce this right by moving the 
Court for passing a decree for main- 
tenance by creating a charge, This 
right is available only so long as the 
wife continues to be chaste. Thus the 
position is that the right of main- 
tenance may amount to a legal charge 
if such a charge is created either by 
an agreement between the parties or 
by a decree. 


15. There are a number of autho- 
rities which have taken the view 
that even if the property is trans- 
ferred and the transferee takes the 
property with notice of the right of 
the widow to be maintained out of 
the property, the purchaser takes 
the obligation to maintain the widow 
out of the property purchased and 
the wife or widow can follow the 
property in the hands of the pur- 
chaser for the limited purpose of her 


maintenance, We shall, however, 
deal with these authorities a little 
later. 

16. Colebrooke in his ‘Digest of 
Hindu Law’, Vol. II, quotes the 
Mahabharata at p. 121 thus: 

“Where females are honoured, 


there the deities are pleased; but 
where they are unhonoured, there all 
religious acts become fruitless.” 

This clearly illustrates the high posi- 
tion which is .bestowed on Hindu 
women by the Shastric Law, Again 
Colebrooke in his book Vol. II at 
p. 123, while describing the circum- 
stances under which the maintenance 


is to be given to the wife, quotes 
Manu thus. : 
“MANU:— Should a man have 


business abroad, let him assure a fit 
maintenance to his wife, and then 
reside for a time in a foreign coun- 
try; since a wife, even though vir- 
tuous, may be tempted to act amiss, 
if she be distressed by want of sub- 
sistence: 

While her husband, having settled 
her maintenance, resides abroad, let 
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her continue firm in religious auste- 
rities: but if he leave no support, let 
her subsist by spinning and other 
blameless arts”. 


This extract clearly shows that there 
is a legal obligation on the part of 
the husband to make arrangements 
for his wife’s due maintenance even 
if he goes abroad for business pur- 
poses, Colebrooke again quotes 
Yajnyawalkya at p. 243 of his book 
Vol. II thus: 

“When the father akes an equal 
partition among his sons, his wives 
must have equal shares with them, 
if they have received no wealth 
either from their lord or from his 
father. 


If he makes an equal partition 

among his sons by his own . choice, 
he must give equal shares to such 
of his wives also as have no male 
issue.” 
This shows that when a partition is 
effected, the Hindu Law enjoins 
that the wife must get an equal 
share with the sons. Thus reinforc- 
ing the important character of the 
right of maintenance which a Hindu 
wife or widow possesses under the 
Hindu Law. 

17. Similarly Golapchandra Sar- 
kar Sastri dealing with the nature 
and incidents of the Hindu widow’s 
right to maintenance observes in his 
treatise ‘Hindu Law’ at p. 533 thus: 

“When the husband is alive; he is 
personally liable for the wife’s main- 
tenance, which is also a legal charge 
upon his property; this charge being 
a legal incident of her marital co- 
ownership in all her husband’s pro- 
perty, But after 
his death, his widow’s right of main- 
tenance becomes limited to his estate, 
which, when it passes to any other 
heir, is charged with the same. ...... 
There cannot be any 
doubt that under Hindu law the 
wife’s or widow’s maintenance is a 
legal charge on the husband’s estate; 
but the Courts appear to hold, in 
consequence of the proper materials 
not being placed before them, that it 
is not so by itself, but is merely a 
claim against the husband’s heir, or 
an equitable charge on his estate; 
hence the husband’s debts are held 
to have priority, unless it is made a 
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charge on the property by a decree”. 


The view of the author appears to 
be that the Courts hold that the 
right of maintenance of a widow 
does not amount to a legal charge 
and this is so because proper mate- 
rials were not placed before the 
Courts, In other words, the author 
seems to indicate that the original 
Hindu Law contained clear provi- 
sions that the right of maintenance 
amounts to a charge on the property 
of her husband and the obligation 
runs with the property so that any 


person who inherits the property 
also takes upon the obligation to 
maintain the widow. . Sastri quotes 


from the original texts various ex- 
tracts regarding the nature and ex- 
tent of the right of maintenance of 
the Hindu woman some of which 
may be extracted thus: 

“The support of the group of per- 
sons who should be maintained. is 
the approved means of attaining hea- 
ven. but hell is the man’s portion if 
they suffer: therefore he should care- 
fully maintain them. 


The father, the mother, the Guru 
{an elderly relation worthy of res- 
pect) a wife, an offspring, poor depen- 
dants, a guest, and a religious men- 
dicant are declared to be the group 
of persons who are to be maintained. 
— Manu, cited in Srikrishna’s com- 
mentary on the Dayabhaga, 11, 28. 


It is declared by Manu that the 

aged mother and father, the chaste 
wife, and an infant child must be 
maintained even by doing a hundred 
misdeeds.— Manu cited in the Mitak- 
shara while dealing with gifts.” 
The last extract clearly shows the 
imperative nature of the duty impos- 
ed on the owner of the property to 
maintain wife, aged mother. father 
etc. even at the cost of perpetrating 
a hundred misdeeds. Similarly Sas- 
tri in his book quotes Yajnavalkya 
at p. 523 thus: 

“Property other than what is re- 
quired for the maintenance of the 
family may be given.” The learned 
author highlights the importance of 
the right of maintenance as being a 
charge on the property of the hus- 
band and observes as follows: 

“The ancestral immovable property 
is the hereditary source of mainten- 
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ance of the members of the family, 
and the same is charged with the lia- 
bility of supporting its members, all 
of whom acquire a right to such 
property from the moment they be- 
come members of the family, by vir- 
tue of which they are at least entitl- 
ed to maintenance out of the same. 
Such property cannot be sold or 
given away except for the support of 
the family: a small portion of the 
same may be alienated, if not incom- 
patible with the support of the fami- 
ly. ? 
There is no difference between the 
two. schools as regards the view that 
the ancestral property is charged with 
the maintenance of the members of 
the family, and that no alienation 
can be made, which will prejudicial- 
ly affect the support of the group of 
persons who ought to be maintained. 
Hence heirs are bound to maintain 


those whom the last holder was 
bound to maintain.” 
The author further points out that 


under the Mitakshara law the daugh- 
ter-in-law does, with her husband, 
acquire a right to the ancestral pro- 
perty, since her marriage, but she be- 
comes her husband’s co-owner in a 
subordinate sense, and the principal 
legal incident of this ownership is 
the right to maintenance, which can- 
not be defeated by gift or devise 
made by the holder of such property. 
Similar observations have been made 
by the learned author at p. 528 of 
the book which may be extracted 
thus: 

“According to both the schools, the 
lawfully wedded wife acquires from 
the moment of her marriage a right 
to the property belonging to the 
. husband at the time and also to any 
propery that may subsequently be 
acquired by him, so that she be- 
comes a co-owner of the husband, 
though her right is not co-equal to 
that of the husband, but a subordi- 
nate one, owing to her disability 
founded on her status of perpetual 
or life long tutelage or dependence. 

This right of the wife to mainten- 
ance from her husband is not lost 
even if the husband renounce Hindu- 
ism. 

This right subsists even after the 
husband’s death although her hus- 
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band’s right as distinguished from 
hers may pass by survivorship or by 
succession to sons or even to colla- 
terals; these simply step into the 
position of her husband, and she is 
required by Hindu law to live under 
their guardianship after her hus- 
band’s death.” 


Finally it is pointed out by the learn- 
ed author at p. 529 of the Book that 
the right which a woman acquires to 
her husband’s property subsists even 
after his death and observed thus: 


“According to both the schools, the 
right which a woman acquires to her 
husband’s property subsists after his 
death, whether his interest passes by 
succession or by survivorship to the 
male issue or any other person, and 
that this right does not depend upon 
the widow’s not possessing other 
means of support.” 

18. Summarising the nature of the 
liability of the husband to maintain 
his wife, the learned author observed 
as follows at p. 533 of his Book: 


“When the husband is alive, he is 
personally liable for the wife’s main- 
tenance, which is also a legal charge 
upon his property, this charge being 
a legal incident of her marital co- 
ownership in all her husband’s pro- 
perty But after his death, 
his widow’s right of maintenance be- 
comes limited to his estate, which, 
when it passes to any other heir, is 
charged with the same, ........scccceeeee 
There cannot be any doubt that 
under Hindu law the wife’s or wi- 
dow’s maintenance is a legal charge 
cn the husband’s estate; but the 
Courts appear to hold, in consequ- 
ence of the proper materials not be- 
ing placed before them, that it is not 
so by itself. but is merely a claim 
against the husband’s heir, or an 
equitable charge on his estate; hence 
the husband’s debts are held to have 
priority, unless it is made a charge 
on the property by a decree.” 

To sum up, therefore, according to Sas- 
tri’s Interpretation of Shastric Hindu 
Law the right to maintenance pos- 
sessed by a Hindu widow is a very 
important right which amounts to a 
charge on the property of her hus- 
band which continues to the succes- 
sor of the property and the wife is 
regarded as a sort of co-owner of the 


ry 
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husband’s property though in a sub- 
ordinate sense, i.e. the wife has no 
dominion over the property. 

19. Similarly Mayne in his “Trea- 
tise on Hindu Law & Usage”, 11th 
Edn., has traced the history and ori- 
gin of the right of maintenance of a 
Hindu woman which according to him 
arises from the theory of an un- 
divided family where the head of the 
family is bound to maintain the 
members including their wives and 
their children. The learned author 
observes thus: (p. 813) 

“The importance and extent of the 
tight of maintenance necessarily ari- 
ses from the theory of an undivided 
family, The head of such a family 
is bound to maintain its members, 
their wives and their children, to 
perform their ceremonies and to de- 
fray the expenses of their marriages;” 
Again at p. 816 para. 684 the author 
stresses the fact that the mainten- 
ance of a wife is a matter of perso- 
nal obligation on the part of the 
husband and observes thus: 

“The maintenance of a wife, aged 
parents and a minor son is a matter 
of personal obligation arising from 
the very existence of the relation- 


ship and quite independent of the 
possession of any propery, ancestral 
or acquired, ...........- tt is declared 


by Manu that the aged mother and 
father, the chaste wife and an infant 
child must be maintained even by 
doing a hundred misdeeds’. ” 

Again it has been observed at page 


818 para 687: 


“The maintenance of a wife by her 
husband is, of course, a matter of 
personal obligation, which attaches 
from the moment of marriage.” 


The author points out at p. 821 para- 
graph 689 that even after the com- 
ing into force of the Hindu Women’s 
Right to Property Act, 1937 which 
confers upon the widow a right of 
succession in respect of the non- 
agricultural property, she is still en- 
titled to maintenance from the fami- 


ly property. The author observes 
thus: 
“It cannot, therefore, be said that 


the reason of the right has ceased to 
exist and the right is gone. It was 
accordingly held that the widow of a 
deceased coparcener is still entitled 


‘where her husband’s separate 
_perty is taken by his 
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to maintenance notwithstanding her 
right under the Act to a share in the 
non-agricultural part of the family 
estate.” . 
Furthermore, the author cites the 
passage of Narada cited in Smriti-, 
chandrika regarding which there is 
no dispute. The saying runs thus: 
“Whichever wife (patni) becomes a 
widow and continues virtuous, she is 
entitled to be provided with food and 
raimant.” 


At p. 822 para. 690 the author points 
out that the right of a widow to be 
maintained is taken over even by 
the heirs of the husband who suc- 
ceed to his property either by inheri- 
tance or by .survivorship. In this 
connection the following observa- 
tions are made: 


_ “She is entitled to be maintained 
pro- 
male issue. 
Where, at the time of his death, he 
was a coparcener she is entitled to 
maintenance as against those who 
take her husband’s share by survi- 
vorship.” 

The Hindu Law is so zealous in 
guarding the interests of Hindu wo- 
men that the obligation for main- 
taining the Hindu woman falls even 
on the King when he takes the 
estate by escheat or by forefeiture. 


20. Similarly Mulla in his book 
“Hindu Law”, 14th Edn., describes 
the incidents and characteristics of 
Hindu wife’s right to maintenance 
and observes thus at p. 597: 


“A wife is entitled to be maintain- 
ed by her husband, whether he pos- 
sesses property or not. When a man 
with his eyes open marries a girl ac- 
customed to a certain style of liv- 
ing, he undertakes the obligation of 
maintaining her in that style. The 
maintenance of a wife by her hus- 
band is a matter of personal obliga- 
tion arising from the very existence 
of the relationship, and quite inde- 
pendent of the possession by the hus- 
band of any property, ancestral or 
self-acquired.” 

We might further mention that the 
Hindu women’s right to maintenance 
finally received statutory recognition 
and the entire law on the subject 
was consolidated and codified by the 
Hindu Married Women's Right to 
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Separate Maintenance and Residence 
Act, 1946 — hereinafter to be refer- 
red to as ‘the Act of 1946 — which 
came into force on April 23, 1946. 
Thus there appears to be complete 
unanimity of the various schools of 
Hindu Law on the important inci- 
dents and indicia of the Hindu wo- 
men’s right to maintenance which 
has now received statutory recogni- 
tion and which only shows that the 
right to maintenance though not an 


indefeasible right to property is un- 
doubtedly a pre-existing right. We 
shall now refer to some of the 
authorities which have dealt with 
this aspect of the matter. 

21. In Narayan Rao Ramchandra 


Pant v. Ramabai, (1878) 6 Ind App 
114 (PC) the Judicial Committee 
pointed out that the widows right 


fo maintenance arises from the com-. 


mon law which developed from time 
to time. Justice West of the 
bay High Court appears to have en- 
tered into a very elaborate discussion 
of the entire law on the subject in 
Lakshman Ramchandra v, Satvyabha- 
mabai, (1877) ILR 2 Bom 494 and 
observed as follws: 

“These several authorities, no 

doubt, afford in combination, a strong 
support to the propositicn that a 
widow’s maintenance, especially as 
against the sons, is a charge on the 
estate, a right in re in the fullest 
sense adhering to the property, into 
whatever hands it may pass.” 
These observations were reiterated in 
a later case in Narbadabai v. Maha- 
deo Narayan, (1880) ILR 5 Bom 99. 
The observations of West, J., in 
Lakshman Ramchandra Joshi’s case 
were fully approved by the Judicial 
Committee in Mst. Dan Kuer v., Mst. 
Sarla Devi, 73 Ind App 208: (AIR 
1947 PC 8) where it was observed: 

“But, apart from this circumstance, 
the judgment of West J., whose dis- 
sertations on Hindu Law must al- 
ways command great esteem. con- 
tains an exposition of the lawon this 
point. and the case is therefore right- 


ly regarded as a leading authority 
on the question. In the course of 
his judgment that learned Judge 


quotes with approval the remarks of 
Phear J., in Srimati Bhagabati v. 
Kanailal Mitter. (1872) 8 Beng LR 225 
— that “as against one who has 
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taken the property as heir, the wi- 
dow has a right te have a proper 
sum for her maintenance ascertain- 


ed and made a charge on the property 
in his hands. She may also, doubt- 
less, follow the property for this pur- 
pose into the hands of anyone who 
takes it as a volunteer, or with no- 
tice of her having set up a claim for 
maintenance against the heir” and 
that “when the property passes into 
the hands of a bona fide purchaser 
without notice, it cannot be affected 


by anything short of an already 
existing proprietary right, it cannot 
be subject to that which is not al- 


ready a specific charge. or which does 

not contain all the elements neces- 

sary for its ripening into a specific 

charge”, 

Summarising the entire position the 

nad Council enunciated the law 
us: 


“The true rule of Hindu law in 
such matters would appear to be as 
follows:— Two obligations confront 
a joint Hindu family, (1) The obliga- 
tion to pay the debts (for instance, 
of the father) binding on the family: 
and (2) the moral obligation to pro- 
vide maintenance to the widows of 
the family. The latter obligation 
would, under certain circumstances, 
ripen into a legal obligation, as, for 
instance, when a charge is created on 
specific property of the family 
either by agreement or a decree of 
the court: that. so long as neither 
of these two obligations has taken 
the form of a charge on the fami- 
ly property, the obligation to pay 
the binding debts will have preced- 
ence (as, for instance, in the course 
of the administration of the estate) 
over mere claims of a female mem- 
ber’s maintenance. but, if either of 
these two obligations assumes the 
shape of a charge, it would take pre- 
cedence over the other.” 

In Pratapmull Agarwalla v. Dhana- 
bati Bibi, 63 Ind App 33:(AIR 1936 
PC 20) the Judicial Committee point- 
ed out that while a mother may not 
be the owner of her share until par- 
tition is made and has no pre-exist- 


ing right with regard to the share 
in the property, but she has a pre- 
existing right for maintenance. This 


Court also has made similar observa- 
tions in a large number of cases re- 
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garding the nature and extent of the 
Hindu women’s right to maintenance. 
In (1969) 3 SCR 789: (AIR 1969 SC 
1118) this Court, while dealing. with 
a situation where a widow claimed 
the right of maintenance but refused 
to hand over possession of the pro- 
perty until she secured her proper 
maintenance, observed as follows: 


“It cannot be disputed that the ap- 
pellant who is the widow of a pre- 
deceased son of Jangi Jogi was en- 
titled to receive maintenance so long 
as she did not remarry out of the 
estate of her father-in-law, Although 
her claim for maintenance was not a 
charge upon the estate until it had 
been fixed and specifically charged 
thereupon her right was not liable 
to be defeated except by transfer to 
a bona fide purchaser for value with- 
out notice of a claim or even with 
notice of a claim unless the trans- 
fer was made with the intention of 
defeating her right. The courts in 
India have taken the view that 
where a widow is in possession of a 
specific property for the purpose of 
her maintenance a purchaser buying 
with notice of her claim is not en- 
titled to possession of that property 
without first securing proper main- 
tenance for her: [vide Rachawa v. 
Shivayagoappa, va ILR 18 Bom 
679] In the present case 
it is difficult to understand how the 


appellant could be deprived of the 
possession of properties by a tres- 
passer, Moreover she was presum- 


ably in possession of these proper- 
ties in lieu of her right of mainten- 
ance and could not be deprived of 
them even by Jugli Bai without first 
securing proper maintenance for her 
out of the aforesaid properties.” 

In Sheo Dyal v. Judoonath, (1868) 9 
Suth WR 61 the Caleutta High Court 
stressed the fact that although the 
widow may not be the owner of a 
share but she had a pre-existing right 
of maintenance, 

22. Elucidating the nature and ex- 
tent of a right of a Hindu wife to 
maintenance, the Calcutta High 
Court pointed out in Srinath Das v. 
Probodh Chunder Das, (1910) 11 Cal 
LJ 580 that the right of maintenance 
is really identified. with the husband’s 
proprietary right though of a subor- 
dinate nature. 
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23. In Namangini Dasi v. Kedar- 
nath Kundu Chowdhury, (1889) ILR 
16 Cal 758 (PC) the Privy Council 
held that if the estate remained 
joint and undivided the maintenance 
of the mother remained a charge on 
the whole estate and that any share 
thət the widow took in the property 
which was equal to the share of a 
son was really in lieu of mainten- 
ance for which the estate was liable. 


24, The position has been very 
succinetly stated and meticulously 
analvsed by a decision of the Madras 
High Court in K. V. Thangavelu v. 
The Court of Wards, Madras. (1946) 
2 Mad LJ 143:(AIR 1947 Mad 38) 
where, dealing with the entire his- 
tory of the matter and relying on 
various original texts of the Hindu 
jurists, the Madras High Court point- 
ed out that a cogent ground for pre- 
ferring the widow's claim is to be 
found in her qualified or subordinate 
co-ownership in the husband’s pro- 
perty declared by the Mitakshara. 
The Court referred to verse 52 of 
Vyavaharadhaya (Chapter I) where 
the Mitakshara refers to Apestamba’s 
Dharmasutra as follows: 


“From marriage arises also joint- 
ness (Sahatwam) in the holding of 
property (dravyaparagraphestiu).” 


25. In an earlier case Sarojinidevi 
v. Subrahmanyam, ILR. (1945) Mad 
61: (AIR 1944 Mad 401) the Madras 
High Court held that even after the 
coming into force of the Hindu Wo- 
men’s Right to Property Act, 1937, 
which did not apply to agricultural 
lands, the right of the Hindu widow 
to maintenance stood intact and the 
widow was entitled to maintenance 
notwithstanding her right under the 
Act to a share in the non-agricultu- 
ral part of the family estate. 

To the same effect is an earlier de- 
cision of the Madras High Court in 
Jayanti Subbiah v. Alamelu Mang- 
amma, (1904) ILR 27 Mad 45 where 
the High Court pointed out that 
under the Hindu Law the mainten- 
ance of a wife by her husband is a 
matter of personal obligation arising 
from the very existence of her rela- 
tionship and quite independent of the 
possession by the husband of any 
property ancestral or self-acquired. 
We fully agree with this exposition 
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of the law which is supported by a 


large number of authorities as dis- 
cussed above, 
26. In Vellawa v, Bhimangavda, 


(1894) ILR 18 Bom 452 the Bombay 
High Court was of the view that 
even the heir of the husband's pro- 
perty could not be allowed to reco- 
ver possession from the widow with- 
out first making proper arrange- 
ments for her maintenance, This 
case was approved by this Court in 
Rani Bai’s case (AIR 1969 SC 1118) 
(supra). 

27. Thus on a careful considera- 
tion and detailed analysis of the 
authorities mentioned above and the 


Shastric Hindu Law on the subject, 
the following propositions emerge 
with respect to ~the incidence and 


characteristics of a Hindu woman's 


right to maintenance: 


(1) that a Hindu woman’s right to 
maintenance is a personal obligation 
so far as the husband is concerned, 
and it is his duty to maintain her 
even if he has no property. [f the 
husband has property then the right 
of the widow to maintenance be- 
comes an equitable charge on his 
property and any person who suc- 
ceeds to the property carries with it 
the legal obligation to maintain the 
widow; 

(2) though the widow’s right to 
maintenance is not a right to pro- 
perty but it is undoubtedly a pre- 
existing right in property, i.e, it is a 
jus and rem not jus in rem and it 
can be enforced by the widow who 
can get a charge created for her 
maintenance on the property either 
by an agreement or by obtaining a 
decree from the civil court; 

(3) that the right of maintenance 
is a matter of moment and is of such 


importance that even if the joint 
property is sold and the purchaser 
has notice of the widow’s right to 


maintenance, the purchaser is legally 


bound to provide for her mainten- 
ance; 
(4) that the right to maintenance 


is undoubtedly a pre-existing right 
which existed in the Hindu Law long 
before the passing of the Act of 1937 
or the Act of 1946, and is, there- 
fore, a pre-existing right; 

(5) that the right to maintenance 
flows from the social and temporal 
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relationship between the husband 
and the wife by virtue of which the 
wife becomes a sort of co-owner in 
the property of her husband, though 
her coownership is of a subordinate 
nature; and 


(6) that where-a Hindu widow isin 
possession of the property of her hus- 
band, she is entitled to retain the 
possession in lieu of her maintenance 
unless the person who succeeds to 
property or purchases the same is in 
a position to make due arrange- 
ments for her maintenance, 


28. With this preface regarding a 
Hindu woman’s right to maintenance 
and the necessary concomitants and 
incidents of those rights, we now pro- 
ceed to determine the question of 
law that arises for consideration in 
this appeal, Before taking up that 
question, I might trace the historical 
growth of the legislation introducing 
slow and- gradual changes in the 
Shastric Hindu Law from time to 
time. The exact origin of Hindu Law 
is steeped and shrouded in antiquity 
and, therefore, it is not possible to 
determine the ethics or justification 
for assigning a somewhat subordinate 
position to a Hindu woman in mat- 
ters of inheritance, marriage and the 
nature of the limited interest which 
she took even after inheriting her 
husband’s property. It is also strange 
that the Hindu Law made no provi- 
sion for divorce at all, This may be 
due to the fact that during the time 
of Manu and Yajnavalkya the struc- 
ture of the Hindu society was quite 
different and there being no social 
problem of the magnitude that we 
have today, it was not considered 
necessary to break up the integrity 
and solidarity of a Hindu family by 
allowing ownership rights to the 
Hindu females. Another object may 
have been to retain the family pro- 
perty within the family in order to 
consolidate the gains which a parti- 
cular family may have made, How- 
ever, these are matters of specula- 
tion. But one thing is clear, name- 
ly, that the Hindu jurists were very 
particular in making stringent pro- 
visions safeguarding the maintenance 
of the Hindu females either by the 
husband or even by his heirs after 
his death. Perhaps they thought that 
the property which a widow may re- 
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ceive in lieu of maintenance or the 
expenses which may be incurred for 


her maintenance would be a good 
substitute for the share which she 
might inherit in her husband’s pro- 


Nevertheless, the Legislature 
appears to have stepped in from 
time to time to soften the rigors 
of the personal law of Hindus by 
adding new heirs, conferring new 
rights on Hindu females and making 
express provisions for adoption, main- 
tenance ete, It appears that the 
question of conferring absolute inte- 
rest on the Hindu female had engag- 
ed the attention of the Legislature 
ever since 1941 but the idea took a 
tangible shape only in 1954 when 
the Hindu Succession Bill was intro- 
duced and eventually passed in 1956. 
This Bill was preceded by a Hindu 
Code Committee headed by Mr. B. 
N. Rau who had made a number of 
recommendations which formed the 
basis of the 1956 Act. 


29. After the attainment of inde- 
pendence, the entire perspective 
changed, the nature of old human 
values assumed a new complexion 
and the need for emancipation of 
womanhood from feudal bondage be- 
came all the more imperative. Under 
the strain and stress of socio-econo- 
mic conditions and a continuous agi- 
tation by the female Hindus for en- 
largement of their rights a new 
look to the rights of women as pro- 
vided by the Shastric Hindu Law 
had to be given. In pursuance of 
these social pressures it was neces- 
sary to set up a new social order 
where the women should be given a 
place of honour and equality with 
the male sex in every other respect. 
This was the prime need of _ the 
hour and the temper of the times 
dictated the imperative necessity of 
making revolutionary changes in the 
Hindu Law in order to abolish the 
invidious distinction in matters of 
inheritance between a male and a fe- 
male, Similarly it was realised that 
there should be express provision for 
divorce on certain specified grounds 
inasmuch as the absence of such a 
provision had perpetrated a serious 
injustice to the Hindu females for a 


perty. 


long time, It seems to me that it 
was with this object in view that 
the Legislature of our free country 
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thought it as its primary duty to 
bring forth legislation to remove the 
dangerous anomalies appearing in the 
Hindu Law. Even during the Bri- 
tish times, there were certain legis- 
lations modifying certain provisions of 
the Hindu Law e.g., the Hindu Law 
Inheritance Act which added a few 
more heirs including some females; 
the Hindu Women’s Right to Property 
Act, 1937, which provided that on 
partition a widow would be entitled 
to the same share as the sons in the 
property of her husband. The Act 
of 1937, while giving a share to the 
wife on partition had not disturbed 
her right to claim maintenance which 


was preserved intact and although 
she was not permitted to sue for 
partition she was undoubtedly en- 


titled to sue for maintenance with- 
out having recourse to the remedy 
of partition. After independence the 
Parliament passed the Hindu Mino- 
rity and Guardianship Act, 1956 the 
Hindu Adoptions and Maintenance 
Act, 1956; the Hindu Marriage Act, 
1955 which regulated the law of 
marriage and divorce and ultimately 
the Hindu Succession Act, 1956 which 
provided for intestate succession. 
The Hindu Succession Act, 1956 was 
therefore, undoubtedly a piece of so- 
cial legislation which fulfilled a long 
felt need of the nation and was wide- 
ly acclaimed by the entire people as 
would appear from the debates 
which preceded the passing of the 
Act. 


30. It is in the light of these cir- 
cumstances that we have now to in- 
terpret the provisions of S, 14 (1) & 
(2) of the Act of 1956. Section 14 of 
the 1956 Act runs thus: 


“14, (1) Any property possessed by 
a female Hindu, whether acquired 
before or after the commencement 
of this Act, shall be held by her as 
full owner thereof and not as a 
limited owner. 


Explanation.— In this sub-section, 
“property” includes both movable 
and immovable property acquired by 
a female Hindu by inheritance or de- 
vise, or at a partition, or in lieu of 
maintenance or arrears of mainten- 
ance, or by gift from any person, 
whether a relative or not, before, at 
or after her marriage, or by her own 
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skill or exertion, or ‘by purchase or 
by prescription, or in any other man- 
ner whatsoever, and also any such 
property held by her as stridhana 
immediately before the commence- 
ment of this Act. 


(2) Nothing contained in  sub-sec- 
tion (1) shall apply to any property 
acquired by way of gift or under a 
will or any other instrument or 
under a decree or order of a civil 
court or under an award where the 
terms of the gift, will or other ins- 
trumeént or the decree, order or award 
prescribe a restricted estate in such 
property.” 

This-Court has interpreted the scope 
and ambit of S. 14 (1) and the Expla- 
nation thereto on several occasions 
and has pointed out that the object 
of the legislation was to make re- 
volutionary and far-reaching changes 
in the entire structure of the Hindu 
society, The word “possessed” used 
in S, 14 (1) has also been interpreted 
by this Court and it has been held 
that the word has been used in a 
very wide sense so as to include the 
state of owning or having the pro- 
perty in one’s power and it is not 
necessary for the application of Sec- 
tion 14 (1) that a Hindu woman 
should be in actual or physical pos- 
session of the property. It is suffi- 
cient if she has a right in the pro- 
perty and the said property is in 
her power or domain. In S. S. Munna- 
lal v. S. S, Rajkumar, (1962) Supp 3 
SCR 418: (AIR 1962 SC 1493) it was 
held by this Court that the interest 
which a widow got by declaration of 
her share under a preliminary de- 
cree would fall within the ambit of 
Section 14 (1) and even though the 
widow did not get actual possession 
of the property until a final decree 
is passed she would in law be deem- 
ed to be in possession of the pro- 
perty. In that case the High Court 
had held that mere declaration of 
the share of the widow passed only 
an inchoate interest to her and she 
never came to possess the share with- 
in the meaning of S, 14 of the Act 
and, therefore, the property remained 
joint family property. This Court 
reversed the judgment of the High 
Court holding that once a preliminary 
decree was passed in favour of the 
widow granting her a share in the 
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property she must be deemed to be 
in possession ‘of fhe property in 
question, Their Lordships emphasis- 
ed that the words “possessed by” 
used in S. 14 (1) clearly indicated 
that such a situation was envisaged 
by the Legislature. While interpret- 
ing the provisions of S, 14 the Court 
also pointed out that the 1956 Act 
was a codifying enactment which had 
made far-reaching changes in the 
structure of the Hindu Society and 
object was to sweep away traditional 
limitations placed on the rights of 
the Hindu Women, In this connec- 
tion, the Court observed as follows: 


“The Act is a codifying enactment, 
and has made far-reaching changes 
in the structure of the Hindu Law 
of inheritance and succession, The 
Act confers upon Hindu females full 
tights of inheritance, and sweeps 
away the traditional limitations on 
her powers of dispositions which 
were regarded under the Hindu Law 
as inherent in her estate .............. 
Normally a right declared in an 
estate by a preliminary decree would 
be regarded as property, and there 
is nothing in the context in which 
S. 14 occurs or in the phraseology 
used by the Legislature to warrant 
the view that such a right declared 
in relation to the estate of a joint 
family in favour of a Hindu Widow 
is not property within the meaning 
of S. 14. In the light of the scheme 
of the Act and its avowed purpose 
it would be difficult, without doing 
violence to the language used in the 
enactment, to assume, that a right 
declared in property in favour of 4 
person under a decree for partition 
is not a right to property. If under 
a preliminary decree the right in fa- 
vour of a Hindu male be regarded as 
property the right declared in favour 
of a Hindu female must also be re- 
garded as property, 

Earlier the Court observed in that 
very case as under: 


"By S. 14 (1) the Legislature 
sought to convert the interest of a 
Hindu female which under the Shas- 
tric Hindu law would have been re- 
garded as a limited interest into an 
absolute interest and by the expla- 
nation thereto gave to the expression 
“property” the widest connotation. 





1977 


The expression includes property ac- 
quired by a Hindu female by inheri- 
tance or devise, or at a partition, or 
in lieu of maintenance or arrears of 
maintenance, or by gift from any 
person, whether a relative or not, 
before at or after her marriage, or 
by her own skill or exertion, or by 
purchase or by prescription, or in 
any other manner whatsoever, By 
S. 14 (1) manifestly it is intended to 
convert the interest which a Hindu 
female has in property however re- 
stricted the nature of that interest 
under the Sastrie Hindu law may be 
into absolute estate.” 


31. The matter was again consider- 
ed by this Court in Eramma v. Ver- 
rupanna, (1966) 2 SCR 626: (AIR 
1966 SC 1879) where it was held 
that before a widow can get abso- 
lute interest under S. 14 (1) she must 
have some vestige of title Le her 
possession must be under some title 
or Tight and not be that of a rank 
trespasser. In this connection the 
Court observed as follows: : 


“The property possessed by a fe- 
male Hindu, as contemplated in the 
section, is clearly property to which 
she has acquired some kind of title 
whether before or after the com- 
mencement of the Act. It may be 
noticed that the Explanation to Sec- 
tion 14 (1) sets out the various modes 
of acquisition of the property by 4 
female Hindu and indicates that the 
section applies only to property to 
which the female Hindu has acquir- 
ed some kind of title, however, res- 
tricted the nature of her interest may 
WDE: PEE ava It does not in 
any way confer a title on the female 
Hindu where she did not in fact pos- 
sess any vestige of title. It follows, 
therefore, that the section cannot be 
interpreted so as to validate the il- 
legal possession of a female Hindu 
and it does not confer any title on 
a mere trespasser, In other words, 
the provisions of B. 14 (1) of the Act 
cannot be attracted in the case of a 
Hindu female who is in possession of 
the property of the last male holder 
on the date of the commencement of 
the Act when she is only a trespasser 
without any right to property.” 


32. In Mangal Singh v. Smt. 
Rattno, (1967) 3 SCR 454: (AIR 1967 
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SC 1786) a widow came into pos- 
session of her  husband’s _ pro- 
perty in 1917 and continued to be 
in possession of the same till 1954 
when she was dispossessed by a col- 
lateral of her husband under the 
orders of the Revenue authorities. 
She filed a suit for recovery of pos- 
session and during the pendency of 
the suit the Act of 1956 came into 
force. This Court upholding the judg- 
ment of the High Court held that 
the dispossession of the widow being 
illegal, she must be deemed to be, in 
the eye of law, to continue in pos- 
session of the properties and acaquir- 
ed an absolute interest with the com- 
ing into force of the Act of 1956. It 
was not a case where a Hindu female 
had parted with her right so as to 
place herself in a position where she 
could in no manner exercise her 
tights in that property any longer 
when the Act came into force. This 
Court observed as follows: 


“It is significant that the Legisla- 
ture begins S, 14 (1) with the words 
“any property possessed by a female 
Hindu” and not “any property in 
possession of a female Hindu”. If 
the expression used had been “in pos- 
session of” instead of “possessed by”, 
the proper interpretation would pro- 
bably have been to hold that, in 
order to apply this provision, the 
property must be such as is either 
in actual possession of the female 
Hindu or in her constructive posses- 
sion, The constructive possession 
may be through a lessee, mortgagee, 
licensee, etc, The use of the expres- 
sion “possessed by” instead of the 
expression “in possession of”, in our 
opinion, was intended to enlarge the 
meaning of this expression. It is 
commonly known in English lan- 
guage that a property is said to be 
possessed by a person, if he is its 
owner, even though he may, for the 
time being, be out of actual posses- 
sion or even constructive posses- 
sion.” 


“It appears to us that the expres- 
sion used in S. 14 (1) of the Act was 
intended to cover cases of possession 
fn law also where lands may have 
descended to a female Hindu and she 
has not actually entered into them. It 
would of course, cover the other 
eases of actual or constructive pos- 
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session, On the language of Section 
14 (1), therefore, we hold that this 
provision will become applicable to 
any property which is owned by a fe- 
male Hindu, even though she is -not 
in actual, physical or constructive 
possession of that property.” 


33. Again, while referring to an 
earlier case, namely, Eramma v. 
Verrupanna, (AIR 1966 SC 1879) 


(supra) the Court clarified the posi- 
tion thus: 


“This case also, thus, clarifies that 
the expression “possessed by” is not 
intended to apply. to a case of mere 
possession without title, and that the 
legislature intended this provision for 
cases where the Hindu female pos- 
sesses the right of ownership of the 
property in question.. Even mere 
physical possession of the property 
without the right of ownership will 
not attract the provisions of this sec- 
tion, This case, also, thus, supports 
our view that the expression ‘“pos- 
sessed by” was used in the sense of 
connoting state of ownership and, 
while the Hindu female possesses the 
rights of ownership, she would be- 
come full owner if the other condi- 
tions mentioned in the section are 
fulfilled. The section will, however, 
not apply at all to cases where the 
Hindu female may have parted with 
her rights so as to place herself in a 
position where she could, in no man- 
ner, exercise her rights of ownership 
in that property any longer.” 


34. In Sukhram v. Gauri Shan- 
ker, (1968) 1 SCR 476: (AIR 1968 SC 
365) the facts were as follows: 


Hukam Singh and Sukh Ram were 
two brothers, Chidda, the second 
appellant was the son of Sukh Ram 
and thus Chidda, Hukam Singh and 
Sukh Ram were members of a_ joint 
Hindu family governed by the Bena- 
res School of Mitakshara Law. Hu- 
kam Singh died in 1952 leaving be- 
hind his widow Krishna Devi, On 
December 15, 1956, Krishna Devi 
sold half share of the house belong- 
ing to the joint family. This sale 
was challenged by the other members 
of the joint family on the ground 
that Krishna Devi had merely a 
life interest. The question raised 
was whether Krishna Devi acquired 
an absolute interest in the properties 
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after coming into force of the Hindu 
Succession Act, 1956, It was argued 
before this.Court that according to 
the Benares School, a male co-par- 
cener was not entitled to alienate 
even for value his undivided interest 
in the coparcenary without the con- 
sent of other co-parceners and, there- 
fore, Krishna Devi could not have 
higher rights than what her husband 
possessed. This Court, however, held 
that in view of the express words 
of S. 14 of the 1956 Act, once the 
widow was possessed of property be- 
fore or after the commencement of 
the Act, she held it as full owner 
and not as a limited owner and, 
therefore, any restriction placed by 
Shastric Hindu Law was wiped out 
by the legislative intent as express- 


ed in the Act of 1956. The Court 
observed thus: 
“But the words of S. 14 of the 


Hindu Succession Act are express 
and explicit: thereby a female Hindu 
possessed of property whether ac- 
quired before or after the commence- 
ment of the Act holds it as full 
owner and not as a limited owner. 
The interest to which Krishna Devi 
became entitled on the death of her 


husband under S. 3 (2) of the Hindu 
Women’s Right to Property Act, 
1937, in the property of the joint 


family is indisputably her “property” 
within the meaning of S, 14 of Act 
30 of 1956, and when she became 
“full owner” of that property she ac- 
quired a right unlimited in point of 
user and duration and uninhibited in 
point of disposition.” 

This case indirectly supports the view 
that if the intention of the legisla- 
ture was to confer absolute interest 
on the widow, no limitation can be 
spelt out either from the old Shas- 
tric law or otherwise which may be 
allowed to defeat the intention, This 
Court went to the extent of holding 
that the words in Section 14 (1) are 
so express and explicit that the widow 
acquired a right unlimited in point 
of user, though a male member gov- 
erned by the Benares School had no 
power of alienation without the con- 
sent of other coparceners, Under the 
Act the female had higher powers 
than the male because the words of 
the statute did not contain any limi- | 
tation at all. On a parity of reason- 
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ing, therefore, where once a property 
is given to the widow in lieu of 
maintenance and she enters into pos- 
session of that property, no amount 
of restriction contained in the docu- 
ment can prevent her from acquir- 
ing absolute interest in the property 
because the contractual restriction 
cannot be higher than the old Hindu 
Shastric Law or the express words 
of the Act of 1956. 


35. In Badri Pershad v, Smt. 
Kanso Devi, (1970) 2 SCR 95: (AIR 
1970 SC 1963) the propositus died in 
1947 leaving behind five sons and a 
widow. Soon after his death dis- 
putes arose between the parties and 
the matter was referred to an arbi- 
trator in 1950, The arbitrator in his 
award allotted shares to the parties 
wherein it was stated that the widow 
would only have widow’s estate in those 
properties. While the widow was in 
possession of the properties. the Act 
of 1956 came into force and the ques- 
tion arose whether or not she be- 
came full owner of the property or 
she only had a restricted interest as 
provided in the grant, namely, the 
award, This Court held that al- 
though the award had given a res- 
tricted estate, but this was only a 
narration of the state of law as it 
existed when the award was made. 
As the widow, however, inherited 
the property under the Hindu Wo- 
men’s Right to Property Act, her in- 
terest became absolute with the pass- 
ing of the Act of 1956 and she 
squarely fell within the provisions of 
S. 14 (1) of the Act. It was fur- 
ther held that the mere fact that the 
partition was by means of an award 


would not bring the matter within’ 


S. 14 (2) of the Act, because the in- 
terest given to the widow was on 
the basis of a pre-existing right and 
not a new grant for the first time. 
This Court observed as follows: 


“The word “acquired” in sub-s. (1) 
has also to be given the widest pos- 
sible meaning. This would be so be- 
cause of the language of the -Expla- 
nation which makes sub-s, (1) appli- 
cable to acquisition of property by 
inheritance or devise or at a parti- 
tion or in lieu of maintenance or ar- 
rears of maintenance or by gift or 
by a female’s own skill or exertion 
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or by purchase or prescription or in 
any manner whatsoever. Where at 
the commencement of the Act a fe- 
male Hindu has a share in joint 
properties which are later on parti- 
tioned by metes and bounds and she 
gets possession of the properties al- 
lotted to her there can be no man- 
ner of doubt that she is not only 
possessed of that property at the 
time of the coming into force of the 
Act but has also acquired the same 
before its commencement.” 


This Court relied upon two earlier 
decisions; viz., S. S, Munnalal’s case 
(AIR 1962 SC 1493) and Sukhram’s 
case (AIR 1968 SC 365) (supra). This 


case appears to be nearest to the 
point which falls for determination 
in this appeal, though it does not 


cover the points 
directly. 


36. Lastly our attention was 
drawn to an unreported decision of 
this Court in Nirmal Chand v. Vidya 
Wanti (dead) by her legal represen- 
tatives C, A. No. 609 of 1965 decid- 
ed on Jan, 21, 1969 (SC) in which 
case Amin Chand and Lakhmi Chand 
were the owners of agricultural and 
non-agricultural properties. The pro- 
perties were partitioned in the year 
1944 and Lakhmi Chand died leaving 
behind him the appellant and his 
second wife Subhrai Bai and his 
daughter by this wife. There was a 
regular partition between Amin 
Chand and Subhrai Bai by a regis- 
tered document dated December 3, 
1945 under which a portion of the 
property was allotted to Subhrai 
Bai and it was provided in the docu- 
ment that Subhrai Bai would be en- 
titled only to the user of the land 
and she will have no right to ali- 
enate it in any manner but will have 
only life interest, Later, Subhrai 
Bai bequeathed the property in 1957 
to her daughter Vidya Wanti. Subhrai 
Bai died and Vidya Wanti’s name 
was mutated in the papers after 
coming into force of the Act of 1956. 
The point raised. before the High 
Court was that as Subhrai Bai had 
been given only a limited interest in 
the property she had no power to 
bequeath the property to her daugh- 
ter as her case was not covered by 
S. 14 (1) but fell under S. 14 (2) of 
the Act. This Court pointed out that 


argued before us 
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at the time when the property was 
allotted to Subhrai Bai, the Hindu 
Succession Act had not come into 
force and according to the state 
of Hindu Law as it then pre- 
vailed Subhrai Bai was undoubted- 
ly entitled only to a limited interest. 
There was a restriction in the parti- 
tion deed that Subhrai Bai would 
enjoy usufruct of the property only 
and shall not be entitled to make 
any alienation. It was not a restric- 
tion as such but mere statement of 
law as it then prevailed, Such a res- 
triction, therefore. would not bring 
the case of Subhrai Bai under Sec- 
tion 14 (2) of the Act and, therefore, 
she would acquire an absolute in- 
terest after the passing of the Act of 
1956 and was, therefore, competent 
to execute the will in favour of her 
daughter. This Court observed as 
follows: 


“If Subhrai Bai was entitled to a 
share in her husband’s properties 
then the suit properties must be held 
to have been allotted to her in ac- 
ecrdance with law. As the law then 
stood she had only a life interest in 
the properties taken by her. There- 
fore the recital in the deed in ques- 
tion that she would have only a life 
interest in the properties allotted to 
her share is merely recording the 
trne legal position, Hence it is not 
possible to conclude that the proper- 
ties in question were given to her 
subject to the condition of her en- 
joying it for her lifetime. Therefore 
the trial Court as well as the first 
Appellate Court were right in hold- 
ing that the facts of the case do not 
fall within S. 14 (2) of the Hindu 
Succession Act, 1956.” 


37. In the light of the above deci- 
sions of this Court the following 
principles appear to be clear: 


(1) that the provisions of Sec. 14 of 
the 1956 Act must be liberally con- 
strued in order to advance the object 
of the Act which is to enlarge the 
limited interest possessed by a Hindu 
widow which was in consonance with 
the changing temper of the times; 


(2) it is manifestly clear that sub- 
s. (2) of Sec. 14 does not refer to 
any transfer which merely recognises 
a pre-existing right without creating 
er conferring a new title on the wi- 
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dow. This was clearly held by this 
Court in Badri Pershad’s case (AIR 
1970 SC 1968) (supra), 


(3) that the Act of 1956 has made 
revolutionary and far-reaching chan- 
ges in the Hindu Society and every 
attempt should be made to carry out 
the spirit of the Act which has un- 
doubtedly supplied a long felt need 
and tried to do away with the invi- 
dious distinction between a Hindu 
male and female in matters of int- 
estate succession; 

(4) that sub-s, (2) of S. 14 is mere- 
ly a proviso to sub-s, (1) of Sec, 14 
and has to be interpreted as a pro- 
viso and not in a manner so as to 
destroy the effect of the main pro- 
vision. 

38. We have given our anxious 
consideration to the language of Sec- 
tion 14 (1) and (2) and we feel that 
on a proper interpretation of Section 
14 (2) there does not appear to be 
any real inconsistency between Sec- 
tion 14 (1), the explanation thereto 
and sub-s. (2), To begin with, Sec- 
tion 14 (1) does not limit the enlarge- 
ment of the estate of a Hindu widow 
to any particular interest in the 
property. On the other hand the ex- 
planation to S, 14 (J) brings out the 
real purpose of S. 14 (1) by giving 
an exhaustive category of cases 
where principle of S. 14 (1) has to 
operate, i.e. to cases where a Hindu 
female would get an absolute inte- 
rest, The argument of the learned 
counsel for the appellant is that as 
the right of maintenance was a pre- 
existing right, any instrument or 
transaction by which the property 
was allotted to the appellant would 


‘not be a new transaction so as to 


create a new title but would be only 
in recognition of a pre-existing right, 
namely, the right of maintenance. On 
the other hand Mr, Natesan appear- 
ing for the respondents submitted 
that the object of the proviso was 
to validate rather than to disturb 
the past transactions which had plac- 
ed certain restrictions or curbs on 
the power of Hindu female and as 
the language of the proviso is very 
wide there is no warrant for not ap- 
plying it to cases where pre-existing 
rights are concerned. In the alterna- 
tive, Mr. Natesan argued that the 
Hindu Women’s right to maintenance 
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is not a legal right unless an actual 
charge is created in respect of the 
property and is, therefore, not en- 
forceable at law. It is, therefore, not 
correct to describe a claim of a 
Hindu female’s right to maintenance 
simpliciter as a pre-existing right be- 
cause all the necessary indicia of a 
legal right are wanting. 


39. After considering various as- 
pects of the matter we are inclined 
to agree with the contentions raised 
by Mr. Krishna Murthy Iyer appear- 
ing for the appellant. In the first 
place, the appellant’s contention ap- 
pears to be more in consonance with 
the spirit and object of the statute 
itself. Secondly, we have already 
pointed out that the claim of a Hindu 
female for maintenance is undoubted- 
ly a pre-existing right and this has 
been so held not only by various 
Courts in India but also by the Judi- 
cial Committee of the Privy Council 
and by this Court. It seems to us, 
and it has been held as discussed 
above, that the claim or the right to 
maintenance possessed by a Hindu 
female is really a substitute for a 
share which she would have got in 
the property of her husband, This 
being the position, where- a Hindu 
female who gets a share in her hus- 
band’s property acquires an absolute 
. interest by virtue of S. 14 (1) of the 
Act, could it be intended by the 
legislature that in the same circum- 
stances a Hindu female who could 
not get a share but has a right of 
maintenance would not get an abso- 
lute interest? In other words, the 
position would be that the appellant 
would suffer because her husband 
had died prior to the Act of 1937. If 
the husband of the appellant had 
died after 1937, there could be no 
dispute that the appellant would have 
got an absolute interest, because 
she was entitled to her share under 
the provisions of the Hindu Women’s 
Right to Property Act, 1937, Fur- 
thermore, it may be necessary to 
study the language in which the Ex- 
planation to S. 14 (1) and sub-s, (2) 
of S. 14 are couched, It would be 
seen that while the Explanation to 
S. 14 (1) clearly and expressly men- 
tioned “property acquired by a fe- 
male Hindu” at a partition or in lieu 
of maintenance or arrears of main- 


tenance, there is no reference in sub- 
s. (2) at all to this particular mode 
of acquisition by a Hindu female | 
which clearly indicates that the in- 
tention of the Parliament was to ex- 
clude the application of sub-s, (2) to 
cases where the property has been 
acquired by a Hindu female either 
at a partition or in lieu of mainten- 
ance etc. The Explanation is an in- 
clusive definition and if the Parlia- 
ment intended that everything that 
is mentioned in the Explanation 
should be covered by  sub-s. (2) it 
should have expressly so stated in 
sub-s, (2), Again the language of 
sub-s. (2) clearly shows that it would 
apply only to such _ transactions 
which are absolutely independent in 
nature and which are not in recogni- 
tion of or in lieu of pre-existing 
rights. It appears from the Parlia- 
mentary Debates that when the Hindu 
Succession Bill, 1954, was referred 
to a Joint Committee by the Raiya 
Sabha, in S. 14 (2) which was clause 
16 (2) of the Draft Bill of the Joint 
Committee, the words mentioned 
were only gift or will, Thus the in- 
tention of the Parliament was to 
confine sub-s. (2) only to two tran- 
sactions, namely a gift or a will, 
which clearly would not include pro- 
perty received by a Hindu female in 
lieu of maintenance or at a partition. 
Subsequently, however, an amend- 
ment was proposed by one of the 
members for adding other categories, 
namely, an instrument, decree, order 
or award which was accepted by the 
Government. This would show that 
the various terms, viz., gift, will, ins- 
trument, decree, order or award 
mentioned in S. 14 (2} would have 
to be read ejusdem generis so as re- 
fer to transactions where right is 
created for the first time in favour 
of the Hindu female, The intention 
of the Parliament in adding the 
other categories to sub-s. (2) was 
merely to ensure that any transac- 
tion under which a Hindu female 
gets a new or independent title 
under any of the modes mentioned 
in S, 14 (2), namely, gift, will, . de- 
cree, order, award or an instrument 
which prescribes a restricted estate 
would not be disturbed and would 
continue to occupy the field covered 
by S. 14 (2). This would be the 
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position even if a Hindu male was 
to get the property by any of the 
modes mentioned in S. 14 (2); he would 
also get only a restricted interest 
and, therefore, the Parliament 
thought that there was no warrant 
for making any distinction between a 
male or a female in this regard and 
both were therefore, sought to be 
equated. os 


40. Finally, we cannot overlook the 
the scope and extent of a proviso. 
There can be no doubt that sub-sec- 
tion (2) of S, 14 is clearly a proviso 
to S. 14 (1) and this has been so held 
by this Court in Badri Pershad’s 
case (AIR 1970 SC 1963) (supra). It 
is well settled that a provision in the 
nature of a proviso merely carves 
out an exception to the main provi- 
sion and cannot be interpreted in a 
manner so as to destroy the effect of 
the main provision or to render the 
same nugatory, If we accept the 
argument of the respondents that 
sub-s, (2) to S$. 14 would include 
even a property which has been ac- 
quired by a Hindu female at partition 
or in lieu of maintenance then a 
substantial part of the Explanation 
would be completely set at naught 
which could never be the intention 
of the proviso. Thus we are clearly 
of the opinion that sub-s. (2) of S. 14 
of the proviso should be interpreted 
in such a way so as not to substan- 
tially erode S. 14 (1) or the Explana- 
tion thereto. In the present case we 
feel that the proviso has carved out 
completely a separate field and be- 
fore it can apply three conditions 
must exist: 


(i) that the property must have 
been acquired by way of gift, will, 
instrument, decree, order of the 
Court or by an award; 


(ii) that any of these documents 
executed in favour of a Hindu female 
must prescribe a restricted estate in 
such property; and 

(iii) that the instrument must create 
or confer a new right, title or inte- 
rest on the Hindu female and not 
merely recognise or give effect to a 
pre-existing right which the female 
Hindu already possessed, 

Where any of these documents are 
executed but no restricted estate is 
prescribed, sub-s, (2) will have’ no 
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application. Similarly. where these 
instruments do not confer any new 
title for the first time on the female 
Hindu, S, 14 (2) would have no ap- 
plication. It seems to me that Sec- 
tion 14 (2) is a salutary provision 
which has been incorporated by the 
Parliament for historical reasons in 
order to maintain the link between 
the Shastric Hindu law and the Hindu 
Law which was sought to be chang- 
ed by recent legislation, so that 
where a female Hindu became pos- 
sessed of property not in virtue of 
any pre-existing right but otherwise, 
and the grantor chose to impose cer- 
tain conditions on the grantee, the 
Legislature did not want to interfere 
with such a transaction by obliterat- 
ing or setting at naught the condi- 
tions imposed. 


41. There was some argument at 
the bar regarding the use of the term 
“limited owner” in S, 14 (1) and “re- 
stricted estate” in S. 14 (2). Not 
much, however, turns upon this, I 
think that the Parliament advisedly 
used the expression “restricted 
estate” in S. 14 (2), because while a 
limited interest would indicate only a 
life estate, a restricted estate is much 
wider in its import. For instance, 
suppose a donor while giving the pro- 
perty to a Hindu female, inserts a 
condition that she will have to pay 
Rs, 200/- to donor or to one of his 
relatives till a particular time, this 
would not come within the term 
“limited interest’, but it would be in- 
cluded by the term “restricted 
estate”, That is the only justifica- 
tion for the difference in the termi- 
nology of S, 14 (1) and (2) of the Act. 

42. Having discussed the various 
aspects of S., 14 (1) and (2) we shall 
now deal with the authorities cited 
before us by counsel for the parties 
which are by no means consistent. 
We will first deal with the authori- 
ties which took the view that we 
have taken in this case, In this con- 
nection the sheet-anchor of the argu- 
ment of the learned counsel for the 
appellant is the decision of the Bom- 
bay High Court in B.. B. Patil v. 
Gangabai, AIR 1972 Bom 16 and that 
of the counsel for the respondents is 
the decision of the Madras High 
Court in Gurunadham v. Sundrara- 
julu, ILR (1968) 1 Mad 567: (AIR 1967 
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Mad 429) and Santhanam v. Subra- 
mania, ILR (1967) 1 Mad 68. The 


latter case was affirmed in appeal by 
the Division Bench of the Madras 
High Court in S, Kachapalava Guruk- 
kal v. V, Subramania Gurukkal, AIR 
1972 Mad 279 and the aforesaid Divi- 
sion Bench judgment forms the sub- 
ject-matter of Civil Appeal No, 135 
of 1973 which will be disposed of by 
us by a separate judgment. 


43. We will now take up the case 
of the Bombay High Court relied 
upon by the learned counsel for the 
appellant which. in our opinion, lays 
down the correct law on the subject. 
In B, B. Patil v. Gangabai, AIR 1972 
Bom 16 (supra) the facts briefly 
were that the properties in question 
were the self-acquired properties of 
Devgonda and after his death in 1902 
Hira Bai daughter-in-law of Devgonda 
(widow of his son Appa, who also 
died soon thereafter) came into pos- 
session of the properties. Disputes 
arose between Hira Bai and Nem- 
gonda, the nephew of Devgonda, and 
the matter having been referred to 
the arbitrator he gave his award on 
October 15, 1903 and a decree in 
terms of the award was passed on 
October 24, 1903. Under the decree 
in terms of the award, 65 acres of 
land and one house was allotted to 
Hira Bai out of which 30 acres were 
earmarked for the provision of main- 
tenance and marriage of the three 
daughters and the rest of the pro- 
perty was ordered to be retained by 
Hirabai for life with certain restric- 
tions, After her death these proper- 
ties were to revert to Nemgonda, The 
dispute which was the subject-matter 
of the appeal before the High Court 
was confined to 35 acres of land and 
the house which was in possession of 
Hira Bai. Hira Bai continued to be 
in possession of these properties right 
upto February 25, 1967. Meanwhile 
Nemgonda had died and his sons de- 
fendants 2 to 6 claimed the proper- 
ties. After the death of Hira Bai, 
the plaintiffs, who were two out ‘of 
the three daughters of Hira Bai, fil- 
ed a suit for possession claiming en- 
tire title to the properties in posses- 
sion of Hira Bai on the ground that 
Hira Bai was in possession of the 
properties as limited owner at the 


time of the passing of the Hindu Suc-. 
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cession Act, 1956 and so her limited 
estate was enlarged into an absolute 
estate and the plaintiffs were. there- 
fore, entitled to succeed to her pro- 
perties in preference to the rever- 
sioners. The suit was contested by 
defendants 2 to 6 mainly on the 
ground that as Hira Bai under the 
compromise was to retain only a life 
interest in the properties, her case 
would be covered by S. 14 (2) of the 
Act and after her death the proper- 
ties would revert to the reversioners. 
The Court held that as Hira Bai was 
put in possession of the properties in 
lieu of her maintenance, S, 14 (2) had 
no application, because the award 
merely recognised the pre-existing 
rights of Hira Bai and did not seek 
to confer any fresh rights or source 
of title on Hira Bai. Thus even 
though the award did provide that 
Hira Bai would have a limited inte- 
rest, S, 14 (2) would have no appli- 
cation and Hira Bai will get an ab- 
solute interest after the coming into 
force of the Hindu Succession Act, 
1956. The Court observed: 


: “The explanation thus, brings under 
its purview all properties traditional- 
ly acquired by a Hindu female in 
which merely by reason of the inci- 
dents of the Hindu law she has limit- 
ed ownership. In other words, sub- 
section (1) read with this explana- 
tion provides that any property, how- 
soever acquired and in possession of 
a Hindu female after the commence- 
ment of the Act shall be held by 
her as a full owner in all cases 
where she formerly held merely 
limited ownership. As a matter of 
fact, this sub-section proceeds on the 
basis that there are several categories 
of properties of which a Hindu fe- 
male, under the provisions of the 
Hindu Law, is merely a limited 
owner, By this enactment her rights 
are enlarged and wherever under 
the Hindu Law she would merely ob- 
tain limited ownership she would, 
after the commencement of the Act, 
obtain full ownership.” 


“There is consensus of judicial 
opinion with regard to the ambit of 
sub-s, (2) of S. 14 of the Act. It 
covers only those cases of grants 
where the interest in the grantee is 
created by the. grant itself, or, in 
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other words, where the gift, will, in- 
strument, decree, order or award is 
the source or origin of the interest 
created in the grantee. Where, how- 
ever, the instruments referred to 
above are not the source of interest 
created but are merely declaratory 
or definitive of the right to property 
antecedently enjoyed by the Hindu 
female, sub-section (2) has no appli- 
cation; and it matters not if in such 
instruments it is specifically provid- 
ed in express terms that the Hindu 
female had a limited estate or 
that the property would revert 
on her death to the next rever- 
sioner, such terms are merely the re- 
iteration of the incidents of the Hindu 
Law applicable to the limited estate.” 
Dwelling on the nature and incidents 
of the right of the widow to main- 
tenance before the Hindu Women’s 
Rights to Property Act, 1937, Pale- 
kar J., speaking for the Court de- 
scribed the various characteristics and 
incidents of the right of a Hindu fe- 
male for maintenance (which have 
already been discussed by us). Final- 
ly, the Judge observed as follows: 


“It appears to us that in the con- 
text of the Hindu widows the right 
to maintenance conferred under the 
Hindu Law is indistinguishable in 
quality from her right to a share in 
the family property. That may well 
be the reason why the explanation 
to sub-section (1) of Section 14 of 
the Act makes the female allottee of 
property “in lieu of maintenance” as 
much a limited owner as when the 
widow acauires on “inheritance” or 
“at a partition’. And if in the latter 
two cases it is conceded that sub-sec- 
tion (2) does not apply on the ground 
of antecedent right to the family 
properties. we do not see any ra- 
tional justification to exclude a wi- 
dow who has an equally sufficient 
claim over the family properties for 
her maintenance.” 


44. Thus the following proposi- 
tions emerge from a detailed discus- 
sion of this case: 


(1) that the widow’s claim to main- 
tenance is undoubtedly a tangible 
right though not an absolute right to 
property so as to become a fresh 
source of title. The claim for main- 
tenance can, however, be made a 
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charge on the joint family properties, 
and even if the properties are sold 
with the notice of the said charge, 
the sold properties will be burdened 
with the claim for maintenance; 
(2) that by virtue of the Hindu 
Women’s Rights to Property Act, 
1937 the claim of the widow to main- 
tenance has been crystallized into a 
full-fledged right and any’ property 
allotted to her in lieu of mainten- 
ance becomes property to which she 
has a limited interest which by vir- 
tue of the provisions of Act of 1956 
is enlarged into an absolute title: 
(3) Section 14 (2) applies only to 
cases where grant is not in lieu of 
maintenance or in recognition of pre- 
existing rights but confers a fresh 
right or title for the first time and 
while conferring the said title cer- 
tain restrictions are placed by the 
grant or transfer, Where, however, 
the grant is merely in recognition or 
in implementation of a pre-existing 
right to claim maintenance, the case 
falls beyond the purview of Sec- 
tion 14 (2) and comes squarely with- 
in the explanation to S, 14 (1), 
The Court dissented from the con- 
trary_view taken by the Orissa and 
Madras High Courts on this gues- 
tion. We find that the facts of this 
case are on all fours with the pre- 
sent appeal, and we are in complete 
agreement with the view taken and 
the reasons given by Palekar, J. 
Once it is recognised that right of 
maintenance is a pre-existing tangible 
right, it makes no difference whe- 
ther a Hindu widow died before or 
after the enactment of Hindu Wo- 
men’s Rights to Property Act, 1937. 


45. A similar view was taken by 
an earlier decision of the Andhra 
Pradesh High Court in Gadem Red- 
dayya v. Varapula Venkataraju, AIR 
1965 Andh Pra 66, where the Court 
held that the family settlement was 
only in recognition of the pre-exist- 
ing right of the widow to mainten- 
ance and, therefore, was not covered 
by Section 14 (2) of the Act of 1956. 
In our opinion, this case correctly 
states the law on the subiect. 

46. In Sumeshwar Mishra v. 
Swami Nath Tiwari, AIR 1970 Pat 
348 the High Court of Patna appears 
to have taken the same view, -and in 
our opinion very correctly, The Patna 
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High Court differed from the deci- 
sion of the Madras High Court in 
Thatha Gurunadhan Chetti v. Smt. 
Thatha Navaneethamma, AIR 1967 
_ Mad 429 and in our opinion rightly. 
We are of the opinion, for the rea- 
sons that we have already given 
above, that the view of the Madras 
High Court was not legally correct. 
A later decision of the Patna High 
Court in Lakshmi Devi v. Shankar 
Jha, AIR 1974 Pat 87 has also taken 
the same view. We, however, fully 
approve of the view expressed by 
the Patna High Court and Andhra 
Pradesh High Court referred to 
above. 


47. Similarly in H. Venkatagouda 
v. Hanamangouda, AIR 1972 Mys 286, 
the Mysore High Court adopted the 
view of the Bombay High Court in 
B. B. Patil v. Gangabai, AIR 1972 
Bom 16 (supra) and dissented from 
the contrary view taken by the Mad- 
ras and the Orissa High Courts. In 
our opinion, this decision seems to 
have correctly interpreted the provi- 
sions of S. 14 (2) of the 1956 Act and 
has Iaid down the correct law. The 
view of the Madras High Court and 
the Orissa High Court which was 
dissented from by the Mysore High 
Court is, in our opinion. legally er- 
roneous and must be overruled, 


48. In Smt. Sharbati Devi v. Hira- 
lal, AIR 1964 Puni 114, the Punjab 
High Court clearly held that appli- 
cation of S. 14 (2) was limited to 
only those cases where a female 
Hindu acquired a title for the first 
time, for otherwise the property ac- 
quired in lieu of maintenance even 
though conferring a limited estate 
fell clearly within the ambit of ex- 
planation to S, 14 (1) of the Act and 
would, therefore, become the abso- 
lute property of the widow. Thus 
the Punjab High Court also fully 
favours the view takem by the Bom- 
bay, Patna, Mysore, Andhra Pradesh 
and other High Courts discussed 
above and has our full approval. The 
only distinction in the Punjab case is 
that here the widow got the proper- 
ties after the coming into force of 
the Hindu Women’s Rights to Pro- 
perty Act, 1937, but that, as we shall 
point out hereafter, makes no differ- 
ence with respect to the legal right 
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which a widow has to maintain her- 
self out of the family property. 


4$. The Calcutta High Court has 
also taken the same view in Sasa- 
dhar Chandra Dey v, Smt. Tara Sun- 
dari Desi, AIR 1962 Cal 438 which 
we endorse. 


50. In Saraswathi Ammal v, Anan- 
tha Shenoi, AIR 1966 Ker 66 the 
Kerala High Court, after a very detail- 
ed discussion and meticulous analysis 
of the law on the subject, pointed out 
that the right of a widow to main- 
tenance was not a matter of conces- 
sion but under the Sastric Hindu 
Law it was an obligation on the heirs 
who inherited the properties of the 
husband to maintain the widow and 
any property which the widow got 
in lieu of maintenance was not one 
given purely as a matter of conces- 
sion, but the widow acquired a right 
in such property. We fully agree 
with the view taken by the Kerala 
High Court in the aforesaid case. 


51. In Kunji Thomman v, Meenak- 
shi, ILR (1970) 2 Ker 45:(AIR 1970 
Ker 284) although the Kerala High 
Court reiterated its previous view, on 
the facts of that particular case the 
High Court held that under the fami- 
ly settlement the widow did not get 
any right to maintenance but was 
conferred a new right which was not 
based on her pre-existing right and 
on this ground the High Court felt 
that the widow would not get an ab- 
solute interest in view of the expla- 
uation to S. 14 (1). 


52. In Chellammal v. Nellammal, 
(1971) 1 Mad LJ 489 the facts were 
almost similar to the facts of the 
present case. A single Judge of the 
Madras High Court held that the 
case was clearly covered by the 
Explanation to S. 14 (1) of the Act 
and the properties given to the wi- 
dow in lieu of maintenance became 
her absolute properties and would 
not be covered by S, 14 (2) of the 
Act. This decision appears to have 
been overruled by a later decision of 
the same High Court in S. Kacha 
palaya Gurukkal v. V, Subramania 
Gurukkal, (ATR 1972 Mad 279) (supra) 
which is the subject-matter of Civil 
Appeal No. 126 of 1972 and we shall 
discuss the Division Bench’s decision 
when we refer to the authorities 
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taking a contrary view, We find our- 
selves in complete agreement with 
the view taken by the single Judge 
in Chellammal v. Nellammal (supra), 
and we overrule the Division Bench 
decision in S. Kachapalaya Guruk- 
kal’s case (supra). 

53. Thus all the decisions discuss- 
ed above proceed on the right pre- 
mises and have correctly appreciated 
the nature and incidents of a Hindu 
woman’s right to maintenance. They 
have also properly understood the 
import and applicability of Sec. 14 (2) 
of the 1956 Act and have laid down 
correct law on the subject. 

54. We now deal with the autho- 
vities taking a contrary view, which 


in our opinion, does not appear to 
be the correct view. 
55. In Narayan Patra v, Tara 


Patrani, 36 Cut LT 867: (AIR 1970 
Orissa 131) the Orissa High Court, 
following a decision of the Andhra 
Pradesh High Court in G. Kondiah 
v. G. Subbarayudu, (1968) 2 Andh WR 
455, held that since the widows were 
given only a restricted estate their 
case squarely fell within the ambit 
of Section 14 (2) of the Act and 
their interest would not be enlarged. 
Reliance was also placed on a Mad- 
ras decision in Thatha Gurunadham 
Chetty v. Thatha Navaneethamma, 
(AIR 1967 Mad 429) (supra). It is 
obvious that the conclusions arrived 
at by the High Court are not war- 
ranted by the express principles of 
Hindu Sastric Law, It is true that 
a widow’s claim for maintenance does 
not ripen into a full-fledged right to 
property, but nevertheless it is ún- 
doubtedly a right which in certain 
cases can amount to a right to pro- 
perty where it is charged. It cannot 
be said that where a property is given 
to a widow in lieu of “maintenance, 
it is given to her for the first time 
and not in lieu of a pre-existing 


right. The claim to maintenance, as 
also the right to claim property in 
order to maintain herself, is an im- 


herent right conferred by the Hindu 
Law and, therefore, any property 
given to her in lieu of maintenance 
is merely in recognition of the claim 
or right which the widow possessed 
from before, It cannot be said that 
such a right has been conferred on 
her for the first time by virtue of 


ALR. 


the document concerned and before 
the existence of the document the 
widow had no vestige of a claim or 
right at al. Once it is established — 
that the instrument merely recognis- / 
ed the pre-existing right, the widow \ 
would acquire absolute interest. ' 
Secondly, the Explanation to Section 
14 (1) merely mentions the various 
modes by which a widow can acquire 
a property and the property given 
in lieu of maintenance is one of the 
modes mentioned in the Explanation. 
Sub-section (2) is merely a proviso 
to S, 14 (1) and it cannot be inter- 
preted in such a manner as to des- 
troy the very concept of the right 
conferred on a Hindu woman under 
S. 14 (1). Sub-section (2) is limited 
only to those cases where by virtue 
of certain grant or disposition a 
right is conferred on the widow for 
the first time and the said right is 
restricted by certain conditions, In 
other words, even if by a grant or 
disposition a property is conferred 
on a Hindu male under certain con- 
ditions, the same are binding on the 
male. The effect of sub-s. (2) is 
merely to equate male and female in 
respect of grant conferring a restrict- 
ed estate. In these circumstances we 
do not agree with the views express- 
ed by the Orissa High Court. 


56. The other High Courts which 
have taken a contrary view are 
mainly the Andhra Pradesh, Allaha- 
bad and the Madras High Courts. In 
an earlier decision of the Patna 
High Court in Shiva Pujan Rai, 
v, Jamuna Missir, (1968) ILR 47. Pat 
1118 the High Court seems to rally 
round the view taken by the Mad- 
ras High Court. 


57. We shall take up the deci- 
sions of the Andhra Pradesh High 
Court, As already indicated above, 
the earlier decision of the Andhra 
Pradesh High Court in Gadam Red- 
dayya v. Varapula Venkataraju, AIR 
1965 Andh Pra 66 took the same view 
which was taken later by the Bom- 
bay High Court and held that in a 
case like the present, a Hindu female 
would get an absolute interest and 
her case would not be covered by 
sub-section (2) of S. 14 of the 1956 
Act. In Gopisetti Kondaiah v. Gunda 
Subbarayudu, ILR (1968) Andh Pra 
621 another Division Bench of the 
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same High Court appears to have 
taken a contrary view. Jaganmohan 
Reddy, C. J., speaking for the Court 
observed as follows: 


“In so far as the right of a Hindu 
woman to maintenance is concerned, 
it is necessary at this stage to point 
out one other basie concept. A 
Hindu woman has a right to be main- 
tained by her husband or from her 
husband’s property or Hindu joint 
family property. But that is merely 
a right to receive maintenance out 
of the properties without in any way 
conferring on her any right, title or 
interest therein. It is not a definite 
right, but is capable of being made a 
charge on specific properties by 
agreement, decree of Court or award, 
compromise or otherwiSe..............600. 
But this indefinite right, to be main- 
tained from out of the properties of 
a Hindu Joint family, does not, how- 
ever, create in her a proprietary 
right in the property............ But if 
a restricted estate is given by any 
such instrument, even if it be in lieu 
of maintenance, which is inconsistent 
with an estate she would get under 
the Hindu Law, then sub-section (2) 
of Section 14 would operate to give 
her only a restricted estate. ...... eet 
But if it is the latter, notwithstanding 
the fact that it was transferred in 
lieu of maintenance, if only a res- 
tricted estate was conferred by the 
instrument, then she would only have 
the restricted estate.” 

While we fully agree with the first 
part of the observations made by 
the learned Chief Justice, as he 
then was, that one of the basic con- 
cepts of Hindu Law is that a Hindu 
woman has right to be maintained 
by her husband or from her hus- 
band’s property or the joint family 
property, we respectfully disagree 
with his conelusion that even though 
this is the legal position yet the 
right to receive maintenance does 
not confer on her any right, title or 
interest in the property. It is true 
that the claim for maintenance is not 
an enforceable right but it is undoubt- 
edly a pre-existing right, even though 
no charge is made on the properties 
which are liable for her mainten- 
ance, We also do not agree with the 
view of the learned Chief Justice 
that if the property is given to the 
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widow in lieu of maintenance she 
will get only a restricted estate. In 
our opinion, the High Court of 
Andhra Pradesh has proceeded on 
wrong premises, Instead of acknow- 
ledging the right of a Hindu wo- 
man to maintenance as a right to 


a right — or for that matter a pre- 
existing right — and then consider- 
ing the effect of the subsequent 


transactions, the High Court has first 
presumed that the claim for main- 
tenance is not a tangible right at all 
and, therefore, the question of a pre- 
existing right does not arise. This, as 
we have already pointed out, is 
against the consistent view taken by 
a large number of Courts for a very 
long period. Furthermore, this case 
does not appear to have noticed the 
previous Division Bench decision in 
Gedam Reddayya’s case (supra) tak- 
ing the contrary view, and on this 
ground alone the authority of this 
case is considerably weakened. At 
any rate, since we are satisfied that 
the claim of a Hindu woman for 
maintenance is a pre-existing right, 
any transaction which is in recogni- 
tion or declaration of that right clear- 
ly falls beyond the purview of Sec- 
tion 14 (2) of the 1956 Act and, 
therefore, this authority does not lay 
down the correct law, We, therefore, 
do not approve of the view taken in 
this case and overrule the same. 


58 As regards the Madras High 
Court, the position appears to be al- 
most the same, There also, while a 
single Judge took the same view as 
the Bombay High Court and held 
that Section 14 (2) was not applicable, 
the Division Bench of the Court in 
an appeal against the order of an- 
other single Judge took the contrary 
view, In S. Kachapalaya Gurukkal 
v. V. Subramania Gurukkal, (AIR 
1972 Mad 279) (supra) the Court 
seems to draw an artificial distinc- 
tion between a claim of a widow for 
maintenance and a pre-existing right 
possessed by her, According to the 
High Court, while a claim for main- 
tenance simpliciter was not a right 
at all, the right to get a share in the 
husband’s property under the Hindu 
Women’s Rights to Property Act, 
1937 was a pre-existing right. The 
Madras High Court appears to have 
fallen into an error by misconceiving 
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the scope and extent of a Hindu wo- 
man’s right to maintenance. Second- 
ly, it appears te have interpreted the 
proviso in such a manner as to des- 
troy the effect of the main provision, 
namely, S. 14 (1) and the explanation 
thereto, for which there can be no 
warrant in law. The decision of 
Natesan, J., in Gurunadham v. Sun- 
drarajulu Chetty, (AIR 1967 Mad 429) 
(supra) which had been affirmed by 
this judgment also appears to have 
taken the same view and had fallen 
into the same error Furthermore, 
the view of the learned Judge that 
on the interpretation given and the 
view taken by the Bombay High 
Court which we have accepted, Sec- 
tion 14 is intended to override law- 
ful terms in contracts, bargains, be- 
quests or gifts ete. is mot correct, be- 
eause the scope and area of sub- 
section (2) of S, 14 is quite separate 
and defined, Such a sub-section ap- 
plies only to such transactions as 
confer new right, title or interest on 
the Hindu females. In such cases 
the titles created under sub-s. (2) are 
left intact and S. 14 (1) does not in- 
terfere with the titles so created 
under those instruments, 


59. Thus, in short, these two de- 
cisions suffer from the following le- 
gal infirmities: (i) the Madras High 
Court has not correctly or properly 
appreciated the nature and extent of 
the widow’s right to maintenance; and 
Gi) the distinction drawn by the 
Court regarding the share given to 
the widow under the Hindu Wo- 
men’s Rights to Property Act allotted 
to her before the passing of the Act 
in lieu of maintenance is based on 
artificial grounds, In fact the Act of 
1937 did not legislate anything new, 
but merely gave statutory recogni- 
tion to the old Shastrie Hindu Law 
by consolidating the same and clari- 
fying the right of the widow which 
she already possessed in matter of 
succession under the Hindu Law. This 
being the position, the Act of 1937 
makes no difference so far as the 
legal status of a widow in regard to 
her right to maintenance was con- 
eerned. The Act neither took away 


the right of maintenance nor confer- 
red the same: (iii) the Court appears 
to have given an extended meaning 
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to sub-s, (2) of S. 14 of the 1956 Act 
which has been undoubtedly enlarged 
so as to set at naught the express 
words in the Explanation to sub-~sec- 
tion (1) of S. 14 which expressly ex- 
clude the property given to a widow 
in lieu of maintenance or at a parti- 
tion from the ambit of sub-s, (2). In 
other words, such a property, accord- 
ing to the Explanation, is a property 
in which the widow would have un- 
doubtedly a limited interest which 
by operation of law (i.e. force of 
Section 14 (1)) would be enlarge 

into an absolute interest if the wi- 
dow is in possession of the property 
on the date when the Act was pass- 
ed; (iv) similarly the Court failed to 
notice that sub-s. (2) of Section 14 
would apply only where a new right 
is created for the first time by vir- 
tue of a gift, will ete, or the like ex- 
cuted in favour of the widow in res- 
pect of which she had no prior in- 
terest in the property at all, For in- 
stance, a daughter is given a limited 
interest in presence of the widow. 
Here the daughter not being an heir 
in presence of the widow (before the 
Hindu Suecession Act came into force) 
she had no right or share in the pro- 
perty, and if she was allotted some 
property under any instrument, a 
new and fresh right was created in 
her favour for the first time which 
she never possessed, Such a case 
would be squarely covered by Sec- 
tion 14 (2) of the Act. 


60. In Ram Jag Misir v. Director 
of Consolidation U, P., AIR 1975 All 
151 the same view has been taken 
as the Madras High Court. This case 
does not discuss the various aspects 
which have been pointed out by us 
and proceeds purely on the basis 
that as the widow acquired a restrict- 
ed estate under the compromise, Sec- 
tion 14 (2) would at once apply. It 
has not at all considered the deci- 
sion of this Court that a mere 
description of limited interest in 
a grant or compromise is not a 
restriction but may just as well be 
merely a statement of the law as it 
stood when the grant was made. The 
Court has also not considered the 
various incidents and characteristics 
of the widow’s right to maintenance 


under the Hindu Law. 
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61. Reliance was also placed by 
the learned counsel for the respon- 
dents on a Division Bench decision 
of the Patna High Court in Shiva 
Pujan Rai v, Jamuna Missir, (1968) 
ILR 47 Pat 1118 (supra) where the 
High Court held that the property 
given to a widow under a compro- 
mise in lieu of her maintenance was 
covered by sub-s. (2) of S. 14. This 
decision was really based on the pe- 
culiar findings of fact arrived at by 
the Courts of fact. The High Court 
in the first place held that on the 
facts there was nothing to show that 
the widow acquired any interest in- 
dependent of the compromise under 
which she was given the property. 
In these circumstances, it may be 
that the widow was given a fresh or 
a new title under the compromise in 
which case the matter would be 
clearly covered by S. 14 (2) of the 
1956 Act. Even if this case be treat- 
ed as an authority for the proposi- 
tion that any property allotted to a 
widow under a compromise in lieu 
of maintenance would be covered by 
S. 14 (2) of the Act, then we dissent 
from this view, and for the reasons 
which we have already given. we 
choose to prefer the view taken by 
the Patna High Court in later case 
in Sumeshwar Mishra v. Swami Nath 
Tiwari, (AIR 1970 Pat 348) (supra) 
which lays down the correct law on 
the subject. 


62. Reliance was also placed on a 
Full Bench decision of the Jammu & 
Kashmir High Court in Ajab Singh 
v. Ram Singh, AIR 1959 J & K 92 
(FB), In this case also the various as- 
pects which we have indicated and 
the nature and extent of the Hindu 
women’s right to maintenance were 
not considered at all and the Court 
proceeded by giving an extended 
meaning to the provisions of sub- 
section (2) of S. 14 which in that 
case was sub-s. (2) of S. 12 of the 
Jammu & Kashmir Hindu Succession 
Act, 1956, It is true that the lead- 
ing judgment was given byoneof us 
(Fazal Ali, J.) but I must confess 
that the important question of law 
that has been argued before us in all 
its comprehensive aspects was not 
presented before me in that case and 
even the counsel for the respondents 
did not seriously contend that sub- 
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section (2) of S. 14 was not applic- 
able. For these reasons we are not 
in a position to approve of the Full 
Bench decision of the Jammu and 
Kashmir High Court in Ajab Singh’s 
case which is hereby overruled. 


63. Thus on a careful scrutiny and 
analysis of the authorities discussed 
above, the position seems to be that 
the view taken by the High Courts 
of Bombay, Andhra Pradesh, Patna, 
Mysore, Punjab, Calcutta and Kerala 
to the effect that the widow’s claim 
to maintenance, even though granted 
to her subject to certain restrictions, 
is covered by S. 14 (1) and not by 
sub-s, (2) is based on the following 
premises! 


(1) That the right of a Hindu wi- 
dow to claim maintenance is un- 
doubtedly a right against preperty 
though not a right to property. Such 
a right can mature into a full-fleds- 
ed one if it is charged on the pro- 
perty either by an agreement. or by a 
decree, Even otherwise, where a 
family possesses property, the bhus- 
band, or in case of his death, his 
heirs are burdened with the obliga- 
tion to maintain the widow and, 
therefore, the widow’s claim for main- 
tenance is not an empty formality 
but a pre-existing right. 


(2) Section 14 (2) which is in the 
nature of a proviso to S, 14 (1) can- 
not be interpreted in a way so as to 
destroy the concept and defeat the 
purpose which is sought to be effec- 
tuated by S, 14 (1) in conferring an 
absolute interest on the Hindu wo- 
men and in doing away with what 
was heretobefore known as the 
Hindu women’s estate. The proviso 
will apply only to such cases which 
flow beyond the purview of the Ex- 
planation to S. 14 (1). 


(3) That the proviso would not ap- 
ply to any grant or transfer in fa- 
vour of the widow hedged in by 
limitation or restrictions, where the 
grant is merely in recognition or de- 
claration of a pre-existing right, it 
will apply only to such a case where 
a new right which the female did 
not possess at all is sought to be 
conferred on her under certain limi- 
tations or exceptions. In fact in such 
a case even if a conditional grant is 
made to a male, he would be bound 
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by the condition imposed. The pro- 
viso wipes out the distinction between 
a male and a female in this respect. 


64. The contrary view taken by 
the Madras, Orissa, Andhra Pradesh, 
Allahabad and Jammu & Kashmir 


High Courts proceeds on the follow- . 


ing grounds: 


(1) That a widow’s claim to main- 
tenance is merely an inchoate or in- 
complete right having no legal sta- 
tus, unless the widow gets a pro- 
perty in lieu of maintenance or un- 
less a charge is created in a particu- 
lar property the claim for mainten- 
ance cannot be legally enforced. 
Thus, where under a grant, compro- 
mise, transfer or a decree, a property 
is allotted to the widow in lieu of 
maintenance, it is not the recognition 
of any pre-existing right but it 
amounts to conferment of a new 
right for the first time which in fact 
did not exist before the said demise. 
This view is really based on the pro- 
visions of the Hindu Women’s Rights 
to Property Act, 1937, under which 
the widow has got the right to get a 
share of her son in lieu of partition 
and even otherwise she is entitled 
to her share in the joint Hindu fami- 
ly property on partition. These High 
Courts, therefore, seem to be of the 
opinion that in view of the provisions 
of the Hindu Women’s Rights to Pro- 
perty Act, the widow in claiming 4 
share in the property has a pre-exis- 
ing. right which is recognised by law, 
namely, the Act of 1937. The same, 
however, cannot be said of a bare 
claim to maintenance which has not 
been recognised as a legal right and 
which can mature into a legally en- 
forceable right only under a grant 
or demise, This view suffers from 
a serious fallacy, which is based on 
a misconception of the true position 
of a Hindu widow’s claim for main- 
tenance. It has been seen from the 
discussion regarding the widow’s 
claim for maintenance and her status 
in family that under the pure Sastric 
Hindu Law the widow is almost a 
co-owner of the properties with her 
husband and even before the Act. of 
1937 she was entitled to the share 
of a son on the death of her husband 
after partition according to some 
schools of Hindu Law. The Act of 
1937 did ‘not introduce any new. right 
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but merely gave a statutory recogni- 
tion to the old Sastric Hindu Law 
on the subject. In this respect: the 
Act of 1937 is very different from 
the Act of 1956, the latter of which 
has made a revolutionary change in 
the Hindu Law and has changed the 
entire complexion and concept of 
Hindu women’s estate. In these. cir- 
cumstances, therefore, if the widow’s 
claim for maintenance or right to 
get the share of a son existed before 
the Act of 1937, it is futile to dub 
this right as flowing from the Act of 
1937, The second fallacy in this 
view is that the Court failed to con- 
sider that the claim for maintenance 
is an important right which is grant- 
ed to the widow under the Sastric 
Hindu Law which enjoins the hus- 
band to maintain his wife even if he 
has no property. Where he has a 
property the widow has to be main- 
tained from that property so much 
so that after the death of her hus- 
band any one who inherits that pro- 
perty takes the property subject to 
the burden of maintaining the wi- 
dow. Even where the property is 
transferred for payment of family 
debts and the transferee has the no- 
tice of the widow’s claim for main- 
tenance, he has to discharge the bur- 
den of maintaining the widow from 
the property sold to him. Thus the 
nature and extent of the right of 
the widow to claim maintenance is 
undoubtedly a pre-existing right and 
it is wrong to say that such a right 
comes into existence only if the pro- 
perty is allotted to the widow in lieu 
of maintenance and not otherwise. 


65. Another reasoning given by 
the courts taking the contrary view 
is that sub-s, (2) being in the nature 
of a proviso to S., 14 (1) all grants 
with conditions take the case out. of 
Section 14 (1), This, as we have al- 
ready pointed out, is based on a 
wrong interpretation of the scope 
and ambit of sub-s, (2) of S. 14. 


6&6. Lastly, the contrary view is in 
direct conflict with the observations 
made by this Court in the cases. re- 
ferred to above, where a grant in 
lieu of maintenance of the widow 
has been interpreted as being in re- 
cognition of a pre-existing right so 
as to take away the case from the 
ambit of sub-s. (2). : 
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67. For these reasons and those 
given heretobefore, we choose to pre- 
fer the view taken by Palekar, J., in 
B. B. Patil v, Gangabai, AIR 1972 Bom 
16 (supra) which appears to be more 
tin consonance with the object and 
spirit of the 1956 Act. We, there- 
fore, affirm and approve of the de- 
cisions of the Bombay High Court in 
B. B. Patil v. Gangabai; of the Andhra 
Pradesh High Court in Gadam Red- 
dayya v. Varapula Venkataraju, AIR 
1965 Andh Pra 66; of the Mysore 
High Court in H. Venkanagouda v. 
Hanamanagouda, AIR 1972 Mys 286; 
of the Patna High Court in Sumesh- 
war Mishra v. Swami Nath Tiwari, 
AIR 1970 Pat 348; of the Punjab 
High Court in Smt, Sharbati Devi v. 
Hiralal, AIR 1964 Punj 114 and Cal- 
cutta High Court in Sasadhar Chan- 
dra Dey v. Smt. Tara Sundari Dasi, 
AIR 1962 Cal 438 (supra) and’ dis- 
approve the decisions of the Orissa 
High Court in Narayan Patra v. Tara 
Patrani, AIR 1970 Orissa 131; Andhra 
Pradesh High Court in Gopisetty 
Kondaiah v. Gunda Subbarayudu, 
ILR (1968) Andh Pra 621 (supra); 
Madras High Court in S, Kachapa-~ 
laya Gurukkal v. V. Subramania 
Gurukkal, AIR 1972 Mad 279 (supra) 
and Gurunadham v. Sundrarajulu, 
(AIR 1967 Mad 429); of the Allaha- 
bad High Court in Ram Jag Missir 
v. Director of Consolidation, U. P., 
(AIR 1975 All 151) and in Ajab 
Singh v. Ram Singh, AIR 1959 J and 
K 92 (FB) of the Jammu & Kashmir 
High Court. 


68. Lastly strong reliance was 
placed by Mr. Natesan counsel for 
the respondents on a decision of this 
Court in Smt. Naraini Devi v. Smt. 
Ramo Devi, (1976) 1 SCC 574: (AIR 
1976 SC 2198) to which one of us 


(Fazal Ali, J.) was a party. This 
case is no doubt directly in point 
and this Court by holding that 


where under an award an interest is 
created in favour of a widow that 
she should be entitled to rent out 
the property for her lifetime, it was 
held by this Court that this amount- 
ted to a restricted estate under Sec- 
tion 14 (2) of the 1956 Act, Unfortu- 
nately the various aspects, namely, 
the nature and extent of the Hindu 
women’s right to maintenance, the 
limited scope of sub-s, (2) which is a. 
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proviso to sub-s. (1) of S. 14 and 
the effect of the Explanation ete., 
to which we have adverted in this 
judgment, were neither brought to 
our notice nor were argued before us 
in that case, Secondly, the ground 
on which this Court distinguished 
the earlier decision of this Court in 
Badri Pershad v, Smt. Kanso Devi, 
(AIR 1970 SC 1963) (supra) was that 
in the aforesaid decision the Hindu 
widow had a share or interest in the 
house of her husband under the 
Hindu Law as it was applicable 
then, and, therefore, such a share 
amounted to a pre-existing right, The 
attention of this Court, however, was 
not drawn to the language of the Ex- 
planation to S., 14 (1) where a pro- 
perty given to a widow at a partition 
or in lieu of maintenance had been 
placed in the same category, and 
therefore, the reason given by this 
Court does not appear to be sound. 
For the reasons that we have already 
given, after taking an overall view 
of the situation, we are satisfied that 
the Division Bench decision of this 
Court in Naraini Devi’s case (supra) 
was not correctly decided and is, 
therefore, overruled. 


69. Indeed, if the contrary view is 
accepted, it will, in my opinion, set 
at naught the legislative process of a 
part of Hindu Law of the intestate 
succession and curb the social urges 
and aspirations of the Hindu women, 
particularly in the International Year 
of Women, by reviving a highly de- 
testable legacy which was sought to 
be buried by the Parliament after 
independence so that the new legisla- 
tion may march with the times. 


70. We would now like to sum- 
marise the legal conclusions which 
we have reached after an exhaustive 
considerations of the authorities men- 
tioned above on the question of law 
involved in this appeal as to the in- 
terpretation of S, 14 (1) and (2) of 
the Act of 1956. These conclusions 
may be stated thus: 

(1) The Hindu female’s right to 
maintenance is not an empty forma- 
lity or an illusory claim being con- 
ceded as a matter of grace and gene- 
rosity, but is a tangible right against 
property which flows from the spiri- 
tual relationship between the hus- 
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band and the wife and is recognised 
and enjoined by pure Shastrie Hindu 
Law and has been strongly stressed 
even by the earlier Hindu jurists 
starting from Yajnavalkya to Manu. 
Such a right may not be a right to 
property but it is a right against 
property and the husband has a per- 
sonal obligation to maintain his wife 
and if he or the family has property, 
the female has the legal right to be 
maintained therefrom, If a charge 
is created for the maintenance of a 
female, the said right becomes a le- 
gally enforceable one. At any rate, 
even without a charge the claim for 
maintenance is doubtless a pre-exist- 
ing right so that any transfer de- 
claring or recognising such a right 
does not confer any new title but 
merely endorses or confirms the pre- 
existing rights. 

(2) Section 14 (1) and the Explana- 
tion thereto have been couched in 
the widest possible terms and must 
be liberally construed in favour of 
the females so as to advance the ob- 
ject of the 1956 Act and promote the 
socio-economic ends sought to be 
achieved by this long needed legisla- 
tion. 

(3) Sub-section (2) of S.14isin the 
nature of a proviso and has a field 
of its own without interfering with 
the operation of S. 14 (1) materially. 
The proviso should not be construed 
in a manner so as to destroy the ef- 
fect of the main provision or the pro- 
tection granted by S, 14 (1) or in a 
a way so as to become totally in- 
consistent with the main provision. 

(4) Sub-section (2) of S., 14 applies 
to instruments, decrees, awards, gifts 
ete, which create independent and 
new titles in favour of the females 
for the first time and has no applica- 
tion where the instrument concerned 


merely seeks to confirm, endorse, 
declare or recognise pre-existing 
rights. In such cases a restricted 


estate in favour of a female is legal- 
ly permissible and Section 14 (1) will 
not operate in this sphere. Where, 
however, an instrument merely de- 
clares or recognises a pre-existing 
right, such as a claim to mainten- 
ance or partition or share to which 
the female is entitled, the sub-section 
has absolutely no application and the 
female’s limited interest would auto- 
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matically be enlarged into an abso- 
lute one by force of Section 14 (1) 
and the restrictions placed, if any, 
under the document would have t 
be ignored, 


in lieu of maintenance or a share at 
partition, the instrument istaken out 
of the ambit of sub-s. (2) and would 
be governed by Section 14 (1) de- 
spite any restrictions placed on the 
powers of the transferee. 

(5) The use of express terms like 
“property acquired by a female 
Hindu at a partition’, “or in lieu of 
maintenance” “or arrears of main- 
tenance” ete. in the Explanation to 
Section 14 (1) clearly makes sub-sec- 
tion (2) inapplicable to these catego- 
ries which have been expressly ex- 
cepted from the operation of sub- 
section (2). 


(6) The words “possessed by” used 
by the Legislature in S, 14 (1) are 
of the widest possible amplitude and 
include the state of owning a pro- 
perty even though the owner is not 
in actual or physical possession of 
the same, Thus, where a widow gets 
a share in the property under a pre- 
liminary decree before or at the 
time when the 1956 Act had been 
passed but had not been given actual 
possession under a final decree, the 


property would be deemed to be pos- | 


sessed by her and by force of Sec- 
tion 14 (1) she would get absolute 
interest in the property. It is equal- 
ly well settled that the possession of 
the widow, however, must be under 
some vestige of a claim, right or 
title, because the section does not 
contemplate the possession of any 
a trespasser without any right or 
itle. 


(7) That the words “restricted 
estate” used in S, 14 (2) are wider 
than limited interest as indicated in 
Section 14 (1) and they include not 
only limited interest, but also any 
other kind of limitation that may be 
placed on the transferee, 


71. Applying the principles enun- 
ciated above to the facts of the pre- 
sent case, we find— 


(i) that the properties in suit were 
allotted to the appellant Tulasamma 


to. 
k Thus where a property | 
is allotted or transferred to a female’ 


4977 


on July 30, 1949 under a compromise 
tertified by the Court; 

(ii) that the appellant had taken 
only a life interest in the properties 
and there was a clear restriction pro- 
hibiting her from alienating the pro- 
perties. 

(iii) that despite these restrictions, 
she continued to be in possession of 
the properties till 1956 when the Act 
of 1956 came into force; and 

(iv) that the alienations which she 
had made in 1960 and 1961 were 
after she had acquired an absolute 
interest in the properties, 


72. It is, therefore, clear that the 
compromise by which the properties 
were allotted to the appellant Tulas- 
amma in lieu of her maintenance 
were merely in recognition of her 
right to maintenance which was a 
pre-existing right and, therefore, 
the case of the appellant would be 
taken out of the ambit of Sec, 14 (2) 
and would fall squarely within Section 
14 (1) read with the Explanation 
thereto, Thus the appellant would 
acquire an absolute interest when 
she was in possession of the proper- 
ties at the time when the 1956 Act 
came into force and any restrictions 
placed under the compromise would 
have to be completely ignored. This 
being the position, the High Court 
was in error in holding that the ap- 
pellant Tulasamma would have only 
a limited interest and in setting aside 
the alienations made by her, © We 
are satisfied that the High Court de- 
creed the suit of the plaintiffs on an 
erroneous view of the law. 


73. The result is that the appeal 
is allowed, the judgment and decree 
of the High Court are set aside. the 
judgment of the District Judge, Nel- 


lore is hereby restored and the 
plaintiffs’ suit is dismissed. In the 
peculiar circumstances of this case 


and having regard to the serious di- 
vergence of judicial opinion of the 
various Courts in India, we would 
make no order as to costs in this 
Court, 


Appeal allowed. 
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Y. V. CHANDRACHUD, P. K. GOSWAMI 
AND P. N. SHINGHAL, JJ. 
Naib Subedar Lachhman Dass, Appel- 
Pat y, Union of India and others, Respon- 
ents, 


Criminal Appeal No, 8 of 1972, D/- 
28-3-1977. 


Constitution of India, Article 226 — 
Delay —- Writ petition challenging order 
of discharge passed against Army servant 
after 4 years — No satisfactory explana- 
tion available for the delay — High Court 
held was justified in dismissing petition 
summarily, (Para 3) 


CHANDRACHUD, J.:— The appellant 
was dismissed from service by an order of 
the Court Martial dated May 17, 1966. He 
filed an appeal from that order to the 
Chief of Army Staff, who by his order 
dated December 21, 1966 set aside the 
order of dismissal and substituted in its 
place an order of discharge with restro- 
spective effect from July 11, 1966. Four 
years thereafter the appellant filed a 
writ petition in the Delhi High Court on 
September 22, 1970 which was dismissed 
in limine by the High Court on Novem- 
ber 25, 1970. This appeal by special leave 
is directed against that order. 


2. The writ petition filed by the appel- 
lant in the High Court shows that various 
ill-conceived remedies were adopted by 
him after the Chief of Army Staff passed, 
the order dated December 21, 1966. In 
December 1968, which itself was two years 
later, the appellant filed a writ petition 
in this Court under Article 32 of the Con- 
stitution which he withdrew on March 
19, 1969. In May, 1969 he filed another 
writ petition under Art, 32 which was 
dismissed by this Court on September 1, 
1969. He then filed a review petition on 
August 3, 1969 which was dismissed by 
this Court on December 19, 1969. In Feb- 
ruary, 1970 he again moved this Court 
under Art. 32 but, for a change, he alleg- 
ed on this occasion that Order XV of the 
Supreme Court Rules was ultra vires. 
That petition was dismissed on August 3, 
1970 and one month thereafter he filed the 
present writ petition in the High Court. 

3. It may perhaps be that the appel- 
lant was misdirected in regard to the re- 
medies which he should have adopted, 
but what stares one in the face is that it 
was for the first time in September, 1970 
that the appellant invoked the extra- 
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ordinary powers of the High Court under 
Article 226 of the Constitution for chai- 
lenging the legality of an order dated 
December 21, 1966. The writ petition was 
filed after a gross delay for which there 
is no satisfactory explanation and, there- 
fore, the High Court was justified in dis- 
missing it summarily, 


å. The appeal accordingly fails and is 
dismissed, but there will be no order as 
to costs, 

Appeal dismissed. 


AIR 1977 SUPREME COURT 1980 
(From: Mysore)* 


V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 


R. 5. Kallolimath, Appellant v. The 
State of Mysore and another, Respon- 
dents. 


Civil Appeal No, 1659 of 1972, D/- 
6-5-1977. 


Constitution of India, Arts. 309, and 
226 — Refixation of date of birth — 
Deprivation of benefit under Mysore 
Government Memorandum, B/- 14-8- 
58 — Validity. 


Grant of extension of service to 
the appellant presumably in terms of 
Mysore Government Memorandum, 
D/- 14-8-1958. Government retracing 
its steps and suddenly terminating 
services of appellant. Writ petition. 
Held, that nothing tangible was on 
record justifying the action of the 
Government, Course adopted by the 
Government in not allowing the ap- 
pellant to continue in service for half 
of the period of difference between 
the date of birth as originally re- 
corded in the service register and the 
revised date of birth as per the 
direction contained in the Memoran- 
dum,..D/- 14-8-1958, had manifestly 
resulted in grave injustice. This was 
a pre-eminently fit case in which the 
High Court instead of dismissing the 
writ petition in limine should have 
heard matter on merits. (Para 14) 
Cases Referred: Chronclogical Paras 
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*(W. P, No. 1662 of 1971, D/- 5-7- 
1971 (Mys)). ae 
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B. P. Singh Adv., for Appellant; N. ` 
Nettar Adv., for Respondents, i 


JASWANT SINGH, J.:— This ap-' 
peal by special leave is directed 
against an order dated July 5, 1971, 
of the High Court of Mysore at Ban- 
galore dismissing in limine writ peti- 
tion No. 1662 of 1971 seeking ` issu- 
ance of a writ quashing order No. 
P. W. D./EBS 70 dated March 31, 
1971, passed by the first respondent 
herein directing that January 28, 
1904, be accepted as the correct date 
of birth of the appellant and the pe- 
riod from January 28, 1959 (the date 
of his attaining superannuation) to 
March 31, 1959 (when he actually 
handed over charge of his office) be 
treated as extension of service, 


_ 2. Briefly stated, the facts lead- 
ing to the appeal are: The appellant 
joined service as a Senior Operator 
In the Department of Electricity of 
the State of Mysore on November 
23, 1945. Though in the registers of. 
the school and other educational in- | 
stitutions in which the appellant had. 
studied, his date of birth had been. 
recorded as January 28, 1904, he, 
fave March 13, 1912 (AD) as the 
date of his birth at the time of his 
entry into service and produced a 
horoscope in support of his represen- 
tation, Relying òn the .- horoscope, 
the Deputy Chief Electrical Engineer 
accepted March 13, 1912 as the date 
of the appellant’s birth and entry 
in the service register came to be 
made accordingly. In course of time, 
the appellant was promoted as As- 
sistant Superintendent, Power and 
Light, Mysore. In or about 1950, 
the erstwhile Government of Mysore 
in pursuance of the policy decision 
taken by it in respect of the dates 
of birth of Government servants 
Started revising the entries relating 
to the dates of birth in case of those 
of its employees whose dates as en- 
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tered in the service `register were 
different from the entries made in 
the school or college registers. Con- 


sequently the appellant was also call- 
ed upon by the State Government to 
furnish information regarding the 
educational institutions where he had 


studied. On the appellants supply- 
ing the requisite information, the 
State Government made inquiries 


from the heads of the various institu- 
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tions in which the appellant had 
prosecuted his studies and on coming 
to know that his date of birth as en- 
tered in the registers of the institu- 
tions was January 28, 1904, it ac- 
cepted that date as the correct date 
of the appellant’s birth and informed 
the Accountant General, the Chief 
Electrical Engineer of Mysore and 
the appellant accordingly on June 26, 
1954, The appellant thereupon rais- 
ed a protest and made representa- 
tions to the concerned authorities 
against the alteration in the date of 
his birth contending that the date of 
birth declared by him at the time of 
his joining the State service was ab- 
solutely correct. On the matter be- 
ing put up before the Minister for 
Industries and Electricity, he direct- 
ed that the appellant be asked to 
see him on November 16, 1955, 
to put forth his case before him 
together with evidence, if any. 
Though the appellant could not 
appear before the Minister on 
November 16, 1955, he did appear be- 
fore him on December 12, 1955 when 
the latter after hearing the former 
recorded the following note on the 
concerned file:— 


"Sri R. S. Kallolimath, Assistant 
Superintendent, Power and Light, 
Mysore, has submitted a memoran- 
dum through the Chief Electrical En- 
gineer praying that his date of birth 
may kindly be accepted as 23rd 
December, 1912 instead of 28th Janu- 
ary, 1904 as already ordered by Gov- 
ernment, He submits that 23-12-1912 
is the date given by him in his ap- 
plication for appointment and that it 
has been changed to 28-1-1904 on 
the basis of the information furnish- 
ed by the College in which be stu- 
died. It is asserted that when he 
was called upon to furnish evidence 
in the matter, he had only his horo- 
scope written in Marathi and that he 
was not able to lay his figure (writ- 
ten in pencil as finger above) on 
other collateral evidence available in 
his family records. He says that 
subsequently, he had been able to 
get the original declaration made by 
Sri Dundappa Kadeppa Jotwar (bis 
patron and benefactor) before the 
Magistrate of Terdal Taluk, Sangli 
State. The original declaration has 
been produced, This declaration be- 
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fore the Magistrate was made on 4-2- 
1941, and long before Sri Kallolimath 
got into service. According to the 
declaration. the date of birth is 23-12- 
1912, There is no reason to doubt 
the bona fides of this declaration 
made before the Magistrate in 1941 
since it has happened long before 
the officer entering into service. This 
cannot be said to have been fabri- 
cated. The date of birth in the 
declaration agrees with the date of 
birth given in the application for ap- 
pointment, It is also corroborated by 
the Horoscope, This is a circum- 
stance which makes out a prima facie 
case for reconsideration of the ques- 
tion. It may be placed before the 
Council for consideration.” 

3. On October 23, 1956, a com- 
munication appears to have been ad- 
dressed on behalf of the Government 


of Mysore 


to the Chief Electrical Engineer 
stating that there was no material 
for reconsideration of the decision 


taken by the Government with re- 
gard to the appellant’s age. A copy of 
this communication was also des- 
patched to the appellant on October 
29, 1956. Despite this intimation, 
the appellant kept on making further 
representations requesting the Gov- 
ernment not to alter the date of his 
birth as entered in the service regis- 
ter but the same did not evoke any 
response. 

4, On the formation of the My- 
sore Electricity Board, the appellant’s 
services were lent to the Board with 
effect from September 30, 1957. 
Shortly thereafter i, e. on October 8, 
1957, he was promoted as First 
Grade Superintendent in the scale of 
Rs. 550-840 and was posted to: the 
Bangalore Power and Light Civil 
Area, Bangalore-1, 

5. On June. 14, 1958, the appellant 
received a communication from the 
Chief Electrical Engineer informing 
him that he would be attaining the 
age of superannuation on January 
28, 1959, in accordance with the en- 
tries in his college register. The ap- 
pellant thereupon wrote to the Chief 
Electrical Engineer on July 4, 1958, 
stating that his representation to the 
State Government was still pending 
and that the order was not binding 
on him. 

6. By notification dated August 14, 
1958, the State Government directed 
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that “all such Government servants 
whose dates of birth have been revis- 
ed to an earlier date consequent on 
the policy of the Government of the 
former Mysore State to review the 
dates of birth of all servants as set 
out in D. O. letter No. 122!5-12325/ 
CB. 121-50-98 dated 20 March, 1950 
and Official Memorandum No. 10612- 
50/R. P. S. 21-51-6 dated 4 November, 
1952, should be granted extension of 
service equal to half the period of 
difference between the date of birth 
as originally indicated in the Govern- 
neat records and the revised date of 
irth”, 


T. On March 30, 1959, when the 
appellant was serving as Executive 
Engineer at K. G. F. he was inform- 
ed by the Chief Electrical Engineer 
on telephone that he had been retir- 
ed from service with immediate ef- 
fect and that he should hand over 
charge of his office. On April 1, 
1959, the appellant received a formal 
written communcation from the Chief 
Electrical Engineer reiterating that 
he had been retired from service 
with immediate effect. Aggrieved by 
this order, the appellant filed a 
writ petition, being writ peti- 
tion No. 524 of 1959, in the High 
Court of Mysore challenging the ac- 
tion of the Government. At the 
hearing of this petition on December 
13. 1961, counsel for the appellant 
made a statement before the court 
withdrawing the petition ‘without 
prejudice to the other remedies that 
might be available to his client not 
only by way of institution of a suit 
but also under the Official Memo- 
randum issued by the Government 
on August 14, 1958” The petition 
was accordingly permitted to be 
withdrawn, On March 28, 1962, the 
appellant filed a suit against the 
first respondent seeking: 


(a) a declaration that he still con- 
tinued in service and was entitled to 
all the benefits of his service, and 
that the communications dated June, 
14, 1958 and April 1, 1959 were in- 
valid and were liable to be quashed. 


(b) issue of a mandatory injunc- 
tion directing the Government to ac- 
cept the date of birth as entered in 
the service register as the date of 
his birth, to work out the date of his 
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attaining superannuation accordingly, 
and to refrain from accepting or re- 
lying on the entry found in the Col- 
lege Register as the date of his- 
birth and to pay all such amounts : 
or emoluments as might be found, 
due to him (the appellant) including 
the emoluments to which he was legi- 
timately entitled by way of incre- 
ments, promotion etc., 


(c) In the: alternative, the appellant 
prayed for issue of a mandatory 
injunction directing the Government 
to implement the communications 
dated August 14, 1958 issued in their 
No. GAD 3 DTS 58 and to pay to 
him all such amounts or emolu- 
ments as might be found due to him 
including the emoluments by way of 
increments, promotions etc.” 


8. The suit was contested by the 
State Government inter alia on the 
grounds that mere entry of the date 
of birth in the service register of the 
appellant at the time of his appoint- 
ment was not conclusive and that 
the Government had power and 
authority to alter the date if it was 
subsequently found to be incorrect, 
that the date accepted by the Gov- 
ernment, viz., January 28, 1904 was 
the one which was found in the re- 
gisters of the institutions in which | 
the appellant had studied. that the 
Government order dated August 14, 
1958, did not enable the appellant to 
claim extension of service as of right 
and that the suit was barred by 
time. 

9. On a consideration of the evi- 
dence adduced before it, the trial 
Court decreed the suit vide its judg- 
ment dated March 31, 1965 holding 
that the suit was within time and 
that the Goverment order dated 
April 1, 1959, retiring the appellant 
from service without giving him a 
prior show cause notice and without 
affording him an opportunity to 
rebut the case of the State violated 
the service rules and the principles 
of natural justice and was invalid. It 
further held that though the Gov- 
ernment had power to review or al- 
ter the date of birth and was not 
estopped from examining, reviewing 
or altering the appellant’s date of 
birth, it was not justified in altering 
his date of birth on the basis of the 
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entry in his college register which that declaration can only be under- 
could not be accepted as final, It, stood as declaring that in the ab- 
however, observed that the appellant sence of any refixation of the date 


was not entitled to the benefit of 
government Order dated August 14, 
1958. Agegrieved by this judgment 
and decree, the State preferred an 
appeal to the High Court which was 
partially accepted vide judgment 
dated September 20, 1968. While up- 
holding the part of the judgment and 
decree of the trial Court which de- 
clared that the decision of the Gov- 
ernment fixing the appellant’s date 
of birth as January 28, 1904 and the 
Government order dated April 1, 1959 
retiring the appellant from service 
was invalid and the appellant was 
still in service on the date of the 
suit, the High Court quashed that 
part of the judgment and decree of 
the trial Court which directed the 
State Government to accept the date 
of birth as entered in the service re- 
gister as the correct date. The High 
Court also set aside the judgment 
and decree of the trial Court in so 
far as it directed the Government to 
pay all such sums or emoluments as 
might be found due to the appellant 
including the emoluments as he might 
be ultimately entitled to by way of 
increments etc, on the ground that 
an equally efficacious relief could 
be obtained by filing a suit and there 
was no prayer in the plaint for a 
specific amount by way of arrears of 
salary, With regard to the alterna- 
tive relief sought by the appellant, 
the High Court observed as follows:— 
“The alternative prayer for the 
issue of a mandatory injunction with 
a direction to Government to imple- 
ment the communication (sic) of the 
Government dated 14-8-1958 does 
not arise for consideration in view 
of the fact that the order of the Gov- 
ernment has been declared invalid.” 
10. The first respondent then 
made an application to the High 
Court for review of its aforesaid 
judgment and decree which was dis- 
posed of by the Court on July 3, 
1970. The material portion of the 
order of the High Court disposing of 
the review application runs thus:— 
“Consequently, it was held that 
the plaintiff respondent was entitled 
to a declaration that he was still in 
service on the date of the suit. But 


of birth of plaintiff-respondent by 
the Government, the plaintiff-respon- 
dent must be deemed to be in service 


on the date of the suit. The above 
said declaration cannot be wunder- 
stood to mean that the Government 


eannot refix the date of birth of the 
plaintiff-respondent, according to 
law. We consider that this clarifica- 


tion is sufficient and no further 
order is necessary on the above re- 
view petition.” 

11. Pursuant to the observations 


made by the High Court on Septem- 
ber, 8, 1970 (while disposing of an- 
other writ petition (No, 1354 of 1969) 
filed by the appellant) to the effect 
that the Government’s power to hold 
an enquiry into the correctness of 
the date of birth of a Government 
servant did not come to an end with 
the retirement of the Government 
servant from service, the Govern- 
ment vide order No, PWD/1EBS/70 
dated November 18, 1970 directed 
Shri T. S. Narayana Rao, Joint Secre- 
tary to Government of Mysore, 
General Administration Department, 
to make an enquiry for the purpose 
of determining the correct date of 
birth of the appellant. The Enquiry 
Officer accordingly held an enquiry 
and submitted his report to the Gov- 
ernment, the operative portion where- 
of runs thus:— 


“I have carefully considered the 
oral and docurnentary evidence plac- 
ed before me on behalf of Govern- 
ment. Shri Kallolimath, in his de- 
claration dated 21-4-1950 (Exhibit- 
H) admitted that he studied in Kar- 
natak School, the Wilsom College 
and the Royal Institute. The years 
of his stay in these Institutions are 
also indicated there. The Registers 
of these Institutions for the relevant 
periods are produced by appropriate 
authority and brought on record, The 
entries therein very clearly and uni- 
formly indicate that the date of birth 
furnished by Sri Kallolimath right 
through his scolastie career was 
28-1-1904. Evidently, he never dis- 
puted this date, which he certainly 
would have done had a mistake oc- 
curred, particularly so if his date of 
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birth, as now claimed by him, was 
13-3-1912. The difference being 
very nearly eight years he would be 
the first to get it rectified. The cir- 
cumstances clearly indicate that his 
date of birth is 28-1-1904 and not 
13-3-1912. 

On the basis of the evidence plac- 
ed before me, I have no hesitation in 
coming to the conclusion that the 
correct date of birth of Shri R, S. 
Kallolimath is 28th January, 1904. I 
record my finding accordingly.” 


12. Thereafter the State Govern- 
ment vide its order No. PWD/1EBS 
70 dated March 31, 1970 accepted the 
findings of the Enquiry Officer ob- 
serving and directing as follows:— 


“He (the Enquiry Officer) has found 
that the correct date of birth of 
Shri R. S. Kallolimath is 28-1-1904. 

Government has considered the re- 
cords, From the entries in the re- 
gisters of the educational institutions 
where, admittedly, Shri R. S. Kalloli- 
math studied and the other circum~ 
stance it is clear that Shri R. S. 
Kallolimath’s date of birth is 28-1- 
1904 and not 13-3-1912 as had been 
entered in his service register, 


Government records its finding ac- 
cordingly and directs that 28-1-1904 
be accepted as the correct date of 
birth of Shri R. S. Kallolimath, Con- 
sequently the date of his attaining 
superannuation would be 28-1-1959. 
As he was actually retired on 31st 
March, 1959, the period from 28-1- 
1959 to 31-3-1959 is treated as exten- 
sion of service, Pension, gratuity and 
other retirement benefits which have 
to be settled on the aforesaid basis 
have, it is ascertained from the My- 
sore State Electricity Board, where 
he had been working since the for- 
mation of the Board, been settled. 
Shri R. S. Kallolimath is entitled to 
only such amounts as have been so 
settled. Payment in terms thereof 
less amounts, if any, already drawn, 
shall be authorised and it is ordered 
accordingly.” 

13. The appellant challenged the 
above,'order before the High Court 
by means of writ petition No. 1662 
of 1971, which, as already stated, was 
dismissed in limine on July 5, 1971. 
Dissatisfied with this order, the ap- 
` pellant applied to the ‘High’ Court 
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for grant of certificate of fitness to 
appeal to this Court under Art, 133 
(1) of the Constitution which was re- 
jected by the High Court vide order 
dated March 3, 1972, Thereupon the 
appellant applied to this Court under 
Article 136 of the Constitution for 
special leave to appeal which was 
granted. This is how the case is be- 
fore us. 


14. We have heard learned coun- 
sel for the parties, Although in view 
of the decision of this Court in State 
of Orissa v. Dr. (Miss) Binapani Dei, 
(1967) 2 SCR 625: AIR 1967 SC 
1269, it can no longer be disputed 
that the State is not precluded mere- 
ly because of-the acceptance of the 
date of birth of its employee in the 
service register from holding an en- 
quiry if there exist sufficient rea- 
sons for holding such enquiry and re- 
fixing his date of birth, it passes our 
comprehension as to why after grant-| 
ing an extension of service to the 
appellant presumably in terms of 
its Memorandum dated August 14, 
1958, the Government retraced its 
steps and suddently terminated the 
services of the appellant on March 
31. 1959. Nothing tangible has been 
brought to our notice which could 
have justified the Government to 
deprive the appellant of the bene- 
fit of the clear and categoric direc- 
tions contained in its aforesaid memo- 
randum where it was clearly laid 
down that “all such Government ser- 
vants whose dates of birth have been 
revised to an earlier date consequent 
on the policy of the Government of 
the former Mysore State to review 
the dates of birth of all Government 
servants as set out in Demi Official 
letter No. 12255-12325 CB. 121.50-98 
dated 20th March, 1950 and Official 
Memorandum No. 10612-50/RP.S.21- 
51-6 dated 4 November, 1952, should 
be granted extension of service equal 
to half the period of difference be- 
tween the date of birth as originally 
indicated in the Government records 
and the revised date of birth......... 7 
The course adopted by the Govern- 
ment in not allowing the appellant 
to continue in service for half of the 
period of difference between the date 
of birth as originally recorded in the 
service register and the revised: date 
of birth has manifestly resulted in 


1977 


grave injustice to the appellant. This 
is, therefore, a pre-eminently fit case 
in which the High Court instead of 
dismissing in a summary manner 
the writ petition No. 1662 of 1971 
which raised substantial questions of 
law and fact should have heard it on 
merits and enforced the directions 
contained in the aforesaid memoran- 
dum dated August 14, 1958. As the 
impugned order which seems to have 
been passed by the High Court with- 
out the consideration which it merit- 
ed has undoubtedly resulted in gross 
injustice. We allow the appeal in 
part and instead of remanding the 
ease and asking the High Court to 
proceed with the writ petition and 
dispose it of after a regular hearing 
which is bound to involve undue 
delay, prolong the agony of the ap- 
pellant and lay the parties under 
unnecessary additional monetary bur- 
den and thus tend to retard the 
course of justice, we direct the State 
Government to allow all the mone- 
tary benefits in terms of its aforesaid 
memorandum dated August 14, 1958 
which but for the order dated April 
1, 1959 would have been available to 
the appellant. In the circumstances 
of the case, the appellant shall also 
be entitled to costs from the first res- 
pondent which we assess at Rs. 1000/-. 
15. In conclusion, we may observe 
in passing that we are constrained to 
give the above relief to the appellant 
as despite sufficient opportunity al- 
lowed to the respondents, they have 
not so far accepted the offer made 
by the appellant at our suggestion 
which may have been more beneficial 

to them. 
Appeal partly allowed. 
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S. P. Deshmukh, Appellant v. Shah 
Nihal Chand Waghajibhai Gujarati, 
Respondent. 


Civil Appeal No, 894 of 1976, D/- 
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Constitution of India, Art. 227 — 
Concurrent findings of Rent Control- 
ler and Collector that the tenant was 
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not habitual defaulter in the matter 
of payment of rent —— Interference 
with by High Court under Art. 227 —- 
Held, High Court exceeded limits of 
of its narrow jurisdiction resulting in 
grave injustice in the circumstances of 
the case, (Para 1) 


CHANDRACHUD, J.:—— Even after 
hearing an interesting argument 
from Mr, Nariman, who appears on 
behalf of the respondent-landlord, we 
are left in no doubt that the High 
Court, in spite of several decisions of 
this Court, has manifestly exceeded 
the limits of its narrow jurisdiction 
under Article 227 of the Constitution. 
We are unable to appreciate that the 
High Court should have persuaded 
itself to accept the contention of the 
landlord in the teeth of the concur- 
rent finding of the Rent Controller 
and the Collector that the tenant was 
not a habitual defaulter, Normally, 
a monthly tenant is under an obliga- 
tion to pay the rent from month to 
month but this obligation is subject 
to a contract to the contrary. Such 
a contract need not be reflected in 
a formal document and can be spelt 
out from the conduct of the parties, 
spread over a fairly long period of 
time. The evidence in the case, which 
was believed by the two tribunals of 
fact, shows that the tenant has been 
paying rent at an interval of 3 or 4 
months, which the landlord has been 
willingly accepting and always with- 
out even so much as a murmur. The 
landlord never complained of any ir- 
regularity on the part of the tenant 
in paying rent and indeed the ten- 
ant was not in arrears of a paisa 
when the present proceedings for his 
eviction were commenced by the 
landlord, In these circumstances, the 
judgment of the High Court is cal- 
culated to cause, rather than correct, 
agrave injustice. The High Court, 
therefore, ought not to have inter- 
fered in the matter. 


2. Accordingly, we set aside the 
High Court’s judgment and allow 
this appeal with costs. 


Appeal allowed. 
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AIR 1977 SUPREME COURT 1986 
(From: Delthi)* 
Y. V. CHANDRACHUD AND 
P. S. KAILASAM, JJ, 

(1) Civil Appeals Nos. 1748 of 1974 
and 669 of 1975: 

Sh. Hem Chand, Appellant v. The 
Delhi Cloth & General Mills Co, Ltd. 
and another, Respondents. 

(2) Civil Appeals Nos, 713-714 of 
1976: 

The International Centre for Katha- 
kali and another, Appellants v. H, K. 
Malik, Respondent. 

(3) Civil Appeal No. 271 of 1976: 

Gurdyal Singh Chaggar, Appellant 
v. Kulbushan Kumar, Respondent. 

(4) Special Leave Petn, (Civil) No. 
1364 of 1975: 

Ram Babu Gupta, Appellant v. 
Anandi Devi, Respondent. 

Civil Appeals Nos. 1748 of 1974 and 
669 of 1975; 713-714 of 1976; 271 of 
1976 and Special Leave Petn, (Civil) 
No. 1364 of 1975, D/- 2-8-1977. 

(A) Delhi Rent Control Act (1958), 
Ss. 15, 14 (1) (a) — Non-compliance 
with S, 14 (1) (a) and S. 15 () — 
Failure of tenant to pay arrears of 
rent — Landlord, if entitled to reco- 
ver possession — AIR 1972 Delhi 
275 (FB), Partly Reversed. 

Section 15 (1) confers a discretion 
on the Rent Controller either to 
strike out the defence or not depend- 
ing upon the circumstances of the 
ease. In view of Section 15 (7), the 
word “may” in S. 15 (1) cannot be 
construed as “shall”. (Para 7) 

Tf the tenant deposits the rent in 
accordance with the notice under 
S. 14 (1) (a) or complies with an order 
under Sec. 15 (1) within one month 
from the date of the order, the land- 
lord cannot recover possession of the 
premises on the ground specified in 
S. 14 (1) (a), But if there is non- 
compliance of both S, 14 (1) (a) and 


*((1) SAO Nos. 208 and 200 of 1967, 
D/- 8-5-1972 reported in ATR 1972 
Delhi 275 (FB); (2) SAO Nos. 49-50 
of 1972, D/- 26-5-1976 (Delhi); (3) 
SAO No. 16 of 1972, D/- 6-2-1976 
(Delhi); (4) SAO No, 125 of 1975, 
D/- 16-6-1975 (Delhi)). 
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S. 15 (1), the cause of action of the 
landlord praying for possession of 
the premises on the ground of failure 
to pay arrears of rent survives and 
the landlord can proceed with the 
application and make out his case. 
But it cannot be said that 
event of the failure of the tenant to 
deposit the rent under Section 15 (1) 
the Rent Controller is bound to pass 
an order for recovery of the posses- 
sion for it yet remains for the land- 
lord to prove his case that there was 
non-compliance of S. 14 (1) (a). In 
view of S. 15 (7) an inquiry will 
have to be proceeded with even when 
the defence of the tenant has been 
struck out, More so this procedure 
is applicable when the defence is not 
struck out but only there is a failure 
to comply with an order under Sec- 
tion 15 (1). It is true that the Rent 
Controller has no power to condone 
the failure of the tenant to pay ar- 
rears of rent as required under Sec- 
tion 15 (1), but it cannot by itself be 
said that the right to obtain an 
order for recovery of possession ac- 
crued to the landlord. AIR 1972 
Delhi 275 (FB), Partly Reversed, 
(Para 8) 

(B) Delhi Rent Control Act (1958), 
S. 15 (1) — Order to pay or deposit 
rent within one month from date of 
order — Rent Controller has no dis- 
cretion to extend time prescribed 
under S. 15 (1), AIR 1972 Delhi 275 
(FB), Affirmed. (Para 9) 

In C. As. Nos, 1748 of 1974 and 669 
of 1975: Mr. B. N. Lokur, Sr. Adv., 
(Mr, A. G. Ratnaparkhi Adv., with 
him), for Appellant; H. K. Puri, Adv. 
for Respondent No.1; Mr. S., N. 
Andley, Sr, Advocate, (M/s, B. P. 
Maheshwari and Suresh Sethi, Ad- 
vocates with him), for Interveners. 
In C. As. Nos. 713-714 of 1976: 
Mr, Sultan Singh, Adv. for Appel- 
lants; M/s. S. K. Mehta, K. R. Naga- 
raja and P. N. Puri, Advs. for Res- 
pondent. In C., A. No. 271 of 1976: 
M/s. F. C. Bedi and A. G. Ratnapar- 
khi, Advs. for Appellant; Mr, Uma 
Datta, Adv. for Respondent. In SLP 
(Civil) No. 1364 of 1975: Mr. Sultan 
Singh, Adv. for Petitioner; Mr, Uma 
Datta, Adv. for Respondent. 
Civil Appeals Nos. 1748 of 1974 and 
669 of 1975: 

P. S. KAILASAM, J.:— These ap- 


—— 


in the’ 
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peals are by certificate granted 
to Hem Chand, the tenant, under 
the Delhi Rent Control Act, 1958, 
against the judgment of a Full Bench 
of the Delhi High Court holding that 
the time prescribed under Sec, 15 (1) 
cannot be extended by the Rent Con- 
troller, Municipal Corporation of 
Delhi is the intervener in both the 
appeals. 


2. The Delhi Cloth & General 
Mills Co, Ltd. is the landlord. The 
appellant-tenant occupied the premi- 
ses at an agreed rent of Rs. 165/- 
p.m, The tenant defaulted in pay- 
ment of rent and the landlord issued 
a notice of demand on 10th August, 
1963 calling upon the tenant to pay 
a sum of Rs, 2,970/- being the ar- 
rears of rent and also complaining 
that he had unauthorisedly sublet the 
premises, The tenant paid a sum of 
Rs. 1,000/- only towards arrears with- 
in the notice period. As the balance 
amount was not paid, on February 24, 
1964, the landlord filed an applica- 
tion for eviction of the tenant under 
Section 14 of the Delhi Rent Control 
Act on grounds of non-payment of 
rent and unauthorised subletting. It 
impleaded the alleged  sub-tenants 
also as respondents. On September 9, 
1964, the Additional Rent Controller, 
on the application of the landlord, 
passed an order under S, 15 (1) of 


the Act directing the tenant to de- 
posit all the arrears of rent due 
after deducting Rs. 1,000/~ already 


paid and future rent at the rate of 
Rs. 165/- per month, The arrears 
were not paid within a month but 
the tenant deposited a sum of Rupees 
3.455/- on December 15, 1964, being 
the rent in full due till the end of 
November, 1964. Subsequently, the 
reni was not deposited month by 
month and on July 15, 1965, the 
landlord made an application under 
Section 15 (7) of the Act and prayed 
that the defence of the tenant 
against eviction be struck out. The 
tenant then made good the deficiency 
and deposited the rent upto date. On 
October 15, 1965, the Additional Rent 
Controller struck out the defence of 
the tenant stating that on the date 
of the order i.e. October 15, 1965 
there were arrears of rent. After 
that the Additional Rent Controller 
proceeded with the hearing of the 
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application of the landlord and on 
November 26, 1965, passed an order 
of eviction on the ground of sublet- 
ting, He declined to order eviction 
for non-payment of rent because the 
tenant had deposited the arrears of 
rent on the date when the defence 
was struck out. 


3. Aggrieved by these orders the 
tenant filed two appeals before the 
Rent Control Tribunal, one against the 
order striking out the defence and the 
other against the order granting 
eviction. The Tribunal decided both 
the appeals in favour of the tenant 
holding that since the tenant had 
gradually cleared off arrears amount- 
ing to Rs. 5,000/- or more which in- 
dicated his bona fide intentions to 
pay all the rent his defence ought 
not to have been struck out. The de- 
lay in making the deposits was con- 
doned subject to payment of Rs. 150/- 
by the tenant as cost. The order of 
the Additional Rent Controller strik- 
ing out the defence and granting an 
order for eviction in favour of the 
landlord was set aside, The case was 
remanded for being tried on merits 
after giving the tenant an opportu- 
nity to defend his eviction on the 
ground of subletting. 


4. Aggreived at the orders of the 
Tribunal the landlord filed two ap- 
peals before the High Court. The ap- 
peals were heard by a single Judge 
but having regard to the important 
questions of law, the matter was re- 
ferred to a Full Bench. The Full 
Bench held that when a_ tenant 
makes default in deposit or payment 
under Section 15 the Rent Controller 
is bound to pass an order for reco- 
very of possession and cannot refuse 
the landlord’s prayer for eviction. 
The Full Bench held that Rent Con- 
troller had no right to condone the 
delay if any, in making payment ac- 
cording to the requirements of Sec- 
tion 15 (1) of the Act. 


5. Before us it was submitted by 
the learned counsel for the appellant 
that the High Court was in error in 
holding that under S. 15 (1) of the Act 
the Rent Controller had no discre- 
tion to extend the time of one month 
prescribed under the section, It was 
further argued that in any event the 
High Court was in error in holding 
that the Rent Controller was bound 
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to pass an order for recovery of pos- 
session by the landlord when there 
was a default in payment under Sec- 
tion 15 (1) without further hearing of 
the application by the landlord. 


6. In order to appreciate the con- 
tentions of the parties it is desirable 
to set out the relevant provisions of 
the Act. The main object for enact- 
ing the Delhi Rent Control Act is for 
providing control of rents and - evic- 
tions. In order to achieve that ob- 
ject certain restrictions are placed on 
the landlord before getting a tenant 
evicted. Section 14 (1) provides 
that no tenant could be evicted ex- 
cept on an application made to the 
Controller for an order for recovery 
of possession on one or more grounds 
specified in the section. We .are con- 
cerned with the ground of default 
in payment of rent which is provid- 
ed for in Section 14 (1) (a), If the 
tenant has neither paid nor tendered 
the whole of the arrears of the rent 
legally recoverable from him within 
two months of the date on which a 
notice of demand for the arrears of 
rent has been served on him by the 
landlord in the manner prescribed 
the landlord can apply for recovery 
of possession. Under the sub-section 
notice of demand for arrears of rent 
should be served by the landlord on 
the tenant requiring him to pay the 
arrears of rent within two months. 
If the tenant pays the arrears of 
rent within two months of the ser- 
vice of notice, the landlord cannot 
get an order for recovery of posses- 
sion on the ground of default in 
payment of rent. If the tenant fails 
to pay as required under Section 14 
(1) (a) the proceedings are taken 
under Section 15 (1) of the Act, The 
Controller shall, after giving the par- 
ties an opportunity of being heard, 
make an order directing the tenant 
to pay to the landlord or deposit 
with the Controller within one month 
of the date of the order, an amount 
calculated at the rate of rent at 
which it was last paid for the period 
for which the arrears of the rent 
were legally recoverable from the 
tenant with a direction that he 
should continue to pay or deposit the 
rent month by month by the fifteenth 
of each succeeding month. This is a 
second opportunity provided to the 
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tenant to pay the arrears of. rent 
even though he might not have com- 
plied with the notice under Section 
14 (1) (a). If the tenant pays the ar- 
rears of rent within one month from 
the date of the order of the Control- 
ler as required under Section 15 (1) 
the landlord cannot have any further 
complaint about the default in pay- 
ment of rent for Section 14 (2) pro- 
vides that no order for the recovery 
of possession of any premises shall 
be made on the ground specified in 
Clause (a) of the proviso to sub-sec- 
tion (1) of Section 14, if the tenant 
makes payment or deposit as requir- 


ed by Section 15. Therefore if an 
order under Section 15 (1) is duly 
complied with the landlord cannot 


avail himself of the ground specified 
in Section 14 (1) (a), that is failure 
of the tenant to pay arrears of rent 
within two months of the date of ser- 
vice of notice on the tenant. This 
position is made clear by Section 15 


' (6) which lays down that if a tenant 


makes payment or deposit as re- 
quired by sub-section (1) or sub-sec- 
tion (3), no order shall be made for 
the recovery of possession on the 
ground of default in the payment of 
rent by the tenant. 


7. Thus far there is no dispute. A 
further question arises as to what 
are the consequences if the tenant 
fails to comply with an order under 
Section 15 (1), On behalf of the 
tenant it was submitted that the pe- 
riod of one month prescribed under 
Section 15 (1) is not mandatory and 
that the Rent Controller has discre- 
tion to extend the time. In any event 
it was submitted that the Rent Con- 
troller can only proceed with the 
hearing of the application and can- 
not accept failure to comply with 
Section 15 (1) by itself as the basis 
for making an order for recovery of 
possession, On behalf of the land- 
lord it was submitted that the view 
of the Full Bench that when a de- 
fault is made in complying with an 
order under Section 15 (1), the Rent 
Controller is bound to pass an order 
for recovery of possession and can- 
not refuse the landlord’s prayer for 
eviction, is correct, Section 15 (7) 
provides that if a tenant fails to make 
payment or deposit as required by 
Section 15 (1), the Controller may 
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order the defence against eviction to 
be struck out and proceed with the 
hearing of the application. It is seen 
y that on the failure by the tenant to 
, make a payment, the Controller may 
order the defence to be struck out. 
‘This confers a discretion on the Rent 
Controller either to strike out the de- 
fence or not depending upon the cir- 
cumstances of the case. It was con- 
tended on behalf of the landlord 
that the word “may” should be con- 
strued as “shall” and in the event 
of non-compliance with Section 15 (1) 
the defence against eviction should 
be struck out, This contention can- 
not be accepted for in the context of 
Section 15 (7) it is not necessary to 
construe the word “may” as “shall”. 
‘It is also in keeping with the legisla- 
tive intention that a discretion is 
conferred on the Controller either to 
strike out the defence or not, Fur- 
ther it is significant to note that the 
sub-section was amended and the 
word ‘may’ was introduced in place of 
the word “shall” in the Delhi and 
Ajmer Rent Control Act, 1952. S. 13 (5) 
as it stood in that Act provided that 
on the failure of the tenant to depo- 
sit the arrears of rent within fifteen 
days of the date of the order or to 
deposit the rent at such rate for any 
month by the 15th of the next fol- 
lowing month, the Court shall order 
the defence against ejectment to be 
struck out, The introduction of the 
word “may” in the place of “shall” 
should be given its due meaning. The 
contention of the learned counsel on 
behalf of the tenant that the section 
confers a discretion on the Rent Con- 
troller to strike out the defence or 
not hastobe accepted, If the defence 
is not struck out, the hearing of the ap- 
plication of the landlord will have 
to be proceeded with giving oppor- 
tunity to the tenant to raise his de- 
fence but if the defence is struck 
out the Rent Controller will proceed 
with the hearing of the application of 
the landlord and if the landlord 
makes out a case, order his applica- 
tion for recovery of possession. 


8. The result is that if the tenant 
depos ts the rent in accordance with 
the notice under Section 14 (1) (a) or 
complies with an order under Sec- 
tion 15 (1) within one month from 
the date of the order, the landlord 
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cannot recover possession of the pre- 
mises on the ground specified in Sec- 
tion 14 (1) (a), But if there is non- 
compliance of both Sections 14 (1) (a) 
and Section 15 (1), the cause of ac- 
tion of the landlord praying for pos- 
session of the premises on the ground 
of failure to pay arrears of rent sur- 
vives and the landlord can proceed 
with the application and make out 
his case, The provisions of the Act 
do not warrant the view that in 
the event of the failure of the ten- 
ant to deposit the rent under Section 
15 (1) the Rent Controller is bound 
to pass an order for recovery of the 
possession for. it yet remains for the 
landlord to prove his case that there 
was non-compliance of Sec. 14 (1) (a). 
It is clear from Section 15 (7) thal 
an inquiry will have to be proceeded 
with even when the defence of the 
tenant has been struck out. More so 
this procedure is applicable when 
the defence is not struck out but 
only there is a failure to comply 
with an order under Section 15 (1). 
The Full Bench of the Delhi High 
Court has held that if the landlord 
fulfils the conditions mentioned in 
the clauses to the proviso to sub-sec- 
tion (1) of Section 14, including clause 
(a) the Controller was bound to pass 
an order for recovery of possession 
against the tenant and cannot re- 
fuse the landlord the prayer for 
eviction, In the concluding part of 
its judgment the Full Bench ex- 
pressed its view that when the ten- 
ant failed to make a deposit of the 
future rents in compliance with the 
order passed under Section 15 (1) 
against him a right to obtain an 
order for recovery of possession ac- 
crued to the landlord and the 
Controller had no power to con- 
done the default of the tenant 
and to refuse to grant this 
order. While we agree with the 
view of the Full Bench that the Con- 
troller has no power to condone the 
failure of the tenant to pay arrears] 
of rent as required under See. 15 (1) 
we are satisfied that the Full Bench 
fell into an error in holding that the’ 
right to obtain an order for recovery 
of possession accrued to the landiord. 


As we have set out earlier in the 
event of the tenant failing to comply 
with the order under Section 15 (1) 
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the application will have to be heard 
giving an opportunity to the tenant if 
his defence is not struck out under 
Section 15 (7) and without hearing 
the tenant if his defence is struck 
out. The Full Bench is therefore in 
error in allowing the application of 
the landlord on the basis of the fail- 
ure of the tenant to comply with an 
order under Section 15 (1). The land- 
lord had appealed to the High Court 
against the order of: the Tribunal 
setting aside the Rent Controller's 
order striking out the defence. The 
High Court ought to have considered 
and decided in the appeal whether 
the striking out of the defence by 
the Rent Controller was right or 
not. If the striking out was right 
then as the Rent Controller had pro- 
ceeded with the hearing of the appli- 
cation and passed an order directing 
possession to the landlord it ought to 
be upheld, but in the event of the 
High Court holding that the order 
striking out the defence by the Rent 
Controller was erroneous then the 
order directing recovery of possession 
should be set aside and the petition 
of the landlord heard by the Rent 
Controller after providing an oppor- 
tunity to the tenant to raise his de- 
fence. 


9. Now the question that remains 
is whether the Rent Controller has 
any discretion to extend the time 
prescribed in Section 15 (1). This 
section requires the Controller, after 
hearing the parties, to make an order 
directing the tenant to pay to 
the landlord or deposit with the 
Controller within one month of the 
date of the order, the arrears of 
rent, with a direction that he should 
continue to pay or deposit, month 
by monh, a sum equivalent to the 
rent, This is a second opportunity 
given to the tenant to pay arrears of 
rent, Without the protection given 
under the Act the landlord can on 15 
days’ notice ending with the month 
get the tenant evicted. The Rent 
Control Act protects the tenant from 
such eviction and gives him æ op- 
portunity to pay the arrears of rent 
within two months from the date of 
notice of demand as provided in S. 14 
(1) (a). Even if he fails to pay, a 


further opportunity is given to the 
ftanent tna naw nr dannsit the Arrears 
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within one month under See. 15 (1). 
Such payment or deposit in compli- 
ance with the order under Section 15 
(1) takes away the right of the land- 


lord to claim recovery of possession | 


on the ground of default in payment 
of rent. The legislature has given 
statutory protection to the tenant by 
affording him an opportunity to pay 
the arrears of rent within one month 
from the date of the order, This sta- 
tutory provision cannot be modified 
as rights of parties depend on the 
compliance with an order under Sec- 
tion 15 (1). In the circumstances, we 
agree with the Full Bench that the 
Rent Controller has no discretion to 
extend the time prescribed under 
Section 15 (1). 


10. The result is that the appeal 
by the tenant is allowed and the 
matter remitted to the High Court 
with the direction that it shall hear 
both the appeals preferred by the 
landlord afresh and dispose them of 
according to law in the light of our 
observations. If the High Court holds 
that the Rent Controller was right in 
striking out the defence of the ten- 


ant, it will allow the appeals of the | 
landlord and direct recovery of pos- | 


session from the tenant, But in the 
event of the High Court holding that 
the order of the Rent Controller 
striking out the defence was errone- 


ous, it will remit the matter to the 
Rent Controller for fresh disposal, 
after hearing the parties. Ordered 


accordingly, There will be no order 
as to costs. 
Civil Appeals Nos. 713-714 of 1976. 


11. These two appeals are by the 


tenant by special leave against the 


judgment of the High Court of Delhi 
confirming the order of the Rent 
Controller and the Rent Tribunal and 
directing his eviction. 


12. The eviction was sought for 
on the grounds of non-payment of 
rent and acquisition of alternative 
residence, An order under Section 
15 (1) was passed by the Rent Con- 
troller directing the tenant to pay ar- 
rears of rent within the time allow- 
ed and to continue to pay future 
rent in accordance with the provi- 
sions of the section. The tenant did 
not pay or deposit the rent as direct- 
ed. The landlord filed an application 
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under Section 15 (7) and’ the Rent 
Controller struck out the defence 


and proceeded to dispose of the ap- 
plication of the landlord on taking 
evidence, On May 17, 1971 the evic- 
tion was ordered. Appeals were pre- 
ferred by the tenant against the 
order striking out the defence and 
directing eviction on account of de- 
fault in payment of rent. ` 


13. The single Judge of the High 
Court following the Full Bench deci- 
sion in The Delhi Cloth and General 
Mills Co, Ltd. v. Hem Chand, (1972 
DLT 473): (AIR 1972 Delhi 275 FB) 
held that the time prescribed under 
Section 15 (1) cannot be extended 
and as the tenant had failed to com- 
ply with an order made under that 
section the appeals were dismissed. 
Though two appeals were preferred 
both of them were disposed of on 
the ground that the Rent Controller 


had no jurisdiction to extend the 
time and condone the delay. The 
question as to whether the | striking 


out of the defence by the Rent Con- 
troller was proper or not was not 
considered by the Court. We have 
held earlier that if it is found that 
the striking out of the defence was 
erroneous the tenant is entitled to an 
opportunity to defend the application 
but if it is found that the defence 
was properly struck out, then the 
tenant’s appeals will have to be dis- 
missed. Both the appeals are remit- 
ted to the High Court for disposal in 
the light of the observations made 
above. No order as to costs. 


Civil Appeal No. 271 of 1976, 


14. This appeal is 
ant by special leave against the 
judgment of the Delhi High 
Court dismissing the tenant’s appeal. 
The tenant failed to pay or deposit 
arrears of rent as directed under 
Section 15 (1) of the Delhi Rent Con- 
trol Act, In this case the defence 
of the tenant was not struck out 
under Section 15 (7). The finding of 
the courts below that the tenant fail- 
ed to comply with an order under 
Section 15 (1) is not disputed. The 
order of eviction is therefore correct 
and this appeal is dismissed. No 
order as to costs, 


by the ten- 


Hansa v. State of Punjab (Untwalia J.) 
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Special Leave Petn. (Civil) No. 1364 
of 1975. 
15. No merits. Dismissed. 


_ Order accordingly. 


AIR 1977 SUPREME COURT 1991 
(From: Punjab) 


N. L. UNTWALIA AND S. 
MURTAZA FAZAL ALI, JJ, 


Hansa, Appellant v. State of Pun- 
jab, Respondent. 


Criminal Appeal No. 100 of 1977, 
D/- 22-7-1977. 

Probation of Offenders Act (1958), 
S. 4 — Conviction under Section 325 
Penal Code — Having regard to the 
circumstances of the case, nature of 
the offence and character of offender, 
held, it was expedient to release of- 
fender on probation of good conduct 
for period of one year — (Penal Code 
(1860), S. 325). (Paras 2 and 3) 


UNTWALIA, J.:— Hansa, the sole 
appellant in this appeal by special 
leave, special leave having been 
granted only on the question of sen- 
tence, was convicted by the trial 
Judge under Section 325 of the Pe- 
nal Code for having voluntarily caus- 
ed grievous hurt with a stick to Mst. 
Rao. He was also convicted under 
Section 323 of the Penal Code for 
having voluntarily caused hurt to 
P. W. 3 Melu Ram. On appeal the 
High Court set aside his conviction 
under Section 323, but maintained 
that under Section 325. The sentence 
under Section 325 was one years 
rigorous imprisonment, 

2. The occurrence took place asa 
result of sudden quarrel between 
some children and others of the fami- 
ly of Hansa and Mst, Rao in regard 
to throwing of some bricks or brick- 
bats. In the course of this sudden 
occurrence Hansa is stated to have 
caused the injury on the head of Mst. 
Rao. Learned counsel for the appel- 
lant has pressed for our considera- 
tion the application of provisions of 
Section 4 of the Probation of Offen- 
ders Act, 1958 to his case. We are 
inclined to accept this stand taken 
on behalf of the appellant as justifi- 
able and tenable in law on the special 
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jfacts of this case. The appellant was 
found guilty of having committed the 
offence of causing grievous hurt 
punishable under Section 325 of the 
Penal Code. The maximum sentence 
provided therein is seven years. 


3. Having regard to the circum- 
stances of the case and the nature of 
the offence as also the character of 
ithe offender, we think it expedient 
to release the appellant on probation 
of good conduct for a period of one 
year from today. His sentence of im- 
prisonment shall remain suspended 
during this period. He is already on 
bail and shall continue to be so, pro- 


vided he executes a bond to the 
satisfaction of the Sessions Judge, 
Hoshiarpur, the trial Court, within 


two weeks from today with or with- 
out sureties as that court may direct, 
to appear and receive sentence when 
called upon during the said period of 
one year, In the meantime, the ap- 
pellant must keep peace and be of 
good behaviour. The sentence of im- 
prisonment shall stand remitted if he 
does so. The appeal is accordingly 
disposed of in the manner indicated 
above. 


Orders accordingly. 


AIR 1977 SUPREME COURT 1992 
(From: Allahabad)* 
V. R. KRISHNA IYER AND 
P. K. GOSWAMI, JJ. 


Nripendra Bahadur Singh, 
lant v. Jai Ram Verma and 
Respondents. 


Appel- 
others, 


Civil Appeal No, 875 of 1975, D/- 
28-7-1977. 
Representation of the People Act 


(1951), Ss. 100 (1) (d) (iii), 2 (1) (e) 
and 62 — Representation of the Peo- 
ple Act (1950), S. 27 — Election to 
State Legislative Council in local 
authorities constituency — Some 
members ceasing to be members of 
Kshetra Samitis but wrongly continu- 
ed in electoral rolls — Participation 
of such members in election did not 


*(Ele. Petn. No. 11 of 1974, D/- 2-5- 
1975 (All—L. B.)). 
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render election illegal. Ele. Petn. No. 
11 of 1974, D/- 2-5-1975 (AlI—L. B,), 
Reversed. 

The finality of the electoral roll 
cannot be challenged in an election 
petition even if certain irregularities 
had taken place in the preparation of 
the electoral roll or if subsequent 
disqualification had taken place and 
the electoral roll had on that 


score 
not been corrected before the last 
hour of making nominations, After 


that dead line the electoral roll of a 
constituency cannot be interfered 
with and no one can go behind the 
entries except for the purpose of con- 
sidering disqualification under Sec. 16 
of the 1950 Act. In the case in ques- 
tion the persons whose names were 
recorded in the electoral roll and 
participated in the voting were not 
disqualified under Section 16 of the 
1950 Act. That being the position it 
would have been wrong on the part 
of the Presiding Officer not to allow 
the voters whose names were record- 
ed in the electoral roll of the consti- 
tuency to participate in the voting, 
even though their names could have 
been earlier at the appropriate time 
legitimately excluded from the elec- 
toral roll. These voters are electors 
within the meaning of Section 2 (1) 
(e) of the 1951 Act and were entitled 
to vote under Section 62 of the 1951 
Act. (Paras 20, 25) 

In a democracy and for that mat- 
ter in an election, perennial vigilance 
should be the watch-word for all, If, 
therefore, notwithstanding the provi- 
sions of the law, appropriate action 
was not taken at the appropriate 
time, the provisions of the election 
law which have got to be construed 
strictly, must work with indifference 
to consequences, immediate or medi- 
ate, On the part of the officers also 
it will vitalise and invigorate a 
healthy democratic practice if, charged 
with the electoral duties, demanding 
high probity, they neither exhibit 
rank remissness nor accelerated ala- 
erity apt always to, breed suspicion of 
partisanship. (Para 21) 

It could not be contended that the 
deliberate omission of S, 21 in Sec- 
tion 27 (2) (e) is significant and no 
finality is intended in the case of 
electoral roll for a Council Constitu- 
eney in Part IV of the 1950 Act, The 
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proviso to Section 21 (2) relates to 
revision of an electoral roll and sets 
at rest any possible controversy in 
case there happens to be no revision 
of electoral rolls for one reason or 
other, The proviso, therefore, has 
been advisedly inserted in Sec, 21 
(2) with a specific purpose of forestal- 
ling a situation. The same caution is 
not necessary in the case of prepara- 
tion of electoral rolls under Section 
27 (2), the alterations whereof are 
concomitant with statutory transfor- 
mations of the local authorities under 
provisions of the local Acts, If any 
modicum of caution is yet necessary, 
even that is preserved by S. 23 (3) 
which is made applicable, in terms, 
under Section 27 (2) (e), In the cir- 
cumstance the setting aside of elec- 
tion was illegal, Ele. Petn. No. 11 of 
1974, D/- 2-5-1975 (AIIl—L.B.), Re- 
versed, (Paras 23, 24) 
Cases Referred: Chronological Paras 


AIR 1976 SC 2573: (1977) 1 SCR 741 
, 30 
AIR 1973 SC 2602: (1974) 1 SCR 548 


AIR 1971 SC 1348:(1971) 2 SCR ell 
AIR 1970 SC 314: (1970) 1 SCR 839 
AIR 1970 SC 340: (1970) 1 SCR 845 
AIR 1963 SC 458: (1963) 3 SCR «19 


Mr. P. R. Mridul, Sr. Adv., (Mr. 
E. C, Agrawala, Adv. with him), for 
Appellant; Mr, P. H. Parekh, Adv. 
Amicus Curiae, for Respondent No. 1. 

GOSWAMI, J.:— This appeal under 
Section 116A of the Representation 
of the People Act, 1951, is directed 
against the judgment of the Allaha- 
bad High Court in the matter of an 
election to the U. P. Legislative 
Council held on April 28, 1974, from 
the Local Authorities’ Constituency, 
Faizabad, We are concerned ‘here 
with Kshettra Samitis which are the 
local authorities (see Fourth Schedule 
of the Representation of the People 
Act, 1950, Uttar Pradesh), Besides 
the appellant, ten candidates (respon- 
dents 1 to 10) filed their nomination 
papers, Six of them (respondents 5 
to 10) had withdrawn their candida- 
ture. Out of the five left there was 
no contest worth the name from res- 
pondents -2,.3 and 4, The principal 
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contest, therefore, was between the 
appellant and respondent No, 1 (here- 
inafter to be described only as res- 
pondent). The last date for submis- 
sion of nomination papers was April 
2, 1974. At the poll the appellant 
secured 927 votes and the respon- 
dent 909, the difference being only of 
18 votes. The appellant was, there- 
fore, declared elected on April 29, 
1974. 


2. The respondent filed an elec- 
tion petition (being No. 11 of 1974) 
before the Lucknow Bench of the 
Allahabad High Court. As many as 
13 issues were raised before the High 
Court and we are principally con- 
cerned with only one question which 
is the subject-matter of issue Nos. 1, 
4 and 13. The issues read as fol- 
lows:— 


“1. (a) Whether the votes cast by 
the persons mentioned in Cl, (a) of 
para, 4 of the election petition were 
void? 

(b) Were those persons not electors 
within the meaning of S, 2 (1) (a) of 
the Representation of the People Act, 
1951 on 28-4-1974 when the election 
was held? 

4. (a) Whether the five persons 
named in para 8 of the election peti- 
tion had ceased to be co-opted members 
of Kshettra Samitis after the expiry 
of the term of Kshettra Samiti Bhiaon 
in the year 1973? 

(b) Can this question be enquired 
into by this Tribunal? 

(c) If so were the said persons not 
electors on the date of election and 
as such not entitled to vote? 

(d) Whether the votes of the said 
persons are void? 

(e) Whether the reception of the 
void votes of the said persons mate- 
rially affected the result of the elec- 
tion? 

13. (a) Whether the electoral roll 
on the basis of which election was 
held is ultra vires as alleged in para 
17 of the election petition? 

(b) Whether this question can be 
taken notice of by the Tribunal an 
this election petition? 

(c) Whether the election held on 
the basis of the said electoral roll is 
void? 

3. These issues cover the: case of 
17 persons whose names were record- 
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ed as electors in the electoral rolls 
grounded on the requisite qualifica- 
tions that 13 of them were presidents 
of their respective Co-operative Socie- 
ties and the remaining 4 were co-opted 
members of Kshettra Samitis. But 
si. .e they had ceased to be the Pre- 
sidents or co-opted members on the 
new office bearers being subsequent- 
ly elected in their places long before 
the notification of the election, they 
were wrongly continued in their elec- 
toral rolls and as such were not entitl- 
ed to vote, notwithstanding the presence 
of their names in the electoral rolls. 
Their participation in the election 
has materially affected the result. 
This is the case of the respondent. 


4. The High Court 
contention and set aside 
tion observing as follows:— 

“On these facts it is more than evi- 
dent that the concerned officers fail- 
‘ed in their mandatory duty and they 
did not correct the electoral roll up- 
to-date as required by Section 27. 
This incorrect electoral roll could not 
therefore be deemed to be the elec- 
toral roll for the time being in force 
within the meaning of Section 2 (1) 
(e) read with Section 62 of 1951 Act. 
The election held on the basis of this 
invalid and ultra vires electoral roll 
is also void.” 


5. The High Court, however, 
served that “it 
whose favour they exercised their 
votes so as to exclude them.” 

6. We may here observe that if 
the High Court is right on the first 
point a further question will arise 
whether the election of the appellant 
has been materially affected by the 
reception of void votes in his favour. 
As stated earlier, the High Court 
has not addressed itself to this as- 
pect. 


7. The principal question that ari- 
ses for consideration in this appeal 
is whether the High Court is right 
in holding that the electoral roll was 
invalid and the voters recorded 
therein were, as such, disqualified 
from voting on the date of election. 


8. Article 171 of the Constitution 
provides for composition of the Legis- 
lative Councils, Under sub-article (3) 
thereof 


the 
elec- 


accepted 
the 


ob- 


is not known in - 
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“Of the total number of members 
of the Legislative Council of a State— 
(a) as nearly as may be, one third 
shail be elected by electorates 


con- . 


sisting of members of municipalities, ' 


district boards and such other local 
authorities in the State as Parlia- 
ment may by law specify.” 


Part IV of the Representation of the 
People Act 1950 (briefly the 1950 
Act) deals with electoral rolls for 
Council Constituencies, Section 27 
in that part provides for preparation 
of electoral roils for Council Consti- 
tuencies, Sub-section (2) of that sec- 
tion reads as follows:— 


“(2) For the purpose of elections 
to the Legislative Council of a State 
in any local authorities’ constituency— 

(a) the electorate shall consist of 
members of such local authorities 
exercising jurisdiction in any place 
or area within the limits of that 
constituency as are specified in rela- 
tion to that State in the Fourth 
Schedule; 


(b) every member of each such lo- 
cal authority within a local authori- 
ties’ constituency shall be entitled to 
be registered in the electoral roll for 
that constituency; 


(c) the electoral registration officer 
for every local authorities’ constitu- 
ency shall maintain in his office in 
the prescribed manner and form the 
electoral roll for that | constituency 
corrected up-to-date; 


(d) in order to enable the electoral 
registration officer to maintain the 
electoral roll corrected up-to-date, 
the chief executive officer of every 
local authority (by whatever designa- 
tion such officer may be known) 
shall immediately inform the electo- 
ral registration officer about every 


change in the membership of that lo- . 


cal authority; and the electoral regis- 
tration officer shall, on receipt of 
the information, strike off from the 
electoral roll the names of persons 
who have ceased to be, and include 
therein the names of persons who 
have become, members of that local 
authority; and 

(e) the provisions of Sections 15, 16, 
18, 22 and 23 shall apply im relation 


to local authorities’ constituencies as, 


they apply in relation to assembly 
constituencies.” 
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This sub-section was substituted by 
the Amendment Act 2 of 1956. There 
were also some significant changes in 
the 1951 Act by Amendment Act 27 
of 1956. For example, the words “or 
of any other Act or rules relating to 
election” were deleted from the 
original Section 100 (2) (c) by the 
1956 Amendment Act, which goes to 
show that violations of the provisions 
of the 1950 Act were not included as 
one of the grounds. in the above 
clause, liable to materially affect the 
result of an election. In the context 
of sub-section (c) of sub-section (2) 
of Section 27 of the 1950 Act, Sec- 
tion 23 provides for correction of en- 
tries in electoral rolls either on ap- 
plication made to the electoral regis- 
tration officer or on his own motion. 

9. Section 23 of the 1950 Act is 
material for our purpose and may be 
read: 

“23. (1) Any person whose name is 
not included in the electoral roll of 
a constituency may apply to the elec- 
toral registration officer for the in- 
clusion of: his name in that roll. 

(2) The electoral registration offi- 
cer shall, if satisfied that the applic- 
ant is entitled to be registered in 
the electoral roll, direct his name to 
be included therein: 

Provided that if the applicant is 
registered in the electoral] roll of any 
other constituency, the electoral re- 
gistration officer shall inform the 
electoral registration officer of that 
other constituency and that officer 
shall, on receipt of the information, 
strike off the applicant’s name from 
that roll. 

(3) No amendment, transposition or 
deletion of any entry shall be made 
under Section 22 and no direction for 
the inclusion of a name in the elec- 
toral roll of a constituency shall be 
given under this section, after the 
last date for making nominations for 
an election in that constituency or in 
the parliamentary constituency with- 
in which that constituency is com- 
prised and before the completion of 
that election.” 

10. Under Section 24, there is 
provision for appeal from any order 
passed under Section 22 or Sec, 23. 

il. We may also refer to Sec. 30 
which has been relied upon by the 
appellant. 
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“30, No civil court shall have juris- 
diction— 

(a) to entertain or ajudicate upon 
any question whether any person is 
or is not entitled to be registered in 
an electoral rol] for a constituency; 
or 


(b) to question the legality of any 
action taken by or under the autho- 
rity of an electoral registration offi- 
cer, or of any decision given by any 
authority appointed under this Act 
for the revision of any such roll.” 
Section 32 provides for punishment 
of the officer concerned for breach 
of official duty in connection with 
the preparation. revision or correc- 
tion, etc, of electoral rolls, 


12. We’ are not required to write 
on a clean slate with regard to the 
controversy raised in this appeal. The 
High Court appears to have been 
impressed by the fact that a duty is 
east under Section 27 of the 1950 
Act on the electoral registration offi- 
cer to maintain the electoral roll cor- 
rected up-to-date and that since this 
had not been done the names of the 
voters who had admittedly ceased to 
be presidents or co-opted members 
some time in 1973 ought not to have 
appeared in the electoral rolls and 
that as such they were disqualified 
from voting in the election, 


13. It is true that under Section 27 
the electoral registration officer has 
to maintain in his office an electoral 
roll corrected up-to-date, So far as 
any change in the membership of a 
local authority is concerned there is 
also a duty cast under Sec, 27 (2) (d) 
on the chief executive officer of 
every local authority to immediately 
inform the electoral registration offi- 
cer about such a change. The electo- 
ral registration officer, on receipt of 
such information from the chief exe- 
cutive officer, shall strike off the old 
names and substitute the new names 
of members of the particular local 
authority, Even the new members, 
themselves, could apply for registra- 
tion of their names by deletion of 
those of their predecessors in due 
time. This was not done. 


14. Mere remissness of the officers 
in performing their duty in prepara- 
tion of the electoral rolls is not re- 
levant for the purpose of determin- 
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ing the question in the entire scheme 
of the Act and the object and pur- 
pose of preparation of electoral rolls 
under the 1950 Act. 

15. In Baidyanath Panjira v, Sita 
Ram Mahto, (1970) 1 SCR 839: (AIR 
1970 SC 314) this Court categorically 
held as follows:—— 

“A fair reading of the various 
clauses in S. 27 (2) will make it 
clear that the entries in an electoral 
roll of a constituency, as they stood 
on the last date for making the no- 
minations for an election in that con- 
stituency should be considered as fi- 
nal for the purpose of that election.” 

16. In Kabul Singh v. Kundan 
Singh, (1970) 1 SCR 845:(AIR 1970 
SC 340) it was further held as fol- 
lows:— 

“The mandate of that provision is 
plain and unambiguous. It prohibits 
‘inclusion of any name in the electo- 
ral roll after the prescribed date whe- 
ther the application for inclusion was 
made before or after that date”. 

17. In Pampakayi Rayappa Bela- 
gali v. B. D. Jatti, (1971) 2 SCR 611: 
(AIR 1971 SC 1348) this Court again 
held as follows:— 

“The entire scheme of the Act of 
1950 and the amplitude of its provi- 
sions show that the entries made in 
an Electoral Roll of a constituency 
can only be challenged in accordance 
with the machinery provided by it 
and not in any other manner or be- 
fore any other forum unless some 
question of violation of the provi- 
sions of the Constitution is involved.” 

18. In Hariprasad Mulshankar v. 
V. B. Raju, (1974) 1 SCR 548: (AIR 
1973 SC 2602) Mathew, J. speaking 
for the Constitution Bench and after 
referring to several earlier decisions 
of this Court reached the conclusion 
as follows:— 

"Section 30 of that Act makes it 
clear that civil courts have no power 
to adjudicate the question. In these 
circumstances we do not think that 
it would be incongruous to infer an 
implied ouster of the jurisdiction of 
the court trying an election petition 
to go inte the question. That infer- 
ence is strengthened by the fact that 
under Section 100 (1) (d) (iv) of the 


1951 Act the result of the election 


must have been materially affected 
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by non-compliance with ‘the provi- 
sions of the Constitution or of that 
Act or of the rules, orders made 


under that Act in order that High ; 
Court may declare an election to be 


void. Non-compliance with the pro- 
visions of Section 19 of the 1950 Act 
cannot furnish a ground for declar- 
ing an election void under that 
clause,” 


18. In the above context we may 
also refer to Section 62 of the Repre- 
sentation of the People Act 1951 
(briefly the 1951 Act) which reads 
as follows:— 


M eo ama i a 


“62. (1) No person who is not, and | 


except as expressly provided by this 
Act, every person who is, for the 
time being entered in the electoral 
roll of any constituency shall be en- 
titled to vote in that constituency. 


(2) No person shall vote at an 
election in any constituency if he is 
subject to any of the disqualifications 
referred to in Section 16 of the Re- 
presentation of the People Act, 1950 
(43 of 1950)”, 


x x x x 

26. It is not disputed that the 
persons whose names were recorded 
in the electoral roll and participated 
in the voting were not disqualified 
under Section 16 of the 1950 Act. 
That being the position it would 
have been wrong on the part of the 
Presiding Officer not to allow the 
voters whose names were recorded in 
the electoral roll of the constituency 
to participate in the voting, even 
though their names could have been 
earlier at the appropriate time legi- 
timately excluded from the electoral 
roll, These voters are electors with- 
in the meaning of Section 2 (1) (e) of 
the 1951 Act and were entitled to 
vote under Section 62 of the 1951 
Act. 

21. In a democracy and for that 
matter in an election perennial vigi- 
lance should be the watch-word for 
all. If, therefore, notwithstanding the 
provisions of the law, appropriate ac- 
tion was not taken at the appropriate 
time, the provisions of the election 
law which have got to be construed 
strictly, must work with indifference 
to consequences, immediate or medi- 
ate. On the part of the officers 
also it will vitalise and invigorate a 
healthy democratic practice if, charg- 
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ed with the electoral duties, de- 
manding high probity, they neither 
exhibit rank remissness nor accele- 
‘rated alacrity apt always to breed 
‘suspicion of partisanship. 


22. Mr, Parekh appearing, as ami- 
cus curiae, has drawn our attention 
to a decision of this Court in Ramji 
Prasad Singh v. Ram Bilas Jha, (1977) 
1 SCR 741:(AIR 1976 SC 2573) to 
which I was a party. It is not pos- 
sible to hold that Ramji decision 
(supra) is of any aid to counsel in 
his submission in support of the im- 
pugned judgment, This Court in 
that case referred to the earliest case 
on the subject, namely, Ramaswamy 
v. B. M. Krishnamurthy, (1963) 3 
SCR 479:(AIR 1963 SC 458) that it 
“had come to the conclusion that the 
finality of the electoral roll cannot 
be challenged in a proceeding in 
which the validity of the election is 
questioned.” This Court has further 
clearly observed in Ramiji’s case 
(supra) as follows:— 


“There is a clear distinction be- 
tween a challenge to the right of a 
voter to be registered in an electoral 
roll and the jurisdiction of an autho- 
rity appointed under the Act to en- 
ter a name in the electoral roll.” 


23. Mr, Parekh also invited ‘our 
attention to Section 27 (2) (e) of 1950 
Act wherein Section 21 of that Act is 
omitted. He submits that under pro- 
viso to sub-section (2) of S, 21 “ifthe 
electoral roll is not revised as afore- 
said, the validity or continued opera- 
tion of the said electoral roll shall 
not thereby be affected”. From this 
he submits that deliberate omission of 
Section 21 in Section 27 (2) (e) is 
ivery significant and no finality is in- 
tended in the case of electoral roll 
for a Council Constituency in Part 
IV of the 1950 Act. 


24. We appreciate the ingenuity of 
the submission. We are, however, 
unable to accept the submission not- 
withstanding the omission of Sec, 21 
in Section 27 (2) (e) of the 1950 Act. 
The proviso to Section 21 (2) relates 
to revision of an electoral roll and 
sets at rest any possible controvery 
in case there happens to be no re- 
vision of electoral rolls for one rea- 
son or other. The proviso, therefore, 
has been advisedly inserted in Sec- 
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tion 21 (2) with a specific purpose of 
forestalling a situation. The same 
caution is not necessary in the case 
of preparation of electoral rolls under 
Section 27 (2), the alterations where- 
of are concomitant with statutory 
transformations of the local authori- 
ties under provisions of the local 
Acts, If any modicum of caution is 
yet necessary, even that is preserved 
by Section 23 (3) which is made ap- 
plicable, in terms, under S. 27 (2) (e). 
The submission of counsel, thus flies 
in the face of the scheme and object 
of the above provisions, | 


25. Thus in a catena of cases this 
Court has consistently taken the view 
that the finality of the electoral roll 
cannot be challenged in an election 
petition even if certain irregularities 
had taken place in the preparation of 
the electoral roll or if subsequent 
disqualification had taken place and 
the electoral roll had on that score 
not been corrected before the last 
hour of making nominations. After 
that dead line the electoral roll of a 
constituency cannot be interfered 
with and no one can go behind the 
entries except for the purpose of 
considering disqualification under 
Section 16 of the 1950 Act. 

26. The election could be set aside 
only on the grounds mentioned in 
S. 100 of the 1951 Act. In this case re- 
liance was placed u/s. 100 (1) (d) (iii) 
for invalidating the election on the 
ground of reception of void votes. 
We have already shown that the elec- 
toral roll containing the particular 
names of voters was valid and there 
is, therefore, no question of reception 
of any vote which was void, There 
is, thus, no substance in that ground 
for challenging the election, 


27. Jt is true, the result is that 
with a small margin the appellant 
landed first as the victor in the elec- 
tion and even the balance might 
have tilted in favour of the respon- 
dent if the so-called invalid votes 
were to be excluded. But this un- 
canny consequence cannot be helped 
on the law laid down by this Court 
and for very good reasons impreg- 
nated in the electoral provisions de- 
manding constant awareness on the 
part of all and, above all, of the 
citizenry, 
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28. We are. thereore, of opinion 
that the High Court is clearly wrong 
in holding that the electoral roll was 
illegal or ultra vires with reference 
to the particuar entries of votes and 
that om that account the election 
was liable to be set aside. We, there- 
fore, set aside the judgment and 
order of the High Court and restore 
the election of the appellant to the 
U P. Legislative Council. The elec- 
tion petition stands dismissed with 
costs, Inthe view we have taken it is 
not necessary to consider the second 
question with regard the point whe- 
ther the result of the election of the 
appellant was materially affected or 
not, In the result the appeal is al- 
lowed, but since the respondent has 
not entered appearance we will make 
no order as to casts. 


29. We are thankful to both Mr. 
Mridul for his well planned submis- 
sion with considerate brevity and to 
Mr. Parekh for his able assistance as 
amicus curiae on a very short notice 
from the Court. 


30. We may say at the end that 
this case discloses in an election mat- 
ter. the negative attitude of official- 
dom while Ramiji’s case (AIR 1976 
SC 2573) (supra) exposed a lurid in- 
stance of an over-zealous positive 
drive. 


Appeal allowed. 





AIR. 1977 SUPREME COURT 1998 


(From: Andhra Pradesh)* 

N. L. UNTWALIA AND S. 
MURTAZA FAZAL ALI, JJ. 
Chilamakur Nagireddy and others, 
Appellants v. State of Andhra Pra- 

desh, Respondent. 

Criminal Appeal No. 301 of 1974, 
D/- 22-7-1977. 

(A) Penal Code (1860), Ss. 300, 302 
—- Murder — Several accused — Ac- 
cording to Doctors evidence, inju- 
ries caused by accused A with a 
spear and by B with a bana-stick 


*(Criminal Appeal Nos, 690 of 1972 
and 9 of 1973, D/- 18-4-1974 (Andh 
Pra)). 
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were such that each of them was suf- 


A. I. R. ý 


ficient in ordinary course of nature fo ( 


cause death — Conviction of A and 
B under S. 302 simpliciter, held, was 
justified. (Para 5) 

(B) Penal Code (1860), Ss. 300, 302 
and 326 — Murder — Several accus- 
ed — No specific and definite opin- 
ion of Doctor that injury caused by 
accused C on the person of deceased 
by itself was fatal or sufficient in 
ordinary course of nature to cause 
his death — However, injury caused 
by him with a spear was grievous in 
nature — Held, conviction of C 
under S. 302 could not be sustained 


— He was guilty for an offence 
under S, 326, (Para 5) 
M/s, A. Venkata Raman, K. 


Rajendra Choudhary, P. Venkata- 
subbayya and Mrs. Veena Devi Advs. 
for Appellants; Mr, P, Parmeswara 
Rao, Sr. Adv., (Mr. G. N. Rao Adv. 
with him), for Respondent. 
UNTWALIA, J:— In relation to a 
land dispute appertaining to the field 
locally called Rambhatla chanu in sur- 
very number 324 within the limits of 
of P. Kottalapalli hamlet of Pena- 
kalapadu Gooty taluk of Anantapur 
District in the State of Andhra Pra- 
desh, a rioting took place and in the 
occurrence one Manchi Tirupala 
Reddy was killed, Some others were 
also injured. Ten persons were put 
on trial and were convicted for the 
various offences under the Penal 
Code by the trial Judge. Two sepa- 
rate appeals were filed before the 
High Court — One by accused num- 
bers 2, 3, 4.5, 7, 8 and 10 and the 
other by accused numbers 1, 6 and 9. 
The High Court allowed the appeals 
in part and modified the convictions 
of and the sentences imposed upon 
the appellants before it, All the ten 
accused filed a petition for special 
leave to appeal to this Court. This 
Court granted special leave to appeal 
in respect of accused Nos. 1, 6 and 9 
only, respectively, named Chilamakur 
Nagireddi, Chilamakur Obulapathi 
and Boppala Ramireddi (who were 
petitioners 8, 9 and 10 in the special 
leave application), and that also 
limited “to the question of nature of 
the offences committed by them”, 
and dismissed the special leave peti- 
tion of the other accused. We, are, 
therefore, concerned with the limited 
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question concerning only the three 
appellants before us, Their convic- 
tion under Section 302 of the Penal 
Code simpliciter was under challenge 
in this appeal. 

2. We may state and refer to the 
necessary and bure facts and the re- 
levant evidence for disposal of the 
short point in this appeal. Accused 
number 1 has been found to have 
caused external injury number 1 with 
a spear on the person of the deceas- 
ed, the corresponding internal injury 
being number 3 as deposed to by the 
Doctor who held the post-mortem 
examination over the dead body. Ac- 
cused number 9 caused external in- 
jury number 2 with a bana-stick the 
corresponding internal injury being 
injury No, 1 and accused number 6 
is the author of external injury 
number 3 caused by a spear resulting 
in internal injuries numbers 2 and 4. 


The conviction of none of the appel- - 


lants for the murder of the deceased 
has been recorded either with the 
aid of Section 34 or Section 149 of 


the Penal Code, As already stated 
each of them has been convicted 
under Section 302 simpliciter, The 


question for consideration is whether 
such a conviction of any. of the ap- 
pellants is sustainable, 


3. The High Court in its judg- 
ment referred to the evidence of the 
Doctor and said that the said evi- 
dence establishes — “that the fatal 
injuries ascribed to A-1, A-6 and A-9 
by the eye-witnesses resulted in the 
death of the deceased Tirupala 
Reddy. External injury No, 1, “a 
piercing wound conical in shape of 
1'2” long from above downwards 
and 2” deep cutting open the abdo- 
men” was ascribed to A-1 by the 
eye-witnesses; external injury No, 2 
“a contusion of 3” x 1” across the 
left temple with left black eye and 
swelling of eye-lids”’ was attributed 
to A-9 and external injury No. 3 “a 
piercing wound of Uh" long from 
above downwards 2” deep from back 
to front and medial side cutting open 
into the abdomen over right lower 
back” was ascribed to A6. Each of 
these injuries, in the opinion of the 
Medical Officer, was fatal by itself. 
Therefore, there can be no doubt 
that A-1, A-6 and A-9 are guilty for 
their individual acts under Section 
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302, I, P. C. and they are, therefore, 
convicted . under Section 302, I. P.C. 
and each of them is sentenced to im- 
prisonment for life.” 

4. There seems to be some error 
in the reading of the Doctors evi- 
dence by the High Court. We may 
now refer to it. Dr, Basheer Khan, 
P.W.8 is the Doctor concerned. He 
gave the following description of the 
relevant external and internal inju- 
ries. 

External Injury No. 1 

“Piercing wound conical in shape 
of 1%.” long from above downwards 
and 2” deep cutting open the abdo- 
men, piercing into the abdominal ca- 
vity from front to ‘backwards and 
medial-ards with bloody fluid oozing 
out on the left side of the abdomen 
ee line at umbilical le- 
vel;” 

Corresponding Internal Injury No. 3 

“Incised wound of descending aorta 
in front of vertebra 1” long from 
above downwards with bleeding of 
about 500 C.Cs. of free blood in 
abdominal cavity and blood clots ad- 
herent to small intestines, correspond- 
ing to external injury No. 1” 
External Injury No. ee 

“Contusion of 3” across the 
left temple with left flack eye and 
swelling of eye li 
Corresponding Internal Injury No, 1 

“Fracture of left temporal bone 3” 
long across with bloed clot under the 
bone and over the brain of about 
3” x 3” size corresponding to external 
injury No, 2”. 

External Injury No, 3 

“Piercing wound of 1!” long from 
above downwards 2” deep from back 
to front and medial side cutting open 
in to the abdomen over right lower 
back;” 
ee Internal Injuries Nos. 
2 

“Incised wound of right lobe of li- 
ver 1” x 1” down with haemorrhage 
and blood clot around corresponding 
to external injury No, 3.” “Incised 
wound of 1” from above downwards 
of the ascending colour with blood 
ut corresponding to external injury 

o, 3.” 

5. The Doctor further said “I am 
of the opinion that the deceased 
would appear to have died of shock 


1” 
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due to fracture of temporal skull 
bone, injury to descending aorta, in- 
jury to liver and large intestines as- 
cending colon and haemorrhage.” In 
this passage the Doctor seems to 
have opined as to the cumulative ef- 
fect. of all the injuries, He did not 
say separately the nature and effect 
of each injury caused by the indivi- 
dual accused numbers 1, 9 and 6. But 
later he said “External injury No. 1 
and injury No, 2 corresponding to in- 
ternal injuries Nos. 1 and 3 are fatal 
each by itself.” (There is some mis- 
take in the typed paper book, We 


have extracted this passage after 
verifying from the original deposi- 
tion). On the Doctors evidence, 


therefore, the injuries caused by ac- 
cused number 1 with a spear and ac- 
cused number 9 with a bana-stick 
were such that each of them was 
sufficient in the ordinary course of 
nature to cause death. The convic- 
tion of accused numbers 1 and 9, 
therefore, under Section 302 of the 
Penal Code simpliciter was justified. 
But in regard to accused number 6 
the position was different. The Doc- 
tor did not say that the injury caus- 
ed by this accused on the person of 
the deceased by itself was fatal or 
sufficient in the ordinary course of 
nature to cause his death. Counsel 
for the State endeavoured to per- 
suade us to hold that it was so on 
appreciating the nature of the injury 
ourselves. In absence of the specific 
and definite opinion of the Doctor in 
that regard, we did not consider it 
safe to form our own opinion as it 
was difficult to say that the external 
or the internal injuries caused by ac- 
cused number 6 with a spear were 
such that one could say with cer- 
tainty that they were also fatal by 
themselves, In that view of the mat- 
ter we do not think that the convic- 
tion of accused No, 6 under Section 
302 is sustainable. The injury caus- 
ed by him, however, was grievous 
in nature, He, is, therefore, guilty 
of an offence under Section 326 of 
the Penal Code. 


6. In the result we dismiss the ap- 
peal of accused numbers 1 and 9 
namely Chilamakur Nagireddi and 
Boppala Ramireddi, uphold their con- 
victions and sentences under Section 
302 of the Penal Code,"allow the ap- 





A. LR. 


peal of accused No, 6 Chilamakur 
Obulapathi in part, set aside his con- 
viction and sentence under Sec. 302 
and instead convict him under Sec- 


tion 326 of the Penal Code and sen- ‘ 


tence him to undergo rigorous im- 
prisonment for a period of seven 
years only. This sentence is to run 
concurrently with the other sentences 
passed against him. 


Order accordingly. 


AIR 1977 SUPREME COURT 20006 


(From: Allahabad) 

N. L. UNTWALIA AND S, 
MURTAZA FAZAL ALI, JJ, 
Asgar, Appellant v. State of Uttar 

Pradesh, Respondent. 


Criminal Appeal No. 18 of 1975, 
D/- 18-7-1977, 


Penal Code (1860), S. 302 — Sen- 
tence — Extreme penalty — For 
giving extreme penalty some case 
must be made out — After 1955 


amendment of Cr. P. Code, 1898 and 
under the new Code mere absence of 
extenuating circumstances in favour 
of accused is not enough for award- 
ing extreme penalty — In the cir- 
cumstances of the case lesser penalty 
of imprisonment for life imposed. 
(Para 2) 


UNTWALIA, J.:.—— Appellant Asgar 
has been convicted under Sec, 302 of 
the Indian Penal Code for inten- 
tionally causing the murder of one 
Ram Swarup Singh on account of an 
alleged dispute concerning repayment 
of some debt by the latter to the 
former which Ram Swarup is said to 
be owing to the appellant’s father. 
The prosecution case was that the 
apppellant fired a shot on the lower 
part of the abdomen of Ram 
Swarup at the instigation of his bro- 
ther, His brother has been acquitted 
but the shot given by the appellant 
has been found to have caused the 
death of Ram Swarup, The appellant 
was convicted under Section 302 of 
the Penal Code and given the ex- 
treme penalty of death sentence by 
the trial Court. The High Court has 
confirmed the sentence. Special leave 


HU/HU/C867/77/AGD © 





1977 


was granted by this Court limited to 
the question of sentence only. 

2. We have heard ‘learned counsel 
for the appellant and learned counsel 
for the State. The trial of this case 
was concluded before coming into force 
of the Criminal Procedure Code 1973. 
Yet the High Court while confirming 
the death sentence does not seem to 
have clearly kept in view the change 
of law which was brought about by 
the 1955 amendment of the old 
Code. The High Court says: 


“The murder was premeditated and 
we hardly find any extenuating cir- 
cumstance in his case. He must, 
therefore, pay the extreme penalty 
of death.” . 


Before the amendment of 1955 the 
extreme penalty of death was gene- 
rally and ordinarily given unless there 
were any extenuating circumstances in 
favour of the accused, But after the 
amendment of 1955 this was not the 
law, Either sentence permissible 
under Section 302 of the Indian Pe- 
nal Code could be given, But for giv- 
ing the extreme penalty of death 
some case ought to have been made 
out by the High Court. Having ap- 
preciated the various facts and cir- 
cumstances of the prosecution evi- 
idence leading to the occurrence in 


‘question, we are not satisfied that the- 


extreme penalty of death was called 
for in this case, We think ends . of 
justice would be met by imposing 
the lesser sentence of life imprison- 
iment. We accordingly allow the ap- 
peal to this extent only and reduce 
the imposition of death sentence pass- 
ed against the appellant to one for 
‘life imprisonment. 

Appeal allowed. 





AIR 1977 SUPREME COURT 2001 
(From: Punjab & Haryana)" 


N. L. UNTWALIA AND 
P. N. SHINGHAL, JJ. 


Padam Nabh Singh and others, Appel- 
lants v, State of Punjab and others, Res- 
pondents. 


Civil Appeal No. 1342 of 1976, D/- 8-8- 
1977. ` 
*(L. P. A. No. 337 of 1975 D/- 27-11-1975 
(Punj & Har.) 
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P. N. Singh v. State of Punjab (Shinghal J.) 


[Prs. 1-3] S.C. 2001 


E. P. Holdings (Consolidation and Pre- 
vention of Fragmentation) Act (50 of 
1948), Ss. 18 (c) and 2 (bb) (iii) — Reser- 
vation of land for link road to other vil- 
lages and also to Tehsil Headquarters, 
held was for common purpose within 
S. 18 (c). (Para 3) 


V, C. Mahajan, Sr. Advocate (S. K. 
Sabharwal, Advocate with him), for Ap- 
pellants; O. P. Sharma, Advocate, for Res- 
pondents. 


SHINGHAL, J.:— The appellants who 
claim to be “right-holders” of village 
Tripari, tehsil Kharar, in Ropar district 
of Punjab, have filed this appeal, by spe- 
cial leave, against the appellate judgment 
of the Punjab and Haryana High Court 
dated November 27, 1975 upholding the 
dismissal of their writ petition. The facts 
leading upto the controversy in this 
Court are quite simple, and may ke short- 
ly stated, 

2 <A notification was issued by the 
State Government on November 24, 1972, 
under S. 14 of the East Punjab Holdings 
(Consolidation and Prevention of Frag- 
mentation) Act, 1948, hereinafter referred 
to as the Act, declaring its intention for 
the preparation of a scheme of consolida- 
tion of holdings for the better cultivation 
of village Tripari. The Additional Direc- 
tor, Consolidation of Holdings, issued an 
order on October 15, 1973, reserving some 
land for the purpose of connecting the 
village with Badala, Faizgarh and Nagal 
villages, and with Kharar where the of- 
fice of the tehsildar was located. The 
appellants challenged the notification and 
the order by means of a writ petition, 
but it was dismissed on February 2, 
1975. It is not necessary to refer to the 
challenge to the validity of the notifica- 
tion, for it was given up and has not been 
raised before us, As regards the challenge 
to the order for the reservation of the 
land for connecting village Tripari with 
the other three villages and Kharar, the 
learned Single Judge took the view that 
“the land reserved for the purpose. of 
road connecting these villages is for the 
common purpose of this village because 
by the link road the villagers will have 
access to other villages and also to the 
tehsif Headquarters.” The same view has 
been taken in the impugned appellate 
judgment of the High Court. 

3. All that has been argued before us 
by Mr. Mahajan on behalf of the appel- 
lants is that a link road connecting Tri- 
pari with Badala, Faizgarh and Nagal 
villages was already in existence and that 
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the making of another read for the same 
purpose could not be said to be a “com- 
mon purpose” within the meaning of Sec- 
tion 2 (bb) (iii) of the Act, Learned coun- 
sel could not however refer to any such 
plea in the writ petition, so that there is 
no real basis for raising the new argu- 
ment in this Court, The High Court has 
noticed the definition of “common pur- 
poses” in the Act, which includes any 
purpose in relation to any common need, 
convenience or benefit of the village in 
respect of “village roads”, It has held 
that the proposed road for which land 
has been reserved by the order of the 
Additional Director of Consolidation dated 
October 15, 1973 will be “a source of 
great convenience and benefit to the vil- 
lagers.” The High Court has stated that 
the road in question will not be a road of 
the District Board, and will be a village 
road, which will connect Tripari with 
three other villages and the tehsil town 
of Kharar. The order therefore falls 
within the purview of S. 18 (c) of the Act 
which provides for the reservation of land 
for a “common purpose’, and the view 
taken by the High Court does not call 
for interference. 

4, The appeal fails and is dismissed. 
There will be no order as to costs in the 
circumstances of the case, 

Appeal dismissed. 


AIR 1977 SUPREME COURT 2002 
(From: Punjab & Haryana)* 
N. L. UNTWALIA AND 
P. N. SHINGHAL, JJ. 

Munshi Dass, Appellant v. R. Mal Singh 
(dead) by LRs and another, Respondents. 
eve Appeal No. 2385 of 1968, D/- 8-8- 

77. 


(A) Evidence Act (1872), Ss. 48 and 50 
— Custom governing succession to office 
of Mahant — Evidence as to — Apprecia- 
tion — (Custom (Punjab)). 

Plaintiff claiming Mahantship — Evi- 
dence of plaintiffs witnesses found legally 
worthless and as not satisfying test of 
opinion evidence — Evidence of solitary 
witness claiming to be present at the 
initiation of plaintiff as a chela of the 
deceased Mahant, found to be neither 
trustworthy nor sufficient — One of the 
factors of substratum of the custom being 
absent, plaintiff, held, could not claim to 


*(R, F. A. No. 71 of 1973, D/- 23-5-1967 
(Punj & Har)). 
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Munshi Dass v. R. Mal Singh (Untwalia. J.) 


A.LR. 
be installed as Mahant. AIR 1959 SC 914, 
Rel. on. (Para 5) 


(B) Civil P. C. (1908), O. 6, Rr. 2 and 4 
— Suit for possession of Dharmshala and 
its properties on basis of Mahantship — 
Pleadings and burden of proof — ((i) Evi- 
dence Act (1872), Ss. 100 and 101 and (ii) 
Custom (Punjab)). 

Plaintiff pleading alleged custom gov- 
erning succession to the office of the 
Mahant of the Dharmshala in certain 
paragraphs of his plaint — Defendant in 
his written statement denying allegations 
made in those paragraphs — None of the 
facts pleaded in those paragraphs speci- 
fically or separately dealt with in written 
statement —- Denial in written statement, 
held, in the circumstances, was sufficient 
and put the plaintiff to prove the fact of 
custom by cogent and reliable evidence. 
AIR 1964 SC 538 and AIR 1966 SC 1361, 


Distinguished. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1361 6 
AIR 1964 SC 538: 1964-4 SCR 19 6 
ATR 1959 SC 914 . 5 


M/s. P. P. Juneja and A. D. Mathur, for 
Appellant; M/s. S. K. Mehta and J. D. 
Jain and Miss Kwaljit Minglani and Mr. 
N. Puri, for Respondent No. 1. 

UNTWALIA, J.:— There is a Dharam- 
shala situated in village Kaddon, District 
Patiala in the State of Punjab. A part of 
the same institution was another Dera or 
Dharamshala situate at Jasra Tehsil near 
Ludhiana. The fact that one Bishan Dass, 
Chela of Prem Dass was the Mahant of 
this institution at the.end of the 19th cen- 
tury is not in dispute. Bishan Dass had 
four Chelas :-- (1) Parmanand, (2) Narain 
Dass, (3) Atma Ram and (4) Ram Dass. 
Although Narain Dass was his junior-most 
Chela, Bishan Dass because of his incapa- 
city and ill-health made Narain Dass the 
Mahant during his lifetime. Shortly 
thereafter the other three Chelas died 
one after the other. It appears that 
Narain Dass also died during the lifetime 
of Bishan Dass. One Ganga Ram was 
the Chela of Narain Dass. Ganga Ram 
was appointed the Mahant with the ap- 
proval of Bishan Dass. This fact is eyi- 
denced by the Mutation Order of the Re- : 
venue Authority passed on 10-3-1908, 
Ext, P-2. After the death of Ganga Ram, 
Sobha Ram became the Mahant. It is 
not clear from the records of this case as 
to when Ganga Ram died and when 
Sobha Ram became the Mahant and how. 
What is clear, however, is that parties 
are not at variance so far. Sobha Ram 
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died on 31st January, 1961 in a Hospital 
at Ludhiana. According to the case of 


. Original defendant No. 1 — respondent 


No. 1, Mal Dass, Sobha Ram had executed 
a Will in his favour on the 16th of Janu- 
ary, 1961, a fortnight before his death. 
Mal Dass claimed to have been installed 
as a Mahant in succession to Sobha Ram 
shortly after his death i.e. on 12-2-1961. 
A dispute, however, cropped up between 
Pritam Dass — a senior Chela of Mahant 
Sobha Ram and Mal Dass. This led to a 
proceeding under S, 145 of the Cr. P. C. 
between Pritam Dass and Mal Dass con- 
cerning the properties of the institution 
at Kaddon as well as Jasra. In the pro- 
ceeding a compromise was entered into 
between the sdid two contesting parties. 
Under the terms of the compromise the 
Dharamshala and the properties at Kaddon 
were allotted to Mal Dass and Pritam 
Dass got the Jasra Dera and its proper- 
ties. The Revenue Authority eventually 
made a Mutation Order on the 14th of 
February, 1962, Ext. D-13 in favour of 
Mal Dass recording his name in respect 
of the Kaddon properties, Munshi Dass 
-— the appellant in this appeal claims that 
he was also the Chela of Mahant Sobha 
Ram and was duly installed as a Mahant 
on the 5th of November, 1961 as evi- 
denced by the Bahi entry, Ext. P-1. On 
the 16th of April, 1962 he filed the suit 
giving rise to this appeal for possession of 
the Dharamshala and the properties ap- 
pertaining to it on the basis that he was 
the duly installed Mahant of the said in- 
stitution, 
impleaded as a defendant in the suit. He 
filed his written statement on the 17th 
May, 1962, inter alia, taking the plea of 
non-joinder of Pritam Dass. Thereupon, 
an amended plaint was filed by the ap- 
pellant on the 2ist May, 1962 adding in 
the original plaint a new paragraph to 
implead Pritam Dass as defendant No. 2. 
Pritam Dass filed his written statement 
on the 25th August, 1962. 

2. Oral and documentary evidence was 
adduced by the parties before the trial 
Court which had framed several issues in 
the suit for trial. The trial Court de- 
creed the suit of the appellant on 28-3- 
1963 holding that the appellant was the 
Chela of Sobha Ram and. was a duly in- 
stalled Mahant. Mal Dass was held not 
to be entitled to the properties on the 
basis of the alleged Will or otherwise. 
The trial Court did not accept his case 
that he was the Mahant. Mal Das filed 
a regular first appeal in the High Court. 
The High Court allowed the appeal on 


Munshi Dass v. R. Mal Singh (Untwalia J.) 


Originally Mal Dass alone was 
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23-5-1967 and defeated the appellant on 
the ground that he did not succeed in 
Proving by any legal evidence that he’ was 
the Chela of Mahant Sobha Ram or that 
he was the duly installed Mahant accord- 
ing to the alleged custom, there being no 
adequate or satisfactory evidence to prove 
it. In accordance with the law as pre- 
valent then the judgment of the High 
Court being one of reversal and the 
valuation test having been satisfied, certi- 
ficate for appeal to this Court was grant- 
ed as a matter of course. Thus comes 
this appeal, 


3. Mr. P. P. Juneja appearing in sup- 
port of the appeal after placing the his- 
tory and the facts of the case, the rele- 
vant and the necessary portion of which 
has been extracted above, urged the fol- 
lowing points :— 

(1) That the view of the High Court that 
the appellant did not succeed in prov- 
ing that he was the Chela of Sobha Ram 
by any legal or sufficient evidence is 
erroneous, 

(2) That the High Court has mis-direct- 
ed itself on the question of the custom 
governing the succession to the Dharam- 
Shala in question. The plaintiff had 
pleaded the custom and had adduced good 
evidence in support of it. Original res- 
Pondent No. 1 Mal Dass ( He died during 
the pendency of the appeal in this Court 
and his legal representative. was sub- 
stituted. For the sake of convenience, 
however, hereinafter in this judgment 
Mal Dass will be referred to either by 
his name or as the respondent), did not 
in his written statement specifically deny 
the custom pleaded by the plaintiff nor 
did he plead a different one. He did not 
adduce any evidence in support of a diffe- 
rent custom, 

(3) The High Court was also wrong in 
deciding the issue of Mahantship against 
the appellant whereas it ought to have 
held that the finding of the trial Court 
that he was the duly installed Mahant was 
correct, ` 


4. Mr. S. K. Mehta, learned counsel 
for the respondent combated the argu- 
ment of the appellant's counsel. 

5. In our opinion the finding of the 
High Court apropos the appellants’ claim 
of being the Chela of Sobha Ram is un- 
assailable, Relying upon the decision of 
this Court in Dolgobinda Parieha v. Nimai 
Charan Misra, AIR 1959 SC 914 the High 
Court has rightly held that the evidence 
of P. Ws. 1, 2, 3, 4, 5, 6 and 8 does not 
fulfil the test of S. 50 of the Evidence, 
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Act, Their evidence was placed before 
us and we also found it to be so. The 
evidence as adduced from the testimony 
of the witnesses aforesaid was legally 
worthless and did not satisfy the tests of 
the opinion evidence. The evidence of 
P. W. 7, however, purported to be a direct 
evidence in that the said witness claimed 
to be present when the appellant was 
initiated as a Chela of Sobha Ram. But 
the evidence of the solitary witness was 
neither trustworthy nor sufficient to prove 
that Munshi Dass had been taken as the 
Chela of Sobha Ram. One of the factors 
of substratum of the custom to claim 
iMahantship thus became absent. Unless 
he was proved to be the Chela, he could 
not claim that according to the custom 
governing the succession to the office of 
management of the Dharamshala, ne could 
be installed as a Mahant. 


6. Coming to the question of ETR 
jwe find that the appellant had pleaded 
‘the alleged custom in paras. 10..and 12 of 
his plaint as originally instituted on the 
16th of April, 1962. The respondent in 
‘paras. 10 and 12 of his written statement 
‘had denied the allegations made in those 
two paragraphs, None of the facts plead- 
ed in paras, 10 and 12 of the plaint was 
‘specifically and separately dealt with by 
‘the respondent in his written statement. 
In the circumstances the denial in the 
written statement was sufficient and put 
the plaintiff to prove the fact of custom 
‘ by cogent and reliable evidence. The 
decisions of this Court in Badat & Co. v. 
East India Trading Co., 1964-4 SCR 19: 
(AIR 1964 SC 538) and Surendra Nath 
Bibra v. Stephen Court- Ltd., ATR 1966 
SC 1361 are clearly distinguishable and 
do not help the appellant in this regard 
as was sought to be argued: on his behalf. 
An elaborate discussion to point out the 
distinction is not called for. On the ques- 
tion of the pleadings of the parties the 
case seems to have proceeded on a wrong 
assumption that paras. 10 and 12 of the 
plaint incorporating the pleading of cus- 
tom were added in the amended plaint 
filed after the filing of the written state- 
ment by the respondent. It is not so. On 
careful scrutiny we found the correct 
facts to be as narrated by Ug above. 

7. To prove the factum of: custom, no 
oral evidence was adduced. Learned 
counsel for the appellant placed reliance 
upon the Mutation Order, Ext. P-2 of the 
year 1908. The High Court has rightly 
pointed out that there are recitals of two 
successions in that order — one of Narain 
Dass succeeding Bishan Dass and the 
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other of Ganga Ram succeeding . Narain 

Dass. Both are not:identical. No facts 

are stated in Ext. P-2 to show that Narain , 
Dass was made Mahant in accordance , 
with the alleged custom. The only in- 

stance iş the installation of Ganga Ram 

in succession to Narain Dass. But the 

one instance given in Ext. P-2 and the 

other, an earlier instance given therein 

not falling in line with it, could not prove 

the custom. There was no other evidence 

either oral or documentary given by the 

plaintiff. It was not shown how Bishan 

Dass succeeded Prem Dass or how Sobha 

Ram was installed as the Mahant - after 

the death of Ganga Ram, 


8. For the reasons given in the judg- 
ment of the High Court, with which we’ 
respectfully agree, no reliance could be 
placed upon Ext. P-1 — the entry in the 
Bahi in support of the appellant’s claim 
of having been installed as the Mahant | 
on the 5th of November, 1961. Ewen the 
trial Court did not feel confident to place 
much reliance upon the. said entry. In 
disagreement ‘with the finding and the 
view of the trial Court and for cogent 
reasons the High Court did not accept 
the oral evidence adduced by the plaintiff 
on the point’of his having been installed 
as a Mahant by the bhekh or by the con- 
sent of Zamindars or the villagers of vil- 
lage Kaddon. - We find ourselves in agree- 
ment with the views of the High Court 
in this regard and do not consider it 
necessary to repeat all that has been said 





























9. Wealso think that the High Court was 
justified in attaching some importance to 
the fact that shortly after the death of 
Mahant Sobha Ram, a dispute cropped up 
between Pritam Dass and Mal Dass lead- 
ing to a proceeding under S. 145, Cr. P. C. 
and eventually a Mutation Order in his 
favour in February, 1962 on the basis of 
a compromise entered into in the criminal 
proceeding. It does not stand to reason 
that Munshi Dass would not be aware of 
the said dispute and could smoothly get 
himself installed as a Mahant in Novem- 
ber, 1961. He did not succeed in getting 
possession of. either the office of the 
Mahant or the properties of the institu 
tion even for. a day. We straightwa 
filed the suit in April, 1962 to establis 
his claim and to recover possession o 
the property. In such a situation th 
High Court is right in saying that eve 


office or the properties of the institution, 
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no decree for possession could be made 
against him when the appellant singular- 
ly failed to establish various factors 
which were the basis of his claim. 

10. In the result we find that the 
judgment of the High Court is correct 
and cannot be interfered with in this ap- 
peal, The appeal is accordingly dismissed 
with costs. 

Appeal dismissed. 





AIR 1977 SUPREME COURT 2005 
(From: Punjab & Haryana)* 
. A. C. GUPTA AND 
S. MURTAZA FAZAL ALI, JJ. 

State of Punjab, Appellant v. Pritam 
Singh and others, Respondents. 

Criminal Appeal No. 227 of 1976, D/- 
4-8-1977. . 

(A) Penal Code (1860), S. 300 — Motive 
— Value of — Serious enmity between 
parties — Motive for informant to impli- 
cate accused and motive for accused to 


kill informant equally balanced — Truth 


of prosecution case to be ascertained from 
surrounding circumstances, (Para 4) 

(B) Penal Code (1860), S. 300 — Benefit 
of doubt — When can þe given to accused. 

The prosecution case was that the rela- 
tions between P and the respondents (ac- 
cused) were extremely strained, that on 
the date of occurrence at 6 A. M. with the 
intention of killing P, the six respondents 
armed with pistol-gun, hand grenade and 
gandasis, climbed over the walls of ad- 
joining house and one of them threw 
hand grenade into the courtyard of P’s 
house and it exploded and killed sister-in- 
law of P (wife of P’s brother A) and her 
daughter, that P and A who were giving 
fodder to cattle hid behind a pillar, that 
another respondent fired a postol shot at 
P which did not hit him and that the 
respondents ran away. The trial Court 
convicted the respondents but the High 
Court in appeal acquitted them. 

Held that there were certain important 
intrinsic circumstances which threw a 
great deal of doubt on the prosecution 
case (i) A whose wife and daughter had 


been killed and who had witnessed the. 


eccurrence, though the most material 
witness was not examined by the prose- 


*(Crl. Appeal No. 1267 of 1974 and Mur- 
der Ref. No. 64 of 1974, D/- 13-5-1975 
(Punj. & Har.)). 


HU/HU/C964/77/VSS 


State of Punjab v. Pritam Singh (Fazal Ali J.) 


` [Pr. 1] S.C. 2005 


‘ cution, (ii) Another eye witness J stated 


that D came to the place of occurrence 
soon after the incident but she did not 
narrate the incident or names of assailants 
to D who was the only witness to cor- 
roborate version of P and J. D stated 
that he was informed about the incident 
by S who was not examined. Evidence 
of D was hearsay and therefore inadmis- 
Sible, (iii) There was no evidence to show 
that any wads or pellets were recovered 
from place of occurrence or from near 


pillar where P had taken shelter, and (iv) 


Missing the target during day-light threw 
doubt about time of occurrence and the 
evidence of P. W. 9, the beat-constable to 
the effect that while he was on round, he 
heard a sound of explosion of bomb at 
about 4 A. M. strengthens the doubt about 
time. Having regard to the cumulative 
effect of these circumstances the wholly 
interested and partisan nature of the testi- 
mony of the witnesses examined by the 
prosecution and the complete absence of 
corroborative evidence, which though in 
possession of the prosecution was not pro- 
duced without any adequate explanation, 
the prosecution has not been able to prove 
its case beyond reasonable doubt, Cri. 
App. No. 1267 of 1974, D/- 13-5-1975 
(Punj & Har), Affirmed. 

(Paras 4, 5, 6, 7, 8, 10) 

(C) Evidence Act (1872), S. 3 — Dis- 
interested witness — Empty allegation 
that he was giving evidence because of 
complaint filed against him, without pro- 
ducing documentary evidence, not suffi- 
Cient to discredit him. (Para 9) 

(D) Constitution of India, Art. 136 — 
Appeal against acquittal — Murder case 
— Interference — Unless there are spe- 
cial circumstances or grave errors com- 
mitted by High Court leading to serious 
miscarriage of justice, Supreme Court 
would not interfere, (Para 10) 

Mr. O. P. Sharma, for Appellant; Mr. 
R. L. Kohli, for Respondents, 

FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against the judgment 
of the Punjab & Haryana High Court 
dated May 13, 1975 by which the six res- 
pondents, namely, Pritam Singh, Gurdev 
Singh, Gurmej Singh, Teja Singh, Bhan 
Singh and Kewal Singh had been acquit- 
ted of the charges under Ss. 302, 307/149, 
302/149, 148/307 and 452, I. P. C. and S. 27 
of-the Arms Act and under Ss. 4 and 5 of 
the Explosive Substances Act. The res- 
pondents had been convicted under the 
aforesaid sections by the trial Court of 
the Additional Sessions Judge, Feroze- 
pore, 
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2. Put briefly, the prosecution case 
was that some time in 1964 Toga Singh 
father of respondents Gurmej Singh, Teja 
Singh and Bhan Singh was murdered and 
Pala Singh and Banta Singh had been 
accused of murdering the deceased and 
were accordingly charge-sheeted by the 
police which resulted in the conviction of 
Pala Singh who was sentenced to impri- 
sonment for life. Pala Singh served out 
the sentence of life imprisonment and had 
just come out of the jail when the feel- 
ings between him and the respondents 
became extremely strained as a result of 
which security proceedings had to be 
drawn up to maintain peace and tranqui- 
llity between the two factions in the vil- 
lage. The prosecution alleged that as 
the sons of Toga Singh and other respon- 
dents were bent upon wreaking venge- 
ance for the murder of Toga Singh, they 
wanted to take the life of Pala Singh and 
with this avowed object in view the six 
accused persons led by Pritam Singh came 
on the roof of the house of Pala Singh at 
about 6 A. M. on August 30, 1973 armed 
with pistol-gun, hand-grenade and Gan- 
dasis. As soon as the party climbed over 
the walls of the house of Bachan Singh 
adjoining the house of Pala Singh, Gurmej 
Singh gave a laikara that the entire 
family of Pala Singh should be finished. 
Thereupon Pritam Singh who was armed 
with a hand-grenade threw it in the court- 
yard. The hand-~gredade exploded and 
killed Balwant Kaur, sister-in-law of 
Pala Singh and her daughter Charan 
Kaur who were sleeping in the court- 
yard. Pala Singh and his brother Ajit 
Singh escaped as they were giving fodder 
to the cattle and tock shelter behind the 
pillar. When Gurmej Singh found that 
Pritam Singh had missed the target, he 
fired a pistol-shot at Pala Singh which 
also did not hit him. Thereafter the ac- 
cused bolted away. Pala Singh im- 
mediately left for police station Zira and 
lodged First Information Report at 6-45 
A. M. on the same day. All the respon- 
dents were named in the F. I. R. and the 
facts mentioned above were briefly 
narrated therein. Harbhajan Singh, 
S. H. O., took up investigation and visited 
the spot, prepared inquest reports and 
after usual investigation submitted a 
charge-sheet against the respondents who 
were tried and ultimately convicted by 
the Additional Sessions Judge, Ferozepore 
as mentioned in his judgment. The 
learned Sessions Judge was fully aware 
of the fact that the prosecution had pro- 
duced only inimical and interested wit- 
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nesses, but in view of the fact that the 
F. 1. R. was lodged very promptly and 
the splinters of the hand-grenade were 
found on the spot which had killed the 
deceased and that the medical evidence 
also -supported the manner in which the 
deceased had died, the learned Judge 
held that the prosecution had proved its 
case beyond reasonable doubt. The de- 
fence of the respondents was that they 
had nothing to do with the occurrence 
and had been falsely implicated due to 
enmity. 


3. The accused/respondents filed an 
appeal to the High Court against their 
convictions and sentences and in appeal 
the High Court found that the ease against 
the respondents was not proved beyond 
reasonable doubt as it was replete with 
inherent improbabilities and consisted of 
purely partisan evidence without any cor- 
roboration from independent sources. 


4. It might appear that the High Court 
did not try to consider the intrinsic 
merits of the evidence of the eye-wit- 


nesses but rejected the evidence of those 


witnesses only on the ground that they 
were interested and inimical witnesses. 
But on a very careful consideration of the 
judgment of the High Court in the light 
of the evidence led by the prosecution, 
we feel that the view taken by the High 
Court was not wrong. Apart from the 
circumstances mentioned by the High 


‘Court in its judgment there were certain 


important intrinsic circumstances which 
threw a good deal of doubt on the prose- 
cution case. In the first place, it is ad- 
mitted that there was serious enmity be- 
tween the parties and there was sufficient 
motive for Pala Singh to have implicated 
the respondents at whose instance he was 
implicated in the murder of Toga Singh 
and eventually convicted to life imprison- 
ment. Equally there was a motive for 
the respondents also to kill Pala Singh 
in order to wreak vengeance on him for 
having caused the death of the father of 
Gurmej Singh, Teja Singh and Bhan 
Singh. When the motives were thus 
equally balanced, the Court had to look 
to surrounding circumstances in order to 
find out the truth. 


5. One of the most extraordinary 
features of this case is that after Pala 
Singh left for the police station to lodge 
the F. I. R., Ajit Singh his brother whose 
wife and daughter had been killed stayed 
at the house though he had also wit- 
nessed the occurrence, He was, therefore, 
the most material witness to be examined 
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im the case, because his near relations had 
been killed in his presence and yet Ajit 
Singh was not examined by the prosecu- 
tion at all. 


6. Another important circumstance 
that militates against the prosecution 
version is that P. W. 4 Jaswant Kaur one 
of the eye witnesses clearly stated in her 
evidence that when Darbara Singh came 
to the place of occurrence soon after the 
oceurrance she did not narrate the inci- 
dent to him. Pala Singh had left for the 
police station and the only eye witness Jas- 
want Kaur who was present at the spot, 
for reasons best known to her, chose not 
to disclose the incident or the names of 
the assailants to Darbara Singh who was 
the only witness examined to corroborate 
the version of Pala Singh and Jaswant 
Kaur. Moreover, P. W. 5 Darbara Singh 
has stated in his evidence that he was in- 
formed about the occurrence and the 
names of the assailants by one Jita Singh 
who, however, has not been examined. 
Thus the evidence of P. W. 5 Darbara 
Singh becomes valueless. In spite of the 
fact that Ajit Singh and Jita Singh were 
available to corroborate the eye witnesses, 
none of them was examined and the evi- 
dence of Darbara Singh P. W. 5 which 
remained was hearsay and, therefore, in- 
admissible, 


7. Another important circumstance 
which throws doubt on the prosecution 
case is that although the party of the 
accused consisting of six persons seems to 
have come variously armed, excepting 
the hand-grenade no other weapon ap- 
pears to have been used in the offence, 
even though the hand-grenade missed the 
main target, namely, Pala Singh. Although 
it is said that pistol-shots were fired by 
Gurmej Singh, yet there is no evidence 
to show that any wads or pellets were 
recovered from the place of occurrence 
r from near the pillar where Pala Singh 
had taken shelter. This circumstance, 
therefore, renders the story of pistol- 
shots having been fired by Gurmej Singh 
extremely doubtful. It is also not under- 
standable why the other accused who had 
come armed with Gandasis did nothing 
at all, even though the object to kill Pala 
Singh had been foiled and there was suffi- 
cient opportunity for these persons to at- 
tack him with the Gandasis and to storm 
the place. This clearly shows that there 
was absolutely no occasion for the other 
accused to be armed with Gandasis and 


this has been introduced only as an 
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embellishment to give colour to the gra- 
vity of the prosecution case. 


8. It is also not intelligible to us as to 
why, if the respondents chose to attack 
Pala Singh’s house during day-break 
when there was sufficient light, they 
missed the’ target and having missed the 
same they made no attempt to kill Pala 
Singh at all although they were armed 
with hand~grenades, pistols and Gandasis. 
Such a story lends support to the sugges- 
tion of the defence based on the evidence 
of P. W. 9 Dalip Singh that probably the 
occurrence took place at about 4 A. M. 
when some assailants of the deceased 
placed a bomb near the cot of the de-| 
ceased persons which having exploded 
caused fatal injuries to the deceased, 


§. The High Court hag relied on the 
evidence of Constable Dalip Singh P. W. 9 
to prove the circumstance about the ex- 
plosion, Dalip Singh P. W. 9 stated in 
his evidence that while he was on round 
he heard a sound of explosion of bomb 
at about 4 A. M. The only comment 
made by counsel for the respondents 
against him was that Darbara Singh had 
filed a complaint against the victims al- 
leging that he had taken utensils and one 
maund of grain. The witness denied this 
and no documentary evidence has been 
produced by the prosecution to show that 
the complaint was really filed and if so 
what action was taken thereon. In these 
circumstances, therefore, empty allega- 
tion made against the witness Dalip Singh 
is not sufficient to discredit his testimony, 
particularly when he appears to be a dis- 
interested witness, 


10. Having regard to the cumulative 
effect of the circumstances mentioned 
above, the wholly interested and partisan 
nature of the testimony of the witnesses 
examined by the prosecution and the 
complete absence of corroborative evi- 
dence, which though in possession of the 
prosecution was not produced without 
any adequate explanation, we find our- 
selves in complete agreement with the 
reasons given by the High Court that the 
prosecution has not been able to prove 
its case beyond reasonable doubt. Fur- 
thermore, this appeal is directed against 
the order of acquittal passed by the High 
Court and unless there are special cir- 
cumstances or grave errors committed by 
the High Court leading to serious mis- 
carriage of justice, this Court would not 
interfere in special leave in order to set 
aside an order of acquittal, and that too 
in a murder case, 
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11. For the reasons given above, we 
affirm the judgment of the High Court 
and dismiss the appeal. 

Appeal dismissed, 





AIR 1977 SUPREME COURT 2008 
(From: Calcutta) 


Y. V. CHANDRACHUD AND 
P. S. KAILASAM, JJ. 


Member Board of Revenue, West Ben- 
gal, Appellant v. N Swaika Oil Mills, 
Respondent. 


Civil Appeal No. 1477 of 1972, D/- 4-8- 
1977. 


Central Sales Tax Act (1956), S. 5 (1) — 
Sale whether took place in course of ex- 
port — Decision of Calcutta H. C. Re- 
versed, 


Sale effected by the respondents in fav- 
our of Netherlands Selling Organisation 
— Applying ratio in AIR 1975 SC 1564, 
held, the sale was not a sale in the course 
of export and was, therefore, exigible to 


tax. Decision of Cal. H. C. Reversed. 
(Para 4) 
Cases Referred: Chronological Paras 


AIR 1975 SC 1564:1975 Supp SCR n 
1975 Tax LR 1800 


CHANDRACHUD, J.:— Article 286 (1) 
(b) of the Constitution provides that no 
law of a State shall impose, or authorise 
the imposition of a tax on the gale or pur- 
chase of goods, where such sale or pur- 
chase takes place in the course of the 
import of the goods into, or export of the 
goods out of, the territory of India. By 
the Sixth Amendment to the Constitution 
which came into force on September 11, 
1956, an amendment was made to Cl. (2) 
of Art. 286, by which Parliament was 
given the power by law to formulate 
principles for determining when a sale or 
purchase of goods takes place in any of 
the ways mentioned in Cl, (1). Acting in 
pursuance of this power, the Parliament 
enacted S. 5 (1) of the Central Sales Tax 
Act, 1956, providing that a sale or pur- 
chase of goods shall be deemed to take 
place in the course of the export of the 
goods out of the territory of India only 
if the sale or purchase either occasions 
such export or is effected by a transfer 
of documents of title to the goods after 
the goods have crossed the customs fron- 
tiers of India. 


HU/HU/C963/77/CWM 





Board of Revenue, W. B. yv. Swaika Oil Mills- 


2. The question which arises for our 
consideration in this appeal is whether a 
sale effected by the respondents —- M/s. 
Swaika Oil Mills — is a sale in the course 
of the export of goods out of the territory 
of India. This question was answered 
against the respondents by the Revenue 
Authorities which held that the sale wag 
exigible to sales tax. But, on a reference 
made to the Calcutta High Court by the 
Board of Revenue under S. 21'(1) of the 
Bengal Finance (Sales Tax) Act, 1941, the 
High Court set aside the assessment on 
the ground that the sale took place in 
the course of export of the goods. 


3. By a letter dated September 10, 
1952, the Netherlands Selling Organisa- 
tion Ltd. confirmed having ‘ought from 
the respondents a certain quantity of 
linseed oil’. “F. O. B. Calcutta price”. The 
main terms of the contract of sale, which 
was made and concluded in Calcutta, are 
these: 


(a) The price of the goods was to be 
paid F. O. B. Calcutta against the first 
presentation of ‘Clean on board’ Mate’s 
receipt along with the relative G. R. L 
forms in triplicate; 


(b) The insurance charges were to be 
paid by the purchasers; 

(c) The purchasers were to send to the 
respondents their shipping broker for 
arranging booking of the shipping space 
for the goods to be put on board the ship 
by the respondents; 

(d) The. respondents were to mark the 
goods with the shipment marks specified 
by the purchasers in the letter; 

(e) Due to import restrictions in Indo- 
nesia, the respondents were to ship not 
more than 500 imperial gallons of linseed 
oil; and finally, 

(f) The “Export” was “to be made” 
under the export-licence of the respon- 
dents. 


4. Mr. Shankar Ghose, who appears on 
behalf of the respondents, has raised a 
variety of interesting points, which, in 
our opinion, have lost their validity and 
relevance in view of a Constitution Bench 
decision of this Court in Mohd, Serajud= 
din v. State of Orissa, 1975 Supp SCR 169: 
(AIR 1975 SC 1564). A catena of deci- 
sions bearing on the question as to when 
a sale can be deemed to be in the course 
of export was examined elaborately in 
that case. Applying the ratio of Seraju- 
din’s case to the facts before us, we are 
of the opinion that the High Court of 
Calcutta, which did not have the benefit 
of that judgment, is wrong in holding 
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that the sale effected by the respondents 
in favour of the Netherlands Selling 
Organisation is a sale in the course of 
export. Our reasons for saying so are 
these - 

(1) There was a direct, distinct and in- 
dependent contract of sale between the 
respondents on one hand and their buyers 
in India, the Netherlands Selling Organi- 
sation. 

(2) The sale. effected in pursuance of 
that contract is wholly unconnected with 


.lthe sale by the Netherlands Organization 


to their foreign buyer. The two sales 
are not a part of one integral transaction. 


(3) There is no privity of contract be- 
tween the respondents and the foreign 
buyer. They sold the goods in India, 
which the buyer on his own account ex- 
ported to Indonesia. The foreign buyer 
was undisclosed to the respondents and, 
indeed, there is nothing on the record to 
show the terms of the contract between 
the Netherlands Organisation and their 
foreign buyer. Respondents knew noth- 
ing of those terms and their contract with 
the Netherlands Organization did not 
stand or fall by the terms of that sale. 

(4) The immediate cause of the move- 
ment of goods and the export was the 
contract between the Netherlands Organi- 
sation and their foreign buyer and not 
the sale between the respondents and the 
Netherlands Organisation, The export 
was occasioned by the contract of sale 
between the Netherlands Organisation 
and their own buyer and not by the con- 
tract of sale. between the respondents and 
the Netherlands Organisation. 

(5) The bill of lading was indisputably 
made out in the name of the Netherlands 
Organisation which obtained a complete 
and indefeasible title to the. goods pur- 
chased by them from the respondents in 
India. 

(6) There was no obligation either on 
the. respondents or on the Netherlands 
Organisation to export the goods out of 
India. 


(7) Respondents put the goods sold by 
them to the Netherlands Organisation on 
board the ship merely to facilitate. the in- 
ended export of goods by the Netherlands 
Organisation., In loading the goods on 
the ship, respondents were acting as 
mere carriers, since they were under an 
obligation to do so under their contract 
with the Netherlands Organization. 

(8) Neither of the two transactions 
created any mutual rights and obligations 
as between the respondents and. the pet- 
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son or persons for whose benefit the ex-! 
port was made or intended, 


(9) The circumstances that the contract 
between the respondents and the Nether-: 
lands Organisation was in the F. O. B. 
form and that the payment of price was, 
to be made only after the goods were put’ 
on board the ship by the respondents, do; 
not affect the fundamental position that' 
there were two distinct, independent and 
unconnected sales. The payment of price, 
was made to depend on the fact of ship- 
ment for the reason that under the terms, 
of the contract, which the respondents en-' 
tered into with the Netherlands Organisa-: 
tion, a duty was imposed upon the former’ 
to put the goods on board the ship. The: 
Netherlands Organisation, instead of ac- 
cepting the delivery of goods in a factory: 
or godown of the respondents, stipulated) 
that the goods, on their behalf, be put by 
the respondents on board the ship. The 
fact that the place of delivery is a foreign- 
bound ship cannot, by itself, make a sale 
one in the course of export, 


(10) The very agreement, which is the 
basis of the respondents’ claim for ex- 
emption from sales tax, begins with the 
assertion: “We herewith confirm having) 
bought from you” the goods mentioned 
in the letter. The sale transaction was 
thus concluded between the respondents 
and the Netherlands Organization in 
India. Lastly, 


(11) The fact that the respondents were 

to lend to the Netherlands Organisation 
the use of their export licence or that the 
respondents paid the customs duty and 
the Port Commissioner’s charges, does not 
mean that the goods were exported by or 
at the instance of the respondents or that 
the sale effected by them in favour of 
the Netherlands Organisation occasioned 
the export. If the respondents’ name was 
shown as the exporters, it was because 
they had obligingly lent the use of their 
export licence to facilitate the export of 
me goods by the Netherlands Organiza- 
ion. 
_ 5. For these reasons, we set aside the 
Judgment of the High Court and hold 
that the sale in respect of which the res- 
pondents claimed exemption, is not a sale 
in the course of export and is, therefore, 
exigible to sales tax, 


6. The appeal is accordingly allowed 
with costs, . 





Appeal allowed. 
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AIR 1977 SUPREME COURT 2010 
(From: ALLAHABAD) 


Y. V. CHANDRACHUD AND 
P. S. KATILASAM, JJ. 


M/s. Janta Metal Supply, Appellant v. 
The Commissioner of Income-tax, U. P., 
Respondent. 


Civil Appeal No. 1905 (T) of 1976, D/- 
27-7-1977. 

Constitution of India, Art. 136 — Appeal 
by special leave against order of High 
Court dismissing application for reference 
under S. 256 (2), Income-tax Act — Ques- 
tion raised by assessee was of general im- 
portance and was raised before Tribunal 
itself — High Court was directed to call 
for a statement of a case on the question 
of law involved and dispose of the refer- 
ence — (Income-tax Act (1961), S. 256 (2)). 

The question involved was "whether the 
amount spent by the assessee in pur- 
chasing goods for the purpose of resale is 
expenditure within the meaning of Sec- 
tion 40-A (3) of the Income-tax Act, 


1961 ?” (Para 6) 
Cases Referred: Chronological Paras 
1976 Tax LR 500 : 104 ITR 664 (Al) 5 
1976 Tax LR 763 : 103 ITR 706 (Ori) 5 


CHANDRACHUD, J.:— The assessee- 
firm. which is the appellant before us, 
does business in brass and copper serap 
on a wholesale basis. It purchased metal 
scrap during the assessment year 1970-71, 
for which it paid a sum of Rs. 2,46,625/- 
consisting of various items, each one of 
which exceeded Rs. 2,500/-. It claimed 
these amounts as allowable deductions, 
whereupon a question arose whether 
payments made in cash in excess of 
Rs. 2,500/- at a time could be claimed as 
deductions in view of the provisions con- 
tained in S. 40-A (3) of the Income-tax 
Act, 1961. 


2. The Revenue Authorities and the 
Appellate Tribunal rejected the assessee’s 
claim, holding that the case fell squarely 
within the terms of S. 40-A (3) and that 
none. of the Exceptions contained in 
R. 6-DD was attracted. 

3. The assessee asked the Appellate 
Tribunal to make a reference to the High 
Court which the Tribunal declined to do 
on the ground that its judgment did not 
give rise to any question of law. The as- 
sessee then approached the High Court of 
Allahabad asking that the Tribunal be 
directed to make a reference to it on the 
questions raised by the: assessee. The 
' Order of the High Court dismissing the 
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application for reference ïs challenged 
by the, assessee in this appeal by special 
leave, : 

4 Mr. Singhania, who appears on be~- 
half of the assessee contends that the Tri- 
bunal’s judgment raises an important 
question of law, viz, whether payments 
made by the assessee in purchasing scrap 
metal for resale is “expenditure” within 
the meaning of S. 40-A (3). The Tribunal 
not having discussed this question in its 
judgment, the High Court is apparently 
justified in its view that the question did 
not arise out of the Tribunal’s judgment. 
Our attention has, however, been drawn 
by the assessee’s counsel to an affidavit 
filed in the High Court by one Balkishan, 
who is the son of one of the partners of 
the assessee-firm, in which he says that 
he was present at the hearing before the 
Tribunal and that the question on which 
a reference was sought was argued be- 
fore the Tribunal. Not only was Bal- 
kishan’s affidavit not rebutted by a coun- 
ter-affidavit or otherwise, but the Com- 
missioner of Income-tax, by his reply to 
the- application filed by the.assessee in the 
Tribunal asking for a reference to the 
High Court, conceded that a question of 
law arose out of the Tribunal’s judgment 
which should be referred for the: opinion 
of the High Court. 


5. A judgment dated November 29, 
1973 rendered by the Delhi Bench of the 
Income-tax Appellate Tribunal in I.T. A. 
No. 5456 of 1972-73, shows that various 
Benches of the Tribunal have consistent- 
ly taken the view that payments made 
for the purchase of stock-in-trade or raw 
material is not “expenditure” within the 
meaning of S. 40-A (3). On the other 
hand, learned counsel for the Revenue 
has drawn our attention to the judgment 
of the Orissa High Court in Sajowanlal 
Jaiswal v. Commr. of Income-tax, Orissa, 
103 ITR 706: (1976 Tax LR 763) (Ori) and 
of the Allahabad High Court in U. P. 
Hardware Store.v. Commr. of Income-tax, 
U. P., 104 ITR 664: (1976 Tax LR 500) 
(All) which, on a careful consideration of 
the matter, have taken a contrary view. 


6. Since the question raised on behalf 
of the assessee is of general importance 
and since it appears that the question was 
raised before the Tribunal itself, we set 
aside the judgment of the High Court 
and direct that the High Court shall call 
for a staternent of case from the Tribunal 
on the following question: i 

“Whether the amount spent by the as< 
sessee in purchasing goods for the pur= 
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pose of resale is expenditure within the 
meaning of S. 40-A (3) of the Income-tax 
Aet, 1961?” 
On receiving the statement of case, the 
High Court shall hear the parties and dis- 
pose of the reference in accordance with 
law. There will be no order as to costs. 
Appeal allowed. 


AIR. 1977 SUPREME COURT 2011 
(From: GUJARAT) 


Y. V. CHANDRACHUD AND P. S. 
KAILASAM, JJ. 


The Additional Commissioner of In- 
come-tax, Gujarat, Ahmedabad, Appel- 
lant v. Chandravilas Hotel, Respondent. 

Civil Appeals Nos. 1649 and 1650 (T) of 
1973, D/- 1-8-1977. 

Constitution of India, Art, 136 — Ap- 
peal by special leave against orderg ot 
Tribunal and High Court refusing to 
refer certain questions of law arising out 
of Tribunals order under S. 256, Income- 
tax Act — Supreme Court directed the 
High Court to call from the Tribunal 
statement of ease and after receipt of 
statement, dispose of the same according 
to law — (Income-tax Act’ (1961), S. 256). 

The questions of law involved were: 

“(1) Whether on the facts and in the 
circumstances of the case, the finding of 
the Tribunal that the assessee was not 
guilty of any fraud or gross or wilful 
neglect in returning the income, which 
resulted in the income being returned at 
a figure lower than 80 per cent of the 
income assessed, is contrary to the weight 
of the record and was arrived at without 
considering the entire evidence and ma- 
terial on the record?” 

(2) Whether on the facts and in the 
circumstances of the case and in view of 
the provisions contained in S. 271 (1) (c) 
of the Income-tax Act, 1961 and the Ex- 
planation thereto, the Tribunal was right 
in law in cancelling the penalty imposed 
on the assessee?” 

(Para 7) 

CHANDRACHUD, J.:— The respon- 
dent in these two appeals is a registered 
firm constituted by two brothers and 
their sons. It runs a Restaurant called 
‘Chandravilas Hotel’ in Ahmedabad. For 
the assessment year 1967-68. it filed a 
return on September 2, 1967, disclosing 
an income of Rs. 34,131. It was, however, 
assessed for that year on a total income 
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of Rs. 1,65,422, For the assessment year 
1968-69, it returned an’ income of Rupees 
68,841 but was assessed on a total in- 
come of Rs. 2,80,457. The two assessment 
years are the subject-matter, respective- 
ly, of these two appeals. 

2. Since the income returned by the 
respondent was less than 80 per cent of 
the income which was assessed, the In- 
come-tax Officer, taking the view that 
the respondent had concealed the parti- 
culars of its income, initiated- penal pro- 
ceedings under S, 271 (1) (c) of the In- 
come-tax Act, 1961, As the minimum 
penalty exceeded Rs. 1,000, the I.T.O. 
referred the matter to the Inspecting AS- 


.sistant Commissioner under S. 274 of the 


Act. 


3. After considering the facts noted 
by the I.T.O, in his assessment orders 
and after hearing the respondent, the 
Inspecting Assistant Commissioner pass- 
ed an order on November 13, 1969 levy- 
ing a penalty of Rs. 20,000 on the res- 
pondent in respect of the return filed for 
the assessment year 1967-68. A similar 
order was passed on December 9, 1970 
levying a penalty of Rs. 2,12,000 for the 
assessment year 1968-69, 

4. The respondent then preferred ap- 
peals to the Income-tax Appellate Tri- 
bunal, which, by its judgments of March 
18 and March 20, 1972, set aside the 
orders of penalty. 


5. The Additional Commissioner of 
Income-tax. Ahmedabad, the appellant 
before us, filed applications under S. 256 
(1) of the Act, asking the Appellate Tri- 
bunal to refer certain questions for the’ 
opinion of the High Court, Those appli- 
cations having been rejected by the Tri- 
bunal on the ground that no question of 
law arose out of its judgments, the ap- 
pellant approached the High Court with 
a similar prayer. The High Court reject- 
ed the applications of the appellant sum- 
marily against which the appellant has 
filed these appeals by special leave, 

6. Having heard learned counsel for 
both the sides at some length, we find it 
difficult to agree with the Tribunal that 
none of the four or five questions, on 
which a reference was sought by the 
appellant, arise out of its judgments in 
the two cases. We would have liked to 
explain fully why we are unable to agree 
with the reasoning of the Tribunal, but 
any elaboration of the matter here is 
likely to prejudice the rights and con- 
tentions of the parties in the two ap- 
peals. It is, therefore, desirable, a course 
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to which counsel have no objection, that 
if we are disposed to set aside the orders 
of the High Court and the Tribunal, we 
do so by a brief order, 

7. Accordingly, we direct that the 
High Court shall call for a statement of 
case from the Tribunal in each of the 
two cases on the following questions: 

"(1) Whether on the facts and in the 
circumstances of the case, the finding of 
the Tribunal that the assessee was not 
guilty of any fraud or gross or wilful 
neglect in returning the income, which 
resulted in the income being returned at 
a figure lower than 80 per cent of the in- 
come assessed, is contrary to the weight 
of the record and was arrived at with-. 
out considering the entire evidence and 
material on the record?” 

(2) Whether on the facts and in ` the 
circumstances of the case and in view of 
the provisions contained in S. 271 (1) (e) 
of the Income-tax Act, 1961 and the Ex- 
planation thereto, the Tribunal was right 
in law in cancelling the penalty imposed 
on the assessee?” 

8. After receiving the statements 
from the Tribunal, the High Court shall 
dispose of the references in accordance 
with law. 

9, There will be no order as to costs. 

Appeal allowed. 


AID 1977 SUPREME COURT 2012 
(From: Punjab & Haryana)* 


N. L. UNTWALIA AND S. MURTAZA 
FAZAL ALI, JJ, 


Mohinder Singh, Appellant v. State of 
Punjab and others, Respondents. 


Civil Appeal No. 1194 of 1976, D/- 
26-7-1977. 
Displaced Persons (Compensation and 


Rehabilitation) Rules (1955), R. 34-C — 
Requirements of rule for claiming trans- 
fer of agricultural land — Entry in re- 
venue record though an important piece 
of evidence as to occupation is not con- 
clusive — Subsequent order of court di- 
recting correction of entry can be consi- 
dered — Judgment and order dated 26-8- 
1875 in C. W. No. 2559 of 1975 (Punj & 
Har), Reversed. 

It is not the requirement of R. 34-C 
that a person claiming transfer under 
any part of th said rule must be one 
whose name is found entered in the re- 


*(Civil Writ No. 2559 of 1975, D/- 26-8- 
1975 (Punj & Har).) 
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venue records, The requirement of the 
rule is that the land to which Chapter 
VA applies shall be allotted to the lessee 
if it has been leased out to him and if 
he was a displaced person. The condition 
to be fulfilled under the proviso for a 
sub-lessee is his occupation of the land 
continuously from the lst January, 1956. 
The entry in the revenue records ig an 
important piece of evidence on the ques- 
tion of occupation or possession. But it is 
not conclusive of the factors to be de- 
cided under R. 34-C. Nor is it the law 
that subsequent valid order passed by a 
competent authority or court directing 
the correction of the entries cannot be 
taken into consideration. C. W. No, 2559 
of 1975, D/- 26-8-1975 (Punj & Har), Re- 
versed, (Para 6) 

Mr. S. K, Bagga and Mrs. S. Bagga, for 
Appellant; Mr. A. &. Sohal, for Respon- 
dents, 

UNTWALIA, J.:— This is an appeal by 
special leave. The appellant’s writ appli- 
cation challenging the order dated April 


29, 1974 of the Chief Settlement Com- 
missioner, Jullundur and order dated 
January 14, 1975 of the Financial Com- 
missioner, Taxation, Punjab was dismiss- 


ed by the High Court of Punjab & Har- 
yana in limine on August 26, 1975. Hence 
this appeal. 


2. The appellant applied for allotment 
of certain Urban Agricultural Land bear- 
ing various Khasra numbers, measuring 
14 kanals 17 marlas, It appears that the 
land indisputably is a part of the eva- 
cuee agricultural land situated in Urban 
areas and acquired under 5. 12 of the 
Displaced Persons (Compensation and 
Rehabilitation) Act, 1954 — hereinafter 
called the Act. Chapter V-A of the Dis- 
placed Persons (Compensation and Re- 
habilitation) Rules, 1955 (for brevity, the 


Rules), is applicable to such lands 
The appellant approached the au- 
thority for transfer of the land to 


him in accordance with R. 34-C of the 
Rules. It is not quite clear whether he 
claimed to be a lessee under the main 
provision of the said Rule or a sub-lessee 
within the meaning of the proviso ap- 
pended thereto. But what is clear is that 
the case proceeded before the various 
authorities on the footing that the appel- 
lant claimed to be a sub-lessee of the 
land. 

3. The appellant claimed to be in pos- 
session of the land in question continu- 
ously from before January 1, 1956, al- 
though his name was not found recorded 
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in the Jamabandi or the Khasra Girda- 
wari. He examined some witnesses be- 
fore the Settlement Officer who accepted 
their oral evidence and by his order 
dated August 21, 1969 (Annexure 1) held 
that the appellant was entitled to get 
transfer of the land at a price to be fix- 
ed under R. 34-B of the Rules, There- 
upon, the Settlement Commissioner, Jul- 
lundur by his order dated October 28, 
1969 (Annexure 2) fixed the price of the 
land at Rs. 1,000 per kanal. Several years 
later, a reference was made under S. 24 
of the Act by the Superintendent 
(Urban) Rehabilitation Department, Jul- 
lundur for setting aside the order afore- 
said of the Settlement Officer. The Chief 
Settlement Commissioner by his order 


dated April 29, 1974 (Annexure 4) ac- 
cepted the reference and set aside the 
order. The appellant went in revision 


under S. 33 of the Act which was dis- 
missed by the Financial Commissioner 
by his order dated January 14, 1975 (An- 
nexure 5). As already stated the peti- 
tioner was unsuccessful in assailing the 
last two orderg before the High Court. 


4. It appears in or about the year 
1954 the lessees of the land and cultivat- 
ing it as such were Mahant Amar Nath, 
Smt. Shanto Bai and others — some dis- 
placed persons, The appellant also claims 
to be a displaced person. The lessees 
aforesaid, perhaps, ceased to cultivate 
the land and left Jullundur. The appel- 
lant claims that he has been cultivating 
the land continuously from about the 
year 1954 onwards. On the Ist of Sep- 
tember, 1973 he filed an application þe- 
fore the Revenue authority for correc- 
tion of the entry in Khasra Girdawari by 
recording his name therein. The Naib 
Tehsildar, Jullundur by his order dated 
the 6th February, 1974 (Annexure 3) di- 
rected the correction of the Khasra Gir- 
dawari for the period 1971-72 to Kharif 
1973. He did not direct the correction of 
the entry of the earlier period as he 
could not do so in accordance with the 
departmental instructions, The appellant 
filed Suit No, 185 of 1974 on the 9th of 
August, 1974 for correction of the entry 
for the earlier period. The lessees afore- 
said were impleaded as defendants in 
the suit. In spite of service of summons, 
they did not appear to contest it. The 
suit was decreed ex parte on the 31st 
March, 1975 by Shri Baldev Singh, Sub- 
Judge, Second Class, Jullundur. A copy 
of his judgment is Annexure 6, He dge- 
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clared the appellant as tenant of the 
land in dispute since 1954 and directed 
the correction of the Jamabandi entries. 


5. The Chief Settlement Commis- 
sioner in his impugned order did not 
feel persuaded to place any reliance 


upon the testimony of the witnesses exa- 
mined by the appellant in absence of 
entries in the Revenue record viz., the 
Jamabandi or the Khasra Girdawari. The 
Financial Commissioner was also of the 
same view. Since he found the names of 
Amar Nath, Shanto Bai and otherg men- 
tioned as cultivators, he did not feel per- 
suaded to accept the case of the appel- 
lant, The Naib-Tahsildar had corrected 
the entries in respect of the later period 
by the time the Financial Commissioner 
happened to pass his impugned order. 
But he did not attach any importance to 
it. Finally, the view expressed by the 
Financial Commissioner in hig impugned 
order is in these terms: 


“I have already held in several cases 
that transfer of Urban agricultural land 
is strictly to be made on the basis of 
entries in the revenue record and no 
reliance is to be placed either on oral evi- 
dence or on the corrected entries in the 
Khasra Girdawaris. In the circumstances, 
I do not find any force in the petition 
which is dismissed in imine.” 


6. Rule 34-C of the Rules 
follows: 


“Where any land to which this Chap- 
ter applies has been leased to a displac- 
ed person and such lands consist of one 
or more Khasras and is valued at Rupees 
10,000 or less, the land shall be allotted 
to the lessee: 


Provided that where any such land or 
any part thereof hag been leased to a 
displaced person and the sub-lessee has 
been in occupation of such land or part 
thereof continuously from the ist Janu- 
ary, 1956, such land or part thereof, as 
the case may be, shall be allotted to such 
sub-lessee,” 


It is not the requirement of the rule that 
a person claiming transfer under any 
part of the said rule must be one whose 
name is found entered in the revenue 
records, The requirement of the rule is 
that the land to which Chapter V-A ap- 
plies shall be allotted to the lessee if it 
has been leased out to him and if he was 
a displaced person. The condition to be 
fulfilled under the proviso for a sub- 


reads as 
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lessee is his occupation of the land con- 
tinuously from the ist January, 1956. 
The entry in the revenue records is an 
important piece of evidence on the ques- 
tion of occupation or possession. But it 
is not conclusive of the factors to be de- 
cided under R. 34-C. Nor is it the law 
that subsequent valid order passed by a 
competent authority or court directing 
the correction of the entries cannot be 
taken into consideration. Learned coun- 
se] for the State, respondent No. 1 in this 
appeal, submitted that neither the order 
of the Naib-Tahsildar nor the decree of 
the Civil Court was legal and valid ag it 
was not passed in accordance with the 
Punjab Land Revenue Act, 1887. We 
have not examined the correctness of 
this submission made on behalf of the 
State as, on the facts and in the circum- 
stances of this case we felt persuaded to 
send back the case to the Chief Settle- 
ment Commissioner. It will be open to 
the parties to make such submissions or 
raise such objections as may be avail- 
able to them in law before the said au- 
thority when the case goes back to it, It 
may be emphasised, however, that in- 
disputably after the land became a pro- 
perty acquired under S. 12 of the Act 
the lessees came on the scene. They did 
not contest the claim of the appellant 
either before the Naib-Tahsildar or the 
Civil Court. No one seems to have claim- 
ed that the State or any of its autho- 
rities had ever come in possession of the 
land in question. In such a situation jus- 
tice requires a reconsideration of the 
matter and a fresh decision by the autho- 
rities concerned by taking into account 
the order of the Naib-Tahsildar and the 
decree of the Civil Court subject to such 
objections as may be raised apropos 
their validity and on reappraisal of the 
oral evidence adduced by the appellant 
before the Settlement Officer. 


7. In the result, we allow the appeal, 
set aside the impugned orders of the 
High Court, the Financial Commissioner 
and the Chief Settlement Commissioner 
and send back the case to the Chief Set- 
tlement Commissioner for a fresh dis- 
posal of the reference in the: light of this 
judgment. There will be-no order as to 
costs. 


Appeal allowed. 





Orissa Mining Corpn. v. P. V. Rawlley (Kailasam J.) 


A.L R. 


AIR 1977 SUPREME COURT 2014 
(From :— ILR (1976) Cut 882) 
Y. V. CHANDRACHUD AND 

P. S. KAILASAM, JJ. 

Orisa Mining Corporation Ltd., Appel- 
lant v. M/s. Prannath Vishwanath Rawl- 
ley, Respondent. 

Civil Appeal No. 769 of 1976, D/- 12-8- 
1977. 

Arbitration Act (1940), Ss. 20 and 30 — 
Arbitration through intervention of Court 
— Arbitrator cannot enlarge scope of re- 
ference — Arbitrator entertaining fresh 
claim put before him exceeds his juris- 
diction — Award liable to be set aside for 
error apparent on face of record. ILR 
(1976) Cut 882, Reversed. 


When an agreement is filed in court and 
order of reference is made under S. 20 (4) 
then the claim as a result of the order of 
reference is limited to a particular relief 
and the arbitrator cannot enlarge the 
scope of the reference and entertain fresh 
claims without a further order of refer- 
ence from the court. (Para 11) 


Thus, on the facts of this case it was 
held that the amount had been specified 
in the plaint and when the reference was 
confined to the claim made in the plaint 
the arbitrator would have to restrict his 
award only to the claim, but the arbitra- 
tor had exceeded his jurisdiction in em- 
barking on the claim that was for the first 
time put forward before him by the res- 
pondent. There was, therefore, an error 
apparent on the face of the award. ILR 
(1976) Cut 882, Reversed. (Para 10) 

(In the circumstances of the case the 
Supreme Court in appeal by special leave 
did not set aside the award as the coun- 
sel for the appellant had also no objec- 
tion in accepting amount granted by the 
award). 

M/s. K. Sawhney and M. K. Garg, Ad- 
vocates, for Appellant; Mr. G. B. Pai 
Sr. Advocate (Miss Uma Mehta and R. K. 
ae Advocates with him), for Respon- 
ent. 

KAILASAM, J.:— This appeal is pre- 
ferred by the Orissa Mining -Corporation 
Ltd., (a Government of Orissa Undertak- 
ing) by special leave against the judg- 
ment and decree dated February 20, 1976 
of the High Court of Orissa whereby 
the High Court upheld the judgment of 
the Subordinate Judge, Rourkela refus- 
ing to set aside the award of the arbi- 
trator directing payment of certain 
moneys to the respondent herein, 
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2. The respondent is a partnership 
firm carrying on business of transport, 
mining, loading and unloading ete. with 
its office at Rourkela. The appellant call- 
ed for a tender for the work of raising of 
iron ore in Khandadhar Mines and trans- 
porting it to Barsuan Railway siding, in- 
cluding wagon loading. An agreement 
was entered into between the appellant 
and the respondent for a period of one 
year with effect from May 25, 1971. The 
estimated value of the contract was 
Rs. 6,77,040. The respondent under the 
terms of the contract was required to 
work in quarry Nos. 1 and 2 in Khan- 
dadhar Mines but during the progress of 
the work, on the directions of the appel- 
lant, the respondent worked in quarry 
No. 5 also which was at a distance of 
about 2 K. M. from quarry Nos. 1 and 
2, As the respondent had to cover an 
extra distance between quarry Nos. 1 & 
2 and quarry No. 5 he demanded extra 
cost for the transport. The respondent 
also demanded cost for construction of a 
road at the Schedule rate provided by 
the State P.W.D., Orissa, and submitted 
two bills, Bill No. 1 dated March 31, 
1972 and Bill No. 2 dated May 1, 1972 
for Rs. 62,477.50 and Rs. 6,104.50 res- 
pectively amounting to Rs. 68,582.00 in 
all for the extra load in transporting. A 
claim was also made towards the cost of 
constructing a road from quarry No. 6 
for Rs. 25,000. As in spite of repeated re~- 
minders the appellant did not pay for 
the bills the respondent called upon the 
appellant to refer the disputes for arbi- 
tration according to the contract. The 
respondent filed an application under 
S. 20 of the Arbitration Act for a direc- 
tion to the appellant to file the agree- 
ment in court and for the appointment 
of a Superintending Engineer of the State 
P.W.D. as the sole arbitrator and a re~ 
ference to him to give his award on the 
dispute. The respondent, for the purpose 
of court-fee and jurisdiction, valued the 
suit at Rs. 93,582. The Subordinate Judge, 
Rourkela, after notice to the appellant 
and after hearing the parties ordered 
“that the said agreement be filed, and 
it is further ordered that the following 
matters in difference specified in the said 
agreement No. 4/F2 of 1971 arising in 
this suit namely for demand of payment 
of Rs. 93,582.00 on account of raising 
iron ore from quarry Nos. 1 and 2 at 
Khandadhar Mines and transporting the 
same to the Barsuan Railway siding in- 
cluding loading of wagons and also for 
the same work as per the subsequent 
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order in respect of quarry No. 5 which 
was at a distance of 2 kilometres away 
from quarry Nos. 1 and 2 and for extra 
charges for this extra load of transport- 
ing and for construction of a road from 
quarry Nos. 1 and 2 to the quarry No, 5 
be referred for determination......... of the 
arbitrator.” 


3. The arbitrator on receipt of the 
order of reference issued notice to the 
parties calling upon them to file their 
respective statements and the documents 
on which they intended to rely on and 
to produce witnesses. The parties filed 
their respective statements and the arbi- 
trator took up the hearing of the dis- 
pute. The respondent in these proceed- 
ings made a claim of Rs. 68,582 under 
the head "4. Extra as the distance came 
to 1.4 Kms, after verification from the 
same quantity mentioned in the Bill 
Nos. I and Il.” The arbitrator inspected 
the site and measured the distances. Re- 
garding the claim of Rs. 25.000 or con- 
struction of the road the arbitrator found 
that the respondent is not entitled to it 
and rejected the claim. 


4. Regarding the claim for transport 
of the iron ore for the extra distance 
from quarry No. 5 the respondent made 
an additional claim for Rs. 68,582 apart 
from the claim which he made in the 
plaint under Bill Nos. I and II for 
Rs. 68,582 on the ground that the extra 
distance came to 1.4 Kms. after verifica- 
tion. The arbitrator found the actual dis- 
tance between quarry Nos 1 and 2 and 
quarry No. 5 approximately 1.70 Kms, 
and allowed a sum of Rs. 1,16,570 under 
this head. He also directed the appellant 
to release the security deposits and earn- 
est money amounting to Rs. 32,954.48 
and pay the respondent on or before 
Agust 31, 1974. The award also provided 
that the appellant shall pay interest to 
the respondent at the rate of six per cent. 
per annum on the amount of award and 
on the amount of security and earnest 
money from the date of the passing of 
the award i.e, May 31, 1974. 


5. Aggrieved at this award the appel- 
lant filed an application before the Sub- 
ordinate Judge, Rourkela, the court that 
had made the reference to arbitration, 
for setting aside the award or in the al- 
ternative for remitting the award for 
further consideration. Various conten- 
tions were raised in the application. It is 
material for this appeal to refer only to 
the main ground of attack on the award, 
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namely that the arbitrator had traversed 
beyond the reference made by the court 
by its order of reference in that though 
the claim was only for Re. 93,582 inclu- 
sive of the claim for road construction 
for Rs. 25,000 which was negatived by 
the arbitrator, he acted without jurisdic- 
tion in allowing any claim over Rupees 
68,582. It was also contended that the 
arbitrator was in error in directing the 
return of the security deposits and earn- 
est money. 


6. The Subordinate Judge, Rourkela, 
by his order dated February 11, 1975, 
found that there was no error apparent 
on the face of the record which may 
make the award unsustainable. It also 
found that the arbitrator did not exceed 
his jurisdiction and decreed the suit as 
per the terms of the. award, 


7. Dissatisfied with the order of the 
Subordinate Judge the appellant, Orissa 
Mining Corporation Ltd., took up the 
matter in appeal to the High Court of 
Orissa. The High Court confirmed the 
order of the Subordinate Judge holding 
that the order of reference made by the 
court to the arbitrator was not only in 
respect of the respondents claim for 
Rs. 93,582 on account of raising of iron 
ore from quarry Nos. 1 and 2 and trans- 
porting the same to Barsuan Railway 
Station but also for the same work as 
per the subsequent order in respect of 
quarry No. 5 which was at a distance of 
2 kilometres away from quarry Nos. 1 
and 2. The main contention that was 
raised before the High Court was that 
the reference to the arbitrator being for 
determining the correctness of the res- 
pondent’s claim of Rs. 93,582 only, the 
arbitrator went beyond his jurisdiction 
and authority by giving an award for 
Rs. 1,16,570 towards 
charges in favour of the respondent, The 
direction as to the refund of the security 
deposits and earnest money was also 
challenged. 


8. The High Court held that “In the 
order of reference Rs. 93,582 has been re- 
ferred to as a dispute on account of rais- 
ing iron ores from quarry Nos. 1 and 2 
and transporting the same to Barsuan 
Railway siding. The dispute relating to 
extra claim on account of raising and 
transporting iron ores as per the subse- 
quent order from quarry No. 5 has also 
been specifically referred to the arbitra- 
tor ag it appears from the order of re- 
ference. The correctness of the reference 
order not having been challenged the 


transportation ` 


same is not open to question”. It fur- 
ther held that “it is futile to argue that 
the reference made to the arbitrator 
was only confined to the respondent's 
claim of Rs. 93,582 and that the arbitra- 
tor in awarding Rs. 1,16,570 exceeded 
his authority and jurisdiction”, We feel 
that the High Court has misconstrued 
the claim. There was no dispute in re- 
gard to raising of iron ore from quarry 
Nos. 1 and 2 and transporting it to the 
railway siding. The whole dispute was 
regarding the claim for transporting the 
iron ore for the extra distance from 
quarry No. 5. Paragraphs 5, 6 and 7 of 
the plaint make this position clear. Para- 
graph 5 states that while the respondent 
was executing the work in quarry Nos, 1 
and 2 he was ordered to work in quarry 
No. 5 which was at a distance of about 
2 Kms. from quarry Nos. 1 and 2, Ac- 
cording to paragraph 6 the respondent 
demanded: extra cost for thé transport 
from the said quarry as the distance in- 
creased. Paragraph 7 states that accord- 
ingly the respondent submitted Bill 
No. 1 dated the March 31, 1972 and Bill 
No. 2 dated May 1, 1972 making a total 
claim of Rs. 68,582. The point of attack 
on the award was therefore missed by 
the High Court. It was that while the 
total claim under the plaint regarding 
the transport of extra distance was con- 
fined to Rs, 68,582 and the reference to 
the arbitrator was also for the same 
amount, the arbitrator acted beyond the 
scope of the arbitration in taking into 
account the claim which was put for- 
‘ward by the respondent for an extra sum 
of Rs. 68,582, It was sought to be 


con- 
tended by Mr. Pai, the learned counsel 
for the respondent, that though the 


plaint claim was confined to Rs. 68,582 
the order of reference is wider in scope 
and included other claims beyond the 
claim for Rs. 93,582. The order of re- 
ference is rather vague and not clear and 
is in the following terms: 


“and it is further ordered that the fol- 
lowing matters in difference specified in 
the said agreement No. 4/F2 of 1971 
arising in this suit namely for demand 
of payment of Rs, 93,582 on account of 
raising iron ore from quarry Nos. 1 and 
2 at Khandadhar Mine and transporting 
the same to the Barsuan Railway siding 
including loading of wagons and also 
for the same work as per the subse- 
quent order in respect of quarry No. 5 
which was at a distance of 2 K. M, away 
from quarry Nos. 1 and 2 and for extra 
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charges for this extra load of trans- 
porting......... » 

The order of reference appears to have 
been an attempt by the court to put all 
the reliefs claimed for in the plaint in 
One sentence. As admittedly there was 
no claim for transport of the iron ore 
between quarries Nos. 1 and 2 and the 
railway siding, the only claim was for 
the transport of the iron ore for the extra 
distance. The view of the High Court 
was therefore on a misunderstanding of 
the relief prayed for by the respondent 
in the plaint. 





































9. Mr. Pai while admitting that the 
reference to arbitration was only as re- 
gards the transport of the iron ore for 
the extra distance submitted that the 
claim was not confined to Rs, 93,582 only 
but should be understood as a claim for 
the extra transport which may amount 
to more than Rs. 93,582. We refrain from 
going into the merits of the claim for 
not only the extent of the extra distance 
covered is in dispute but also the charges 
for transport for a kilometre. The plea 
of the respondent is that while he sub- 
mitted Bills Nos. 1 and 2 and claimed 
Rs. 68,582, the Bills were on the basis 
that the extra distance was only 1 Km. 
but actually the distance was 2 Kms. and 
therefore he claimed twice the amount. 
The respondent submitted that the dis- 
tance should be construed as 2 Kms. 
ugh it was found to be 14 Kms. On 
lf of the appellant it was submitted 
this plea should not be entertained 
original Bills were on the basis of 
; and as the distance has been 
to be shorter he would not be 
even to the claim made in the 
he contentions on the merits 
t ‘be gone into, 


n a reading of the plaint, we 
sfied that the claim for trans- 
the iron ore for the extra dis- 
limited to Rs. 68,582 and the 
aim after including the claim 
struction of the road is confined 
Rs. 93,582. The arbitrator hav- 
allowed Rs, 25,000 being the claim 
nstruction of the road should have 
his award only to Rs. 68,582. 
of additional Rs. 68,582 before 
rator was clearly beyond the 
reference which incorporated 
prayed for in the plaint by 
dent herein, It would have 
nt if the entire claim relating 
sport of the iron ore for the 
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extra distance was made without speci- 
fying the amount of claim. When ` the 
amount has been specified in the plaint 
and when the reference is confined to 
the claim made in the plaint the arbi- 
trator would have to restrict his award 
only to the claim. We are satisfied that 
in this case the arbitrator has exceeded 
his jurisdiction in embarking on the 
claim that was for the first time put for- 
ward before him by the respondent. 
There is therefore an error apparent on 
the face of the award, 


ll. Section 20 (1) of the Arbitration 
Act, 10 of 1940, provides that where a 
difference has arisen and where any per- 
sons have entered into an arbitration 
agreement they may apply to the court 
having jurisdiction in the matter to 
which the agreement relates, that the 
agreement be filed in court. Sub-sec- 
tion (4) to S. 20 provides that the court 
shall order the agreement to be filed, 
and shall make an order of reference to 
the arbitrator appointed by the parties. 
When an agreement is filed in court and 
order of reference is made then the 
claim as a result of the order of refer- 
ence is limited to a particular relief and 
the arbitrator cannot enlarge the scope 
of the reference and entertain fresh 
claims without a further order of refer- 
ence from the court. On a construction 
of S. 20 of the Arbitration Act the plea 
on behalf of the appellant will have to 
be accepted, In the circumstances of the 
case we do not think that the award 
should be set aside ag the learned coun- 
sel for the appellant has also no objec- 
tion in accepting the award in so far as 
it relates to Rs. 68,582. We feel that the 
award to the extent of Rs. 68,582 and 
interest at the rate of 6 per cent. per 
annum from the date of the award be 
confirmed. Regarding the direction as to 
return of security deposits and earnest 
money, as it is not the case of the appel- 
lant that the respondent is not entitled 
to the amount, we do not feel called 
upon to interfere with the order direct- 
ing the appellant to pay the amount to 
the respondent with interest at 6% per 
annum from the date of the award i e. 
May 31, 1974, The parties will bear their 
own. costs, 


Order accordingly, 
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AIR 1977 SUPREME COURT 26018 
(From: Patna)* 
N. L. UNTWALIA AND P. N. 
SHINGHAL, JJ. 

State of Bihar, Appellant v. Ramesh 
Singh, Respondent. 

Criminal Appeal No. 51 of 1977, 
2-8-1977. 

Criminal P. C. (1974), Ss, 227 and 228 
— Initial stage of Sessions Trial — Dis- 
charge or framing of charge — Making 
of order as to — Relevant factors and 
duty of court. Cri. Rev. No. 699/75 (Pat), 
D/- 18-2-1976, Reversed, 


Reading Ss. 227 and 228 together in 
juxtaposition, as they have got to be, it 
would be clear that at the beginning and 
the initial stage of the trial the truth, 
veracity and effect of the evidence which 
the prosecutor proposes to adduce are 
not to be meticulously judged. Nor is any 
weight to be attached to the probable 
defence of the accused. It is not obliga- 
tory for the Judge at that stage of the 
trial to consider in any detail and weigh 
in a sensitive balance whether the facts, 
if proved, would be incompatible with 
the innocence of the accused or not. The 
standard of test and judgment which is 
to be finally applied before recording a 
finding regarding the guilt or otherwise 
of the accused ig not exactly to be appli- 
ed at the stage of deciding the matter 
under S, 227 or S. 228 of the Code. At 
that stage the Court is not to see whe- 
ther there is sufficient ground for con- 
viction of the accused or whether the 
trial is sure to end in his conviction. 

(Para 4) 


Strong suspicion against the accused, 
if the matter remains in the region of 
suspicion, cannot take the place of proof 
of his guilt at the conclusion of the trial. 
But at the initial stage if there is a strong 
suspicion which leads the Court to think 
that there is ground for presuming that 
the accused has committed an offence 
then it is not open to the Court to say 
that there is no sufficient ground for pro- 
ceeding against the accused. (Para 4) 

Tf the evidence which the prosecutor 
proposes to adduce to prove the guilt of 
the accused even if fully accepted be- 
fore it is challenged in cross-examina~ 
tion or rebutted by the defence evidence, 
if any, cannot show that the accused 
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committed the offence, then there will be 
no sufficient ground for proceeding with 
the trial. (Para 4} 


If the scales of pan as to the guilt or 
innocence of the accused are something 
like even at the conclusion of the trial, 
then, on the theory of benefit of doubt 
the case is to end in hig acquittal. But 
if, on the other hand, it is so at the ini- 
tial stage of making an order under 
S, 227 or S. 228, then in such a situation 
ordinarily and generally the order which 
will have to be made will be one under 
S. 228 and not under S, 227. AIR 1972 SC 
2639; AIR 1963 SC 1430, Rel. on; Cri. 
Rev. No. 699 of 1975 (Pat), D/- 18-2-1976, 
Reversed. (Para 4) | 
Cases Referred: Chronological Paras | 


AIR 1972 SC 2639: (1973) 2 SCR 66 5 
AIR 1963 SC 1430: (1964) 1 SCR 639: 
(1963) 2 Cri LJ 397 5 


M/s, U. P. Singh and S. N. Jha, for 
Appellant; M/s. B. P. Singh and A. K, 
Srivastava, for Respondent, 


UNTWALIA, J.:— The respondent in 
this appeal by special leave is a Profes- 
sor of Economics in Munshi Singh Col- 
lege, Motihari in the State of Bihar. At 
about 3.00 A.M. on the 26th of Novem- 
ber, 1973, Smt. Tara Devi, wife of the 
respondent, wag found burning in the 
kitchen of his house. A hulla was raised, 
Chandreshwar Prasad Singh, brother oj 
Tara Devi, who is a Professor of Bots 
in the said College and lives ne, 
came to the scene of occurrence, 
said he found the respondent ang 
brother standing near the burning 
of Tara Devi but not taking any + 
extinguish the fire. Tara Devi di 
parently as a result of the el 
burn injuries on her person, A F 
formation Report was lodged b 
dreshwar Prasad Singh at thei 
Station charging the respondent 
ing committed the offence unde: 
and 201 of the Penal Code. Ey 
charge-sheet was submitted agai] 
by the police and the case was ù 
ted to the Court of Session for- t: 
the respondent under S. 209 of th 
of Criminal Procedure, 1973 — 
after called the Code. : 

2. When the case was open 
Court of the IIIrd Additional , 
Judge at Motihari in Sessions 
66/1975 by the Additional Puk 
cutor in accordance with S. 24 
Code, a plea was raised on b 
respondent that there was ni 
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cient ground for proceeding with the 
trial against him and he should be dis- 
charged in accordance with S. 227. The 
Addl. Sessions Judge accepted the plea 
and discharged the accused by his order 
dated April 30, 1975. The State of Bihar— 
the appellant in this appeal, went in re- 
vision before the Patna High Court to 
assail the order aforesaid of the Sessions 
Court. The High Court by its order dated 
the 18th February, 1976 dismissed the 
revision. Hence this appeal. 


3. It ig neither necessary nor advis- 
able for us to mention in any great de- 
tail the facts of the prosecution case 
against the respondent or refer to all the 
materials agd the evidence which may 
be produced by the prosecutor when a 
trial proceeds in the Sessiong Court. Un- 
necessary details in that regard have got 
to be avoided so that it may not pre- 
judice either the prosecution case of the 
appellant or the defence of the respon- 
dent. Since for the brief reasons to 
stated hereinafter we are going to set 
aside the orders of the Courts below and 
direct the trial to proceed against the 
respondent, we would like to caution 
that nothing which may have to be said 
in support of our order in this judgment 
ig meant and should be understood to 
prejudice in the least the case of either 
party at the trial. 


4, Under S. 226 of the Code while 
opening the case for the prosecution the 
prosecutor has got to describe the charge 
against the accused and state by what 
evidence he proposes to prove the guilt 
of the accused. Thereafter comes at the 
initial stage the duty of the Court to 
consider the record of the case and the 
documents submitted therewith and to 
hear the submissions of the accused and 
the prosecution in that behalf, The Judge 
has to pass thereafter an order either 
under S. 227 or S. 228 of the Code. If 
“the Judge considers that there is not 
sufficient ground for proceeding against 
the accused, he shall discharge the ac- 
cused and record his reasons for so do- 
ing”, as enjoined by S. 227. If, on the 
other hand, “the Judge is of opinion 
that there ig ground for presuming that 
the accused has committed an offence 
which— 


he shall frame in writing a charge 
against the accused”, as provided in 
S 228. Reading the two provisions toge- 
ther in juxtaposition, as they have got 
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to be, it would be clear that at the be- ` 
ginning and the initial stage of the trial) 
the truth, veracity and effect of the evi-| 
dence which the Prosecutor proposes to; 
adduce are not to be meticulously judg- 
ed. Nor is any weight to be attached to 
the probable defence of the accused. It 
is not obligatory for the Judge at that 
stage of the trial to consider in any de- 
tail and weigh in a sensitive balance 
whether the facts, if proved, would be 
incompatible with the innocence of the 
accused or not, The standard of test and 
judgment which is to be finally applied 
before recording a finding regarding the 
guilt or otherwise of the accused is not 
exactly to be applied at the stage of de- 
ciding the matter under S. 227 or S. 228 
of the Code, At that stage the Court is 
not to see whether there is sufficient 
ground for conviction of the accused or 
whether the trial is sure to end in his 
conviction. Strong suspicion against the 
accused, if the matter remains in the 
region of suspicion, cannot take the place 
of proof of his guilt at the conclusion of 
the trial. But at the initial stage if there 
is a strong suspicion which leads the 
Court to think that there is ground for, 
presuming that the accused has commit-' 
ted an offence then it is not open to the 
Court to say that there is no sufficient, 
ground for proceeding against the accus- 
ed. The presumption of the guilt of the 
accused which is to be drawn at the ini- 
tial stage is not in the sense of the law 
governing the trial of criminal cases in 
France where the accused is presumed 
to be guilty unless the contrary is prov- 
ed, But it is only for the purpose of de~ 
ciding prima facie whether the Court 
should proceed with the trial or not. If 
the evidence which the Prosecutor pro- 
poses to adduce to prove the guilt of the 
accused even if fully accepted before it 
is challenged in cross-examination or re- 
butted by the defence evidence, if any, 
cannot show that the accused committed 
the offence, then there will be no suffi- 
cient ground for proceeding with the 
trial. An exhaustive list of the circum- 
stances to indicate as to what will lead 
to one conclusion or the other is neither 
possible nor advisable. We may just 
illustrate the difference of the law by 
one more example. If the scales of pan 
as to the guilt or innocence of the accus- 
ed are something like even at the con- 
clusion of the trial, then, on the theory 
of benefit of doubt the case is to end in. 
his acquittal. But if, on the other hand,, 
it is so at the initial stage of making an; 
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order under S. 227 or S. 228, then in such 
a situation ordinarily and generally the 
order which will have to be made will 
be one under S, 228 and not under S, 227, 


5. In Nirmaljit Singh Hoon v. The 
State of West Bengal, (1973) 2 SCR 66: 
(AIR 1972 SC 2639) Shelat J., delivering 
the judgment on behalf of the majority 
of the Court referred at page 79 of the 
report to the earlier decisions of this 
Court in Chandra Deo Singh v. Prokash 
Chandra Bose, (1964) 1 SCR 689: (AIR 
1963 SC 1430) where this Court was held 
to have laid down with reference to the 
similar provisions contained in Ss. 202 
and 203 of the Code of Criminal Proce- 
dure, 1898 “that the test was whether 
there was sufficient ground for proceed- 
ing and not whether there was sufficient 
ground for conviction, and observed that 
where there was prima facie evidence, 
even though the person charged of an 
offence in the complaint might have a 
defence, the matter had to be left to be 
decided by the appropriate forum at the 
appropriate stage and issue of a process 
could not be refused’, Ilustratively, 
Shelat J., further added “Unless, there- 
fore, the Magistrate finds that the evi- 
dence led before him is  self-contradic- 
tory, or intrinsically untrustworthy, pro- 
cess cannot be refused if that evidence 
makes out a prima facie case.” 


6. The fact that Tara Devi died an 
unnatural death and there were burn in- 
juries on her person does not seem to be 
in doubt or dispute. The question to be 
decided at the trial would be whether 
the respondent, as is the prosecution 
case, had murdered her and set fire to 
her body or whether she committed sui- 
cide by herself setting fire to it. This un- 
doubtedly is a serious matter for deci- 
sion at the trial, But at the stage of 
framing the charge copious reference to 
Modi’s Medical Jurisprudence and judg- 
ing the post-mortem report of the Doctor 
who performed the autopsy over the 
dead body of the lady meticulously was 
not quite justified as has been done by 
the trial Judge. According to the prose- 
cution case the respondent was in love 
with one of his girl students, named, 
Nupur Ghosh and this led to the serious 
differences between the respondent and 
his wife, the unfortunate Tara Devi, in- 
ducing the former to clear the path of 
his misadventure in the manner alleged 
by the prosecution. On the other hand, 
the defence seems to suggest that the 
alleged love-affair of the respondent led 
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Tara Devi to commit suicide. Whether 
the respondent will be able to prove his 
defence at the final stage of the trial 
may not be of much consequence, Surely 
the prosecution will have to prove itə 
case beyond any reasonable doubt. Al- 
though at the time of the alleged occur- 
rence were present in the house of the 
respondent his brother, his brother’s wife, 
and children the prosecution does not 
seem to be in possession of any ocular 
testimony of an eye-witness of the oc- 
currence, The case will largely, rather, 
wholly, depend upon the circumstantial 
evidence. A stricter proof will have to 
be applied for judging the guilt of the 
accused with reference to the various 
circumstantial evidence against him, But 
at this stage the Additional Sessions 
Judge was not right when he said— “it 
appears that there is neither direct evi- 
dence nor any circumstantial evidence to 
connect the accused with the alleged 
murder of Tara Devi”. He also ought not 
to have referred to the varying opinions 
of the Circle Inspector and the Superin- 
tendent of Police, Motihari as to the 
submission of charge-sheet against the 
respondent, 


7. Apart from seme other circum< 
stances, as it appears, the prosecution 
proposes to prove in this case, and whe- 
ther it will succeed in proving them or 
not is a different matter, the High Court 
has enumerated three circumstances in 
its impugned order, We may just add, 
and that is only for the purpose of a cur- 
sory observation for deciding the matter 
at this stage, that the story of assault on 
Tara Devi by the respondent a day prior 
to the occurrence is perhaps sought to be 
proved by the evidence of Chandresh- 
war Singh, the informant, and it seems, 
he would also try to say, rightly or 
wrongly that at the time of the said as- 
sault the respondent had given her a 
threat to kill her. The High Court felt 
persuaded to take the view that the 
three circumstantial facts, even if prov- 
ed, would not be incompatible with the 
innocence of the accused and then added 
“There may be strong suspicion against 
the opposite party, but the three circum- 
stances which J have just mentioned 
above, cannot be said to be incompatible 
with the defence of the accused”, The 
said observation of the High Court is not 
quite apposite in the background of the 
law which we have enunciated above 
with reference to the provisions of Sec- 
tions 227 and 228 of the Code, 
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8. For the reasons stated above, we 
set aside the impugned orders of the 
High Court and the Sessions Court and 
direct that appropriate charge or charges 
will be framed against the respondent 
and the trial shall proceed further in ac- 
cordance with the law. 

Appeal allowed. 


AIR 1977 SUPREME COURT 2021 
(From: AIR 1977 Bom 188) 


A, C. GUPTA AND P. N. 
SHINGHAL, JJ. 


Vasantrao and another, 
v. Shyamrao and others, 
dents. 


Civil Appeal No, 393 of 1977, D/- 
28-7-1977. 


Companies Act (1956), Ss. 590 and 
and 582 (b) — Part X does not af- 
fect operation of Partnership Act — 
Partnership, an unregistered company 
— Suit for dissolution, accounts and 
declaration — Maintainability, AIR 
1955 Mys: 149, Overruled, (Partner~ 
ship Act (1932), S. 44). 


. Appellants 
Respon- 


Section 590 leaves unaffected the 
operation of any enactment (a) which 
provides for any partnership, associa- 


tion or company being wound up, or- 


(b) which provides for any partner- 
ship, association or company being 
wound up as a company or as an wn- 
registered company under the Indian 
Companies Act, 1913 or any Act re- 
pealed by that Act. An enactment 
means the whole Act or a part of it. 
It is clear that the provisions for 
winding up of the affairs of a firm 
which Chapter VI of the Indian 
Partnership Act contains besides pro- 
visions for the dissolution of partner- 
ship are left untouched by Sec. 590. 
AIR 1955 Mys 149, Overruled. 

(Para 4) 


Thus where the partnership was an 
unregistered company within Section 
582 (b) and the suit was filed for 
dissolution of partnership and ac- 
counts and the reliefs prayed for in- 
cluded a declaration that the firm 
stood dissolved from certain date, it 
was held that it could not be said 
that the Court had no jurisdiction to 
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entertain the suit in view of Part X 
of the Act, The relief for declara- 
tion could not be claimed in a pro- 
ceeding under Part X of the Com- 
panies Act which provided for the 
winding up of unregistered compa- 
nies, However, it was not necessary 
to consider whether the Civil Court 
had jurisdiction to entertain some of 
the claims made in the suit, because 
Section 590 of the Companies Act 
made it clear that Part X of the Act 
did not affect the operation of the 
Partnership Act. AIR 1977 Bom 188, 
Affirmed, (Paras 3 and 4) 
Cases Referred: Chronological Paras 
AIR 1955 Mys 149 4 

Mr, K. S. Ramamoorthy, (M/s, S$. 
Balakrishnan and N, M.  Ghatate, 
with him), for Appellants; Mr. Nau- 
nit Lal, Miss Lalita Kohli and 8S, G. 
Ghate, for Respondents 1 and 3 to 6. 


GUPTA, J.:— The two appellants 
and the six respondents were part- 
ners of a firm called “Shivraj Fine 
Art Litho Works.” Whe appellants as 
plaintiffs instituted Civil Suit No. 9 of 
1974 in the Court of the Senior Civil 
Judge, Nagpur, for dissolution of the 
partnership and accounts. The reliefs 
asked for included a declaration that 
the firm stood dissolved on and from 
January 9, 1974, It appears that 
thereafter the original defendants 
who are the respondents before us 
were transposed as plaintiffs and the 
appéllants who were originally the 
plaintiffs were transferred to the 
category of defendants. The trans- 
posed defendants raised an objection 
that the court had no jurisdiction to 
entertain the suit in view of the pro- 
visions of Part X of the Companies 
Act, 1956. The trial Court rejected 
the application. The defendants then 
moved the Bombay High Court, Nag- 
pur Bench, in revision. The High 
Court having dismissed the revision 
petition the present appeal has been 
filed with special leave granted by 
this Court. . 

2. It is argued on behalf of the 
appellants that as Part X of the 
Companies Act, 1956 contains special 
provisions for the winding up of un- 
registered companies, which expres- 
sion as defined in that Act includes 
a partnership consisting of more than 
seven members, any action for the 
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winding up such a partnership must 
be in accordance with the procedure 
prescribed for that purpose in the 
Companies Act, and the suit institu- 
ted in the court of the Senior Civil 
Judge was not maintainable, Part X 
of the Companies Act includes Sec- 
tions 582 to 590, Section 582 defines 
the expression “unregistered com- 
pany” as follows: 


“Meaning of 
pany.” — 
Part, the 
company”— 

(a) shall not include— 

(i) a railway company incorporated 
by any Act of Parliament or other 
Indian law or any Act of Parliament 
of the United Kingdom; 

(ii) a company registered 
this Act; or 

(iii) a company registered under 
any previous companies law and not 
being a company the registered of- 
fice whereof was in Burma, Aden or 
Pakistan immediately before the sepa~ 
ration of that country from India; 
and 


(b) save as aforesaid, shall include 
any partnership, association or com- 
pany consisting of more than seven 
members at the time when the peti- 
tion for winding up the partnership, 
association or company, as the case 
may be, is presented before «the 
Court.” ' 


It is not disputed that the partner- 
ship in question had more than seven 
members at the time when the suit 
was instituted. This was therefore 
an “unregistered company” as defin- 
ed in Section 582 (b). Section 583 (1) 
states “that subject to the provisions 
of this Part, any unregistered com- 
pany may be wound up under this 
Act, and all the provisions of this 
Act with respect to winding up shall 
apply to an unregistered company 
with the exceptions and additions 
mentioned in sub-sections (2) to (5).” 
It is not necessary to refer in any 
great detail to these sub-sections ex- 
cept to point out that sub-section (4) 
mentions the circumstances in which 
an unregistered company may be 
wound up, and one of the cir- 
cumstances is that the company 
has been dissolved. It may also 
be stated that under sub-section (3) 


“unregistered com- 
For the purposes of this 
expression “unregistered 


under 
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no unregistered company can be 
wound up under this Act voluntarily 
or subject to the supervision of the 
court and can only be wound up by 
the court. Admittedly this is not a 
case of voluntary winding up or 
winding up subject to the supervision 
of the court. Chapter VI of the In- 
dian Partnership Act, 1932 also con- 
tains provisions for the dissolution of 
a firm and its winding up on dissolu- 
tion, The argument for the appellants 
is that the special provisions of Part 
X of the Companies Act exclude the 
operation of the general law contain- 
ed in the Partnership Act in the mat- 
ter of winding up of a firm having 
more than seven persons, and as the 
Civil Judge trying the suit shall have 
to apply the Partnership Act, the suit 
is not maintainable, 

3. It is difficult to appreciate why 
the suit should not be maintainable 
at any rate in so far as it is one for 
dissolution of the firm. As already 
stated, one of the reliefs prayed for 
is a declaration that the firm stood 
dissolved from January 9, 1974. This 
is not a relief that can be claimed in 
a proceeding under Part X of the 
Companies Act which provides for 
the winding up of unregistered com- 
panies. However it is not necessary 
to consider whether the Civil Judge 
had jurisdiction to entertain some of 
the claims made in the suit, because 
Section 590 of the’ Companies Act 
makes it clear that Part X of the 
Act does not affect the operation of 
the Indian Partnership Act. Section 
590 states: 


“Saving and construction of enact- 
ments conferring power to wind up 
partnership, association or company in 
certain cases.— Nothing in this part 
shall affect the operation of any en- 
actment which provides for any part- 
nership, association or company be- 
ing wound up, or being wound up as 
a company or as an unregistered 
company, under the Indian Companies 
Act, 1913 or any Act repealed by 
that Act: 


Provided that references in any 
such enactment to any provision con- 
tained in the Indian Companies Act, 
1913 or in any Act repealed by that 
Act shall be read as references to 
the corresponding provision, if any 
contained in this Act.” 
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4. As the marginal note to this 
section indicates, this is a saving pro- 
vision, It leaves unaffected the ope- 
ration of any enactment (a) which 
provides for any partnership, associa- 
tion or company being wound up, or 
(b) which provides for any partner- 
ship, association or company being 
wound up as a company or as an 
unregistered company under the In- 
dian Companies Act, 1913 or any Act 
repealed by that Act. An enactment 
means the whole Act or a part of it. 
The proviso which contains a rule of 
construction of references in any 
such enactment to any provision in 
the Indian Companies Act, 1913 or 
any Act repealed by that Act is not 
relevant for the present purpose, It 
is clear that the provisions for wind- 
ing up of the affairs of a firm which 
Chapter VI of the Indian Partnership 
Act contains besides provisions for 
the dissolution of partnership are 
left untouched by Section 590 of the 
Companies Act, 1956, The cases 
cited in support of the respective 
contentions of the parties are not 
really on the point under considera~ 
tion except the decision of the My- 
sore High Court in Pattada Uttayya 
v. Pattada Somayya, AIR 1955 Mys 
149 to which counsel for the appel- 
lants referred. The Mysore case con- 
tains an observation on Section 271 
of the Indian Companies Act, 1913 
which correspods to Section 590 of 
the Companies Act, 1956. The learn- 
ed single Judge who decided the 
case held that there was nothing in 
Section 271 or in the words “any un- 
registered company may be wound 
up” appearing in that section to in- 
dicate that the aggrieved party had 
an option to institute a suit for wind- 
ing ‘up of an -unregistered company. 
This decision does not take note of 
. sub-section ' (2) of Section 271 which 
is similar to Section 590 of the Com- 
panies Act, .1956 leaving unaffected 
the operation of other enactments 
providing for, any partnership, asso- 
ciation or company being wound up. 


5. The appeal is dismissed with 
costs. 


Appeal dismissed. 
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AIR 1877 SUPREME COURT 2023 
(From: Bombay) 

V. R. KRISHNA IYER, A, C. 
GUPTA AND N. L. UNTWALIA, 
JJ, 

Bansilal Mohanlal Maheshwari, Ap- 
pellant v. Dr. Prabhakar Laxmishan- 
kar Rasane and another, Respondents. 


Civil Appeal No. 48 of 1975, D/- 
6-1-1976, 


Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Ss, 12 (2) and 3 (a) — Suit for evic- 
tion of tenant on ground of non-pay- 
ment of rent — After receipt of evic- 
tion notice the tenant applied to 
Rent Court for fixation of standard 
rent — Contract rent fixed as stan- 
dard rent — Since then entire rent 
paid by tenant — In appeal by spe- 
cial leave before Supreme Court 
against dismissal of suit tenant as- 
sured as desired by plaintiffs that he 
will not thereafter default in payment 
of rent — Appeal dismissed. (Constitu- 
tion of India, Art. 136), (Para 1) 


KRISHNA IYER, J.:— This appeal 
by special leave can be disposed of 
by a brief order. The subject mat- 
ter relates to an application for evic- 
tion under the Bombay Rents, Hotel 
and Lodging House Rates Control 
Act, 1947 on the surviving ground of 
arrears of rent. The contract rent 
was Rs. 73/- per mensem, but the 
tenant on receiving notice for evic- 
tion on the score of default in pav- 
ment of rent rushed to the rent court 
for fixation of standard rent, Ultimate- 
ly, the rent court, the appellate court 
and the High Court upheld the con- 
tract rent as the standard rent. Since, 
then, the entire rent on this footing 
has been paid. So much so, the evic- 
tion petition whose fate depends 
upon arrears of rent for more than 
six months. has no legs to stand on. 


` It is fairly conceded by the appel- 


lant’s counsel that in case the res- 
pondent-tenant assures this Court 
that ‘he will not here. fter default in 
payment of rent, the matter can be 
disposed of by dismissing the appeal, 
now that all the arrears of rent have 
been cleared. Counsel for the res- 
pondent assures that his client will 
not default in. payment of rent on or 
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before the 10th of every succeeding 
month according to the contract rent 
or standard rent that may later be 
fixed. In this view, there is no need 
to proceed on the merits of the mat- 
ter. The appeal is dismissed, but, in 
the circumstances, the parties will 
bear their costs, 

Appeal dismissed. 





AIR 1977 SUPREME COURT 2024 
(From: AIR 1972 Mad 279) 


P. N. BHAGWATI, A. C. GUPTA 
AND S. MURTAZA FAZAL ALI, JJ. 


Santhanam Kachapalaya Guruk- 
kal, Appellant v. V. Subramanya 
Gurukkal, Respondent. i 

Civil Appeal No. 135 of 1973, D/- 
17-3-1977. 

Hindu Succession Act (1956), S. 14 
(1) and (2) — Applicability — Widow 
of a deceased coparcener in posses- 
sion of part of joint family proper- 
ties allotted to her for life in lieu of 
maintenance without any power of 
alienation — Widow dying in posses- 
sion after Act came into force — 
Case falls under Sec, 14 (1) and not 
under S. 14 (2) as held by High Court 
— AIR 1972 Mad 279, Reversed — 
Civ. App. No. 1360 of 1968, Dy- 
17-3-1977 (SC), Rel. on. (Para 3) 
Cases Referred: Chronological Paras 
(1977) Civil Appeal No. 1360 of 1968, 

D/- 17-3-1977 (SC) 4 

M/s. S. Srinivasan and A. T, M. 
Sampath, for Appellant; Mr, M. Nate- 
san Sr. Advocate (Mr. K, Jayaram; 
Advocate with him), for Respondent. 

FAZAL ALI, J.u— This appeal is 
by certificate granted by the | High 
Court. 

2. V. Subramania Gurukkal (plain- 
tiff) and Kachapalaya Gurukkal (the 
second defendant) are the sons of the 
first defendant Chinna Vaithya Guru- 
kkal, They were members of a joint 
Hindu family, One Sivakami Ammal, 
widow of the first defendant’s elder 
brother filed an original suit No, 576 
of 1917 in the Court of Munsif, Kan- 
cheepuram, claiming maintenance. 
The plaintiff was not born at that 
time and Sivakami Ammal’s claim 
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the properties mentioned in Sch. ‘B’ 
to the plaint were ¢arved out of the 
larger family estate and allotted to 
her in lieu of her maintenance sub- 
ject to the condition that she was 
to enjoy them for life without any 
power of alienation, and after her 
death the properties were to revert 
to the first defendant and his fami- 
ly. Sivakami Ammal, however, con- 
tinued to be in possession until her 
death on June 23, 1967, In other 
words, she was in possession of the 
properties allotted to her in 1956 
when the Act of 1956 came into 
force. As the properties were to re- 
vert to the family of the plaintiff 
and defendants, the plaintiff called 
upon the defendants to effect a par- 
tition and give possession of one 
third share, but the second defen- 
dant denied the claim. The plaintiff 
submitted that under the settlement 
arrived at between the joint family 
and Shivakami, she was to get only 
life interest and the plaintiff was not 
bound by it, The plaintiff, therefore, 
prayed for a declaration that he was 
entitled to one-third share in Sche- 
dule ‘B’ properties and for partition 
and allotment of his one-third share. 
The second defendant resisting the 
suit denied that the plaintiff and the 
defendants were members of a joint 
family, but averred that they had 
separated 25 years ago. It was also 
averred that the first defendant was 
leading a wayward life and sold’ 
away all the joint family property in 
1957 and the first defendant's rever- 
sionary rights were released in fa- 
vour of second defendant on August 
21, 1937. It was also contended that 
Sivakami had executed a settlement 
deed in favour of the second defen- 
dant on June 3, 1957 and the plain- 
tiff could not ‘succeed in the suit 
without setting aside the settlement. 
deed, Finally, it «was urged that 
Sivakami had acquired absolute in- 
terést in the properties by the Act of 
1956 and, therefore, the plaintiffs 
suit was not maintainable. The trial 
Court decreed the plaintiffs suit and 
passed a preliminary decree appoint- 
ing a Commissioner to go into the 
question of partition and accounts. 


This judgment was upheld in appeal 
by the appellate court and on second 
appeal to the High Court of Madras, 
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the High Court held that the case 
was clearly covered by S. 14 (2) of 
the Hindu Succession Act and, there- 
fore, the widow Sivakami was not 
entitled to claim absolute interest in 
the properties. It accordingly dis- 
missed the appeal and maintained 
the decree passed by the Courts be- 
low. The High Court on being ap- 
proached granted a certificate of fit- 
ness for appeal to this Court, 

3. From the facts narrated above, 
it is clear that the case of the widow 
‘Sivakami clearly fell within Section 
|14 (1) of the 1956 Act and the High 
iCourt was wrong in holding that the 
lease of Sivakami was governed by 
‘Sec, 14 (2) of the 1956 Act, 

4, For the reasons that we have 
given in C. A, No, 1360 of 1968 (SC), 
V. Tulasamma v. Sesha Reddi (dead) 
by L. rs.— which was heard along with 
this appeal, we allow this appeal, 
set aside the judgment and decree of 
the High Court as also those of the 
Courts below and dismiss the plain- 
tiff’s suit. In the circumstances of 
the case, we make no order as to 
costs in this Court, 

Appeal allowed. 


AIR .1977. SUPREME COURT 2025 
(From, Assam and Nagaland)* 


V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 


Manoranjan Dey and others, Ap- 
pellants v. Binoy Krishna Pal & Bros: 
and others, Respondents, 

Civil Appeal No, 1534 of 1970, D/- 
11-3-1977. . 

Assam Urban Areas Rent Control 
Act (2 of 1967), S. 5 (1) Proviso Cl. 
(ec) — Eviction decree : under, in 
respect of shop, after. notice to quit 
which was in full compliance with 
the law — Supreme Court directing 
landlord not to recover possession 
from the tenant for a period of 9 
months having regard to the fact 
that he had been carrying on busi- 
ness in shop quite for some years — 
(Undertakings by landlord to give 
priority to respondent-tenant in re- 


*(L. P. A. No. 4 of 1968, D/- 27-2- 
1969 (Assam and Naga.)). 
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‘respondent further undertakes 
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built premises and by tenant not to 
obstruct construction given and re- 
corded by Supreme Court), (Para 2) 

M/s. D, N. Mukherjee and S. K 
Nandym, Advs., for Appellants; Mr. P. 
K. Chatterjee, Sr. Adv. (Mr. Rathin 


Das, Adv, with him), for Respon- 
dents. 
KRISHNA IYER, J:— The short 


point arising in this appeal by the 
landlord-appellant who won in three 
courts, including before the learned 
single Judge of the High Court, but 
lost before the Division Bench on the 
single question, is as to whether the 
notice to quit is valid, We have 
heard arguments at length from both 
sides and we are satisfied that the 
learned single Judge was right in 
holding that in the circumstances of 
the case notice to quit is in full com- 
pliance with the law, 


2 Even so, having regard to the 
fact that the respondent has been 
doing business for some years now 
in the shop which is the subject- 
matter of eviction proceedings, we 
direct that the appellant-landlord 
will not recover possession from the 
tenant-respondent until the end of 
December, 1977, Counsel for the 
respondent undertakes, on behalf of 
his client, that he will surrender pos- 
session by the end of the year 1977. 
Counsel for the appellant gives a 
further undertaking to this Court 
that in case any part of this building, 
reconstructed or otherwise, is let out 
or to be let out, the first option shall 
be that of the respondent to be the 
tenant and only if the tenant res- 
pondent declines to have the tenancy 
of the premises so offered on pay- 
ment of fair rent as provided under 
that Act, will any part of the pre- 
mises be let out to any one else. The 
that 
so long as his possession is not inter- 


. fered with or the walls or roof of 


his shop not damaged, he will not ob- 
struct or object to the reconstruction. 
We record these undertakings, We 
allow the appeal, subject to thei 
modification indicated above regarding 
the recovery of possession already 
indicated. Parties will bear their 
costs throughout. 

Appeal allowed. 
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AIR 1977 SUPREME COURT 2026 
A. N. RAY C. J., M. H. BEG 
AND JASWANT SINGH, JJ. 
(From: Madras)* 
State of Tamil Nadu, Appellants v. 


S. Kumaraswami and others, Respon- 
dents, 


Civil Appeal No, 1002 of 1971, D/- 
19-3-1976. 

Civil P, C. (1908), S. 107 and O, 41, 
R. 23 — Duties of appellate Court 
— High Court, in appeal, brushing 
aside findings of trial Court without 
giving any reason, without any appre- 
ciation of documents and without any 
appreciation of contentions of parties 
— Perfunctory judgment given — 
Held, High Court failed to exercise 
duties as an appellate Court — Mat- 
fer remanded to High Court — Deci- 
Sion of Madras High Court, Reversed. 

(Paras 4, 5) 

RAY, C. J..— This appeal is from 
the judgment dated 17 September 
1969 of the High Court of Madras. 

2. The respondent filed this suit 
against the State for a declaration of 

_ tile to 849.99 acres of land, The suit 

was decreed. On appeal the High 
Court remanded the suit for finding 
on two issues: 

(a) Whether the respondent-plain- 
as has title to the suit properties; 
an 

(b) Whether the respondent plaintiff 
has possession of the suit properties. 

3. The Subordinate Judge submit- 
ted a finding that the respondent 
plaintiff had no title and also had 
no possession. 

4. The finding of the Subordinate 
Judge on the two matters was brush- 
ed aside by the High Court without 
any reason, without any appreciation 
of documents and without any appre- 
ciation of contentions of the parties. 
The High Court gave ‘a perfunctory 


judgment. The High Court failed to 
exercise the duties as an appellate 
court. It is unfortunate ‘that the 


High Court did so. 

5. The only way to do justice in 
the matter is to remand it to the 
High Court. The High Court will 
hear the matter. The Bench which 


*(Appeal from the Judgment, D/- 
‘17-9-1969 of the Madras High Court). 
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heard this matter earlier will not 
hear it on remand. We are sorry to 
make this observation but it is be- 
cause of the manner in which the 
Division Bench of the High Court 
pronounced judgment in this matter. 

6. For the foregoing reasons we 
order as follows: 

1. The decree dated 17 September 
1969 of the High Court is set aside. 
The matter is remanded to the High 
eg for disposal in accordance with 
aw. 

2. The parties will be at liberty to 
urge their rival contentions on all 
questions of fact and law. 

3. The findings against the State 
on all questions, including, in parti- 
cular, title, possession and res judi- 
cata recorded in the order dated 18 
August 1966 of the High Court are 
set aside, The State will be at li- 
berty to urge all these pleas and 
other pleas open to the State. 


4. The parties will be at liberty te 
support or challenge the findings 
dated 26 October, 1967 submitted by 
the Subordinate Judge. 


5. The Joint receivers appointed by 
this Court will forthwith take pos- 
session of the entire property and 
continue to act as joint receivers till 
the disposal of the matter. The direc- 
tions given by this Court earlier, 
that the respondents would have li- 
berty to enter the land, are recalled 
and it is made clear that the respon- 
dents will have no. right whatever to 
enter the land till disposal of the 
matter. 

The Joint receivers will make a 
valuation of the existing standing 
crops and submit a report of the 
valuation to the High Court. 

7. We have to state that in mak- 
ing this order we are assisted by the 
Advocate General, Tamil “Nadu as 
well as counsel for thé respondents. 
Both of them fairly appreciated that 
the order of the High Court could 
not be allowed to stand, It is on 
this basis that we have made this 
order. 3 - i 

8. As to costs, Mr. Ramamurthi, 
counsel for the respondents submitted 
that each party should pay and bear 
its own costs. The reason given by 
Mr. Ramamurthi is that his clients 
are not responsible for the form of 
the order. The advocate general did 
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not press for costs. In that view of 
the matter we direct the parties to 
pay and bear their own costs in this 
appeal. 
9. Let the records be forthwith 
sent to the High Court. 
Order accordingly. 


AIR 1977 SUPREME COURT 2027 
V, R. KRISHNA IYER AND A. C. 
GUPTA, JJ. 

Most. Anar Kumari, Appellant v. 
Jamuna Prasad Singh and others, 

Respondents. 

Civil Appeal No. 1843 of 1967, D/- 
24-9-1975. 

(A) Constitution of India, Art, 133 
—- Appeal by certificate in suit for 
partition — Concurrent findings that 
there was no earlier partition as al- 


leged — Such findings, held, could 
not be reopened by the Supreme 
Court. (Para 3) 

(B) Civil P. C. (1908), O. 20, R. 18 
— Partition suit — Preliminary de- 
cree — Sharers submitting petitions 
in trial Court as well as in High 


Court giving up their rights to the 
extent to which the trial Court had 
decreed a share in favour of plaintiff 
— Held it was not proper for the 
High Court not to have given effect 
to what parties themselves had given 
up in favour of plaintiff. (Para 5) 


KRISHNA IVER, J.:— This appeal, 
by certificate, stems from a suit for 
partition instituted by the widow of a 
Hindu ecoparcener who set up a spe- 
cific case that her husband, who had 
died in 1930, was entitled to one- 
sixth share in the joint family pro- 
perties, since there had been an ear- 
lier partition in 1928, 


2. One Rambhajoo Singh, first de- 
fendant (now deceased) had two 
wives, By the first wife he had two 
sons — the second wife he had three 
sons, the late husband of the plain- 
tiff (Rameshwar Prasad Singh) and 
fourth and fifth defendants. The 
plaintiff, the widow of Rameshwar 
Prasad, set up the case that she was 
entitled to a widow’s estate in her 
husband’s share, which she stated, 
was one-sixth of the entire family 
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properties, based on her case of a 
partition in 1928. The defendants 
contested the case of partition in 1928 
and set up a later partition in: 1936. 
If Rameshwar Prasad died in 1930 
and there was no prior partition, the 
present plaintiff would not be entitl- 
ed to a share and suit would have 
had to be dismissed. Of course, ami- 
nor matter falls to be noticed at this 
stage. The common ancestor, Ram- 
bhajoo Singh, the first defendant, 
died pendente lite and on that basis 
under the Hindu Succession Act, the 
plaintiff, in any case, would be en- 
titled to 1/25th share in the family 
properties, This is not contested by 
the other side. 


3. Any way, the partition of 1928 
has been disbelieved by both the 
courts below and we are not dispos- 
ed to reopen the concurrent finding. 
The inevitable result flowing from 
this conclusion would have been that 
the plaintiff would have had to rest 
content with 1/25th share in the 
family properties as decreed by the 
High Court and also a claim for 
maintenance as held in the judgment 
of the High Court. 


4. Shri Sarjoo Prasad, appearing 
for the plaintiff/appellant, has 
brought to our notice an important 
circumstance which compels modifica- 
tion of the relief the plaintiff/appel- 
lant is entitled to. The High Court. 
has rightly pointed out: 


“Defendants 4 and 5, who are res- 
pondents 2 and 3 in both the appeals, 
filed a petition in the trial Court on 
the 24th March 1960, after the preli- 
minary decree for partition was pass- 
ed, that they would not prefer any 
appeal and they would have no ob- 
jection to partition by metes and 
bounds in accordance with the preli- 
minary decree. To the same effect, 
petitions were filed in both these ap- 
peals in this court on behalf of de- 
fendants Nos, 2, 7, 8 and 16, who are 
appellants Nos, 1, 4, 5 and 6. The 
petition on behalf of defendant No. 7 
was filed on the 27th July 1962 and 


the petition by the other defendants 
was filed on the 24th July 1962, both 
through one Advocate, namely, Shri 
Ram Nandan Sahai Sinha.” 
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5. It is clear that guided by the 
trial Court’s decree, based on Sec. 8 
of the Hindu Succession Act, the 
other four sharers, namely, defen- 
dants 2, 4 & 5 either in the trial 
Court or in the High Court, gave up 
their rights to the extent to which 
the trial Court had decreed a share 
in favour of the plaintiff, It is legiti- 
mate and fair to construe these peti- 
‘tions filed by the various defendants 
in the trial Court and the High 
Court to mean that they had parted 
with their right on the lines decreed 
iby the trial Court in favour of the 
plaintiff, They were entitled to give 
lup their share to any extent since 
it was their property. And it was 
not proper for the High Court not to 
thave given effect to what the parties 
ithemselves had given up in favour of 
Ithe plaintiff. 





6. Both sides have agreed on our 
indicating the decision we have 
reached that the shares to be work- 
ed out shall be as follows: 


7. The share of defendant No. 3 
(Jadunandan Prasad Singh) and his 
branch shall be 6/25th of the total 
properties and the share of the plain- 
tiff will be 1/4th of 19/25 of the total 
properties, that is, 19/100, Likewise, 
the shares of defendants 2, 4 and 5 
and their branches will be also 
19/100 each. 


8. There is a small matter relat- 
ing to maintenance. The High Court 
has directed that maintenance at the 
rate of Rs, 200/- p.m. be decreed in 
favour of the plaintiff, 


9. In view of the award of a share 
to the plaintiff which we have indi- 
cated, she will be entitled to only 
Rs. 50/- p.m, from the second res- 
pondent and his branch until parti- 
tion and allotment of her share as 
decreed now, Once she gets her 
share, the liability for mainten- 
ance also will stop. The decree of 
the High Court is modified to this 
extent. Parties will bear their own 
costs. 


Orders accordingly. 





ALR. 


AIR 1977 SUPREME COURT 2028 
(From: AIR 1972 Pun & Har 287) 
A. N. RAY, C. J., M. H. BEG, . 
R. S SARKARIA, P. N. SHINGHAL 
AND JASWANT SINGH, JJ. 

Government Medical Store Depot, 
Karnal, Appellant v. State of Harya- 
na and another, Respondents, 

Civil Appeals Nos, 1331-1335 of 
1972, D/- 26-3-1976. 

Constitution of India, Arts, 133, 
226 — Appeal under Art. 133 — 
Question before High Court in writ 
petition was whether or not certain 
Medical store of Union was dealer 
within Punjab General Sales Tax Act 
~- High Court holding that in view 
of Art. 131, writ petition was not 
maintainable — In appeal under Arti- 


cle 133, both parties stating that 
question as te Art, 131 was never 
raised in High Court — Only the 


questions raised should be decided by 
High Court — Case remanded to 
High Court for decision according to 
law. AIR 1972 Punj & Har 287, Re- 
versed, (Para 6) 


A. N. RAY, C. J.:— These appeals 
are by certificate from the judgment 
dated 18th May 1971 of the Punjab 
and Haryana High Court. 

2. The dispute between the par- 
ties was whether the Medical Store 
Depot, of the Union is a dealer with- 
in the meaning of the Punjab Gene- 
ral Sales Tax Act, 1948. The Union 
contended that the Depot. is not ə 
dealer, The State on the other hand 
contended that the Depot. is a dea- 
ler within the meaning of the State 
Act. 

3. The High Court came to the 
conclusion that the petitions were 
not maintainable by reason of Arti- 
cle 131 of the Constitution, 

4. Both counsel state before us 
that the parties never raised any 
question as to Article 131 in the 
High Court. They further state that 
the question in issue does not fall 
within Article 131 of the Constitu- 
tion but would turn on the provisions 
of the State Act. 

5. It is nof necessary for us to 
express any opinion at this stage on 
Article 131. 
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6. We are of opinion that the 
question which was raised in the 
High Court has to be decided by the 
High Court. The Judgment of the 
High Court is set aside. These mat- 
ters are sent back to the High Court 
to be decided in accordance with 
law. 

7. Parties state before us that it 
is an old dispute and further that 
the amount involved is large. 

8. It is also desirable to point out 
that because of the delay and large- 
ness of the amount in question the 
High Court will dispose of the mat- 
ters within six months. 

9. Parties will pay and bear their 
own costs. - 
Order accordingly. 





AIR 1977 SUPREME COURT 2029 
(From: Punjab and Haryana)” 


R. S. SARKARIA AND S. 
MURTAZA FAZAL ALI, JJ. 


Matindu Prakash (Deceased) 
L. Rs., Appellants v. Bachan 
and others, Respondents, 

Civil Appeal No. 1151 of 1968, D/- 
22-1-1976. 

Civil P. C. (1908), 0O. 22, Rule 3 — 
Abatement of appeal — Two of the 
appellants died during pendency of 
appeal — Heirs and Legal Represen- 
tatives not brought on record — Ap- 
peal whether abates as a whole — 
Decision of Punjab & Haryana High 
Court, D/- 12-7-1967, Reversed. - 

Where during the pendency of an 
appeal before the High Court two of 
the plaintiffs appellants died and 
their heirs and legal representatives 
were not brought on record; 

Held that the question whether the 
appeal abated as a whole so as to 
entail a dismissal of the entire suit 
was a matter which could be gone 
into after a perusal of the nature of 
the pleadings, the relief granted by 
the Court and other materials on the 
record. ; 

As the High Court had not gone 
into that question the Supreme Court 


*(Appeal from Punjab.and Haryana 
High Court, D/- 12-7-1967). 
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remitted the appeal to the High | 
Court to record a finding and decide 
whether by virtue of the deceased 
appellants before it the appeal abated 


„as a whole resulting in the dismissal 


of the appeal itself or the appeal had 
abated qua the deceased appellants 
before it, and dispose of the appeal 
in accordance with law. Decision of 
the Punj & Har High Court, D/- 
12-7-1967, Reversed, (Para 1) 

FAZAL ALI, J.:— This is a defen- 
dant’s appeal by certificate granted 
by the Punjab and ‘Haryana High 
Court by order dated the 12th July 
1967. The plaintiffs had filed a suit 
for declaration and ejectment, which 
was in the first instance dismissed by 


the trial Court but on appeal the 
judgment was reversed and the suit 
was decreed by the District Judge. 


Thereafter, the defendant went up in 
second appeal to the High Court which 
was heard by a single Judge who 
reversed the decision of the District 
Judge and dismissed the suit. The 
plaintiffs-respondents then filed an 
appeal under the Letters Patent be- 
fore a Division Bench of the High 
Court, which reversed the judgment 
of the single Judge and decreed the 
plaintiffs’ suit. Thereafter, the defen- 
dants moved the High Court for 
granting a certificate of fitness as the 
value of the subject-matter was 
Rs, 20,000 or more, The High Court 
having found that the value of the 
subject-matter was not less than 
Rs. 20,000 granted the certificate of 
fitness. It may be mentioned here 
that while the appeal was pending be- 
fore the High Court according to the 
the appellants, two of the appellants 
in the Letters Patent appeal in the 
High Court, namely, Kartar Singh 
and Arjan Singh died on the 10th 
June, 1960 and 20th March 1961, res- 
pectively, and despite this the appel- 
lants did not take any steps to bring 
the heirs and legal representatives of 
those appellants on the record. The 
defendants unsuccessfully tried to 
file a review petition before the High 
Court, raising this question, and ulti- 
mately they filed an application be- 
fore the Division Bench of the High 
Court for permitting them to raise 
this ground in the application given 
before the High Court for grant of 
the certificate of fitness for appeal to 
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this Court, and this prayer was al- 
lowed, The assertion by the appel- 
lants was made in the presence of 
the respondents who do not appear 
to have contested this fact either be- 
fore the High Court or even in this 
Court in their statement of case. The 
appellants have clearly averred in 
their statement of case in the present 
appeal that the appeal before the 
Division Bench abated as the heirs of 
the deceased Kartar Singh and Arjan- 
Singh (Plaintiffs-appellants before 
the High Court) had not been brought 
on the record and the respondents in 
their statement of case have merely 
taken stand that the appeal does not 
abate as a whole, In the circumstan- 
ces, therefore, it is clear that the 
fact that Kartar Singh and Arjan 
Singh died during the pendency of 
the Letters Patent Appeal before the 
Division Bench is not disputed by 
the respondents. The question whe- 
ther the appeal abates as a whole sc 
as to entail a dismissal of the en- 
tire suit is a matter which can be 
gone into after a perusal of the na- 
ture of the pleadings, the relief 
granted by the court and other mate- 
rials on the record. As the High 
Court has not gone into this ques- 
tion we would allow this appeal, set 
aside the judgment of the High 
Court (of the Letters Patent Bench) 
and remit the Letters Patent appeal 
to the High Court to record a find- 
ing and decide whether by virtue of 
the deceased appellants before it, the 
Letters Patent appeal abated as a 
whole resulting in the dismissal of 
the appeal itself or the appeal had 
abated qua the deceased appellants 
before it, and dispose of the appeal 
in accordance with law. There will 
be no orders as to costs. 

Appeal allowed. 


AIR 1977 SUPREME COURT 2030 
(From: Mysore) 

V. R. KRISHNA IYER AND S, 
MURTAZA FAZAL ALI, JJ. 
State of Mysore and others, Appel- 
lants v. Hutchappa and another, Res- 

pondents. 
Civil Appeals Nos. 2298 and 2734 
of 1968, D/- 25-1-1977. 
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Land Acquisition Act (1894), Sec- 
tion 3 (c) (Mysore) — “Deputy Com- 
missioner” — Term expressly includes 
“Assistant Commissioner in charge of 
a sub division” — Separate empower- 
ment or authorisation to perform 
function of Deputy Commissioner not 
necessary. Decision of Mysore H. C. 
Reversed, (Para 3) 


KRISHNA IYER, J.:— The short 
point which should have been dis- 
posed of in a matter of minutes by 
this Court although somehow it has 
evaded adjudication since 1968 is, as 
to whether a Deputy Commissioner 
within the meaning of S. 3 (c) of the 
Mysore Land Acquisition Act in- 
cludes an ‘Assistant Commissioner’ in 
charge of a Sub Division of a dis- 
trict. 

2. Certain land acquisition was 
started by the State for the purpose 
of constructing a Harijan colony —a 
very laudable object indeed. In that 
behalf, the Assistant Commissioner 
in charge of the Bangalore Circle (a 
district) took action, The High Court 
quashed the acquisition proceedings 
on the ground that according to its 
construction of the definition of Sec- 
tion 3 (e) of the Act, the Assistant 
Commissioner could perform the 
functions of a Deputy Commissioner 
only if he were specially vested with 
such power by a notification. The 
result was that the land acquisition 
proceedings were quashed. 

3. We see no force in the argu- 
ment which has appealed to the High 
Court. It is easy to see from a bare 
reading of S. 3 (c) that the expres- 
sion ‘Deputy Commissioner’ has been 
expressly made to include an ‘Assis~ 
tant Commissioner’ in charge of a 
Sub Division; only other officers are 
required to be specially appointed by 
the Government to perform the func- 
tions of a Deputy Commissioner, The 
Assistant Commissioner does not re- 
quire such separate empowerment or 
authorisation. The High Court thus 
erred in its construction of Section 
3 (c) of the Act. We set aside the 
order of the High Court and allow 
the appeals. 


4. We will be failing in our duty 
if we do not observe that the State 
should have, immediately on the 
judgment of the High Court against 
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them, issued a notification empower- 
ing the Assistant Commissioner in 
charge of the Sub-Division to per- 
form the functions of a Deputy Com- 
missioner so that while they were 
adjudicating the legal question in the 
High Court the urgent social objec- 
tive of the construction of a Harijan 
colony need not be held up. Very 
often litigation becomes an alibi for 
official inaction, We hope that in this 
case the Harijan colony has come 
into being at least by now. 

5. We allow the appeals but since 
the respondents are not represented, 
there will be no order as to costs. 

Appeals allowed. 


AIR 1977 SUPREME COURT 2031 
(From: Patna) 
V. R. KRISHNA IYER 
. AND A, C. GUPTA, JJ. 
Heavy Engineering Corpn. Lid. 
Ranchi, Appellant v. K. Singh and 
Co. Ranchi, Respondent. 
Civil Appeal No, 2177 of 1968, D/- 
19-1-1977. 
Constitution of India, 
Special leave appeal 
powers of Supreme Court, 


Although the powers of Supreme 
Court are wide under Art, 136, it 
cannot be urged that because leave 
has been granted the Court must al- 
ways and in every case deal with 
the merits even though it is satisfied 
that the ends of justice do not justify 
its interference in a given case. AIR 
1960 SC 1292, AIR 1976 SC 758, Rel. 
on. (Para 3) 

It is hot as if, in an appeal with 
leave under Art. 136, Supreme Court 
is bound to decide the question if on 
facts at the later hearing the ` court 
feels that the ends .of justice do not 
make it necessary to decide the 
point. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1976-SC 758: (1976) 2 SCC 223: 

1976 Lab IC 568 2 
AIR 1960 SC 1292: (1961) 1 SCR ue 


Art. 136 
Scope of 


— 


KRISHNA IYER, -J.:— The appel- 
lant, a public sector institution, has 
come up in appeal by special leave 
se ce eR ht ht Ee 
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H. E, Corpn. v. K. Singh & Co. 


(K. Iyer J.) [Prs, 1-4] S.C. 2031 
granted under Art, 136 complaining 
against the decision of the High 


Court that the objection to the awacd 
made by the appellant was beyond 
time, 

2 An engineering contract con- 
tained a clause whereby any disputes 
that might arise in respect of the 
matters under the contract were to 
be settled by arbitration. Such a 
dispute arose between the two par- 
ties in this case and the nominee of 
the appellant, a Deputy Chief Engi- 
neer and a nominee of the res- 
pondent, a Chartered Engineer gave 
an award. Certain other facts 
which need not be stated for 
the purpose of this case follow. How- 
ever, after taking adjournments for 
filing objections the appellant did 
file objections to the award but be- 
yond the period of thirty days pre- 
scribed by the law. The short ques- 
tion which was urged before us by 
Shri Prasad on behalf of the appel- 
lant was that S. 5 of the Limitation 
Act operated in his favour and that 
the period of 30 days could therefore 
be extended, the view that it was an 
inelastically rigid period being wrong. 


3. We have heard counsel on both 
sides but we are satisfied that al- 
though leave has been granted under 
Art. 136 of the Constitution by this 
Court the circumstances are such 
that the ends of justice do not jus- 
tify our interference in the present 
case, It is not as if, in an appeal 
with leave under Art. 136, this Court 
is bound to decide the question if on 
the facts at the later hearing the 
Court feels that the ends of justice 
do not make it necessary to decide 
the point,- This Court in B. Trivedi 
v. Nagrashna, (1961) 1 SCR 113: 
(AIR. 1960 SC 1292) has held that 
although the powers of this Court 
are wide under Art. 136 it cannot be 
urged that because a leave has been 
granted the Court must always and 
in every case deal with the merits 
even though it is satisfied that the 
ends, of justice do not justify its in- 
terference in a given ease, To the 


- same effect is the decision in the 


Statesman Ltd. v.. Workmen, 

2 SCC 223: (AIR 1976 SC 758). 
4. Following the above decisions 

we dismiss this appeal; fn the cir- 


(1976) 
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cumstances, we direct the parties to 
bear their own costs throughout. 
Appeal dismissed. 


AIR 1977 SUPREME COURT 2032 
(From: Allahabad)* 
H. R. KHANNA, N, L 
UNTWALIA AND JASWANT 
SINGH, JJ. 
Khazan Singh and others, 
Jants v. Hukam Singh 
Respondents. 


Appel- 
and others, 


Civil Appeal No. 1643 of 1968, D/- 
21-9-1976. 
Constitution of India, Art. 226 — 


Finding that there was some partition 
or some other arrangement simi- 
lar to partition between the parties 
after consideration of relevant entries 
in revenue records — No interference 
with such finding of fact, held, war- 
ranted in writ jurisdiction. 


The High Court in a writ petition 
cannot interfere with a finding of 
fact as long as that finding is based 
upon the relevant circumstances and 
is not shown to be perverse, Civil 
Mise, Writ No, 5475 of 1964, D/- 
19-8-1965 (All), Affirmed. (Para 3) 


Mr, A. K. Sen, Sr. Advocate and 
Mr. E. C. Agarwala, Adv. with him, 
for Appellants; M/s. J. P. Goyal and 
Shree Pal Singh, for Respondents 
Nos, 1 and 7. i 


KHANNA, J.:— This appeal on cer- 
tificate is against the order of Allaha- 
bad High Court whereby that Court 
dismissed in limine the writ petition 
filed by the appellants, seeking a 
writ of certiorari to quash the order 
dated June 15, 1964 of the Settle- 
ment Officer and the order dated 
September 17, 1964 of the Deputy 
Director of Consolidation of Hold- 
ings. 

2. The dispute between 
ties relates to khata No. 
appellants raised objection before the 
consolidation authorities on the 
ground that they along with the res- 
pondents were joint tenants in khatas 


the par- 
150. The 


Nos, 150, 369 and 391, The consoli- - 





=C. M. W. No, 5475 of 1964, D/- 
19-8-1965 (All). 
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dation officer rejected the claims of 
the appellants in respect of khatas 
Nos, 369 and 391. He, however, held 
that the appellants were joint tenants 
along with the respondents in khata 
No. 150, The respondents went up 
in appeal against the order of the 
Consolidation Officer in so far as he 
had held that the appellants were 
joint tenants in khata No. 150. Cross- 
objections were filed by the appel- 
lants in respect of the disallowance 
of their objection regarding khatas 
Nos, 369 & 391, The cross-objections of 
the appellants were dismissed by the 
Settlement Officer on the ground 
that they were barred by time. So 
far as khata No, 150 is concerned, 
the Settlement Officer held that the 
appellants were not joint tenants in 
that khata. The appeal filed by the 
respondents was consequently allowed 
and the objection filed by the appel- 
lants before the Consolidation Officer 
was dismissed in toto. The order of 
the Settlement Officer in this res- 
pect is dated June 15, 1964. The ap- 
pellants then went up in revision, but 
the revision was dismissed by the 
Deputy Director of Consolidation as 
per order dated September 17, 1964. 
The appellants thereafter filed the 
writ petition for a writ of certiorari 
to quash the orders dated June 15, 
1964 and September 17, 1964, The 
said petition, as stated above, was 
dismissed. 


3. We have heard Mr. Sen on be- 
half of the appellants and Mr, Goyal 
on behalf of the respondents and are 
of the opinion that there is no merit 
in this appeal. The question with 
which -we are concerned is: whether 
the appellants are joint tenants in 
khata No. 150 along with the respon- 
dents. In this respect we find that 
the Settlement Officer examined the 
entries in the revenue records, It 
was found that so far as the land in 
dispute is concerned, it was held in 
Fasli 1280 by Hriday Singh, who 
was the common ancestor of the par- 
ties. In 1307 Fasli, Himmat Singh, 
an ancestor of the appellants and Su- 
raj Mall, an ancestor of the respon- 
dents, jointly held that land. Subse- 
quent to that, the land in dispute 
was held exclusively by the respon- 
dents and their ancestors. The Set- 
tlement Officer inferred from these 
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circumstances that subsequent te 1307 
Fasli, there was some partition be- 
tween the parties or some other 
arrangement similar to partition, as a 
result of which the land in dispute 
fell to the share of the respondents. 
As this finding of the Settlement Of- 
ficer is essentially a finding of fact 
and was arrived at after considera- 
tion of the relevant entries in the 
revenue records, the same cannot be 
interfered with in a writ petition. It 
may be that some other view, and 
what according to Mr. Sen was a bet- 
ter view, could have been arrived 
at on the facts, but the position in 
law is clear that the High Court in 
a writ petition cannot interfere with 
a finding of fact as long as that 
finding is based upon the re- 
levant circumstances and is not shown 
to be perverse. We find no such 
infirmity in the finding arrived at by 
the Settlement Officer, The finding 
was not also interfered with when 
the appellants went up in revision be- 
fore the Deputy Director of Consoli- 
dation. The High Court in the cir- 
cumstances cannot be said to be in 
error in dismissing the writ petition 
in limine. ; 

4. We may add that Mr. Goyal 
during the course of arguments has 
not disputed the proposition that the 
respondents are not entitled to any 
share in the land which is exclusive- 
ly held by the appellants and is re- 
corded exclusively in their names in 
the revenue records of 1346 Fasli. 

As a result of the above, the 
appeal fails and is dismissed, but in 
the circumstances, with no order as 
to costs. 

Appeal dismissed. 





‘AIR 1977 SUPREME COURT 2033 


(From: Punjab & Haryana)* 
A, N. RAY C. J., M. H. BEG AND 
P. N. SHINGHAL, JJ. 
State of Punjab, Appellant v. Mst. 
Parsini and others, Respondents. 
Civil Appeal No. 1696 of 1968, D/- 
24-9-1976. 


*(L. P. A. No. 273 of 1963, D/- 26-4- 
1967 (Punj)). 
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State of Punjab v. 


[Prs, 1-6] S.C. 2033 


Motor Vehicles Act (1939), Ss. 110-B 
& 110-D — Compensation — Evidence 
of claimant — Claimant stating that 
She had seven children — Evidence 
not challenged by respondent and 
not disbelieved by tribunal — On 
calculation of income the High Court 
in L. P., appeal granting 3000/- to 
each of the children and 4,200/- to the 
claimant — Held that High Court 
was right and there was no reason to 
take a contrary view. (Paras 6, 8) 

JUDGMENT:— This appeal is by 
certificate from the judgment dated 
26 April 1967 of the High Court of 
Punjab and Haryana in Letters Pa- 
tent Appeal No, 273 of 1963. 

2. The respondent, Mst,  Parsini, 
is the widow of Beer Chand, Beer 
Chand died on 26 March 1960 in an 
accident with a tractor belonging to 
the Punjab Public Works Depart- 
ment (Electricity Branch), Ludhiana. 


3. The widow made an applica- 
tion under Motor Vehicles Act, 1939. 
The Tribunal granted compensation 
of Rs. 2000/- to the applicant. 


4. The learned single Judge on ap- 
peal upheld the order of the Tribu- 
nal. Thereupon the respondent filed 
Letters Patent Appeal which was al- 
lowed by the High Court. The High 
Court awarded Rs. 3000/- to each of 
the seven children and Rs. 4,200/- to 
the widow. 


5. Counsel for the State contended 
that the number of children was not 
seven. We have examined the evi- 
dence. The applicant stated that she 
had seven children. She mentioned 
three daughters and four sons. When 
she gave evidence they were all mi- 
nor. That was sixteen years ago. 
There was no challenge to the evi- 
dence of the applicant, The High 
Court said that the Tribunal no- 
where doubted the evidence as led 
by the applicant with regard to the 
income and further that the Tribunal 
did not consider it either vague or 
indefinite. 


6. The High Court on a considera- 
tion of the facts and circumstances 
came to the conclusion that Rupees 
200/- was the proper figure as the 
income of the deceased, The High 
Court allowed a sum of Rs. 60/- as 
the amount that must have been 
spent by the deceased on himself with 
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the result that the income of the 
family was Rs. 140/- p, m. On these 
facts the High Court found that the 
total compensation payable would be 
Rs. 25,200/-. 

7. The High Court said that the 
proper distribution would be to allow 
Rupees 3000/- to each of the seven 
children and the balance of Rupees 
4,200/- to the widow, 


8. We are of the opinion that the 
judgment is correct. We do not see 
any reason to take a contrary view. 
For the foregoing reasons the judg- 
ment is upheld, The appeal is dis- 
missed. The High Court has given 
adequate directions as to how the 
money will be distributed. The ap- 
pellant will pay the costs to the res- 
pondents, 

Appeal dismissed. 
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Civil Appeals Nos. 579-580 of 1976, 
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(A) Calcutta Improvement Act 
(5 of 1911), S. 137 (3a) — Rules framed 
under, Rr, 11 to 21 — Validity — 
Not ultra vires the Aci, Civil Rules 
Nos, 4110 and 4111 of 1964, D/- 1-12- 
1972 (Cal), Reversed. 


Rule 11 provides the .machinery 
for appointment of arbitrators in a 
case where the objectors fail to elect 
an arbitrator. That would fall fair- 
ly and squarely within the terms of 
clause (3a) of Section 137. Rules 12 
to 21 lay down the procedure regu- 
lating the proceedings of arbitrators 
and they are clearly covered by the 
latter part of clause (3a) of Sec, 137, 
which speaks of Rules “for regulat- 


*(Civil Rules Nos. 4110 and 4111 of 
1964, D/- 1-12-1972 (Cal.)). : 
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ing the proceedings of arbitrators 
under Section 78C.” (Para 6) 
. The validity of these rules has to be 
judged by reference to thẹ question 
as to whether they fall within the 
scope of the rule making power con- 
ferred under Cl. (3a) of See. 137 and 
not on the basis of some opinion ex- 
pressed by the author of the Calcutta 
Improvement Trust Manual, Sec. 86 
confers power on the State Govern- 
ment to make rules for carrying out 
“the purposes of this Chapter” and 
Section 86 being in Chapter V, the 
words “this Chapter” can have refer- 
ence only to Chapter V and not to 
Chapter IV which contains Ss. 78A 
to 78G. Obviously, therefore, no 
rules could be made under Sec, 86 
for carrying out the purposes of Sec- 
tion 78A to Section 78G. The High 
Court, was, in the circumstances, 
clearly in error in taking the view 
that Rules 11 to 21 were ultra vires 


the Act, Civil Rules Nos, 4110 and 
4111 of 1964, D/- 1-12-1972 (Cal), Re- 
versed. (Para 6) 

(B) Caleutta Improvement Act 


{5 of 1911), Ss. 78A to 78G — Validity 
~~ No vice of excessive delegation — 
Not violative of Art. 14 of Constitu- 
tion — Civil Rules Nos, 4110 and 4111 
of 1964, D/- 1-12-1972 (Cal), Revers- 
ed. (Constitution of India, Arts, 245 
and 14). l 


Section 78B to Section 78G cannot 
be regarded as suffering from the 
vice of excessive delegation of legis- 
lative power, The attack against the 
validity of these sections on the basis 
of infraction of Art. 14 of the Consti- 
tution must also fail since the chal- 
lenge under Art. 14 is only another 
facet of the challenge on the ground 
of excessive delegation of legislative 
power. Civil Rules Nos. 4110 and 
4111 of 1964, D/- 1-12-1972 (Cal), Re- 
versed. (Para 7) 

It is not correct to say that it is 
left to the unfettered and unregulated 
discretion of the Board and/or its 
employees to decide what lands to 
include in the scheme, apart from 
those required for the execution of 
the scheme, Not only is guidance 
given to the Board in selecting the 
lands to be included in the scheme, 
but there are also safeguards pro- 
vided with a view to ensuring that 
lands are not arbitrarily or ` caprici- 
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ously included in the scheme, Even 
after the scheme is sanctioned by the 
State Government, it is open to the 
owner of the land to show that in 
fact the land would not increase in 
value by reason of the making of the 
scheme, (Para 7) 

Mr. P. K. Chatterjee, Sr. Adv. 
(M/s. G. S. Chatterjee and D. P. 
Mukherjee Advs. with him), for Ap- 
pellant; Mr, P. K. Mukherjee, Adv., 
for Respondents in C. A. No. 579 of 
1976 and Respondents 1 (a) to 1 (1), 
3 and 4 in C. A. No. 580 of 1976. 

BHAGWATI, J.:—— These appeals by 
certificate are directed against a judg- 
ment of a Division Bench of the Cal- 
cutta High Court striking down Sec- 
tion 78-B to Section 78G of the Cal- 
cutta Improvement Act, 1911 as in- 
valid on the ground of excessive de- 
legation of legislative power as also 
contravention of Article 14 of the 
Constitution and declaring Rules 11 
to 21 of the Rules framed by the 
Government under sub-section (3a) of 
Section 137 as ultra vires the provi- 
sions of the Act, The facts giving 
rise to the appeals lie in a very nar- 
row compass and may be briefly stat- 
ed as follows. 


2. The respondents in Civil Ap- 
peal No, 579 of 1976 are the owners 
of a building bearing No. 35 situate 
at Lower Circular Road, Calcutta 
while the respondents in Civil Ap- 
peal No. 580 of 1976 are owners of 
a building bearing No. 1/A situate in 
Mcleod Street, Calcutta, There was 
a street known as Fire Lane connect- 
ing the Lower Circular Road on the 
East to Mcleod Street on the West. In 
or about November 1954 the Board 
of: Trustees for the Improvement of 
Calcutta (hereinafter referred to as 
the Board) acting in exercise of the 
power conferred under S, 39, Clause 
(c), passed the necessary resolution 
and proceeded to frame a Street 
Scheme for the area which included 
Fire Lane as also the buildings be- 
longing to the respondents. The no- 
tice containing the requisite particu- 
lars was published by the Board on 
24th November, 1954 as required by 
Section 43. The respondents submit- 
ted their objections against the Street 
Scheme on 7th December, 1954 but 
the Board, after hearing the respon- 
dents, rejected the objections and ap- 
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plied to the State Government for 
sanction under Section 47 and the 
Street Scheme was ultimately sanc- 
tioned by the State Government 
under Section 48 on 17th December, 
1956. The Board was of the opinion 
that as a result of the making of the 
Street Scheme, lands of the respon- 
dents which were comprised in the 
Street Scheme would increase in va- 
lue and the Street Scheme, there- 
fore, contained a declaration that a 
betterment fee shall be payable by 
the respondents in respect of the in- 
crease in the value of their respec- 
tive lands resulting from the execu- 
tion of the Street Scheme. The 
Board gave notice of the proposed 
assessment of the betterment fee ta 
the respondents under sub-sec. (1) of 
Section 78-B and then proceeded 
under sub-s. (2) of that section to as- 
sess the betterment fee payable by 
the respondents, The betterment fee 
was assessed at Rs. 2,15,441/- in the 
ease of the Lower Circular Road 
property and at Rs, 4,241/- in the 
case of Mcleod Street property and 
notice of this assessment was given 
to the respondents. The respondents 
fn each case dissented from the as- 
sessment made on them and the mat- 
ter was thereupon referred for deter- 
mination by arbitrators as contem- 
plated under sub-section (4) of Sec- 
tion 78-B. The arbitrators were ap- 


pointed according to the procedure 
set out in Section 78C and after 
hearing the parties, the arbitrators 


made their award on 23rd Septem- 
ber, 1964 determining the betterment 
fee payable in the case of Lower 
Circular Road property at Rupees 
1,25,000/- and in the case of Mcleod 
Street property at Rs. 4,241/-, The 
respondents thereupon filed a writ 
petition in each case challenging the 
validity of the award made by the 
arbitrators, 


3. The principal ground on which 
the validity of the award of the 
arbitrators was impugned in the writ 
petitions was that Sec. 78A to Sec- 
tion 78G of the Act were ultra vires 
and void and Rules 11 to 21 of the 
Rules were also invalid. There were 
also certain other subsidiary grounds 
taken in the writ petitions but they 
have not formed the subject-matter 
of debate before us and hence we 


2036 S.C, {[Prs, 3-4] 


need not refer to them, Though the 
writ petitions were filed as far back 
as 1964 immediately after making of 
- the Award by the Arbitrators, they 
unfortunately could not reach hear- 
ing before the High Court until July 
1971 and then also, the hearing took 
considerable time and it concluded 
only on 17th August, 1971, It ap- 
pears that during the hearing of the 
writ petitions, it was brought to the 
notice of the High Court that the 
question as to the constitutional vali- 
dity of Section 78A of the Act was 
also raised in another case, namely, 
Civil Rule No. 2156 of 1969 and that 
case had already been heard by an- 
other Division Bench of the High 
Court and was pending for judgment. 
The High Court, therefore, decided 
to hold back the preparation of the 
judgment in the writ petitions and 
to await the judgment of the other 
Division Bench in Civil Rule No, 2156 
of 1969. We do not know when the 
judgment was delivered in Civil Rule 
No, 2156 of 1969 but it appears that 
the Division Bench which heard that 
case did not pronounce upon the con- 
stitutional validity of S. 78A and dis- 
posed of that case on other grounds. 
The result was that the High Court 
had to decide the question of consti- 
tutional validity of S. 78A to S. 78G 
in the present writ petitions and it 
proceeded to deliver its judgment on 
lst December, 1972 striking down 
Section 78-B to Section 78G and 
Rules 11 to 21 as invalid. We are 
constrained to observe that the judg- 
. ment of the High Court visibly bears 
marks of superficiality and lack of 
proper consideration which are in- 
evitable when a judgment is deliver- 
ed fifteen months after the conclusion 
of the arguments. The correctness of 
this judgment-is impugned in the 
present appeals preferred by the 
Trustees for the Improvement of 
Calcutta after obtaining certificate 
from the High Court. 


4. We have gone through the judg- 
ment of the High Court with the 
due care and attention which every 
judgment of a High Court demands 
of us but despite our utmost anxiety 
and effort we have not been able to 
appreciate the reasoning which led 
the High Court to strike down Sec- 
tion 78-B to S. 78G and Rr. 11 to 21 
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as invalid. Sec. 78A to S. 78G were 
not in the Act as originally enacted 
but they were introduced in the Act 
by the Calcutta Improvement (Amend- 
ment) Act, 1931. These sections con- 
tain a fasciculus of provisions relat- 
ing to betterment fee, where, by the 
making of any improvement scheme, 
any land in the area comprised in 
the scheme which is not required 
for the execution thereof, is increas- 
ed in value, Chapter III of the Act 
deals with improvement scheme and 
Section 35-D provides that an im- 
provement scheme may be of one of 
four types, namely, a general im- 
provement scheme, a street scheme, 
a housing ‘accommodation scheme and 
a re-housing scheme. We are con- 
cerned in these appeals with a Street 
Scheme and hence we shall refer 
only to those provisions which relate 
to a street scheme, Section 39 pro- 
vides that whenever the Board is of 
opinion that for the purpose inter 
alia of creating new or improving 
existing, means of communication 
and facilities for traffic, it is expedi- 
ent to lay out new streets or to al- 
ter existing streets, the Board may 
pass a resolution to that effect and 
shall then proceed to frame a street 
scheme for such area as it may think 
fit. When any street scheme has 
been framed, S. 43, sub-s. (1) re- 
quires that the Board shall prepare 
a notice stating the fact that the 
scheme has been framed, the boun- 
daries of the area comprised in the 
scheme and the place at which the 
particulars of the scheme, a map of 
the area comprised in the scheme and 
a statement of the land which is pro- 
posed to be acquired and the land in 
regard to which it is proposed to re- 
cover a betterment fee may be seen 
at reasonable hours, Sub-s. (2) of 
S, 43 provides for publication of this 
notice with a statement of the period 
within which objections may be re- 
ceived, The Board is also required 
by S. 45, sub-s. (1) to serve a notice 
on every person whose name appears 
in the Municipal assessment book as 
being primarily liable to pay the 
owner’s share of the consolidated rate 
or the rate on the annual value of 
holdings, in respect of any land in re- 
gard to which the Board proposes to 
recover a betterment fee. Sub-s, (2) of 
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Sec. 45 provides that such notice shall 
require such person if he dissents 
from the recovery of betterment fee, 
to state his reasons in writing with- 
in a period of sixty days. Section 47, 
sub-s. (1) then provides that the 
Board shall consider any statement of 
dissent received under S. 45, sub-see- 
tion (2) and after hearing all persons 
making such dissent who may desire 
to be heard, the Board may either 
abandon the scheme or apply to the 
State Government for sanction to the 
scheme with such modification, if any, 
as the Board may consider neces- 
sary. When the Board applies for 
sanction of the scheme to the State 
Government, the Board is required 
under sub-section (2) of S, 47 to send 
inter alia a list of the names of all 
persons who have dissented under 
S. 45 from the proposed recovery of 
the betterment fee and a statement 
of the reasons given for such dis- 
sent, Sub-section (3) of Sec, 47 pro- 
vides that when any application has 
been submitted to the State Govern- 


ment for sanction, the Board shall 
cause notice of the fact to be pub- 
lished for two consecutive weeks in 


the official Gazette and in the local 
newspapers. The State Government 
may then under Section 48 either 
sanction the schéme with or without 
modification or refuse to sanction the 
same. 


5. It will be seen from these pro- 
visions that a detailed and elaborate 
machinery is provided by the Legis- 
lature for the purpose of framing a 
street scheme, When a street scheme 
is framed, the area comprised in the 
street scheme would include lands of 
two categories, one category being of 
lands which are necessary to be ac- 
quired for the purpose of execution 
of the street scheme and the other 
being category of lands which are 
not required for the execution of the 
street scheme but which would in- 
crease in value as a result of the 
making of the street scheme. Since 
the latter category of lands would 
increase in value and the owners of 
such lands would be benefited by the 
making of the street scheme, Section 
78A empowers the Board, in framing 
the street scheme, to declare that a 
betterment fee shall be payable by 
the owners of such lands “in respect 
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of the increase in the value of the 
land resulting from the execution of 
the scheme”, What shall be the 
quantum of the betterment fee is 
laid down in sub-section (2) of Sec- 
tion 78A which says that it shall be 
“an amount equal to one-half of the 
increase in the value of the land re- 
sulting from the execution of the 
scheme” to be calculated in the man- 
ner there provided, Section 78-B 
provides for assessment of better- 
ment fee by the Board after giving 
an opportunity to the person concern- 
ed to be heard and if such person 
dissents from the assessment made by 
the Board, the matter is required to 
be determined by the arbitrators in 
the manner provided by S, 78C. That 
section lays down in meticulous de- 
tail the machinery for selection and 
appointment of arbitrators and the 
making of an award by them deter- 
mining the amount of betterment 
fee. The fees to be paid to the arbi- 
trators are provided in Sec. 78-D and 
S. 78E declares that the proceedings 
of the arbitrators shall be governed 
by rules to be made in this behalf 
under Section 137, provided that 
every party to such proceedings shall 
be entitled to appear before the 
arbitrators either in person or by his 
authorised agent, Section 78F pro- 
vides for giving of notice by the 
Board to persons liable to pay the 
betterment fee determined by the 
Board or the arbitrators, as the case 
may be, and Section 78G makes pro- 
vision in regard to payment of bet- 
terment fee, The question is whe- 
ther Sections 78A to 78G are ultra 
vires and void as suffering from the 
vice of excessive delegations of legis- 
lative power, or contravention of Arti- 
cle 14 of the Constitution. 


6. We will first examine the vali- 
dity of Rules 11 to 21, These rules 
form part of the Rules made by the 
State Government claiming to act 
in exercise of the power conferred 
under Clause (3a) of Section 137. 
This clause was added in S, 137 by 
the Amending Act of 1931 at the same 
time when Section 78A to Sec. 78G 
were enacted and it empowered the 
State Government to make rules in- 
ter alia for determining the qualifica-. 
tions and disqualifications of, the con- 
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ditions and mode of election, selec- 
tion or appointment of, an arbitrator 
and for regulating the proceedings 
of arbitrators under S. 78C, This 
power was conferred on the State 
Government in addition to that given 
to it under Section 86, Now, Rule 1 
contains definitions, while Rules 2 to 
11 provide for the qualifications and 
disqualifications of and the conditions 
and mode of election, selection and 
appointment, of arbitrators. It is in- 
deed difficult to see how Rule 11 
could be struck down by the High 
Court as invalid. It provides the 
machinery for appointment of arbi- 
trators in a case where the objec- 
tors fail to elect an arbitrator, That 
would fall fairly and squarely with- 
in the terms of Clause (3a) of Sec- 
tion 137. Rules 12 to 21 lay down 
the procedure regulating the proceed- 
ings of arbitrators and they are 
clearly covered by the latter part of 
Clause (3a) of S. 137, which speaks 
of Rules “for regulating the proceed- 
ings of arbitrators under Sec. 78C.” 
With the greatest respect to the 
learned judges of the High Court, we 
think it impossible to contend that 
Rules 11 to 21 are outside the rule 
making power of the State Govern- 
ment under Clause (3a) of S, 137, The 
High Court seems to have relied on 
a passage from the Calcutta Improve- 
ment Trust Manual published under 
the authority of the State Govern- 
ment which states that “the rules 
were framed by the Government 
under See, 137 of the Calcutta Im- 
provement Act, 1911 regarding the 
nominations of arbitrators for set- 
tlement of betterment fee in the Lo- 
cal Self Government Department 
Notification —- dated 5th May, 1934. 
That indicates that the rules for re- 
gulating the proceeding of an arbi- 
trator under Section 78C are not 
within the purview of these rules. 
Yet Rules 11 to 23 in the Rules 
framed under Section 137 cover a 
field which is much beyond the sub- 
ject of nomination of arbitrators ‘for 
settlement of betterment fee’ and on 
the basis of this statement. held that 
“Rules 11 to 21 are outside the re- 
gion of the purpose for which the 


State Government has exercised its 
power under Section 137”. This is 
indeed strange logic for striking down 
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Rules 11 to 21 as ultra vires Clause 
(8a) of Section 137, The validity of 
these rules has to be judged by re- 
ference to the question as to whether 
they fall within the scope of the rule 
making power conferred under Clause 
(8a) of Section 137 and not on the 
basis of some opinion expressed by 
the author of the Caleutta Improve- 
ment Trust Manual, When it is 
clear beyond doubt that Clause (3a) 
of Section 137 empowers the State 
Government to make rules for regu- 
lating the proceedings of arbitrators 
under Section 78C and Rules 11 to 21 
are plainly rules falling within this 
category, we fail to see how they 
can possibly be condemned as. out- 
side the rule making power conferred 
on the State Government. The State 
Government has deliberately and 
avowedly exercised its rule making 
power under Clause (3a) of Sec, 187 
and made Rules 11 to 21 for regu- 
lating the proceedings of arbitrators. 
The High Court has also made refer- 
ence to Section 86 and struck down 
Rules 11 to 21 as invalid on the 
ground that they do not purport to 
have been made under Section 86 
under which alone, according to the 
High Court, rules could be made for 
earrying out the purposes of Section 
78A to Section 78G. But the refer- 
ence to Section 86 seems to be clear- 
ly misconceived, since that section 
confers power on the State Govern- 
ment to make rules for carrying. out 
‘the purposes of this Chapter” and 
Section 86 being in Chapter V, the 
words “this Chapter” can have refer- 
ence only to Chapter V and not te 
Chapter IV which contains Secs. 78A 
to 78G. Obviously, therefore, no 
rules could be made under Section 86 
for carrying out the purposes of Sec- 
tion 78A to Section 78G. The High 
Court was, in the circumstances, 
clearly in error in taking the view 
that Rules 11 to 21 were ultra vires 
the Act. This was a wholly indefen- 
sible view and even the learned 
counsel appearing on behalf of the 
respondents found it difficult to sup- 
port it. 


7. That takes us to the question 
of the constitutional validity of Sec- 
tion 78A to Section 78G, The view 
taken by the High Court on this 
point also is difficult to understand. 
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The High Court appears to have 
thought that these sections suffer 
from the vice of excessive delegation 
of legislative power because “for de- 
termining what land shall bear the 
burden of that fee” (that is better- 
ment fee) “arbitrary and uncontrolled 
power has been given to the Trust or 
its engineers either to include or not 
to include within the scheme lands 
which are not required for the exe- 
cution thereof” and “it leaves to the 
Trust and/or its emplyees to deter- 
mine arbitrarily what shall be the 
extent of the. area comprised in the 
Scheme by enabling them to include 
in the scheme lands which are not 
required for execution of the scheme.” 
This reasoning is clearly based on an 
erroneous premise. It is not correct 
to say that it is left to the unfetter- 
ed and unregulated discretion of the 
Board and/or its employees to 
decide what lands to include in the 
scheme, apart from those required for 
the execution of the scheme. Section 
39, to which we have already refer- 
red, lays down the factors which 
would guide the Board in deciding 
what area should be included in the 
scheme. It is only when the Board 
finds that for carrying out any of the 
four purposes set out in Section 39, 
it is expedient to lay out new street 
or to alter existing street, that the 
Board can proceed to frame a scheme 
for such area as it thinks fit and the 
selection of the area by the Board 
would, therefore, be guided by the 
purpose for which the scheme is to 
be framed, Then again, the deci- 
sion of the Board in regard to the 
lands to be included in the scheme is 
not final, Where, by reason of the 
making of the scheme, the value of 
any land ‘included in the scheme has, 
in the opinion of the Board, increas- 
ed in value and a betterment fee is, 
therefore, payable by the owner of 
the land, an opportunity is given to 
him to dissent from the recovery of 
such betterment fee and to state his 
reasons why he so dissents and the 
Board is then required to give him 
a hearing and ultimately, if proper 
case is made out, the Board may 
modify the scheme by excluding such 
land and even if the Board is 
not inclined to make any such modi- 
fication, the State Government, while 
giving its sanction, may_ still take 
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into account the dissent made by the 
owner of the land and consider the 
reasons given by him, and if satisfied, 
exclude such land from the scheme 
at the time of giving sanction. It 
will, therefore, be seen that not only 
is guidance given to the Board in 
selecting the lands to be included in 
the scheme, but there are also safe- 
guards provided with a view to en- 
suring that lands are not arbitrarily 
or capriciously included in the 
scheme, Even after the scheme is 
sanctioned by the State Government, 
it is open to the owner of the land 
to show that in fact the land would| 
not increase in value by reason of} 
the making of the scheme. The bet- 
terment fee being correlated to the 
increase in the value of the land, the 
Board assessing the amount of better- 
ment fee under Section 78-B would 
have to determine objectively whe- 
ther there is any increase in the va- 
lue of the land and if so, assess the 
amount of betterment fee on that 
basis, If the owner of the land dis- 
sents from the assessment made by 
the Board, he can have the matter 
referred to arbitrators and the arbi- 
trators would then determine the 
amount of betterment fee and while 
doing so, they would naturally have 
to find out whether there is any in- 
crease in the value of the land at 
all and if there is, then what is the 
quantum of such increase, The owner 
of the land is given an opportunity 
under the scheme of Section 78A to 
Section 78G to have this question de- 
termined by a body of two indepen- 
dent arbitrators who would objec- 
tively determine whether there is any 
increase in the value of the land on 
account of the making of the scheme. 
These being the relevant provisions, 
it is difficult to see how Sec. 78-B to 
Section 78G could be regarded as 
suffering from the vice of excessive 
delegation of legislative power. The 
attack against the validity of these 
sections on the basis of infraction of 
Article 14 of the Constitution must 
also fail since the challenge under 
Article 14 is only another facet of 
the challenge on the ground of ex- 
cessive delegation of legislative power. 
We are, therefore, of the view that 
Section 78-B to Section 78G are va- 
lid and the High Court was wrong 
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in striking them down as ultra vires 
and void. 


8. We cannot part with this case 
without making one final observation. 
The unarguably small dimension of 
the constitutional question raised 
here is apparent from what we have 
said, This Court has dual responsi- 
bility to the country. It has to de- 
cide the cases brought before it just- 
ly and satisfactorily and at the same 
time, liquidate arrears of pending 
cases. Both bear upon the credibility 
of the judicial system. But because 
of Article 144A brought in by the 
Forty Second Amendment Act, seven 
judges of this Court have to sit and 
hear every case where the constitu- 
tionality of an Act, rule, by-law or 
even a small notification is chaJleng- 


ed. Processual pragmatism in the 
light of actual experience of the 
working of this Court, will easily 


convince any one that, in the con- 
text of the current docket explosion 
and long pendency of cases, the insis- 
tence on this inconvenient plurality 
which requires more than half the 
full strength of the Court to sit to 
hear such cases, is a decisive step in 
the negative direction. Many ques- 
tions of constitutional importance 
have already been covered by the 
rulings of this Court so that he who 
runs and reads may resolve them. 
To require seven judges to perform 
such jobs is surely supererogatory. 
The present appeal itself is a striking 
illustration. Where really important 
issues arise for consideration, any 
bench of this Court would certainly 
refer, where necessary, such matters 
for consideration or reconsideration 
by a larger bench—-less or more than 
seven, according to the requirement 
of the situation, To prescribe arith- 
metically is to petrify unimaginative- 
ly. We do not say anything about 
the validity of Article 144A one way 
or the other but merely highlight the 
paralysing impact on the highest 
court and the long-term cause of 
justice, flowing from the numerical 
rigidity newly inserted by the Forty 
Second Constitution Amendment Act. 
We hope and trust that this matter 
will receive urgent attention of Par- 
liament. ’ 


9. We accordingly allow the ap- 
peals and dismiss the writ petitions 
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of the respondents. The respondents 
will pay the costs of the appellant 
throughout. 

Appeals allowed. 
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P. N. BHAGWATI, V, R. 
KRISHNA IYER AND S, 
MURTAZA FAZAL ALI, JJ. 


Inder Singh and another, Appel- 
lants v. State of Madhya Pradesh, 
Respondents, 


Criminal Appeal No. 297 of 1971, 
D/- 10-9-1976. 


Penal Code (1860), Ss. 302 and 149 
— Conviction under, when proper. 

Where the evidence showed that no 
less than 12 injuries were caused to 
the deceased and at least one of them 
was on a vital part of the body, 
namely the parietal region and the 
weapons which were used by the ap- 
pellants were lethal weapons, 


Held that the appellants were 
rightly convicted for the offence 
under Section 302 read with Section 
149, I. P, C. 


BHAGWATI, J:— This appeal by 
special leave is limited only to the 
question as to the nature of the of- 
fence committed by the appellants 
and the sentence to be imposed on 
them, We have gone through the 
relevant part of the evidence and we 
do not find any reason for altering 
the conviction of the appellants from 
One under Section 302 read with 
Section 149 of the Indian Penal Code 
to any lesser offence. The evidence 
shows that no less than 12 injuries 
were caused to the deceased and at 
least one of them was on a vital part 
of the body, namely, the parietal 
region. Also the weapons which 
were used by the appellants were 
lohangis, iron shod sticks, which are 
clearly lethal weapons, We do not 
think that in the circumstances the 
High Court was in error in convict- 
ing the appellants of the offence 
under Section 302 read with Sec- 
tion 149 of the Indian Penal Code, 
We accordingly confirm the convic- 
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tion and sentence recorded 
the appellants and dismiss the 


peal 


against 
ap- 


Appeal dismissed. 
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P. N. BHAGWATI AND A. C. 
GUPTA, JJ. 


The Anakepalle Co-operative Agri- 
cultural & Industrial Society Ltd. and 
another, etc., Petitioners v. Union of 
India and others ete., Respondents. 

Civil Misc. Petns, Nos, 7750-7754 
and 9208-9219A, 7755, 7756 and 8126, 
9059 of 1973, 7190, 7277, 7278, 7279 
and 7457 of 1976, D/- 4-5-1977. 

U. P., Levy Sugar Price Equalisa- 
tion Fund Act (31 of 1976), See. 3 — 
Excess realisations of amounts in 
pursuance of interim orders — Inte- 
rim orders coming to end on final 
disposal of proceedings before com- 
mencement of Act — Liability to pay 
interest on excess realisations. 

The amounts realised in excess of 
the controlled price were kept by the 
producers under the cover of gua- 
rantees given in pursuance of inte- 
rim orders made by the Supreme 
Court, but the writ petitions in which 
the interim orders were made were 
finally disposed of long before the 
commencement of the Act, Hence the 
producers were not entitled to avail 
of the provisions of S, 3 (4) and (5). 
They were governed by S, 3 (3) and 
therefore liable to credit to the fund 
within specified time the amounts 
representing excess realisations toge- 
ther with interest thereon at the rate 
of 122% p.a. from the date on 
which such amounts were realised by 
them. (Para 3) 

Section 3 (4) and (5) can operate 
only where an interim order made by 
a Court is subsisting at the date of 
commencement of the Act or is sub- 
sequently made. S. 3 (4) and (5) carve 
an exception out of S, 3 (3) and re- 
lieve the producer from the obliga- 
tion to credit the amount of excess 
realisations to the Fund within the 
period specified and postpone this ob- 
ligation to the point of time when 
the Court which has passed the in- 
terim order so directs or the pro- 
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ceedings before the court finally 
come to an end. Section 3 (4) and 
(5) can have no application where 
an interim order made by a Court has 
already come to an end as a result 
of final disposal of the proceedings 
before the commencement of the Act, 

(Para 3) 

Mr, Naunit Lal, Adv. (in C. M. Ps. 
Nos, 7750-7754 and 9208-92194 of 
1973 and 7755 of 1973), Mr, G., Nara- 
yana Rao, Adv, (in C. M. P, No. 7756 
of 1973), Mr. G. S. Ramarao Adv. 
(in C. M, P. No. 8126 of 1973), Mr. A. 
Subba Rao, Adv, (in Œ. M. P. No. 
9059 of 1973), Mr. S. N. Singh Adv. 
(in C M, P. No, 7190 of 1976), Mr. A. 
B. N. Sinha, Sr, Adv. (in C. M. P. 
No, 7279 of 1976), Mr, P. N. Tiwari, 
Adv. (in C. M. P. No. 7457 of 1976), 
for Petitioners; Mr, Girishchandra, 
Adv., for Mr, R. N. Sachthey, Adv. 
(in all the C. M. Ps, except in C. M. 
P. No. 9219 of 1973) and Mr. G, S. 
Ramarao (in C, M. P. No. 9219 of 
1973), for Respondents, 

BHAGWATI, J..— This is a group 
of applications made by the peti- 
tioners in various writ petitions for 
directions regarding discharge of bank 
guarantees given by them pursuant 
to interim orders made by this Court 
in the writ petitions, The writ peti- 
tions were filed by the petitioners 
in this Court challenging the validity 
of the Levy Sugar Supply Control 
Order, 1972 made under Section 3 of 
the Essential Commodities Act, 1955 
fixing the price of levy sugar in dif- 
ferent zones in the country, on the 
principal ground that the price so 
fixed was not in accordance with the 
principles laid down in Sec. 3, sub- 


section (3C) of the Essential Com- 
modities Act, 1955, When the writ 
petitions were admitted, an applica- 


tion was made by the petitioners in 
each writ petition for stay of the 
operation of the Levy Sugar Supply 
Control Order 1972 and this Court 
made an interim order on each of the 
applications staying the operation of 
the Levy Sugar Supply Control 
Order, 1972, on the petitioners in the 
respective writ petitions “furnishing 
a bank guarantee in respect of the 
difference between the price of sugar 
fixed by the Government and the 
price at which the sugar is actually 
sold” and it was provided in each of 
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these Orders that such bank guaran- 
tees shall be furnished to the satis- 
faction of the Registrar of this Court 
every month in respect of the tran- 
sactions of that month within four 
weeks of the actual sales of that 
month and that this Court shall deal 
with such bank guarantee as to how 
such amount is to be distributed or 
paid. Pursuant to these interim 
orders, the petitioners in each writ 
petition furnished bank guarantees and 
the result was that the operation of 
the Levy Sugar Supply Order, 1972 
was stayed and the petitioners were 
free to charge open market rates for 
the sugar sold by them. The writ 
petitions were ultimately dismissed 
by this Court by a judgment deli- 
vered on 6th November, 1972, but 
during this period, unfortunately, by 
reason of the interim orders of stay 
granted by this Court, the petitioners 
who are manufacturers of sugar were 
able to funnel into their pockets 
large sums of money to the detri- 
ment of the small consumers. Since 
it was the judicial process which had 
kept the controlled price in cold 
storage and made it possible for the 
petitioners to fleece the helpless con- 
sumers who had no choice but to pay 
the higher price demanded by the 


. petitioners, it was necessary to dis- 


gorge the petitioners of the unjust 
enrichment made by them and to do 
justice to the large community of 
consumers who had been over-charg- 
ed as a result of what has been des- 
cribed by this Court in another judg- 
ment as “judiciary declared holiday 
from control”, There is no doubt 
that each consumer who had to pay 
more than the controlled price was 
entitled to recover the excess paid 
by him from the dealer who sold the 
sugar to him and the dealer in his 
turn was entitled to recover the ex- 
cess paid by him from the peti- 
tioners, but it would be well nigh 
impossible for the small consumer to 
litigate for his little sum with the 
dealer or the petitioners, How would 
he be able to meet the huge litiga- 
tive costs and how long would he 
have to wait with long drawn out 
procedures, appeal, second appeal, 
special appeal and Supreme Court 
appeal? Where would he have the 


time and capacity to engage in such 
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an uneven fight with the petitioners 
who had large resources available to 
them? To leave it to each small 
consumer to take action against the 
dealer or the petitioners for the pur- 
pose of recovering the little excess 
paid by him would be nothing short 
of denying relief to him and allow- 
ing the ill-gotten wealth to remain 
in the coffers of the petitioners. The 
Legislature of Uttar Pradesh, there- 
fore, felt that something was neces- 
sary to be done in order to restore 
to the scattered community of small 
consumers their hard earned money 
improperly collected by the peti- 
tioners under the cover of judicial 
order and with that end in view, it 
enacted the Levy Sugar Price Equa- 
lisation Fund Act, 31 of 1976 (here- 
inafter referred to as the Act). In 
the meanwhile, applications were 
made by the petitioners for discharge 
of the bank guarantees given by 
them, since the writ petitions were 
dismissed on 6th November, 1976. 
These applications could not be dis- 
posed of for a long time and whilst 
they were pending, the Act was 
brought into force and hence these 
applications have now to be disposed 
of in the light of the provisions con- 
tained in the Act. 


2. The Act came into force on 16th 
February, 1976 and it was enacted to 
provide for the establishment, in the 
interest of the general public, of a 
fund to ensure that the price of the 
levy sugar may be uniform through- 
out India and matters connected 
therewith or incidental thereto. Sec- 
tion 2 contained the definition clauses 
and of them, clauses (a) and (b) are 
material which read as follows: 


“2 (a) ‘controlled price’ means the 
price of the relevant grade of levy 
sugar, determined from time to time 
under sub-section (3C) of Sec. 3 of 
the Essential Commodities Act, 1955, 
or under the Defence and Internal 
Security of India Rules, 1971, in re- 
lation to any year of production; 

(b) ‘excess realisation’, in relation 
to each grade of levy sugar,— 

(i) means the price realised by any 
producer, on the sale of levy sugar 
of such grade, in excess of— 


(a) the controlled price, or 
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(b) where any fair price has been 
fixed by a court for levy sugar of 
such grade, such fair price, and 

(ii) includes any realisation repre- 
senting the difference between the 
controlled price and the price allow- 
ed by the court by an interim order, 
if such interim order is set aside, 
whether by the court which made 
the order or in appeal or revision;” 
Section 3, sub-section (1) provided 
for establishment of a Fund to be 
called ‘The Levy Sugar Price Equa- 
lization Fund’ and sub-section (2) of 
that section enacted inter alia that, 
save as otherwise provided in sub- 
section (4), there shall be credited to 
the Fund the amounts representing 
all excess realisations made by the 


producers, irrespective of whether 
such excess realisations were made 
before or after the commence- 


ment of the Act, Sub-section (3) of. 


Section 3 is material and since con- 
siderable reliance was placed upon 
it on behalf of the respondents it 
would be desirable to reproduce it 
in extenso: 


“3 (3) Save as otherwise provided 
T sub-section (4), every producer 
shall, — 


(a) in the case of an excess realisa- 
tion made before the commencement 
of this Act, within thirty days from 
such commencement, 


(b) in the case of an excess reali- 
sation made after such commence- 
ment, within thirty days from the 
date on which such excess realisa- 
tion was made, 


credit to the Fund, the amount re- 
presenting such excess realisations, 
together with interest due thereon at 
the rate of twelve and a half per 
cent. per annum, from the date on 
which such amount was realised by 
him.” 

Sub-sections (4) and (5) of Section 3 
made provision in the following 
terms in regard to excess realisa- 
tions made in pursuance of an inte- 
rim order made by a court: 

“3 (4) Where, by virtue of any in- 
terim order made by any court, whe- 
ther before or after the commence- 
ment of this Act, — 

(a) amounts representing the dif- 
ference between the controlled price 
and price allowed by any court by 
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an order made in this behalf, have 
been, or are required to be,— 

(i) kept with the producer himself, 
or 


(ii) kept deposited with, or in the 


‘custody of, any court, or 


(iii) kept deposited with, or in the 
custody of, any Government, bank, 
authority or other person; or 

(b) any amount in excess of the 
controlled price has been collected 
and kept by the producer under the 
cover of any guarantee given in pur- 
suance of such order, 
it shall not be necessary to credit 
such amounts to the Fund so long as 
the court which: passed the interim 
order does not so direct, 

(5) Where, in pursuance of an in- 
terim order referred to in sub-~sec- 
tion (4), any amount representing the 
difference between the controlled 


price and the interim price allowed 
by the court is,— 
(a) held by any producer either 


with himself or with any other per- 
son or with any court, Government, 
bank or other authority, or 

(b) collected and kept by ‘the pro- 

ducer under the cover of any guaran- 
tee, ; 
such producer shall, on the final dis- 
posal of the proceedings of the court 
aforesaid, or in any court of appeal 
or revision, credit such amount, to 
the extent it represents any excess 
realisation, to the Fund.” 
Section 5 provided that where any 
amount is credited to the Fund under 
Section 3, the producer by whom 
such amount is credited shall, upon 
such crediting, be discharged from 
the liability to make repayment of 
such amount to the person entitled 
thereto and Section 6 gave a right to 
the buyer from whom any excess rea- 
lisation was made by the producer 
or dealer to claim refund of such ex- 
cess realisation from out of the 
amount credited to the Fund. Then 
there were other provisions in regard 
to the vesting of the Fund in the 
Central Government and its dissolu- 
tion as also certain other incidental 
provisions. 

3. It is clear on a plain natural 
construction of the language of sub- 
section (3) of Section 3 that, save as 
otherwise provided in sub-sec. (4) of 
that section, every producer must, in 
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the case of excess realisation made 
before the commencement of the Act, 
within thirty days of such commence- 
ment, credit to the Fund the amount 
representing such excess realisation 
together with interest at the rate of 
12'/2% per annum from the date such 
amount was realised by him. Here, 
in the present case, excess realisa- 
tions were made by the petitioners 
since they realised, on the sale of 
levy sugar, price in excess of the con- 
trolled price and it would seem prima 
facie that the excess realisations hav- 
ing been made before the commence- 
ment of the Act, the petitioners 
were bound under sub-section (3) of 
Section 3 to credit to the Fund, with- 
in thirty days of the commencement 
of the Act, the amounts representing 
such excess realisations together with 
interest at the rate of 12'/2% per 
annum, unless they fell within the 
saving provision enacted by the 
words “Save as otherwise provided 
by sub-section (4)”. The petitioners 
of course did not dispute their liabi- 
lity to credit the amounts represent- 
ing the excess realisations to the 
Fund, but their contention was that 
they were not liable to pay interest 
on such amounts at the rate of 12'/2% 
per annum or at any other rate and 
in support of this contention, they re~- 
lied on the provisions of sub-sees. (4) 
and (5) of Section 3. Now it is ap- 
parent that sub-section (3) of Sec. 3 
opens with the saving provision “Save 
as otherwise provided by sub-s, (4)” 
and hence sub-s. (4) carves out an 
exception from the general provision 
enacted in sub-section (3), The re- 
sult is that where, by virtue of any 
interim order made by any court, 
whether before or after the com- 
mencement of the Act, any excess 
realisations are collected and kept by 
a producer under the cover of any 
guarantee given in pursuance of such 
interim order, he is exonerated from 
the obligation to credit the amount 
of such excess realisations to the 
Fund so long as the court which 
passed the interim order does not so 
direct. The producer can then await 
the passing of an appropriate order 
by the court and when the court so 
directs, he would have to credit the 


amount representing the excess rea- 
lisations to the Fund, but, in such a 
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case, there would be no obligation on 
him to pay interest at the rate of 
122% per annum as provided in sub- 
section (3) of Sec. 3. It is significant 
to note that, unlike sub-section (3), 
sub-sec, (4) of Sec. 3 does not pro- 
vide for payment of interest on the 
amount of excess realisations requir- 
ed to be credited to the Fund. Of 
course, we may make it clear that 
if the court so directs, the producer 
would have to pay interest on the 
amount of excess realisations at the 
rate specified by the court, Sub-sec- 
tion (5) of Section 3 proceeds to deal 
with a situation where an interim 
order referred to in sub-section (4) 
has been made by a court and no 
direction for crediting the amount of 
excess realisations to the Fund has 
been given by the court until the final 
disposal of the proceedings and it 
says that, in such a case, the produ- 
cer “shall, on the final disposal of 
the proceedings of the court afore- 
said or in any court of appeal or re- 
vision, credit such amount, to the 
extent it represents any excess rea- 
lisation, to the Fund.” Now, it is true 
that, unlike sub-section (4), sub-sec- 
tion (5) is not specifically excepted 
out of sub-section (3), but it is real- 
ly a continuation or extension of sub- 
section (4) and hence it must be con- 
strued as an exception to sub-section 
(3) in the same manner as sub-s, (4). 
Where in pursuance of an interim 
order referred to in sub-s, (4), any 
excess realisations have been collect- 
ed and kept by a producer under the 
cover of any guarantee, the producer 
is not bound to credit the amount of 
excess realisations to the Fund with- 
in the period specified in sub-s. (3), 
but he may credit the same to the 
Fund on the final disposal of the 
proceedings. There being no obliga- 
tion on the producer to credit the 
amount of excess realisations to the 
Fund until the final disposal of the 
proceedings, sub-sec, (5) obviously 
does not make him liable to pay in- 
terest at the rate of 12'2% per annum 
from the date on which the excess 
amount was realised by him and it 
does not contain any provision for - 
payment of interest, unlike sub-sec- | 
tion (3) of Section 3. But, obviously, 
sub-ss, (4) and (5) can operate only], 
where an interim order made by aj. 
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court is subsisting at the date of 
commencement of the Act or is sub- 
sequently made, because they carve 
an exception out of sub-section (3) 
and relieve the producer from the 
obligation to credit the amount of ex- 
cess realisations to the Fund within 
the period specified in sub-s, (3) and 
postpone this obligation to the point 
of time when the court which has 
passed the interim order so directs or 
ithe proceedings before the court final- 
ly come to an end. These sub-sec- 
tions can have no application where 
‘an interim order made by a court 
has already come to an end as a re- 
isult of final disposal of the proceed- 
ings before the commencement of the 
Act, The producer would in such a 
case be liable under sub-s, (3), Cl. (a) 
to credit to the Fund the amount of 
excess realisations made by him 
under the cover of a guarantee given 
in pursuance of the interim order, 
within thirty days from the date of 
commencement of the Act and this 
liability would carry with it an obli- 
gation to pay interest at the rate of 
122% per annum as provided in 
that sub-section. Here in the pre- 
sent case the excess realisations were 
no doubt collected and kept by the 
petitioners under the cover of gua- 
rantees giyen in pursuance of inte- 
rim orders made by this Court, but 
the writ petitions in which the inte- 
rim orders were made were finally 
disposed of on 6th November, 1972 
long before the commencement of the 
Act. Hence the petitioners were not 
entitled to avail of the provisions of 
sub-ss. (4) and (5) and they were 
governed by sub-s. (3) of S. 3 and in 
this view they were liable to credit 
to the Fund within thirty days from 
the commencement of the Act, the 
amounts representing excess realisa- 
tions made by them together with in- 
terest’ thereon at the rate of 122% 
per annum from the date on which 
such amounts were realised by them. 


4. The Bank guarantees given by 
the petitioners in the various writ 
petitions cannot, therefore, be dis- 
charged unless the amounts of ex- 
cess realisations are credited by the 
petitioners to the Fund with interest 
thereon at the rate of 12'/2% per 
annum from the date on which such 
amounts were realised by them. So 
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far as the applications, other than 
Civil Miscellaneous Petition No, 7190 
of 1976, are concerned, the peti- 
tioners have requested us to grant 
them instalments for payment of the 
amounts of excess realisations to the 
Fund. We direct that so far as the 
petitioners in applications other than 
C. M. P, Nos. 9059 of 1973, 7457 of 
1976, 8126 of 1973 and 7190 of 1976 
are concerned, the amounts of excess 
realisations together with interest be 
paid by them to the credit of the 
Fund in three equal instalments, one 
on or before Ist January, 1978, the 
other on or before 1-1-1979 and 
the third on or before 1st January, 
1980. If the petitioners commit de- 
fault in payment of any instalment 
on its due date, the whole of the 
amount of excess realisations toge- 
ther with interest or the balance 
thereof then remaining due shall be- 
come payable forthwith by the peti- 
tioners to the credit of the Fund. 
The bank guarantee given by the 
petitioners in C. M. P. No. 7279 of 
1976 has already expired and they 
will, therefore, arrange for a bank 
guarantee to be given by PNB Fin- 
ance Ltd, for payment of the amount 
of excess realisations together with 
interest in the manner aforesaid, The 
petitioners in C. M. P., No. 9059 of 
1973 are willing that the amount 
due under the bank guarantee given 
by them may be paid off to the cre- 
dit of the Fund and the bank gua- 
rantee may be discharged and a 
direction will accordingly issue to that 
effect, So far as the balance of the 
amount of excess realisations together 


with interest is concerned, the peti- 
tioners will pay the same in two 
equal instalments, one on or before 


Ist January, 1978 and the other on 
or before Ist January, 1979 and they 
will give security for payment of the 
same to the satisfaction of the ap- 
propriate authority under the Act. If 
any default is committed by the peti- 
tioners in payment of any instalment 
on its due date, the whole amount 
or the balance thereof, as the case 
may be, shall become payable forth- 
with to the credit of the Fund. The 
petitioners in C. M. P. No, 7457 of 
1976 are also willing. that the amount 
due under the bank guarantee given 


by them may be paid to the credit of 
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the Fund and the bank guarantee 
may be discharged and we according- 
ly so direct. The balance of the 
amount of excess realisations together 
with interest, if any, will be paid by 
the petitioners within three months 
from today, So far as the peti- 
tioners in C. M, P. No, 8126 of 1973 
are concerned, the amount of excess 
realisations together with interest 
shall be paid by them to the credit 
of the Fund in three egual instal- 
ments, one on or before Ist January, 
1978, the other on or before Ist 
January, 1979 and the third on or be- 
fore ist January, 1980 and in the 
meantime the bank guarantee given 
by them will continue and it will be 
renewed from time to time at least 
three months before each expiry date 
until the whole amount is paid off by 
the petitioners. If the petitioners de- 
fault in payment of any instalment 
on its due date, the whole amount 
or the balance thereof then remain- 
ing due will become payable forth- 
with to the credit of the Fund, The 
petitioners in C. M. P. No, 7190 of 
1976 have already deposited a sum 
of Rs. 7,81,633.35 in respect of the 
excess realisations with the Chief 
Pay and Accounts Officer, Ministry 
of Agriculture, This amount would 
be treated as credited to the Fund on 
the date on which it was deposited 
by the petitioners with the Chief Pay 
& Accounts Officer. If there is any 
balance out of the amount of excess 
realisations which remains to be 
paid by the petitioners, the same will 
be paid by them in two equal instal- 
ments, one on or before Ist January, 
1978 and the other on or before ist 
Jan., 1979, with a default clause in the 
same terms as in the case of other 
applications, We are told that the 
petitioners in some of the applica- 
tions have filed writ petitions chal- 
lenging the constitutional validity of 
the Act and some of the writ peti- 
tions are pending in the Calcutta 
High Court, while in some others ap- 
peals are pending in this Court, This 
order will obviously be subject to 
the final result of these writ peti- 
tions and appeals. There will be no 
order as to costs of these applica- 
tions. 

Order accordingly. 
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(From: Madras) 
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Subbaiah Ambalam, Appellant v. 
State of Tamil Nadu, Respondent. 

Criminal Appeal No. 49 of 1976, 
D/- 12-2-1976, 
_ Criminal P. C. (1898), S. 374 — Re- 
ference under — Duty of High 
Court to consider evidence afresh. 
Decision. of Madras (H. C.), Reversed. 

It is well settled that in a refer- 
ence under S, 374 of the Code of 
Criminal Procedure for confirming 
death sentence, the High Court has to 
consider the evidence afresh and to 
arrive at its independent finding with 
regard to the guilt of the accused. 
Where the statutory requirement has 
not been complied with and the re- 
ference is disposed of in a casual 
manner the order is illegal, Decision 
of Madras (H. C.), Reversed, 

(Para 3) 

JUDGMENT:— This is an appeal 
by special leave by Subbaiah Amba- 
lam against the judgment of the 
Madras High Court confirming on 
appeal and reference the conviction 
of the appellant under Section 302, 
I. P.C. and the sentence of death. 


2, We have heard the learned 
counsel for the parties and are of the 
opinion that this is a fit case in 
which the matter should be remand- 
ed to the High Court for re-hearing 
of the appeal and reference. The 
judgment of the High Court appeal- 
ed against covers less than a page. 
There is no discussion of the evi- 
dence adduced in the case and the 
learned Judges have disposed of the 
evidence by two sentences which 
read as under: 


“They swore that they saw the oc- 
currence themselves. The learned 
Sessions Judge has accepted their 
evidence and on a careful perusal of 
their evidence, we agree with him.” 


3. It is well settled that in a Re- 
ference under S, 374 of the Code of 
Criminal Procedure for confirming 
death sentence, the High Court has 
to consider the evidence afresh and 
to arrive at its independent finding 
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with regard to the guilt of the ac- 
cused. We are distressed to find 
that in the judgment appealed against 
this salutary requirement has not 
been complied with and a case in- 
volving death sentence has been dis- 
posed of in a casual manner. We 
therefore, accept the appeal, set aside 
the judgment of the High Court and 
remand the case to the High Court 
for disposal in accordance with law. 

Case remanded. 


AIR 1977 SUPREME COURT 2047 
(From: Allahabad)* 


V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 


M/s. Badri Prasad Bhola Nath and 
others, Appellants v, Ganesh Prasad 
and others, Respondents, 

Civil Appeal No, 656 of 1976, D/- 
21-2-1977. 

Civil P. C. (1908), O. 41, R. 25 — 
Remand — Suit for eviction — Ques- 
tion whether there was a lease or 
license — Substance of plea in de- 
fence covered by issues 3 and 4 — 
Lower Court negatived the case of 
licence — Question regarding lease 
left ambiguous — High Court did no 
better — Specific consideration on the 
issue about lease and a finding there- 
on was necessary — Case remanded 
to District Court for fresh disposal 
of appeal after recording findings on 
issues 3 and 4, S, A. No, 742 of 1973, 
D/- 11-2-1976 (All), Reversed. 

(Paras 8, 9) 

Mr, S. V. Gupte, Sr. Adv. (Mr. 
Pramod Swarup, Adv. with him), for 
Appellants; Mr. A. K, Sen, Sr. Adv. 
S. Markandeya and Miss Chitra 
Bhadri, Advs. with him), (for No. 1) 
and Mr. U, S. Prasad, Adv. (for Nos. 
8-5), for Respondents. 

KRISHNA IVER, J:— The legal 
quandary between lease and license, 
with the principles being simple in 
statement but puzzling in application, 
when the facts are bi-faced, is not 
uncommon in courts and this appeal 
has claimed special leave only be- 
cause the short point, complicated by 


*(Second Appeal No, 742 of 1973, D/- 
11-2-1976 (AI). 
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the admitted circumstances, does not 
admit of short shrift, 


2. The litigation is between land- 
owner and alleged licensee and is for 
ejectment; the former won before 
the trial Court, lost in first appeal 
but again succeeded in the High 
Court, The tangle of facts need ful- 
ler narration for appreciation of the 
divergence of views between the 
courts below and choice of the cor- 
rect conclusion. Finality, on ques- 
tions of fact, ordinarily attaches to 
the first appellate judgment, So we 
proceed on that footing and, indeed, 
the High Court, while reversing the 
result, has not overturned the fac- 
tual holdings of the District Judge. 


3. The subject-matter of the suit 
for eviction is a plot of land with a 
room and verandah and some vacant 
space. This roofed edifice plus open 
land was in existence when the suit 
was filed. But was it there when the - 
defendants were put in possession? If 
it was not there, the U, P, (Tempo- 
rary) Control of Rent and Eviction 
Act, 1947 (Act III of 1947) (for short, 
the Act) would not apply to the pro- 
ceedings but if there was some 
structure and appurtenant open space 
it would attract the definition of ‘ac- 
commodation’ in 5. 2 (a) and repel the 
civil court’s jurisdiction to entertain 
the action in ejectment unless it be 
that there was no lease involved but 
only a licence which was revoked by 
the plaintiff-licensor. 


4, Naturally, parties joined issue 
on when and by whom the construc- 
tions, now admittedly on the land, 
were put up. The District Court 
held — and this holding of fact has 
not been set aside by the High 
Court — that 

“the only possible conclusion which 
can be drawn from the evidence on 
the record is that the constructions 
are in existence over the disputed 
land at least since the year 1945 and 
that these constructions have not 
been raised by the defendant firm in 
the year 1963 with the permission of 
the plaintiff.” 

5. The second controversy, deci- 
sive of the fate of the suit, is as to 
whether the plaintiff had merely li- 
censed the occupation by the ist de- 
fendant firm or whether. the case of 
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the contesting defendants covered by 
issues 3 and 4 that there was a lease 
to the defendant’s predecessor as 
early as 1945 and therefore the Act 
barred the suit. 


6. A few additional facts need to 
be set out at this stage, The plain- 
tiff acquired title to the suit property 
by an assignment of 1960 from one 
Lakshman Maharaj. It is now found 
that the person in occupation of the 
premises was a firm of which defen- 
dants 2 to 7 were partners and, equal- 
ly importantly, the plaintiff also was 
a partner. The claim to recovery of 
possession pleaded by the plaintiff is 
based on his title which is admitted 
and, on a termination of the licence 
which he put forward as an explana- 
tion for the possession of the firm 
(which he revoked by notice issued 
in 1973), The fact remains, however, 
that while there is no dispute about 
the title of the plaintiff to the pro- 
perty in the suit, the final court of 
fact negatived the case of licence in 
these words: 


“The plaintiff has thus failed to 
prove that the defendant firm is in 
occupation of the disputed construc- 
tions as a licencee. The defen- 
dant firm is in occupation of the dis- 
puted accommodation but not as a 
licencee of the plaintiff, This point 
is decided accordingly in favour of 
the defendants-appellants.” 


7. The High Court, strangely 
enough, did not reverse this finding 
negativing the case of licence set up 
by the plaintiff, To by-pass a basic 
issue is to make a short cut which, 
oftentimes, proves a wrong cut, The 
learned Judge, after stating that ‘a 
suit for ejectment can be decreed on 
the basis of title even though a case 
of tenancy as pleaded may not be 
established’, proceeded to clinch the 
matter by resort to doubtful lo- 
gic and law. We had better borrow 
the language of the High Court it- 
self: 

“The defendants were in occupation 
of the premises either with permis- 
sion or without the permission of the 
plaintiff. If with permission, they 
were licencees. If without permission, 
they were trespassers. Ad valorem 
court-fees on the value of the pro- 
perty had been paid in the suit and 
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the plaintiff's claim could þe investi- 
gated on the basis of his title. Once 
the learned Judge came to the con- 
clusion that the plaintiff was the 
owner of the property and the de- 
fendants had no title to the same, it 
seems to me that the suit should be 
decreed on the basis of the plaintiff’s 
title even though the case set out 
may not have been established in 
the form pleaded.” 

8. The vital issues on which the 
fate of the case depended were thus 
ignored. The substance of the plea 
in defence was covered by issues 3 
and 4 which we may extract: 


“3. Whether Dwarika Prasad was 
the tenant of the accommodation in 
suit and his tenancy continues? If 
so, its effect? 

4. Whether the premises in suit is 
subject to the U. P. Control of Rent 
& Eviction Act? If so, its effect?” 

It was the duty of the learned Judge 
as well as the High Court to have 
recorded findings on these crucial 
issues one way or the other. If 
Dwarika Prasad was a tenant ‘under 
the predecessor of the tenant and 
the defendant firm merely stepped 
into the shoes of the tenant, the Act 
inhibited eviction of the accommoda- 
tion without reference to the grounds 
permitted by the Act. There are 
certain telling circumstances which 
must be remembered in this context. 
The accommodation was in existence 
before the plaintiff acquired title. The 
premises were in the occupation of 
the first defendant firm and, 


prima 
facie, the implications of possession 
are not necessarily consistent only 


with a licence, Moreover, the -plain- 
tiff himself was one of the partners 
of the firm which was in possession. 
Notwithstanding title in the plain- 
tiff, the admitted possession of .the 
first defendant needed explanation. 
Rival versions were set up, one of 
licence and the other of lease. Issues 
were struck highlighting the point 
and the decision of the suit depend- 
ed on the verdict thereon. It was in- 
escapable for the court to record its 
holding on the major issues in the 
suit. The learned Judge at the Hish 
Court level was taken in by the spe- 
cious submission on the side of the 
plaintiff that if the occupation was 
with permission, they were ‘licen- 
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sees’, The sequitur does not follow. 
The occupation could well be on the 
strength of a lease. The objective 
fact remains that the first defendant 
firm has been in possession, It was 
capable of two explanations, Induc- 
tion under a lease, or permissive oc- 
cupation as licensee, The learned 
District Judge had negatived the case 
of licence which was the specific case 
put forward by the plaintiff. By im- 
plication did he uphold the lease? 
This was left ambiguous and this 
was wrong since a specific considera- 
tion of the issue about the lease and 
a finding thereon was necessary. The 
High Court did no better. Its brief 
observation as if all alternatives 
were exhausted thereby cannot hold 
good: ‘If with permission, they were 
licensees; if, without permission, they 
were trespassers’. The third proba- 
bility that possession, especially when 
the person in possession was a firm 
of which the landlord was a partner, 
could well have been under the 
lease set up from the predecessor of 
the plaintiff. We cannot say that it 
must beso, but we must say that the 
matter deserved to be considered be- 

fore final disposal of the case, A 
| finding on title in favour of the plain- 
tiff who had no explanation for the 
possession of the first defendant es- 
pecially in a case where such posses- 
sion was surrounded by circumstan- 
ces tending to one inference or the 
other, could not inevitably end ina 
idecree for possession, The investiga- 
tion by the District Judge himself 
was incomplete and the High Courts 
simplistic disposal also cannot hold 
good. 





9. We are therefore constrained to 
remit the case to the District Court 
for fresh disposal of the appeal after 
recording findings on issues 3 and 4. 
We make it clear that the title of 
the plaintiff will not be open to as- 
sail, that the suit property is ‘accom- 
modation within the meaning of the 
Act’? cannot be re-opened and that 
the building on the plot was there 
even prior to the plaintiffs acquisi- 
tion of the title must be taken as 
established. We also add a note of 
caution that our broad discussion on 
the question of the nature of the 
possession is not intended to con- 
clude the matter but to highlight the 
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Gujarat University v. Shyamkumar (Khanna J.) 
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necessity for the recording of find- 
ings thereon. The observations. made 
in that context should not be taken 
as fettering the re-assessment of the 
evidence by the District Court. If 
the Court thinks that there is need 
to allow the parties to let in further 
evidence or to call for a finding from 
the trial Court, it will not be pre- 
cluded from doing so by this order. 
We therefore allow the appeal and 
remand the case to the District 
Court which will dispose of the mat- 
ter expeditiously. Parties will bear 
their costs of this appeal, 

Appeal allowed. 
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AIR 1977 SUPREME COURT 2049 
= 1977 LAB. I. C. 1365 
(From: Gujarat) 
H, R. KHANNA AND P. K, 
GOSWAMI, JJ. 
The Gujarat University Navrang- 


pura and another, Appellants v. 
Shyamkumar Jivandas and another, 
Respondents, 


Civil Appeal No. 1491 of 1968, D/- 
17-3-1976. 

Constitution of India, Art. 136 — 
Infructuous appeal — University res- 
trained from giving effect to appoint- 
ment of M as Reader in L. depart- 
ment — At the stage of hearing of 
special leave appeal, M was no lon- 
ger Reader, but was appointed as 
Professor and was working as such 
— Appeal dismissed as having become 
infructuous. (Para 2) 

KHANNA, J.:— This is an appeal 
by special leave by the Gujarat Uni- 
versity against the judgment of the 
Gujarat High Court, whereby the 
University was restrained from siv- 
ing effect to the appointment of M. 
Majumdar, respondent No. 2, as the 
Reader in the Labour Welfare Depart- 
ment of the University in pursuance 
of a resolution of the Syndicate, 
Annexure ‘A’, and letter, Annexure 
'B’. That resolution and letter were 
held to be invalid. 


2. At. the hearing of the appeal it, 
has been brought to our notice that, 
Majumdar respondent is no longer| 
Reader in the Labour Welfare De-; 


partment and that he has since been! 
HT/HU/C585/76/VSS 
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appointed a Professor in the Univer- 
sity and confirmed as such, It is 
plain that in view of that the pre- 
sent appeal has become  infructuous. 
At the same time, we would like to 
make it clear that we express no 
opinion with regard tothe validity of 
the proceedings of the Academic 
Council whereby a member of the 
selection committee was appointed. 
We also express no opinion about 
the correctness of the judgment of 
the High Court regarding the validity 
of the resolution at Annexure ‘A’ 
and the letter of appointment at An- 
nexure ‘B’. 

3. It has been also brought to our 
notice that in pursuance of the let- 
ter of appointment, Majumdar res- 
pondent performed the functions of 
the Reader in the Labour Welfare 
Department for some time. Mr, Lalit, 
learned counsel for 
Jiwandas contesting respondent states 
that in view of the subsequent deve- 
lopments he has no objection to the 
validity of the act of Majumdar res- 
pondent in functioning during the 
above period as Reader in the Labour 
Welfare Department. We order ac- 
cordingly. The appeal is consequ- 
ently dismissed as having become in- 
fructuous. There will be no order as 
to costs, 

Appeal dismissed. 


AIR 1977 SUPREME COURT 2050 
= 1977 LAB, I. C. 1366 
(From: Rajasthan) 

A. ALAGIRISWAMI, P. K. 
GOSWAMI AND N. L. 
UNTWALIA, JJ. 


Sualal Yadav, Appellant v. 
State of Rajasthan and others, 
pondents. 

Civil Appeal No, 52 of 1974, D/- 
15-9-1975. 

Constitution of Yndia, Art. 226 — 
Laches —- Governor dismissing re- 
view application holding it to be a 
case not fit for review and not on 
ground of delay of two years — Not 
open to High Court to resurrect 
ground of delay in review applica- 
tion and make it a ground for dis- 
missing writ petition. Decision of 
High Court (Raj), Reversed (Para 2) 
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The 
Res- 
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‘authority on October 12, 


Shyam Kumar’ 


A.LR. 


GOSWAMI, J.:— The appellant was 
a Sub Inspector of Police. He was 
dismissed from service by an order 
of the Inspector-General of Police on 
or about 13th July, 1964 after hold- 
ing a departmental enquiry in which 
it appears he was not present, The 
appellant appealed to the appropriate 
1964 and 
the same was dismissed on June 25, 
1966, After that, the appellant made 
a review application under Rule 34 
of the Rajasthan Civil Services 
(Classification, Control and Appeal) 
Rules, 1958 on ist June, 1968. It ap- 
pears the review application was en- 
tertained by the Governor and he 
passed an order holding that the mat- 
ter was not fit for review. There- 
after, within about two or three 
months, a writ application was filed 
before the High Court which was 
dismissed by the impugned order. 


2 A preliminary objection was 
taken by the State in the High Court 
that the application merited dismis- 
sal because of undue laches and de- 
lay on the part of the appellant. The 
High Court found that the review 
application was made to the Gover- 
nor after a lapse of about two years 
which was unreasonable delay ac- 
cording to the High Court. That is 
the main reason why the High Court 
accepted the preliminary objection 
and dismissed the writ application. 
We are unable to hold that the High 
Court’s approach in this matter was 
correct, Since the Governor had not 
dismissed the review application on 
the ground of delay and having en- 
tertained the same held it to be a 
case not fit for review, we take the 
view that the Governor dismissed the 
review application on merits, That 
being the position, it was not open 
to the High Court to resurrect the 
ground of delay in the review appli- 
cation at a remote stage and make it 
a ground for dismissing the writ ap- 
plication. We therefore allow the 
appeal, set aside the order of the 
High Court and remit the writ ap- 
plication for disposal in accordance 
with law. It is hoped the High 
Court will be able to dispose of the 
same expeditiously, There will be no 
order as to costs. 

Appeal allowed. 
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AIR 1977 SUPREME COURT 2051 
= 1977 LAB. I. C. 1367 
(From: (1) Bombay 
(2 and 3) Gujarat)* 
¥, V. CHANDRACHUD, P. K. 
GOSWAMI AND S. MURTAZA 
FAZAL ALI, JJ. 


(1) Civil Appeal No. 1113 of 1974: 
S. B. Patwardhan and another, Ap- 
pellants v. State of Maharashtra and 
others, Respondents. 

(2) Civil Appeal No. 242 of 1974: 
K., V. Ramkrishna and others, Ap- 
pellants v. State of Gujarat and 
others, Respondents. 
i (3) Civil Appeals Nos. 285-287 of 
974: 


M. G. Raichur and another, Appel- 
lants v. State of Gujarat and others 
etc., Respondents. 


Civil Appeals Nos. 1113, 242 & 285- 
287 of 1974, D/- 4-5-1977. 


(A) Bombay Service of Engineers 
(Class I and Class HW) Recruitment 
Rules (1960), R., 8 (iii) — Determina- 
tion of seniority of Deputy Engi- 
neers — Direct recruits and promo- 
tees — Validity of rule — Rule is 
violative of Arts. 14 and 16 of Con- 
stitution: S. C, A, No. 815 of 1972, 
D/- 17-1-1974 (Bom), Reversed. (Con- 
stitution of India, Articles 14, 16). 
(Bombay Service of Engineers (Class 
I and Class If) Recruitment Rules 
(1970), R. 33 — Validity). 

The contention that though direct 
recruits appointed on probation as 
Deputy Engineers enter Class II 
Cadre from the very day of their ap- 
pointment, the persons promoted as 
officiating Deputy Engineers do not 
belong to Class II Cadre until they 
are confirmed as Deputy Engineers 
cannot be accepted. On the state of 
the record it is difficult to hold that 
officiating Deputy Engineers do not 
belong to Class II Cadre of the Bom- 
bay and Gujarat Service of Engi- 
neers, Though drawn from two dif- 


*((1) S. C. A. No. 815 of 1972, D/- 
17-1-1974 (Bom); (2) S, C. A. No. 
1418 of 1971, D/- 14-7-1973 and (3) 
S. C. A, Nos, 1418 of 1971, 422 of 
1970 and 1099 of 1969, D/- 14-7- 
1973 (Guj)). 
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ferent sources, the direct recruits and 


promotees constitute in the instant 
case a single integrated cadre. They 
discharge identical functions, bear 


Similar responsibilities and acquire an 
equal amount of experience in their 
respective assignments. And yet 
R. 8 (iii) provides that probationers 
recruited during any year shall in a 
bunch be treated as senior to promo- 
tees confirmed in that year. The 
plain arithmetic of this formula is 
that a direct recruit appointed on 
probation, say in 1966, is to be re- 
garded as senior to a promotee who 
was appointed as an officiating De- 
puty Engineer, say in 1956, but was 
confirmed in 1966 after continuous 
officiation till then. This formula 
fives to the direct recruit even the 
benefit of his one year’s period of 
training and another year’s period of 
probation for the purposes of senio- 
rity and denies to promotees the 
benefit of their long and valuable 
experience, If there was some intel- 
ligible ground for this differentia- 
tion bearing nexus with efficiency 
in publie services, it might per- 
haps have been possible to sustain 
such a classification. Instead of 
adopting an intelligible differentia, 
R. 8 (iii) leaves seniority to be de- 
termined on the sole touchstone of 
confirmation which is indefensible. 
Rule 8 (ii) adopts the seniority-cum- 
merit test for preparing the statewise 
Select List of seniority. And yet 
Cl. (iii) rejects the test of merit al- 
together. The vice of that clause is 
that it leaves the valuable right of 
seniority to depend upon the mere 
accident of confirmation, That, under 
Arts. 14 and 16 of the Constitution, 
is impermissible and therefore, Rule 
8 (iii) must be struck down: S.C A. 
No. 815 of 1972, D/- 17-1-1974 (Bom). 
Reversed; S. C. A. No, 1099 of 1969 
and 422 of 1970, D/- 14-7-1973 (Guj) 
(FB), Affirmed. AIR 1974 SC 1618 
and (1976) 1 SCR 815, Distinguished. 
(1970) 2 SCR 615, Referred. 

(Paras 32, 34, 39, 43) 


Rule 33 of the Bombay Service of 
Engineers Recruitment Rules (1970) 
in so far as it makes seniority depen- 
dent upon the fortuitous circumstan- 
ces of confirmation, is open to the 
same objection as R, 8 (iii) of the 
1960 rules and must be struck down 
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for identica] reasons.: S.C. A, No. 815 
of 1972, D/- 17-1-1974 (Bom), Revers- 


ed. (Para 48) 
(B) Bombay Service of Engineers 
(Class I and Class H) Recruitment 


Rules (1960) — 1960 Rules were not 
superseded by 1963 Rules. S, C. A. 
No. 815 of 1972, D/- 17-1-1974 (Bom), 
Affirmed. (1970) 2 SCR 615, Explain- 
ed. (Para 45) 


(C) Bombay Service of Engineers 
(Class I and Class H) Recruit- 
ment Rules (1960), Rule 10 (as 
introduced in Gujarat in 1965) — Ef- 
fect of, on 1960 Rules. (Constitution 
of India, Article 309, Proviso). 


The argument that the 1960 rules, 
though originally in the nature of 
executive instructions, acquired a 
statutory force and character by rea- 
son of their amendment by the rules 
of 1965 which were made by the 
Governor of Gujarat in exercise of 
the power under the proviso to Arti- 
cle 309 of the Constitution must be 
rejected because all that was done 
by the rules of 1965 was to introduce 
a new rule, R, 10, in the 1960 rules. 
The rules of 1960 were neither re- 
iterated nor re-enacted by the rules 
of 1965: and the new rule introduced 
‘into the rules of 1960 is not of such 
a character as to compel the infer- 
ence that the rule-making authority 
had applied its mind to the rules of 
1960 with a view to adopting them.: 
AIR 1973 SC 441, Distinguished. SCA 
No. 1099 of 1969 and 422 of 1970, 
D/- 14-7-1973 (Guji) (FB), Affirmed. 

(Para 46) 

(D) Bombay Service of Engiheers 
(Class I and Cjass TE) Recruitment 
Rules (1960) and (1970) — Validity — 
Neither 1960 rules nor 1970 rules 
violate provisions of S. 81 (6) of Bom- 
bay State Reorganisation Act: S.C. A. 
No, 815 of 1972, D/- 17-1-1974 (Bom) 
and S. C. A, No. 1099 of 1969 and 
422 of 1970, D/- 14-7-1973 (Gui) 
(FB), Affirmed, (Bombay State Re- 
organisation Act (1960), S. 81 (6)). 

(Pava 50) 
Cases Referred: Chronological Paras 


(1976) 1 SCR 815 42 
AIR 1975 SC 483:(1975 2 SCR 979: 


1975 Lab IC 354 33, 38 
AIR 1974 SC 1618: (1975) 1 SCR 
104: 1974 Lab IC 1090 41 


AIR 1973 SC 441: 1973 Lab IC 315 46 


S. B. Patwardhan v. State of Maharashtra 


AIR 

AIR 1972 SC 2627: (1973) 3 SCC 1 
33 

AIR 1970 SC 2178: (1970) 3 SCR 
481 33 
(1970) 2 SCR 615 37, 45 


Mr. A. K. Singhvi, Sr. Advocate in 
C. A, No. 1113 of 1974, (M/s. A. K. 
Garg, S. C. Agarwal and V. J. Fran- 
cis, Advocates with him), for Appel- 
lants in C., As. Nos, 1113 and 242 of 
1974 and for Respondents Nos. 2, 3, 
5, 6-13 in C. A. No. 285, Rr. Nos. 
2-18 in C. A. No, 286 and for Rr. 
Nos, 3, 7, 16-23, 28 and 33, 35-39, 41- 
43 and 45 in C. A. No. 287 of 1974; Mr. 
M. C. Bhandare, Sr. Adv., (Mr. M. 
N. Shroff, Advocate with him), for 
Respondents Nos, 1 and 2 in C., A, No. 
1113 of 1974; Mr, M. V. Paranjape, 
Sr. Advocate, (M/s. M. K. Joshi, K. 
Rajendra Choudhary and Mrs. Veena 
Devi, Advocates with him), for Res- 
pondent No, 3 in C.A, No, 1113 of 
1974, Mr. M. K. Ramamurthi, Sr. 
Advocate, (Mr. Vimal Dave and Miss 
Kailash Mehta, Advocates with him), 
for Appellants in C. As. Nos. 285 to 
287 of 1974 and for Respondents, 
Nos, 2 and 3 in C. A, No. 242 of 1974. 
Mr. D. V. Patel, Sr. Advocate in C. 
A. Nos. 285 to 287 of 1974, (M/s, P. 
H. Parekh and M. N, Shroff, Advo- 
cates with him), for Respondent No. 1 


in C. As, Nos. 242 of 1974 and 285 
to 287 of 1974. 

CHANDRACHUD, J.:— This is a 
group of five appeals, one from 


Maharashtra and four from Gujarat. 
They involve substantially identical 
questions and since the appeal from 
the judgment of the Bombay High 
Court was argued as the main appeal, 
we will refer to the facts of that 
appeal and indicate at appropriate 
places if there is any material dif- 
ference between those facts and the 
facts leading to the Gujarat appeals. 
Civil Appeal No, 1113 of 1974 from 
Maharashtra is by certificate granted 
by the High Court of Bombay under 
Art, 133 (1) (a) & (b) of the Consti- 
tution, Civil Appeals Nos. 242 and 
285-287 of 1974 from Gujarat are 
also by certificate granted by the 
Gujarat High Court under Article 
133 (1) of the Constitution. 

2. Special Civil Application No. 
815 of 1972 which has given rise to 
Civil Appeal No. 1113 of 1974 was dis- 
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posed of by a Division Bench of the 
Bombay High Court by its judgment 
dated 15th, 16th and 17th January, 
1974, The four Gujarat appeals arise 
out of Special. Civil Applications Nos. 
1099 of 1969, 422 of 1970 and 1418 
of 1971 which were disposed of by a 


Full Bench of the Gujarat High 
Court by its judgment dated July 
14, 1973. 


3. The complexity of the questions 
involved in these appeals has been 
expressed by the Bombay High Court 
by saying that the writ petitions be- 
fore it involved “ticklish and compli- 
cated questions” and by the Gujarat 
High Court by saying that though it 
had on many occasions to consider 
complex problems pertaining to ser- 
vice laws, there was “no case com- 
parable” to the writ petitions fil- 
ed before it in the instant case. 
The learned Chief Justice (Bhagwati, 
J.) who delivered the judgment of 
the Full Bench observes that these 
questions of “unrivalled complexity” 
had caused considerable anxiety to 
the Court in reaching a satisfactory 
conclusion. We share this anxiety 
which is further heightened by | the 
diametrically opposite and entirely 
inconsistent stands taken by the State 
governments from time to time. Evi- 
dently, the State Governments did 
inot know their own mind and being 
unable to take up a firm and con- 
sistent stand, they defended the vari- 
ous writ petitions filed against them 
by their employees according to the 
mood of the passing moment, That 
must be deprecated. 

4. The appeals raise the familiar 
question of seniority in service, the 
competing groups being promotees on 
the one hand and direct recruits on 
the other, to the posts of Deputy 
Engineers, The writ petitions were 
filed and defended by the rival 
groups in a representative capacity so 
hat, our decision will bind not only 
he parties thereto but all others 
whom, under the relevant provisions 
f the Code of Civil Procedure, they 
ere permitted to represent. 

5. Taking the facts of the Maha- 
ashtra case, the two appellants 
herein were initially recruited as 
verseers in 1953 and were pro- 
noted temporarily as Deputy Engi- 
eers, in January 1959 and October, 
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1957 respectively. They were con- 
firmed as Deputy Engineers after the 
coming into force of certain rules 
framed on February 19, 1970. The 
Ist respondent to the appeal is the 
State of Maharashtra, The 2nd and 
3rd respondents were appointed 
directly on probation as Deputy Engi- 
neers. They are Engineering Gra- 
duates but so are the appellants. Res- 
pondents 2 and 3 qualified for direct 
appointment after passing a competi- 
tive examination in 1963 and 1959 
respectively. They were confirmed 
two years later, in 1965 and 1961 res- 
pectively. 


6. The grievance of the appellants 
is that notwithstanding the length 
of their continuous service as Deputy 
Engineers since 1959 and 1957, res- 
pondents 2 and 3 were shown as 
senior to them in the cadre of De- 
puty Engineers though they were ap- 
pointed later in 1963 and 1959 res- 
pectively. The appellants claim that 
their seniority should have been fix- 
ed under the rules framed by the 
then Government of Bombay on 
November 21, 1941 as clarified by 
the Chief Secretary to that Govern- 
ment by his letter dated January 11, 
1949. According to them, the rules 
framed by the Maharashtra Govern- 
ment on April 29, 1960 cannot take 
away the right which had accrued to 
them under the rules existing at the 
time of their promotion in 1959 and 
1957, They challenge the validity of 
Rule 8 (ili) of the 1960 rules and of 
Rule 33 of the 1970 rules as being 
violative of Arts. 14 and 16 of the 
Constitution. They also challenge 
the 1970 rules on the ground that 
they lack approval of the Central 
Government, thereby violating the 
proviso to S., 81 (6) of the Bombay 
State Reorganisation Act of 1960, Ac- 
cording to the appellants, the 1960 
rules were superseded by the rules 


dated July 29, 1963 and still the 
State Government continued to ap- 
ply the defunct rules of 1960. On 
these grounds, broadly, the appel- 


lants filed a writ petition in the Bom- 
bay High Court on behalf of them- 
selves and all those promoted as De- 
puty Engineers in Class II of the 
Maharashtra Engineering Service. 

7. Putting it as briefly as one 
may, the sum and substance of the 
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stand taken by respondents 2 and 3 
is that neither the 1941 rules nor 
the 1963 rules are applicable to em- 
ployees in Maharashtra Engineering 
Service, The posts of Deputy Engi- 
neers, according to them and accord- 
ing to the State of Maharashtra, 
were required to be filled in by 
direct recruits and promotees in the 
ratio of 75:25 under the 1960 rules 
which had superseded the earlier 
rules of 1939, Therefore, according 
to them, the question of seniority of 
the appellants could not possibly 
arise until they were confirmed, and 
seniority has to be fixed from the 
respective dates of confirmation in 
terms of Rule 8 (iii) of the 1960 
rules. The Government of Maha- 
rashtra contended that the confirma- 
tion of appellants depended necessari- 
ly on the availability of vacancies al- 
letable to them within the quota of 
25% of the total vacancies, and de- 
lay in passing orders of confirmation 
was inevitably caused by the fact 
that the number of officiating Deputy 
Engineers was much too large, In 
order to rectify the somewhat un- 
satisfactory position, the State Gov- 
ernment according to its contention, 
framed the 1970 rules, altering the 
ratio of direct recruits and promotees 
from 75:25 to 34:66, as a result of 
which several promotees were con- 
firmed. Even prior to that, accord- 
ing to the State Government, when- 
ever vacancies occurred in the sub- 
stantive posts which were required 
to be filled according to the pre- 
scribed ratio, those vacancies were 
duly filled in from amongst the of- 
ficiating Deputy Engineers and they 
were given anterior dates of confir- 
mation with effect from the dates 
when the vacancies had actually oc- 
curred. The respondents disputed 
that Rule 8 (iii) of the 1960 rules and 
Rule 33 of 1970 rules were unconsti- 
tutional or otherwise invalid. 


8. Before examining the merits of 
these contentions it would be neces- 
sary, for a proper understanding of 
the issues involved in the case, to 
set out briefly the history of the 
Engineering Service and the back- 
ground in which the various rules 
came to be framed. 


9. The Engineering Service in the 
then Province of Bombay consisted, 
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prior to 1937, of (i) the Indian Engi- 
neering Service which was an 1 
India Service, (ii) the Bombay Sub- 
ordinate Service of Engineers, (iii) 
Supervisors, both permanent and 
temporary, and (iv) temporary Engi- 
neers, appointed annually. The Bom- 
bay Subordinate Service of Engi- 
neers consisted of non-gazetted Class 
III employees, in which 12 posts used 
to be filled in annually by direct re- 
cruitment on the basis of the 
results of the examination held 
for Diploma in Civil Engineering. The 
remaining posts used to be filled in 
by promotion from the rank of tem- 
porary Overseers, On March 22, 
1937 the Government of Bombay in 
the Public Works Department passed 
a resolution reorganizing the Engi- 
neering Service. This resolution con- 
templated the creation of two new 
Provincial Engineering Services to 
be designated as Bombay Engineering 
Service Class I and Bombay Engi- 
neering Service Class II. The cadre 
strength of Class I Service was fixed 
initially at 36 while that of Class II 
Service was fixed at 80, Class I 
Service comprised the apex posts of 
Chief Engineer, Superintending Engi- 
neer and Executive Engineer, and 
the junior posts of Assistant Engi- 
neers, Class II Service consisted of 
Deputy Engineers: only. i 


10. On September 21, 1939 the 
Government of Bombay passed a re- 
solution adopting rules for regulating 
the methods of recruitment to the 
posts of Assistant Engineers and Exe- 
cutive Engineers in Class I Service 
and the posts of Deputy Engineers in 
Class II Service. These rules were 
made by the Governor of Bombay 
in exercise of the powers conferred 
by S. 241 (2) (b) of the Government 
of India Act, 1935 and were called: 
“Recruitment Rules of the Bombay 
Service of Engineers (Class I an 
Class II)”. The rules appear at Ite 
53 in Section V of Appendix C to 
the Bombay Civil Services Classifica 
tion and Recruitment Rules unde 
the heading “Bombay Service o 
Engineers.” 


11. Rule 2 of the 1939 Rules lai 
down the method of recruitment t 
the Bombay Service of Engineers. 
Class I, by providing that such re 
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cruitment was to be made either (a) 
by nomination under the guarantee 
given to the College of Engineering, 
Poona, or (b) by promotion from the 
existing Bombay Service of Engi- 
neers or from the Bombay Service of 
Engineers Class II, Rule 3 provided 
that as regards the recruitment from 
source (a), such number of appoint- 
ments as may be fixed by the Gov- 
ernment from time to time would be 
made from amongst the students of 
the College of Engineering, Poona, 
who had passed the examination for 
the Degree of B. E. (Civil) in First 
Class. The candidates so recruited 
by nomination were to be appointed 
in the first instance as Assistant 
Engineers on probation for two years 
and on completion of the probationary 
period, they were to be confirmed as 
Assistant Engineers. 


12. Rule 10 of the 1939 Rules pre- 
scribed the method of recruitment to 
the Bombay Service of Engineers 
Class II. Jt provided that recruit- 
ment of Class II service shall be 
made either (a) by nomination under 
Rule 11 under the guarantee given 
to the College of Engineering, Poona, 
or (b) by promotion from any of the 
three prescribed sources, Those sour- 
ces were (1) the Bombay Subordinate 
Engineering Service, (2) Permanent 
or temporary Supervisors and (3) 
Temporary Engineers appointed on 
annual sanction. Rule 11 provided 
that such number of appointments as 
may be fixed by the Government 
from time to time shall be made an- 
‘nually from amongst the students of 
the College of Engineering, Poona, 
who have passed the examination for 
the Degree of B. E. (Civil), Every 
such candidate recruited by nomina- 
tion was required by Rule 14 to 
serve initially as a “candidate” for 
one year on the expiry of which 
period he would be appointed as a 
Deputy Engineer on probation for 
On the satisfactory com- 
pletion of the probationary period, 
the candidate would be eligible for 
confirmation as a Deputy Engineer. 













13. The guarantee envisaged by 
Rules 2 (a) and 10 (a) of the 1939 
ules was given by the Government 
o the students of the College of 
ngineering, Poona, under a resolu- 
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tion dated July 12, 1940, The guaran- 
tee operated in different measures 
until it was finally withdrawn by a 
resolution dated May 27, 1947. The 
last batch of the students who obtain- 
ed the benefit of the guarantee were 
those that passed the examination 
1r the Degree of B. E. (Civil) in 
949. 


14. By a resolution dated Novem- 
ber 25, 1950 the Government of Bom- 
bay appointed a Committee under 
the Chairmanship of Shri Gurjar to 
examine the question of future re- 
cruitment to Engineering Services, 
Classes I and II. That Committee 
submitted its recommendations to the 
Government after prolonged delibera- 
tions but since the implementation of 
the recommendations had to be de- 
ferred, the Government started mak- 
ing appointments to both classes of 
services by direct recruitment throush 
the Public Service Commission. Such 
appointments were made from the 
year 1950, As stated earlier, the 
cadre strength of Class I and Class II 
Services was fixed initially at 36 and 
80 permanent posts respectively, But 
with the launcing of new develop- 
ment projects, the strength of both 
cadres had to be expanded from 
time to time by addition to the per- 
manent posts. In fact, for an early 
and effective achievement of the tar- 
get it became necessary to make ap- 


pointinents of several temporary 
Executive Engineers and Deputy 
Engineers, On November 1, 1956 


there were 360 temporary posts of 
Deputy Engineers as against 200 per- 
manent posts. By April 29, 1960 
these numbers had risen respectively 
to 600 and 400. One of the bones 
of contention between the parties is 
whether those temporary posts of De- 
puty Engineers were additions to 
Class II cadre, even if temporary, 
or whether the temporary posts were 
wholly outside the cadre of Class II 
Service. It is necessary to mention 
at this stage that appointments as of- 
ficiating Deputy Engineers to such 
temporary posts were made by pro- 
motion from amongst the members of 
the Bombay Subordinate Service of 
Engineers as also from amongst per- 
manent and temporary Supervisors. 
But no direct appointments were 
made by the Government to these 


2056 S.C. (Prs. 14-16] 


temporary posts of officiating De- 
puty Engineers, The direct appoint- 
ments were made only to permanent 
posts because such appointees were 
promised confirmation after two 
years from the date of appointment, 
during which period they were ex- 
pected to complete their probation. 


15. On April 29, 1960 the Govern- 
ment of Bombay in the Public Works 
Department passed a resolution em- 
bodying rules of recruitment to Bom- 
bay Service of Engineers Class I and 
Class II. These rules continued the 
existing division of Engineering Ser- 
vices into Class I and Class IJ and 
they provided that appointments to 
both classes of service should be made 
by nomination as well as by promo- 
tion, As regards appointments by 
nomination it was provided that they 
should be made through a competitive 
examination held by the Public Ser- 
vice Commission and that for both 
the classes of service there should be 
a common examination, Candidates re- 
cruited directly were to be confirm- 
ed after two years in their respec- 
tive cadres, if otherwise found fit. 
The resolution of 1960 was signed by 
the Under Secretary to the Govern- 
ment, “By order and in the name of 
the Governor of Bombay.” 


16. The rules regarding recruit- 
ment to Class I and Class II Engi- 
neering Service were set out in the 
Appendix to the 1960 Resolution. 
Rule 1 of those rules provided that 
appointments to both classes of ser- 
vices shall be made either by nomi- 
nation after a competitive examina- 
tion held by the Public Service Com- 
mission or by promotion from 
amongst the members of the lower 
cadres concerned, provided however 
that the ratio of appointments by 
nomination and promotion shall, as 
far as practicable, be 75:25. By R. 2, 
candidates appointed to either of the 
services by nomination were to be on 
probation for two years, They were 
to serve, in the first instance, as 
Trainees for a period not exceed- 
ing one year and thereafter they 
were to be placed in a probationarv 
capacity in charge of a sub-division 
for a period of not less than one 
year. On the expiry of the afore- 
said period of two years they were 
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to be confirmed as Assistant Engi- 
neers in Class I or as Deputy Engi- 
neers in Class II, as the case may be, 
if favourably reported upon by their 
superiors, Rule 2 further provided 
that an Assistant Engineer would be 
confirmed as Executive Engineer 
after 9 years service unless the pe- 
riod was extended by the Gov- 
ernment, Under Rule 3, candidates 
securing higher places in the com- 
petitive examinations were to be ap- 
pointed in Class I service according 
to the number of vacancies declared 
for such recruitment in that cadre 
while candidates securing the next 
higher places were to be offered ap- 
pointments to Class II Service. Rule 
6 of the 1960 Rules read thus: 


“6. (i) The number of posts to be | 
filled in the Bombay Service of 
Engineers, Class I, by promotion of 
officers from the Bombay Service of 
Engineers Class If shall be about 25 
per cent of the total number of 
of superior posts, in the Bombay Ser- 
vice of Engineers, Class I cadre, This 
percentage should be aimed at for 
confirmations made after Ist Novem- 
ber, 1956, subject of course, to Class 
IT officers of the requisite fitness and 
length of service being available. 

(ii) For absorption into Class I, 
a Class II officer must be in the per- 
manent, Bombay Service of Engi- 
neers, Class II cadre, should have at 
least 15 years’ service to his credit 
in Class II in temporary and perman- 
ent capacities, and should be holding 
an officiating divisional rank, at the 
time of such absorption, On such ab- 
sorption, the Class II officer shall be 
confirmed as an Executive Engineer. 

(iii) The seniority of the Class II 
promotees shall be fixed below the 
bunch of the Assistant Engineers, any 
one of whom is due for confirmation 
as Executive Engineer during the 
calendar year, provided that no Class II 
promotee shall be placed senior to a 
direct recruit to Class I Assistant 
Engineer who has been officiating as 
Executive Engineer from a date ear- 
lier than the class II promotee, In 
the latter case, the Class II promotee 
though holding a post and lien as a 
confirmed Executive Engineer shall 
be shown both under Permanent Exe- 
cutive Engineers and also along with 
the directly recruited Class I Assis- 
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tant Engineers, with a suitable re- 
mark under the permanent Executive 
Engineers list, This is also subject 
to further conditions as in paragraph 
7 below.” ' 

In spite of the provisions contained 
in Rules 2 and 6, sufficient number 
of direct recruits to Class I service 
were not available, which caused the 
apprehension that for the next few 
years it may not be possible to fill 75% 
of the superior posts from amongst 
direct recruits to Class I. In order to 
meet this situation, it was provided 
by Rule 7 that, as far as possible, 
promotions as officiating Executive 
Engineers shall be so made that the 
promotee under consideration from 
Class II has to his credit at least 6 
years’ longer service than a promo- 
tee under consideration from Class 
I, subject, generally, to the condition 
that a Class I officer shall not hold a 
divisional rank at less than 4, and a 
Class IT officer at less than 7 years’ 
service, Cl, (iii) of R. 7 emphasized 
that if any promotions were made 
from Class II to Class I service to the 
confirmed posts of Executive Engi- 
neers beyond the quota available to 
Class II service personnel there would 
have to be a consequent reduction in 
the promotion of Class II employees 
to Class I appointments in the fol- 
lowing years, in order to work up 
the overall percentage of 75: 25. 
Clause (iv) of Rule 7 provided that 
if any confirmation is made from the 
bunch of temporary Executive Engi- 
neers who had no lien on any cadre, 
such confirmation shall be counted 
against the quota of 25% which was 
meant for the non-direct recruits to 
Class I service. 


17. Since the challenge to the 
vires of Rule 8 (iii) has occupied the 
best part of the arguments and since 
High Courts of Bombay and Gujarat 
have differed on that question it 
would be necessary to set out the 
whole of Rule 8: 


“8, (i) The Sub-Divisional posts in 
the Department ure at present man- 
ned by direct recruits to Bombay 
Service of Engineers, Class II cadre, 
Deputy Engineers confirmed from 
subordinate Service of Engineers, the 
temporary Deputy Engineers recruited 
by the Bombay Public Service Com- 
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mission, Officiating Deputy Engineers 
and similar other categories. These 
various categories are being compiled 
into two lists only, viz, Bombay Ser- 
vice of Engineers Class II cadre of 
permanent Deputy Engineers and a 
list of officiating Deputy Engineers. 
The future recruitment to Bombay 
Service of Engineers, Class II cadre, 
shall be made by nomination of can- 
didates recruited direct by competi- 
tive examination, held by the Com- 
mission and by promotion from the 
list of officiating Deputy Engineers. 
The number of such promotions shall 
be about one third the number of 
direct recruits appointed in that year. 


(ii) All direct recruitment of tem- 
porary Deputy Engineers having 
been stopped, further officiating va- 
cancies will be manned from the 
ranks of the subordinate Service of 
Engineers. For this purpose, a State- 
wide Select Seniority list will be 
maintained of members of the Sub- 
ordinate Service of Engineers cadre, 
considered fit to hold  sub-divisional 
charges, The list shall be compiled 
as on 30th June each year, 


For inclusion in this list, a gra- 
duate shall have to his credit nol 
less than 3, a Diploma holder not less 
than 8, and a non-qualified person 
not less than 13 years’ service as 
Overseer. 

For confirmation as a Deputy Engi- 
neer, the officer would be expected 
to have put in not less than 3 years’ 
service as Officiating Deputy Engi- 
neer. 

(iii), The probationers recruited 
directly to the Bombay Service of 
Engineers, Class II cadre in any year 
shall, in a bunch, be placed senior to 
promotees confirmed during that 
year.” 

18. The Rules of 1960 were made 
by the Government of Bombay on 
April 29, 1960 and within two days 
thereafter, that is, on May 1, 1960 
the State of Bombay was bifurcated 


into the States of Maharashtra and 
Gujarat, With a view to avoiding 
any administrative difficulty, the 


Government of Gujarat passed a reso- 
lution on May 1, 1960 providing that 
all rules, regulations, circulars, ete. 
prevailing in the former State of 
Bombay will continue to operate in 
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the new State of Gujarat until chang- 
ed or modified by that Government. 
The Rules of 1960 were amended by 
the Government of Gujarat by a 
notification dated August 21, 1965 
issued in the exercise of powers con- 
ferred by the proviso to Art, 309 of 
the Constitution. By that notifica- 
tion, the Government of Gujarat in- 
troduced a new clause, Cl. 10, in the 
Rules of 1960 providing that candi- 
dates selected through the competi- 
tive examination and appointed to 
posts in the Gujarat Service of Engi- 
neers, Class I and Class IJ, shall, if 
so required, be liable to serve in 
any Defence Service or post connect- 
ed with the defence of India, provid- 
ed that such a candidate shall not be 
required to serve as aforesaid after 
the expiry of ten years from the date 
of his appointment or after attaining 
the age of 40 years. The terms of 
this Gujarat amendment are not the 
subject of controversy but it became 
necessary to’ refer to the amendment 
since it is argued that even if the 
Rules of 1960, being in the nature of 
executive instructions, did not have 
statutory force, those rules acquired 
a statutory character by being re- 
_eognised and amended by the notifi- 
cation of August 21, 1965 which was 
issued under the proviso to Article 
309 of the Constitution. 


19. On the bifurcation of the 
State of Bombay, 181 permanent and 
220 temporary posts of Deputy Engi- 
neers were allocated to the State of 
Gujarat. In practice however, 99 
permanent posts of Deputy Engineers 
were vacant in the State of Gujarat 
against which confirmation had to be 
made by that Government, Some of 
the Deputy Engineers who were pro- 
moted to those posts from lower 
ranks were also allocated to the 
State of Gujarat and several of them 
having completed three years’ quali- 
fying service had become eligible for 
confirmation under Rule 8 (ii) of the 
1960 Rules, But they were denied 
confirmation in spite of their long 
service and in spite of the existence 
of clear vacancies in substantive posts 
of Deputy Engineers. Since the 
quantum of pension also depended in 
those days on the average substan- 
tive pay, the denial of confirmation 
to the promotee Deputy Engineers 
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led to great dissatisfaction amongst. 
them. Some, who had officiated in 
those appointments for several years, 
had to retire without being confirm- 
ed. On March 28, 1961 the Govern- 
ment of Gujarat passed an order pro~ 
visionally confirming 37 officiating 
Deputy Engineers with effect from 
May 1, 1960. On August 7, 1968 it 
confirmed another batch of 26 of- 
ficiating Deputy Engineers with re- 
trospective effect from May 1, 1960. 
and directed that the order of provi- 
sional confirmation dated March 28, 
1961 shall be treated as final. 


20. In so far as the Gujarat ap- 
peals are concerned there are no 
further rules or resolutions to be con- 
sidered, But the Government of 
Maharashtra issued two resolutions 
after the bifurcation of the State of 
Bombay, On July 29, 1963 it passed 
a resolution laying down principles of 
1970 
it passed a resolution superseding the 
resolution passed by the Govern- 
ment of Bombay on April 29, 1966. 
Rule 33 of the 1970 rules provides: 

“Seniority 


33. There shall be two parts of the 
seniority list in each cadre in Class 
I and Class. II viz, Part A of con- 
firmed officers and Part B of those 
who are not confirmed. 

(a) In Part A the names shall be 
arranged with reference to the year 
of confirmation, 

(b) The confirmed officer shall be 
treated as senior to the unconfirmed 
officers in the respective cadre. 

(c) In Part B of the seniority list 

of any cadre, the names shall be ar- 
ranged with reference to the date of 
continuous officiation except where a 
promotion in an officiating capacity 
was by way of purely temporary or 
local arrangement.” 
In Gujarat, there are no resolutions 
corresponding to those of 1963 and 
1970 issued by the Maharashtra Gov- 
ernment. 


21. Civil Appeal No. 1113 of 1974 
by the promotees arises out of the 
judgment dated January 17, 1974 of 
the Bombay High Court dismissing 
Special Civil Application No. 815 of 
1972 filed by them against the State 
and the direct recruits. Four Special 
Civil Applications were filed in the 
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Gujarat High Court which were dis- 


posed of by it by a common judg- 
ment dated July 14, 1973, S. C. As. 
Nos. 1099 of 1969, 422 of 1970 and 


957 of 1970 were filed by the direct 
recruits while S. C. A. No, 1480 of 
1971 was filed by the promotees, The 
promotees failed in the Bombay High 
Court but succeeded in the Gujarat 
High Court. Both the High Courts 
have granted certificates of fitness for 
filing appeals in this Court. 

22. Before us, Mr, K. K. Singhvi 
and Mr R, K. Garg appeared for 
the promotees while Mr. M. V. 
Paranjpe and Mr, M. K. Ramamurti 
appeared for the direct recruits, Mr. 
M. C. Bhandare appeared for the 
State of Maharashtra and Mr. D. 
V. Patel for the State of Guja- 
rat. Mr. Patel took a nen-conten- 
tious attitude, which highlights how 
difficult it was for the State counsel 
to support any particular cause in 
view of the shifting stand taken up 
by both the State Governments from 
time to time. 

23. Several points were raised be- 
fore us and a large number of deci- 
sions were cited in support thereof, 
but the main question for decision in 
these appeals is whether departmen- 
tal promotees and direct recruits ap- 
pointed as Deputy Engineers in the 
Engineering Services of the Govern- 
ments of Maharashtra and Gujarat 
belong to the same class so that 
they must be treated with an even 
hand or whether they belong to dif- 
ferent classes or categories and can 
justifiably be treated unequally. 
Concededly, they are being treated 
unequally in the matter of seniority 
because whereas, promotees rank for 
seniority from the date of their con- 
firmation, the seniority of direct re- 
eruits is reckoned from the date of 
their initial appointment. The dispa- 
rity is indeed so glaring that though 


direct recruits have to successfully 
complete a two years’ probationary 


period before confirmation, even that 
period is not excluded while count- 
ing their seniority, A promotee 
ranks below the direct recruit 
even if he has officiated continuous- 
ly as a Deputy Engineer for years 
before the appointment of the direct 
recruit is made and even if he, the 
promotee, could have been confirm- 
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ed in an available substantive vacancy 
before the appointment of the direct 
recruit. 


24. Learned counsel for the direct 
recruits have stoutly defended the 
preferential treatment accorded to 
them by contending, inter alia, that 
since the promotees do not belong to 
Class II service until they are con- 
firmed, they have no right to rank 
for seniority along with the direct 
recruits who enter that class or 
cadre on the very date of their ini- 
tial appointment. The fact that the 
Government did not confirm a par- 
ticular promotee even though a sub- 
stantive vacancy was available in 
which he could have been confirmed 
cannot, according to the direct re- 
cruits, make any difference to that 
position. 


25. For facilitating a proper under- 
standing of this problem it is neces- 
sary to take a bird’s eye-view of the 
various rules and resolutions which 
were passed by the two State Gov- 
ernments, most of which we have al- 
ready noticed. In this behalf, atten- 
tion has to be called particularly to: 
(1) The rules framed by the Govern- 
ment of Bombay on September 21, 
1939 under S, 241 (2) (b) of the Gov- 
ernment of India Act, 1935, (2) The 
rules framed by the Government of 
Bombay on November 21, 1941 re- 
garding fixation of seniority; (3) The 
letter dated January 11, 1949 written 
by the Chief Secretary, Government 
of Bombay, to the Honorary Secre- 
tary, Bombay Civil Service Associa- 
tion; (4) The Resolution of the Gov- 
ernment of Bombay dated April 
29, 1960 containing Rules regard- 
ing recruitment to Class I and 
Class II Engineering Services and re- 
garding fixation of seniority: (5) The 
Resolution of the Government of 
Maharashtra dated July 29, 1963 lay- 
ing down principles of seniority; (6) 
The Notification dated August 21. 
1965 issued by the Government of 
Gujarat under ‘the proviso to Article 
309 of the Constitution, introducing 
Clause 10 in the Rules of 1960; (7) 
The Resolution of the Government of 
Maharashtra dated December 19, 1970 
superseding the Resolution of April 
29. 1960 and framing new rules of 
seniority; and (8) The Circulars dated 
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January 12, 1961, March 15, 1963 and 
October 18, 1968 issued by the Gov- 
ernment of Maharashtra, converting a 
certain number of temporary posts 
into permanent posts from time to 
time, 

26. It is common ground that ex- 
cept the Bombay Rules dated Sep- 
tember 21, 1939 and the Gujarat 
Notification dated August 21, 1965 the 
rest of the rules are in the nature of 
executive instructions, The Rules of 
1941, 1960, 1963, 1965 and 1970 were 
not framed by the State Government 
concerned in the exercise of constitu- 
tional or statutory power. The Rules 
of 1960 and 1970 were issued “By 
order and in the name of the Gov- 
ernor,” but that does not lend sup- 
port to the construction faintly sug- 
gested on behalf of the direct re- 
cruits that the two sets of rules 
must be deemed to have been made 
under Art. 309 of the Constitution. 
All executive action of the Govt. 
of a State is required by Art. 166 of 
the Constitution to be taken in the 
name of the Governor, The appeals 
have therefore to be disposed of on 


the basis that except for the Bom- 
bay rules dated September 21, 1939 
and the Gujarat Notification dated 


August 21, 1965 the remaining rules, 
whether of recruitment or of senio- 
rity, are in the nature of executive 
instructions, These instructions, un- 
like rules regulating recruitment and 
conditions of service framed under 
the proviso to Art. 309 of the Con- 
stitution or S. 241 (2) (b) of the Gov- 
ernment of India Act, 1935, cannot 
have any retrospective effect. 


27. The 1939 rules called “Reeruit- 
ment Rules of the Bombay Service of 
Engineers (Class I and Class II)” 
have constitutional authority but be- 
ing rules made “to regulate the 
methods of recruitment”, they afford 
no assistance in finding a solution to 
the rival claims to seniority laid by 
the promotees and direct recruits. 
The rules neither fix a quota for re- 
cruitment from the two avenues nor 
do they provide, in any other man- 
ner, a guideline for fixation of senio- 
rity as between appointees recruited 
from different sources. Rule 10 on 
which the promotees rely as afford- 
ing to them a guarantee in the mat- 
ter of promotion is also beside the 
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point because the crux of their griev- 
ance is not that they are denied op- 
portunities of promotion but that 
they are discriminated against in the 
matter of seniority in comparison 
with the direct recruits. 


28. By its resolution dated Nov. 21, 
1941 the Government of Bombay, 
Political and Services Department, 
directed that in the case of direct 
recruits appointed substantively on 
probation, the seniority should be 
determined with reference to the 
date of appointment on probation 
while in the case of officers promot- 
ed to “substantive vacancies”, the 
seniority should be determined with 
reference to the date of their promo- 
tion to the substantive vacancies, 
provided there has been no break in 
their service prior to their confirma- 
tion in those vacancies, This Resolu- 
tion expressly governed the seniority 
of direct recruits and promoted offi- 
cers in all provincial services except 
the Bombay Service of Engineers, 
Class I. Since Deputy Engineers do 
not belong to Class I Service, their 
seniority was governed by the Reso- 
lution, The wording of the Resolu- 
tion leaves no doubt that the Gov- 
ernment of Bombay applied two dif- 
ferent standards for fixing inter se 
seniority of direct recruits and pro- 
motees appointed as Deputy Engi- 
neers. The former were entitled to 
reckon their seniority with effect 
from the date of their initial appoint- 
ment on probation while the senio- 
rity of the latter had to be determin- 
ed with reference to the date of 
their promotion to substantive vacan- 
cies, subject to the further qualifica- 
tion that there was no break in their 
service prior to their confirmation in 
those vacancies, Thus, for purposes 
of seniority, the promoctees had to 
depend firstly on the availability of 


substantive vacancies and secondly 
on the arbitrary discretion of the 
Government to confirm or not to 


confirm them in those vacancies. 
The fact that a substantive vacancy 
had arisen and was available did not 
proprio vigore, confer any right on 
the promotee to be confirmed in that 
vacancy, The 1941 Rules contained 
the real germ of discrimination þe- 
cause the promotees had to depend 
upon the unguided pleasure of the 
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Government for orders of confirma- 
tion, In the  pre-Constitution era 
such hostile treatment had to be 
suffered silently as a necessary inci- 
dence of government service, 

28. It is curious that though the 
1941 rules expressly recite that the 
principles contained therein should 
be observed in determining the senio- 
rity of direct recruits and promoted 
officers in the Provincial Services ex- 
cept the Class I Bombay Service of 
Engineers, Shri L. H, Ajgaonkar, De- 
puty Secretary to the Government of 
Maharashtra, says in his affidavit 
dated July 25, 1973 that in practice 
the Rules of 1941 were never applied 
to Class II officers in the Engineer- 
ing Service and that their seniority 
used to be determined by the same 
rules by which the seniority of Class 
I officers was determined. It is dif- 
ficult to accept this bare statement 
which is not even supported by a pro- 
per verification, Shri Ajgaonkar’s af- 
fidavit contains an omnibus and roll- 
ed-up clause of verification at the 
end, which detracts from the weight 
of his assertion. 


30. Turning next to the letter dated 
January 11, 1949 written by the 
Chief Secretary, Government of Bom- 
bay, to the Honorary Secretary, Bom- 
bay Civil Service Association, we 
find it difficult to uphold the claim 
of the promotees that the Rules of 
1941 were modified by that letter. 
The letter was written in answer to 
the representation dated July 28, 1948 
made by the Bombay Civil Service 
Association to the Government of 
Bombay regarding emergency recruit- 
ment to the Indian Administrative 
Service and “other matters’. Para- 
graph 2 of the letter says that pro- 
motees can have no grievance in the 
matter of seniority since the senio- 
rity of a direct recruit to the cadre 
of “Deputy Collectors” vis-a-vis a 
promoted officer is determined not 
according to the date of confirmation 
but according to the principles laid 
down in the Rules of 1941, i e. with 
reference to the date of first ap- 
pointment on probation in the case 
of direct recruits and of continuous 
officiation in the case of promoted 
officers. In the first place, this part 
of the letter on which the promotees 
rely deals expressly and exclusively 
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with the case of Deputy Collectors 
which makes it difficult, without any 
further data, to extend the benefit of 
what is said therein to Deputy Engi- 
neers, working in an entirely differ- 
ent branch of government service. 
The Chief Secretary’s letter is a reply 
to the Association’s letter which the 
promotees did not produce, The As- 
sociation had addressed its letter not 
to the Ministry which handled pro- 
blems of Engineering Services but to 
the Ministry of Home and Revenue, 
the latter of which was concerned to 
consider the grievance of Deputy Col- 
lectors. Lastly, the opening sentence 
of paragraph 2 of the Chief Secre- 
tary’s reply shows that he was refer- 
ring to a class of service in which 
a quota system was then operating. 
Admittedly, the quota system proper- 
ly so-called, did not apply either 
under the 1939 or under the 1941 
rules to Engineering Services. The 
Chief Secretary’s reply cannot, there- 
fore improve the promotees’ case. 
But we disapprove that instead of 
explaining the circumstances in which 
the reply was sent, the State Gov- 
ernment should merely say through 
Shri Ajgaonkar’s affidavit that it 
craves “leave to refer’ to the reply 
for its “true effect”. The Govern- 
ment could surely have produced the 
letter of the Association which would 
have set this part of the controversy 
at rest. 


31. That takes us to the 1960 Rules 
which are the meat of the matter. 
We have already extracted Rules 6 
and 8 fully but it will be necessary 
to recapitulate briefly the scheme of 
the 1960 rules. Under these rules, 
the ratio of appointment by nomina- 
tion and promotion of both Class I 
and Class II Engineering Services 
was fixed, as far as practicable, at 
75:25, Candidates appointed by 
nomination, i.e, direct recruits, were 
to be on probation for two years 
out of which, normally, one year was 
to be spent on training. On satisfac- 
tory completion of probation, the 
direct recruits were to be confirmed 
as Assistant Engineers in Class I or 
as Deputy Engineers in Class II, as 
the case may be. For absorption in 
Class I, a Class II officer had to be 
in the permanent Bombay Service of 
Engineers, Class II cadre He was 


2062 S.C. [Prs, 31-33] 


further required to have at least 15 
years’ service to his credit in Class 
TI in temporary and permanent capa- 
cities. In addition to these qualifica- 
tions, he had to be holding, at the 
time of his absorption in Class I, an 
officiating divisional rank, On such 
absorption the Class II officer was 
to be confirmed as an Executive 
Engineer. The Rules of 1960 show 
that the seniority of Class II promo- 
tees was to be fixed below the bunch 
of Assistant Engineers, any one of 
whom was due for confirmation as 
an Executive Engineer during the 
calendar year, But no Class II pro- 
motee could be placed above a direct 
recruit recruited to Class I, who was 
officiating as Executive Engineer 
from a date earlier than the Class IT 
promotee. 


32. Rule 8 (i) says that the varl- 
ous categories which manned the 
Class II sub-divisional posts were be- 
ing compiled into two lists: (i) one 
list of Bombay Service of Engineers 
Class II cadre of permanent Deputy 
Engineers and (ii) the other list of 
officiating Deputy Engineers. The 
future recruitment to Class TI cadre 
was to be made by (a) nomination of 
candidates recruited directly by, com- 
petitive examination and (b) promo- 
tion from the list of officiating De- 
puty Engineers, in the ratio of 2/3rd 
and 1/3rd respectively, After reciting 
that direct recruitment of temporary 
Deputy Engineers was stopped, Rule 
8 (ii) provides that further officiating 
vacancies would be manned from the 
ranks of the Subordinate Service of 
Engineers, For this purpose a state- 
wise Select Seniority List was to be 
maintained of members of the Sub- 
ordinate Service of Engineers, consi- 
dered fit to hold  sub-divisional 
charge, For inclusion in this list gra- 
duates, diploma holders and non-qua- 
ified persons had to have to their 
credit service of not less than 3, 8 and 
13 years respectively. For confirma- 
tion as a Deputy Engineer the officer 
was expected to have put in not less 
than three years’ service as officiat- 
ing Deputy Engineer, Then comes 
the much-debated Cl. (iii) of R. 8: 


*(ii) The probationers recruited 
directly to the Bombay Service of 
Engineers, Class II cadre in any year 
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shall, in a bunch, be placed senior to 
promotees confirmed during that 
year.” 

It is patent that this clause is highly 
discriminatory against promotees and 
accords a preferential treatment to 
direct recruits, Its principal justifi- 
cation is said to be that persons who 
are promoted as officiating Deputy 
Engineers do not belong to Class II 
cadre so long as they are not confirm- 
ed as Deputy Engineers, whereas 
direct recruits appointed on proba- 
tion as Deputy Engineers enter that 


class or cadre on the very date of , 


their appointment since, on satisfac- 
tory completion of probation, confir- 
mation is guaranteed to them. This 
contention needs careful examination. 


33. There is no universal rule, 
either that a cadre cannot consist of 
both permanent and temporary em- 
ployees or that it must consist of 
both, That is primarily a matter of 
rules and regulations governing the 
particular service in relation to which 
the question regarding the composi- 
tion of a cadre arises. For example, 
in Bishan Sarup Gupta v. Union of 
India, (1973) 3 SCC 1: (AIR 1972 SC 
2627) the cadre of Income-tax Offi- 
cers Class I, Grade II, was held by 
this Court to consist of both perman- 
ent and temporary posts. Similarly, 
in A, K., Subraman v, Union of India, 
(1975) 2 SCR 979: (AIR 1975 SC 483) 
while holding that the cadre of Exe- 
cutive Engineers in Class I Central 
Engineering Service consisted both of 
permanent and temporary posts, it 
was pointed out by this Court that 
acadre may consist of permanent 
posts only or “sometimes, as is quite 
common these days, also of tempo- 
rary posts”. Counsel for direct re- 
cruits relied upon a decision of this 
Court in Ganga Ram v, Union of 
India, (1970) 3 SCR 481:(AIR 1970 
SC 2178) for showing that a cadre 
cannot consist of temporary posts but 
that decision rested on the finding, 
arising out of the rules contained in 
the Indian Railway Establishment 
Manual, that direct recruits and pro- 
motees constitute different classes. 
The question which we have to con- 
sider at this stage is not whether 
direct recruits and promotees appoint- 
ed as Deputy Engineers in the Bom- 
bay and Gujarat Service of Engineers 
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belong to different classes but whe- 
ther officiating Deputy Engineers be- 
long to Class II cadre at all. 


34. On the state of the record in 
the Bombay and Gujarat appeals, 
such as it is, we find it difficult to 
hold that officiating Deputy Engi- 
neers do not belong to Class II cadre 
of the Bombay and Gujarat Service 
of Engineers, Im the Maharashtra 
writ petition, 815 of 1972, as many 
as four affidavits were filed on be- 
half of the State Government by 
Shri L, H. Ajgaonkar., These are 
dated July 25, December 17, Decem- 
ber 21, 1973 and January 17, 1974. 
The question whether officiating De- 
puty Engineers belong to Class Il 
cadre was of the essence of the dis- 
pute in the High Court and was 
squarely raised by the promotees. 
Yet, in none of the affidavits did the 
State Government say that they did 
not belong to Class ILI cadre. The 
last affidavit dated January 17, 1974 
was filed after the High Court had 
dictated its judgment in open Court 
for three days, and even then the af- 
fidavit is significantly silent on the 
question. The only explanation of 
this can be that according to the 
State Government, officiating Deputy 
Engineers belong to Class II cadre. 
The resolution dated November 8, 
1962 issued by the Government of 
Maharashtra, Buildings and Commu- 
nications Department, shows unmis- 
takably that even temporary posts 
of Deputy Engineers were treated as 
temporary additions to Class H 
cadre, An additional division with 
four sub-divisions was sanctioned by 
that resolution for construction of a 
section of National Highway No, 8. 
Temporary posts had therefore to be 
created for that project for a period 
of one year, The resolution says 
that “The posts of Executive Engi- 
neers and Deputy Engineers should 
be treated as temporary additions to 
their respective cadres,” 


35. In so far as the Gujarat ap- 
peals are concerned, Shri N. S, Nag- 
rani, Under Secretary to the Govern- 
ment of Gujarat, P. W. D., filed an 
affidavit dated April 28, 1970 in one 
of the writ petitions, 422 of 1970. He 
says in that affidavit that “tempo- 
rary posts are to be treated as tempo- 
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rary additions. to the respective cadres 
of B. S. E, Class I and Class II”, 
that “permanent posts are not creat- 
ed anew but come into existence by 
the conversion of the existing tem- 
porary posts into permanent posts” 
and that “both the temporary posts 
and permanent posts are two catego- 
ries of posts belonging to the same 
cadre”. To the similar effect is the 
affidavit dated June 22, 1970 made 
in another writ petition, 1099 of 
1969, by Shri A, R. Bhatt, Under 
Secretary to the Government of 
Gujarat, P. W, D. He says therein 
that “there are no separate categories 
of permanent and temporary posts of 
Deputy Engineers. Temporary posts 
of Deputy Engineers are treated as 


temporary additions to the G, S. E. 
Class II cadre.” Pleading om behalf 
of the Gujarat Government, Shri 


Bhatt stoutly resisted the claim of 
direct recruits that they had prior 
claim for consideration for promo- 
tion to the posts of Executive Engi- 
neers on the ground that they belone 
to the Class. H cadre while the offi- 
ciating Deputy Engineers do not, 


36. We cannot ignore these sworn 
assertions made solemnly by officers 
of the Maharashtra and Guiarat Gov- 
ernments, The fact that the perman- 
ent strength of the cadre was deter- 
mined on the basis of permanent 
posts at any given time, as for ex- 
ample, when the Bombay Govern- 
ment passed resolutions on March. 22, 
1937 and April 13, 1945 cannot de- 
tract from the position that even 
temporary posts of Deputy Engineers 
were treated as additions, though tem- 
porary, to Class II cadre. The govern- 
ment officers who swore the affida- 
vits knew of these resolutions and 
yet they were instructed to state, a 
position which they contended for 
more than once, that officiating De- 
puty Engineers belonged to Class H 
cadre. 


37. The learned counsel for the 
direct recruits laid great emphasis on 
the lists referred to in Clauses (i) 
and (ii) of Rule 8 for showing that 
officiating Deputy Engineers do not 
belong to Class II cadre of Engineering 
Service. This contention has to be 
rejected since the point is concluded 
by a decision of this Court in P. Y. 
Joshi v, State of Maharashtra, (1970) 
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2 SCR 615. It was contended in that 
case on behalf of direct recruits that 
officiating Deputy Engineers could 
only be considered as promoted to 
the grade of Deputy Engineers on 
confirmation and therefore the 7 
years’ qualifying service which they 
had to put in before being promoted 
as officiating Executive Engineers 
must be reckoned from the date of 
their confirmation as Deputy Engi- 
neers. In support of this contention 
reliance was placed in that case on 
Clause (ii) of Rule 8 and it was argu- 
ed that no person could be “promot- 
ed” as a Deputy Engineer unless he 
was first put in the list of officiating 
Deputy Engineers. This argument 
was squarely dealt with and repelled 
by this Court by holding that the 
list referred to in Cl. (ii) of Rule 8 
is the same list which is referred to 
in the latter part of Cl. (i) of that 
rule which speaks of “future reeruit- 
ment.” Consequently, a promoted 
officiating Deputy Engineer, who be- 
longed to Class II cadre, was held 
entitled to be considered for pro- 
motion under Rule 7 to the post of 
officiating Executive Engineer if he 


had put in 7 years’ qualifying ser- 
vice, The eligibility for promotion 
did not require that the officiating 


Deputy Engineer must have put in 7 
years’ service after the date of his 
confirmation, 


38. It must necessarily follow 
that “promotion” which the latter 
part of Rule 8 (i) relating to future 
recruitment speaks of means promo- 
tion as an officiating Deputy Engi- 
neer from the Select List prepared 
under Clause (ii) of Rule 8. A person 
thus promoted from the Select List 
as an officiating Deputy Engineer is 
as full and complete a member of 
the Class II cadre as a person direct- 
ly appointed as a Deputy Engineer. 
In this view of the matter, the pre- 
scription contained in the closing 
sentence of Rule 8 (i) that “The num- 
ber of such promotions shall be about 
1/8rd the number of direct recruits 
appointed in that year” would apply 
to initial appointments and cannot 


govern the confirmation of those who ' 


have already been appointed to Class 
Il cadre. In other words, direct re- 
cruits and promotees have to be ap- 
pointed in the proportion of 75: 25 
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to Class II cadre, the former as De- 
puty Engineers and the latter as of- 
ficiating Deputy Engineers, but once 
that is done, the quota rule would 
cease to apply with the result that 
confirmations in the posts of Deputy 
Engineers are not required to be 
made in the proportion in which the 
initial appointments had to be made. 
Thus Rule 8 (i) only requires that 
for every three direct recruits ap- 
pointed as Deputy Engineers only one 
promotee can be appointed as offi- 
ciating Deputy Engineer, The rule 
cannot be construed to mean that for 
every three confirmations of Deputy 
Engineers, not more than one promo- 
tee can be confirmed as Deputy Engi- 
neer, In A, K. Subraman, (AIR 1975 
SC 483) it was held by this 
while interpreting rules relating to 
Central Engineering Service Class I, 
that though in cases where 
ment is made from different sources 
the quota system can be validly ap- 
plied, the quota rule was to be en- 
forced at the time of initial recruit- 
ment to the posts of officiating Exe- 
cutive Engineers and not at the time 
of their confirmation. The Court fur- 
ther observed that there was a well 
recognised distinction between pro- 
motion and confirmation and that the 
tests to be applied for the purposes 
of promotion are entirely different 
from those that had to be applied at 
the time of confirmation. 


39. If officiating Deputy Engi- 
neers belong to Class II cadre as 
much as direct recruits do and if the 
quota system cannot operate upon 
their respective confirmation in that 
cadre, is there any valid basis for 
applying different standards to the 
members of the two groups for deter- 
mining their seniority? Though drawn 
from two different sources, the direct 
recruits and promotees constitute in 
the instant case q single integrated 
cadre. They discharge identical func- 
tions, bear similar responsibilities and 
acquire an equal amount of experi- 
ence in their respective assignments. 
And yet Clause (iii) of Rule 8 pro- 
vides that probationers recruited 
during any year shall in a bunch be 
treated as senior to promotees con- 
firmed in that year. The plain arith- 
metic of this formula is that a direct 


recruit- | 
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recruit appointed on probation, say 
in 1966, is to be regarded as senior 
to a promotee who was appointed as 
an officiating Deputy Engineer, say 
in 1956, but was confirmed in 1966 
after continuous officiation till then. 
This formula gives to the direct re- 
cruit even the benefit of his one 
year’s period of training and another 
year’s period of probation for the 
purposes of seniority and denies to 
promotees the benefit of their long 
and valuable experience. If there 
was some intelligible ground for this 
differentiation bearing nexus with 
efficiency in public services, it might 
perhaps have been possible to sus- 
tain such a classification, It is interest- 
ing that time and again the State 
Governments themselves found it 
difficult to justify the hostile treat- 
ment accorded to the promotees. In 
various affidavits filed on their be- 
half, entirely contradictory conten- 
tions were taken, sometimes in favour 
of the promotees and sometimes 
in favour of direct recruits. In- 
stead of adopting an intelligible dif- 
ferentia, Rule 8 (iii) leaves seniority 
to be determined on the sole touch- 
stone of confirmation which seems to 
us indefensible. Confirmation is one 
of the inglorious uncertainties of 
Government service depending neither 
on efficiency of the incumbent nor 
on the availability of substantive va- 
cancies, A glaring instance widely 
known in a part of our country is of 
a distinguished member of the judi- 
ciary who was confirmed as a Dis- 
trict Judge years after he was con- 
firmed as a Judge of the High Court. 
It is on the record of these writ peti- 
tions that officiating Deputy Engi- 
neers were not confirmed even though 
substantive vacancies were available 
in which they could have been con- 
firmed, It shows that confirmation 
does not have to conform to any set 
rules and whether an employee 
should be confirmed or not depends 
ion the sweet will and pleasure of 
the government. 




























40. There is no substance in the 

plea that direct recruits must be 

iven weightage on the ground that 

he engineering services require the 

nfusion of new blood since it is a 

ighly specialised service. Were it 
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so, the Government would not have 
itself reduced the proportional repre- 
sentation gradually so as to tilt the 
scales in favour of promotees, Be- 
sides, the plea that engineering ser- 
vice is a specialised service is made 
not by the Government but by direct 
recruits who, obviously, are interest- 
ed in so contending. Nor indeed is 
the apprehension justified that the 
higher echelons of engineering ser- 
vices will in course of time be man- 
ned predominantly by promotees. 
Those recruited directly as Assistant 
Engineers in Class I can, under the 
rules, officiate as Executive Engineers 
after 4 years’ service and are eligi- 
ble for confirmation as Executive 
Engineers after a total service of 9 
years. Promotees can hardly ever 
match with that class in terms of 
seniority. 


41. Learned counsel for direct re~ 
cruits relied on the decision of this 
Court in B, S. Gupta v, Union of 
India, (1975) 1 SCR 104: (AIR 1974 
SC 1618) where it was observed that 
when recruitment is made from seve- 
ral sources, it may be necessary in 
the public interest to depart from 
the normal rule of seniority and to 
provide that dates other than the 
dates of appointment will determine 
inter se seniority of officers. These 
observations have to be understood in 
the context which the Court itself 
clarified by saying that the problem 
before it was not of discrimination in 
the matter of promotion from an in- 
tegrated service constituted from two 
sources but the problem was of in- 
tegrating two sources in one service 
by adjusting inter se seniority (page 


115). , Besides, the rule of seniority 
prescribed in that case was not 
shown to suffer from the infirmity 


from which Rule 8 (iii) suffers. 


42. Reliance was also placed by 
the direct recruits on another decision 
of this Court in V, B, Badami v. 
State of Mysore, (1976) 1 SCR 815 in 
which it was held that in cases 
where rules prescribe a quota between 
direct recruits and promotees, con- 
firmations for substantive appoint- 
ments can only be made in clear va- 
cancies occurring in the perma- 
nent strength of the cadre and that 
confirmed persons have to be treated 
as senior to those who are officiating. 
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This decision is distinguishable þe- 
cause it is based on the consideration 
that Rule 9 of the Probation Rules 
of 1957 provided for confirmation of 
a probationer as a full member of 
the service in any substantive va- 
cancy in the permanent cadre and 
that rule established the exclusion of 
temporary posts from the cadre 
(p. 822). Since the cadre consisted of 
permanent posts only, confirmation in 
permanent posts necessarily deter- 
mined the inter se seniority of offi- 
cers. 

43. Rule 8 (ii) in the instant case 
adopts the seniority-cum-merit test 
for preparing the statewise Select 
List of seniority, And yet Clause (iii) 


rejects the test of merit altogether. 
The vice of that clause is that it 


leaves the valuable right of senio- 
rity to depend upon the mere acci- 


dent of confirmation. That, under 
Arts. 14 and 16 of the Constitution, 
is impermissible and therefore we 


must strike down Rule 8 (iii) as be- 
ing unconstitutional, 

44. On July 29, 1963 the Govern- 
ment of Maharashtra in its General 
Administration Department passed a 
resolution superseding the rules of 
November 21, 1941 and framing new 
rules for determining the inter se 
seniority of direct recruits and pro- 
motees, Paragraph A of the 1963 re- 
solution provides that the seniority 
of direct recruits and promoted offi- 
cers should be determined according 
to the date of appointment on pro- 
bation in the case of direct recruits 
and according to the date of promo- 
tion to officiate continuously in the 
case of those appointed by promo- 
tion, irrespective of whether the ap- 
pointments are made in temporary 
or in permanent vacancies, Para- 
graph B of the resolution says that 
a list of services in respect of which 
special orders for fixation of senio- 
rity are in force and to which the 
resolution will not apply would be 
issued in due course. 

45. It is contended on behalf of 
the Maharashtra promotees that the 
rules of 1963 superseded the 1960 
rules by necessary implication and 
therefore the State Government had 
no power or authority to apply the 
criterion of seniority fixed under 
the 1960 rules after their repeal by 
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the 1963 rules. This contention has 
not only the merit of plausibility 
but is apparently supported by an 
Observation in P. Y. Joshi’s case 
(1970-2 SCR 619). We are how- 
ever satisfied that the Bombay 
High Court was right in reject- 
ing the contention, The quota sys- 
tem was the very essence of 1960 
rules and if it was desired to abro- 
gate that system it is unlikely that 
the 1963 rules will not even refer to 
those of 1960. The rules of 1941 
having been expressly superseded by 
the 1963 rules, it is difficult to ac- 
cept that along with the 1941 rules 
the resolution of 1963 would not 
have referred to the 1960 rules also. 
Secondly, the resolution dated Decem- 
ber 19, 1970 of the Government of 
Maharashtra expressly superseded the 
1960 rules which shows that the lat- 
ter were in force until 1970 and 
were not superseded by the 1963 
rules. In fact, the resolution of 1970 
refers to all previous resolutions ex- 
cept the resolution of 1963 which 
shows that the latter was not applic- 
able to engineering services, It is 
true that in P. Y, Joshi’s case it was 
observed that the 1963 rules repeal- 
ed those of 1960 but that is a merel, 
passing observation. The question in 
regard to such repeal did not arise 
for decision in that case and it ap- 
pears that no argument whatsoever 
was addressed to the Court on this 
question, None of the considerations 
mentioned by us were placed before 
the Court in that case. We therefore 
agree with the High Court that the 
1960 rules were not superseded by 
those of 1963. We have already indi- 
cated that in Gujarat there is no re- 
solution corresponding to that of 
1963. 


46. In the Gujarat writ petitions 
it was argued that the 1960 rules, 
though originally in the nature of! 
executive instructions, acquired a 
statutory force and character by rea- 
son of their amendment by the rules 
of 1965 which were made by the 
Governor of Gujarat in exercise of 
the power under the proviso to Arti- 
cle 309 of the Constitution, This 
argument was rightly rejected by 
the High Court because all that was 
done by the rules of 1965 was to in- 
troduce a new rule, Rule 10, in the 
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1960 rules, The rules of 1960 were 
neither reiterated nor re-enacted by 
the rules of 1965; and the new rule 
introduced into the rules of 1960 is 
not of such a character as to compel 
the inference that the rule-making 
authority had applied its mind to the 
rules of 1960 with a view to adopt- 
ing them. In Bachan Singh v, Union 
of India, AIR 1973 SC 441 on which 
the direct recruits rely, the amend- 
ment made vital changes in the main 
fabric of the original rules which led 
this Court to the conclusion that the 
original rules became statutory rules 
by incorporation. This question is not 
relevant in the Maharashtra appeal 
since there are no rules in Mahara- 
shtra corresponding to those of 1965 
in Gujarat. 


47. The challenge to Rule 33 of 
the Rules dated December 19, 1970 
framed by the Government of Maha- 
rashtra is based on grounds identical 
with those on which the validity of 
Rule 8 (iii) of the 1960 rules was as- 
sailed. The rules of 1970, which 
supersede the rules of 1960, were 
framed in order (i) to alter the ratio 
between direct recruits and promo- 
tees which was “causing hardship” to 
promotees; (ii) to correct the mani- 
fest error resulting from the fact 
that “A large number of temporarily 
promoted officers both in Class I and 
Class II could not be confirmed in 
spite of permanent vacancies being 
available”; and (iii) to ensure the ef- 
ficiency of the engineering services 
as a whole, Rule 6 provides briefly 
that officers who are confirmed in 
or who have a lien on a post will be 
members of the Maharashtra Ser- 
vice of Engineers Class I or Class II 
as the case may be, Those who do 
not have such a lien and who may 
be officiating in any one of the cadres 
of Class I or Class II will be treated 
as temporary members of their res- 
ipective cadres. Rules 7 to 11 deal 
with direct appointments to the posts 
of Assistant Engineers Class I and 
Assistant Engineers Class II. By Rule 
11, such appointees are to be con- 
firmed after a training of one year 
and a further probation for a period 
of not less than one year in their 
respective cadres. Rules 12 to 23 deal 
with appointments by promotion to 
Class If service. Rule 12 (a) as 


‘Bombay High Court was 
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amended by the Government resolu- 
tion dated January 20, 1972 provides 
that the cadre of Deputy Engineers 
will consist of (i) all officers confirm- 
ed upto the date of commencement 
of the rules as Deputy Engineers, 
whether actually working in or only 
having a lien on the posts; (ii) all 
direct recruits who have been ap- 
pointed upto the date of commence- 
ment of the rules on probation 
against permanent posts of Deputy 
Engineers; (iii) all officers who were 
officiating as Deputy Engineers on 
30th April, 1960, provided their pro- 
motions prior to 30th April, 1960 are 
not deemed to be fortuitous and (iv) 
those who were not promoted prior 
to 30th April, 1960, but who have 
been included in the Select Lists for 
the period prior to 30th April 1960 
of Overseers fit to be Deputy Engi- 
neers, Rule 12 (c) fixes the ratio be- 
tween direct recruits and promotees 
at 34:66 instead of 75:25 as under 
the 1960 rules. Rule 33 called ‘Senio- 
rity”, which we have extracted al- 
ready, provides that there shall be 
two parts of the seniority list in 
each cadre in Class I and Class II, 
part A of confirmed officers and 
part B of those who are not confirm- 
ed. In part A the names are to be 
arranged with reference to the year 
of confirmation, Confirmed officers 
are to be treated as senior to the 
unconfirmed officers in the respec- 
tive cadres. In part B the names 
are to be arranged with reference to 
the date of continuous officiation ex- 
cept where promotion in an officiat- 
ing capacity is by way of a purely 
temporary or local arrangement. 

48. Rule 33, in so far as it makes 
seniority dependent upon the fortui- 
tous circumstance of confirmation, is 
open to the same objection as Rule 
8 (iii) of the 1960 rules and must be 
struck down for identical reasons. 

49. The circulars dated January 
12, 1961, March 15, 1963 and Octo- 
ber 18, 1969 which the promotees 
want to be enforced are issued by 
the Finance Department and being in 
the nature of inter-departmental 
communications, they cannot confer 
any right on the promotees. The 
therefore 
right in not accepting this part of 
the promotees’ case. 
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59. We also agree with the view 
taken by the High Courts of Bom- 
bay and Gujarat, for the reasons 
mentioned by them, that the rules 
under consideration do not in any 
manner violate the provisions of the 
Bombay Reorganisation Act, 11 of 
1960. The proviso to $S. 81 (6) of 
that Act says that the conditions of 
service applicable to any person al- 
lotted to the State of Maharashtra 
or Gujarat shall not be varied to his 
disadvantage except with the previous 
approval of the Central Government. 
iNeither the rules of 1960 and much 
less the rules of 1970 alter the con- 
ditions of service of Deputy Engi- 
neers to their disadvantage within 
the meaning of the proviso. 


51. We are not unmindful of 
the administrative difficulties in 
evolving a code of seniority which 
will satisfy all conflicting claims. 
But care ought to be taken to avoid 
a clear transgression of the equality 
clauses of the Constitution. The 
rules framed by the State Govern- 
ments were constitutionally so 
vulnerable that the administration 
was compelled to adopt inconsistent 
postures from time to time leaving 
the employees no option save to re- 
sort to courts for vindication of their 
rights, In this process, courts, high 
and low, had to discharge functions 
which are best left to the expertise 
of the appropriate departments of 
the Government, Having struck down 
certain rules, we do not want to 
take upon ourselves the task of fram- 
ing rules of seniority. That is not 
the function of this Court and frank- 
ly it lacks the expertise and the 
data to do so: We however hope that 
the Government will bear in mind 
the basic principle that if a cadre 
consists of both permanent and tem- 
porary employees, the accident of 
confirmation cannot be an intelligible 
criterion for determining seniority as 
between direct recruits and promo- 
tees, All other factors being equal 
continuous officiation in a non-for- 
tuitous vacancy ought to receive due 
recognition in determining rules of 
seniority as between persons recruit- 
ed from different sources, so long as 
they belong to the same cadre, dis- 
charge similar functions and _ bear 
similar responsibilities. Saying any- 
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thing beyond this will be trespassing 
on fee which does not belong to the 
courts, 


52. We would like to clarify that 
the list of seniority, for the period 
till November 1, 1956, prepared by 
the Maharashtra Government by its 
resolution dated April 10, 1970 has 
been approved by the Government of 
India. That list would therefore 
govern the seniority of direct recruits 
and promotees as on November 1, 
1956. Secondly, it seems to us dif- 
ficult to uphold the direction given 
by the Gujarat High Court that inte- 
rim promotions made during the pen- 
dency of writ petitions should not be 
disturbed until the expiration of one 
month from the date of the senio- 
rity as finally fixed by the Govern- 
ment and intimated to the concern- 
ed parties, Interim promotions which 
do not comply with the constitutional 
requirements and which under the 
judgment of the Gujarat High Court 
are bad cannot be permitted to 
stand. We accordingly set aside that 
direction. 


53. These then are our reasons in 
support of the order which we pass- 
ed on January 31, 1977. That order 
reads thus: 

“Civil Appeal No. 1113 of 1974 is 
filed by the promotees and it ari- 
ses out of Special Civil Application 
No. 815 of 1972 filed by them in the 
Bombay High Court, We set aside 
the judgment of the High Court and 
allow the appeal. 

Civil Appeal No. 286 of 1974 is fil- 
ed by direct recruits and it arises 
out of Special Civil Application No. 
1099 of 1969 filed by them in the 
High Court of Gujarat. We confirm 
the judgment of the High Court and 
dismiss the appeal. 

Civil Appeal No. 287 of 1974 is fil- 
ed by direct recruits and it arises 
out of Special Civil Application No. 
422 of 1970 filed by them in the 
High Court of Gujarat. We confirm 
the judgment of the High Court and 
dismiss the appeal. 

Civil Appeal No. 242 of 1974 and 
Civil Appeal No, 285 of 1974 are 
cross appeals. Both of these appeals 
arise out of Special Civil Applica- 
tion No. 1418 of 1971 which was fil- 
ed by the promotees in the High 
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Court of Gujarat. Civil Appeal No. 
242 of 1974 is filed by the promotees 
in this Court challenging the deci- 
sion of the Gujarat High Court to 
the extent to which they failed. Civil 
Appeal No. 285 of 1974 is filed by 
the direct recruits challenging the 
aforesaid decision to the extent to 
which the High Court allowed the 
reliefs claimed by the promotees, We 
allow Civil Appeal No. 242 of 1974 
partly and dismiss Civil Appeal No. 
285 of 1974. 

The reasons in support of the con- 
clusions to which we have come in 
these appeals will be given later, ‘The 
extent to which the appeals are al- 
lowed or dismissed will become clear 
from those reasons. 

There will be no order as to costs 
in any of the appeals.” : 

Order @ccordingly. 





AIR 1977 SUPREME COURT 2069 
= 1977 TAX. L. R. 981 
(From: AIR 1970 Mad 366) 

P. N. BHAGWATI, N. L. 
UNTWALIA AND S. MURTAZA 
FAZAL ALI, JJ. 

Controller of Estate Duty, Madras, 
Appellant v, Alladi Kuppuswamy, 

Respondent. 

Civil Appeal No. 2003 of 1971, D/- 
3-5-1977. 

Estate Duty Act (1953), Ss. 7, 39 — 
Copareenary interest — Interest ac- 
quired by Hindu widow under Hindu 
Women’s Rights to Property Act, 
1937, is coparcenary interest, AIR 
1970 Mad 366, Reversed. 


By virtue of the provisions of the 
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Act, 1937, a Hindu widow possesses a 
coparcenary interest as contemplated 
by S. 7 (1) and she is also a member 
of a Hindu Coparcenary as envisaged 
by S. 7 (2), On her death, there- 
fore, there is a cesser of her interest 
which merges in the coparcenary 
property and by reason of S, 7 (1) it 
must be taken to have passed on her 
death and is hence exigible to estate 
duty, in accordance with the method 
of valuation provided by S. 39. (1957) 
34 ITR (ED) 20 and (1968) 70 ITR 
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SC 272 and AIR 1969 SC 1330, Rel. 

on. ATR 1970 Mad 366, Reversed. 
(Para 13) 


A Hindu widow who has been in- 
troduced into a coparcenary by vir- 
tue of the Act of 1937 possesses all 
the necessary indicia of a coparcenary 
interest, except acquisition of interest 
by birth. She could not be held to 
have become a coparcener in the 
strictly legal sense of the term, be- 
cause one of the essential characteri- 
stics of a coparcener, namely, acqui- 
sition of interest by birth, is wholly 
wanting in her case, yet when the 
Legislature which was fully aware of 
the status of a Hindu widow under 
the Shastric Law chose to improve 
her status by conferring a new right 
on her under the Act of 1937, and 
with this avowed object clothed her 
with all the rights and concomitants 
of a coparcener's interest, it is fu- 
tile to contend that the widow could 
not be treated either as a member of 
the Hindu coparcenary or as having 
been conferred coparcenary interest 
in the property, The only limitation 
placed on her by the Act of 1937 is 
that her interest would be the limit- 
ed interest of a Hindu widow, 

í (Para 11) 


There is another aspect of the mat- 
ter. When the Legislature was fully 
aware (at the time of passing of the 
Act) of the statutory interest confer- 
red on a widow by virtue of the Act 
of 1937 and incidents thereof, it 
could not have intended that though 
she has the same interest as her hus- 
band, it should be exempt from 
estate duty. (Para 9) 
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FAZAL ALI, J.-— This appeal by 
certificate is directed against Full 
Bench judgment of the Madras High 
Court dated December 5, 1969 — Al- 
ladi Kuppuswami v, Controller of 
Estate Duty, Madras, 76 ITR 500: 
(ATR 1970 Mad 366) (FB) by which 
the reference made to the High Court 
by the Central Board of Revenue 
was answered in favour of the ac- 
countable person and against the Re- 
venue, The case involves an interest- 
ing and important question of law in 
respect of ambit and scope of Sec- 
tions 7 (1) & (2) as also 39 of the 
Estate Duty Act, 1953 — hereinafter 
referred to as ‘the Act’, In order to 
decide the question of law arising in 
the appeal, it may be necessary to set 
out briefly the facts of the ease. Sri 
Alladi Krishnaswami Iyer died some 
time before the passing of the Estate 
Duty Act, 1953, but during his life- 
time he had settled certain proper- 
ties absolutely on his wife Smt. 
Alladi Venkalakshmamma — to be 
referred in short as ‘Smt. Alad? — 
and he had also declared certain 
other properties to form part of the 
joint family properties. Sri Aladi 
Krishnaswami Iyer — hereafter to 
be referred to as “Shri Alladi”® was 
a member of the Hindu coparcenary 
consisting of himself, his wife and 
three sons. In the instant case we 
are only concerned with the joint 
family properties left by Shri Alladi. 
Smt. Alladi died on January 5, 1956 
a few months before the passing of 
the Hindu Succession Act, 1956 and 
the Assistant Controller of Estate 
Duty valued her estate at a total 
amount of Rs. 7,25,527 including a 
sum of Rs. 2,02,271 being the value 
of her 4 share in the joint family pro- 
perties. The dispute in the present 
case centres round the inclusion of 
the aforesaid sum of Rs. 2,02,271/-. 
The Revenue assessed the estate duty 
on the footing that as Smt, Alladi 
was a member of the Hindu copar- 
cenary her interest in the joint fami- 
ly properties passed on her death to 
the other three sons and the value of 


this interest being 1/4th the heirs 
would be liable to pay estate duty on 
the value of the 1/4th share assessed 
at Rs. 2,02,271/-- The accountable 
persons raised several contentions be- 
fore the Revenue including the ques- 
tion as to whether or not the Act 
would apply to agricultural lands as 
also whether interest on certain fixed 
deposits in Government securities 
would be assessable under the Act. It 
appears, however, that before the 
High Court the respondent pressed 
only the question relating to the in- 
clusion of the value of 1/4th share of 
Smt, Alladi valued at Rs. 2,02,271/-. 
The respondent filed an appeal be- 
fore the Board and contended that 
as Smt. Alladi died as a Hindu 
widow she possessed no coparcenary 
interest which could pass on her 
death: herdpterest merged without any 
benefit accruing or arising to the co- 
parceners and hence S, 7 sub-s. (1) 
had no application. The plea taken 
by the respondent did not find 
favour with the Central Board of Re- 
venue which upheld the order of the 
Assistant Controller of Estate Duty. 


2. Thereupon the respondent mov- 
ed the Board of Revenue to make a 
reference to the High Court of Mad- 
ras for decision of the questions of 
law involved in the case. The Board 
accordingly referred the following 
questions to the High Court: 

“1, Whether, on the facts and in 
the circumstances of the case, one- 
fourth share of the deceased in the 
joint family properties, to which she 
was entitled under S. 3 of the Hindu 
Women’s Rights to Property Act, 
1937, was correctly included in her 
estate as property deemed to pass on 
her death under S, 7 of the Estate 
Duty Act, 1953? 

2, Whether the Estate Duty Act, 
1953, in so far as it seeks to levy 
duty on agricultural lands, is ultra 
vires of the legislative powers of the 
Union Legislature? 


3. Whether, on the facts and in the 
circumstances of the case, the accru- 
ed interest on fixed deposits in Gov- 
ernment securities up to the date of 
death of the deceased was correctly 
included in her estate under Sec. 34 
(2) of the Estate Duty Act, 1953?” 
Although three questions had been 
referred to the High Court by the 
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Board, at the hearing of the appeal 
the respondent gave up questions Nos. 
2 and 3 and confined his arguments 
only to question No. 1 which falls 
for determination in this case, The 
High Court, relying mainly on the 
decisions of the Privy Council in At- 
torney-General of Ceylon v. Aruna- 
chalam Chettiar, 1957 AC 513: 34 
ITR (ED) 20 and Gartside v, Inland 
Revenue Commrs., 1968 AC 553: 70 
ITR 663 (H.L.) came to the conclu- 
sion that the interest of Smt. Alladi 
was not a coparcenary interest which 
could have passed under S. 7 (1) of 
the Act and as the said interest was 
incapable of valuation it was not exi- 
gible to estate duty. Thereafter the 
appellant applied to the High Court 
for granting a certificate of fitness 
for leave to appeal to this Court and 
the same having been granted the 
appeal has now been placed before 
us for hearing. 


3. The respondent reiterated his 
contentions before us and submitted 
that 8. 7 (1) of the Act had no appli- 
cation to the facts `of the present 
case, and, therefore, the share of 
Smt. Alladi was not exigible to estate 
duty. The appellant, however, sub- 
mitted that a Hindu widow had a co- 
parcenary interest in the joint family 
properties which could be valued on 
the basis of the factors enumerated 
in S. 39 of the Act. the High Court 
was in error in holding that the in- 
terest of Smt. Alladi was not cap- 
able of any valuation, The appellant, 
therefore, submitted that the High 
Court had not correctly appreciated 
the legal nature and character of the 
interest of the Hindu widow confer- 
red on her by virtue of the Hindu 
Women’s Rights to Property Act, 
, 1937. 


4. In our opinion the answer to 
the problem would naturally lie in a 
correct interpretation of Sec. 7 (1) & 
(2) of the Act as also on a true con~ 
struction of S., 3 (2) of the Hindu 
Women’s Rights to Property Act, 
1937 as amended by Act 11 of 1938. 
Tt is true that while this Court has 
had occasion, to interpret the provi- 
sions of the Hindu Women’s Rights 
to Property Act, 1937 — hereafter 
referred to as ‘the Act of 19387’ —~ 
on several occasions, yet the exact 
point which arises in this case has 


not yet been determined by this 
Court. In order to understand the 
implications of the arguments ad- 
vanced by counsel for the parties be- 
fore us, it may be necessary to ex- 
tract the relevant provisions of the 
Act as also of the Act of 1937. Sec- 
tion 7 sub-ss, (1) & (2) of the Act 
tun thus: 


“7, Interests ceasing on death,— 


(1) Subject to the provisions of 
this section, property in which the de- 
ceased or any other person had an 
interest ceasing on the death of the 
deceased shall be deemed to pass ‘on 
the deceased’s death to the extent to 
which a benefit accrues or arises by 
the cesser of such interest, including, 
in particular, a coparcenary interest 
in the joint family property of a 
Hindu family governed by the Mita- 
kshara, Marumakkattayam or Aliya- 
santana law. 

(2) If a member of a Hindu co- 
Parcenary governed by the Mitak- 
shara school of law dies, then the 
provisions of sub-section (1) shall ap- 
ply with respect to the interest of 
the deceased in the coparcenary pro- 
perty only— ` 


- (a) if the deceased had completed 
his eighteenth year at the time of his 
death, or 

(b) where he had not completed his 
eighteenth year at the time of his 
death, if his father or other male as- 
cendant in the male line was not a 
coparcener of the same family at the 
time of his death.” 


Tt would be seen that S. 7 (1) con- 
sists of two parts — the first part 
refers to the interest of the deceased 
which ceases on his death and accord- 
ing to this part two conditions are 
necessary before there is a passing of 
the interest —— (1) that there must 
be a cesser of the interest by vir- 
tue of the death of the deceased; and 
(2) that as a result of such cesser a 
benefit accrues or arises, The second 
part of sub-s. (1) contains an inclu- 
sive category which brings within 
the fold of sub-s. (1) a coparcenary 
interest in the joint family property 
of a Hindu family governed by the 
Mitakshara, Marumakkattayam or 
Aliyasantana law. In the instant 
case, we are mainly concerned with 
the Mitakshara law. We might dis- 
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pose of a short argument advanced 
by Mr. S, T, Desai in support of the 
appeal on this question. It was sub- 
mitted that the words “governed by 


the Mitakshara, Marumakkattayam 
or Aliyasantana law” clearly show 
that the coparcenary interest has 


been used in a wide sense and can- 
not be restricted to the strict copar- 
cenary interest known to the Mitak- 
shara law alone, In the view which 
we take in this case, however, it is 
not at all necessary to go into this 
point, The main question for deter- 
mination is as to whether the inte- 
rest acquired by a Hindu widow 
under the Act of 1937 can be said 
to be a coparcenary interest in the 
legal sense of the term. Once a Hindu 
widow is held to have a coparcenary 
interest, then there would be no dif- 
ficulty in treating her as a member 
of the Hindu coparcenary, in which 
case her interest could be easily 
valued according to the relevant pro- 
vision of S. 39 of the Act which 
runs thus: 


“39 (1) The value of the benefit 
accruing or arising from the cesser of 
a coparcenary interest in any joint 
family property governed by the 
Mitakshara school of a Hindu law 
which ceases on the death of a mem- 
ber thereof shall be the principal va- 
lue of the share in the joint family 
property which would have been al- 
lotted to the deceased had there been 


a partition immediately before his 
death.” 
In order to understand the content 


and character of the interest which a 
Hindu widow gets by virtue of the 
statutory provisions contained in the 
Act of 1937 there can be no doubt 
that prior to the passing of the Act 
of 1937 a Hindu woman had no 
right or interest at all in a Hindu co- 
parcenary. She was neither a copar- 
cener nor a member of the coparce- 
nary nor did she have any interest 
in it, except the right to get main- 
tenance, She also had no right to 
demand partition of the coparcenary 
property after the death of her hus- 
band. The Act of 1937 introduced 
broad and important changes by bet- 
tering the rights of a Hindu widow 
and conferring on her the same inte- 
rest as possessed by her husband. 


Sub-sections (2) and (3) of Sec, 3 of 
the Act of 1937 run thus: 


“(2) When a Hindu governed by 
any school of Hindu law other than 
the Dayabhaga school or by custo- 
mary law dies having at the time of 
his death an interest in a Hindu 
joint family property, his widow shall, 
subject to the provisions of sub-sec- 
tion (3), have in the property the 
same interest as he himself had.” 


“(3) Any interest devolving on a 
Hindu widow under the provisions of 
this section shall be the limited in- 
terest known as a Hindu woman’s 
estate, provided however that | she 
shall have the same right of claim- 
ing partition as a male-owner”. 

The words “the same interest as he 
himself had” in sub-s. (2) of S. 3 of 
the Act of 1937 clearly indicate that 
the statute gave effect to the well 
settled doctrine of Hindu Shastric 
Law that the persona of the husband 
after his death continues through his 
wife who is the surviving half of the 
husband and the husband continues 
to live through the widow so long as 
the widow is alive, It was this con- 
cept of the Hindu Law which was 
sought to be recognised and given ef- 
fect to by the Act of 1937. In these 
circumstances, therefore, when the 
Legislature uses the expression “the 
game interest as he himself had” it 
would include all the bundle of 
rights possessed by the husband 
which would devolve on the wife and 
if there were to be any limitations on 
those rights they were spelt out by 
sub-s. (3) itself, namely that while 
the Hindu widow would have the 
same right and interest as her hus- 
band, her interest would only be the 
limited interest known as a Hindu 
woman's estate. Sub-s, (2) of S. 3 of 
the Act of 1937 further conferred on 
the widow the right to demand parti- 
tion and on partition she was entitled 
to get the same share as her husband. 
Thus the position appears to be that 
a Hindu widow was introduced for 
the first time into the Hindu copar- 
cenary having the same rights as her 
husband and became as it were a 
member of the Hindu  coparcenary 
with two qualifications, viz., (1) that 
she had only a limited interest: and 
(2) that she could not be a coparce- 
ner because having regard to the na- 
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ture of her entry into the family 
after marriage with her husband 
there was no question of her getting 
interest in the Hindu coparcenary by 
birth which is one of the most impor- 
fant incidents of a Hindu coparcenary. 
All the other rights of a coparcener 
were duly conferred on her by ‘the 
Act of 1937. 


5. Dwelling on the content and 
import of the nature of the interest 
of a Hindu widow, this Court point- 
ed: out in Jaisri Sahu v, Rajdewan 
Dubey, (1962) 2 SCR 558 at pp. 564, 
565: (AIR 1962 SC 83 at p. 86) that 
on the death of her husband the pro- 
perties vested in the widow and she 
fully represented the estate. In this 
connection, this Court made the fol- 
lowing observations: 


“When a widow succeeds as heir 
to her husband, the ownership in the 
properties, both legal and beneficial, 
vests in her. She fully represents 
the estate, the interest of the rever- 
sioners therein being only spes suc- 
cessionis, The widow is entitled to 
the full beneficial enjoyment of the 
estate and is not accountable to any 
one, It is true that she cannot ali- 
enate the properties unless it be for 
necessity or for benefit to the estate, - 
| but this restriction on her powers is 
not one imposed for the benefit of 
reversioners but is an incident of the 
estate as known to Hindu law.” 


6. Similarly in a later case in 
Potti Lakshmi Perumallu v., Potti 
Krishnavenamma, (1965) 1 SCR 26 
at p. 33: (AIR 1965 SC 825 at page 
829) this Court reiterated that a 
Hindu widow was the surviving half 
of her husband and so long as she 
was alive the husband continued to 
live in her. This Court observed as 
follows: 

"The decisions also recognise that 
though’ the widow does not, by vir- 
tue of the interest given to her by 
the new law become a  coparcener 
she being entitled to claim partition 
of the joint family property is in the 
same position in which her deceased 
husband would have been in the 
matter of exercise of that right. That 
isto say, according to these decisions 
her interest is a fluctuating one and 
is liable to increase or decrease ac- 
cording as there are accretions to or 
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diminutions of the property, In our 
opinion these decisions lay down the 
law correctly.” 


It may be pertinent to note that in 
the aforesaid case the Court was con- 
sidering the nature of the interest 
which a widow derived by virtue of 
the statutory substitution contained 
in S, 3 (2) of the Act of 1937. It was 
also pointed out that like other co- 
pareceners of a Hindu coparcenary the 
interest of a widow until separated 
by a partition continued to be a fluc- 
tuating one which was liable to in- 
crease or decrease with the deaths 
or additions in the family, 


7. In Satrughan Isser v, Smt. 
Sabujpari, (1967) 1 SCR 7: (AIR 1967 
SC 272) this Court pointed out that 
the interest conferred on a Hindu 
widow arose by statutory substitution 
and the Act of 1937 introduced chan- 
ges which were alien to the 
structure of a Hindu coparcenary, In 
this connection the Court observed 
as follows: 


“The Act in investing the widow of 
a member of a coparcenary with the 
interest which the member had at 
the time of his death has introduced 
changes which are alien to the struc- 
ture of a coparcenary. The interest 
of the widow arises not by inherit- 
ance nor by survivorship, but by sta- 
tutory substitution: x x x 


A Hindu coparcenary under the 
Mitakshara school consists of males 
alone: it includes only those mem- 
bers who acquire by birth or adop- 
tion interest in the coparcenary pro- 
perty, The essence of coparcenary 
property is unity of ownership which 
is vested in the whole body of co- 
parceners. While it remains joint, 
no individual member can predicate 
of the undivided property that he has 
a definite share therein, The interest 
of each coparcener is fluctuating, cap- 
able of being enlarged by deaths, and 
liable to be diminished by the birth 
of sons to coparceners; it is only on 
partition that the coparcener can 
claim that he has become entitled to 
a definite share. The two principal 
incidents of coparcenary property 
are: that the interest of coparceners 
devolves by survivorship and not by 
inheritance; and that the male issue 
of a cOparcener acquires an interest 
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in the coparcenary property by birth, 
not as representing his father but in 
his own independent right acquired 
by birth.” 


As pointed out above the essence of 
coparcenary property is the unity of 
ownership which is vested in the 
whole body of coparceners and the 
two principal incidents of coparcenary 
property are that the interest of co- 
parceners devolved by survivorship 
and not by inheritance and that the 
male issue of a coparcener acquires 
an interest in the coparcenary pro- 
perty by birth and not as represent- 
ing his father. After having described 
the incidents of a Hindu coparcenary, 
the Court proceeded to observe as 
follows: 

“By the Act (Act of 1937) certain 
antithetical concepts are sought to be 
reconciled, A widow of.a coparcener 
is invested by the Act with the same 
interest which her husband had at 
the time of his death in the property 
of the coparcenary. She is thereby 
introduced into the coparcenary, and 
between the surviving coparceners of 
her husband and the widow so intro- 
duced, there arises community of in- 
terest and unity of possession, But 
the widow does not on that account 
become a coparcener: though invested 
with the same interest which her 
husband had in the property she does 
not acquire the right which her hus- 
band could have exercised over the 
interest of the other coparceners. Be- 
cause of statutory substitution of 
her interest in the coparcenary pro- 
perty in place of her husband, the 
right which the other coparceners 
had under the Hindu law of the 
Mitakshara school of taking that in- 
terest by the rule of survivorship re- 
mains suspended so long as that 
estate enures, x x x 
She has still power to make her in- 
terest definite by making a demand 
for partition, as a male owner may. 
If the widow after being introduced 
into family to which her husband be- 
longed does not seek partition, on 
the termination of her estate her in- 
terest will merge into the coparcenary 
property.” 

Again this Court did not approve of 
the assumption made by some Courts 
that the right vested in the widow 
was liable to revert to the coparce- 
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nary, even where, on demand for 
partition, it became separated from 
the coparcenary property, and in this 
connection this Court observed as fol- 
lows: 

“The assumption that though the 
right vested in the widow by the Act 
is & right of property which may on 
demand for partition become separat- 
ed from the coparcenary property, it 
is still liable to revert to the copar- 
cenary on the determination of the 
widow’s estate, does not give full ef- 
fect to the statutory conferment upon 
the widow of “the same right of 
claiming partition as a male owner”.” 
Finally this Court approved of cer- 
tain observations made by the Mad- 
ras High Court in Parappa v. Nag- 
amma, TLR (1954) Mad 183: (AIR 
1954 Mad 576 FB) where Subba Rao, 
J., as he then was, made the follow- 
ing observations: 

“She could ask for partition and 

separate possession of her husband's 
share, In case she asked for parti- 
tion, her husband’s interest should be 
worked out having regard to the cir- 
cumstances obtaining in the family 
on the date of partition. If she divid- 
ed herself from the other members 
of the family during her lifetime, on 
her demise the succession would be 
traced to her husband on the basis 
that the property was his separate 
property, If there was no severance, 
it would devolve by survivorship to 
the other members of the joint Hindu 
family:” 
It is, therefore, manifest from the 
aforesaid decision that if the widow 
had not chosen to exercise her right 
of partition, there is no severance of 
the Hindu coparcenary and on her 
death the interest of the widow mer- 
ges in the coparcenary property or 
lapses to the other coparceners. AS 
already indicated above, this Court in 
Satrughan v. Smt, Sabuijpari, (AIR 
1967 SC 272) had taken the same 
view and had confirmed the Division 
Bench decision of the Patna High 
Court in Smt, Sabujpari v. Satru- 
ghan Isser, (ATR 1958 Pat 405 at page 
410) where the Patna High Court, 
after considering the entire law on 
the subject observed thus: 

“After having considered the vari- 
ous authorities and the various as- 
pects of the case, my conclusions are 
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that, under the provisions of the Act 
a widow of a deceased coparcener is 
placed in same position as the de- 
ceased coparcener was, for the rea- 
son of the fiction that half the body 
of the deceased husband survived in 
the widow; that, like her husband, 
the widow also is entitled to effect 
severance of the joint status of the 
family by an unequivocal expression 
of intention to separate; x x 
x x x x that in case the 
widow does not exercise her right of 
partition and dies without expressing 
„any intention to separate, the inte- 
rest of the husband, which she en- 
joyed, goes by survivorship to the 
other members of the joint family.” 
We find ourselves in complete agree- 
ment with the observations made by 
the Patna High Court to which one 
of us (Untwalia, J., as he then was) 
was a party. The view taken by. the 
Patna High Court in the aforesaid 
case was later on approved by a 
Full Bench of the Patna High Court 
in Mst. Khatrani Kuer v. Smt. Tape- 
shwari Kuer, (AIR 1964 Pat 26). 


8. In State Bank of India v. 
Ghamandi Ram, (1969) 3 SCR 681 at 
p. 686: (AIR 1969 SC 1330 at p. 1333) 
this Court, while dealing with the 
incidents of Hindu coparcenary ob- 
served as follows: 


“According to the Mitakshara 
School of Hindu Law all the property 
of a Hindu joint family is held in 
collective ownership by all the copar- 
ceners in a quasi-corporate capacity. 
x x x x The incidents 
of coparcenership under the Mitak- 
shara law are: first, the lineal male 
descendants of a person up to the 
third generation, acquire on birth 
ownership in the ancestral properties 
of such person; secondly that such 
descendants can at any time work 
out their rights by asking for par- 
tition; thirdly, that till partition 
each member has got ownership ex~ 
tending over the entire property, con- 
jointly with the rest; fourthly, that 
as a result of such co-ownership the 
possession and enjoyment of the pro- 
perties is common; fifthly, that no 
alienation of the property is possible 
unless it be for necessity, without the 
concurrence of the coparceners, and 


sixthly, that the interest of a deceas- 
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ed member lapses on his death to the 
survivors. A coparcenary under the 
Mitakshara School is a creature of 
law and cannot arise by act of par- 
ties except in so far that on adoption 
the adopted son becomes a coparce- 
ner with his adoptive father as re- 
gards the ancestral properties of the 
latter.” 


Thus analysing the ratio of the afore- 
said case regarding the incidents of 
a Hindu coparcenary it would appear 
that a Hindu coparcenary has six es- 
sential characteristics, namely, (1) 
that the lineal male descendants up to 
the third generation acquire an inde- 
pendent right of ownership by birth 
and not as representing their ances- 
tors; (2) that the members of the co- 
parcenary have the right to work out 
their rights by demanding partition; 
(3) that until partition, each member 
has got ownership extending over the 
entire property conjointly with the 
rest and so long as no partition takes 
place, it is difficult for any coparce- 
ner to predicate the share which he 
might receive; (4) that as a result of 
such co-ownership the possession and 
enjoyment ofthe property is common, 
(5) that there can be no alienation 
of the property without the concur- 
rence of the other coparceners unless 
it be for legal necessity; and (6) that 
the interest of a deceased member 
lapses on his death and merges in the 
coparcenary property, Applying these 
tests to the interest of a Hindu wi- 
dow who has been introduced into a 
coparcenary by virtue of the Act of 
1937, we find that, excepting condi- 
tion No, (1), all other conditions are 
fully satisfied in case of a Hindu wi- 
dow succeeding to the interest of her 
husband in a Hindu coparcenary, In 
other words, after her husband’s 
death the Hindu widow under the 
Act of 1937 has got the right to de- 
mand partition, she cannot predicate 
the exact share which she might re- 
ceive until partition is made, her 
dominion extends to the entire pro- 
perty conjointly with the other mem- 
bers of the coparcenary, her posses- 
sion and enjoyment is common, the 
property cannot be alienated without 
concurrence of all the members of 
the family, except for legal necessity, 
and like other coparceners she has a 
fluctuating interest in the property 
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which may be increased or decreased 
by deaths or additions in the family. 
It is manifest that she cannot fulfil 
the first condition, because she en- 
ters the coparcenary long after she 
is born and after she is married to 
her husband and acquires his interest 
on his death. Thus, short of the first 
condition, she possesses all the neces- 
sary indicia of a coparcenary inte- 
rest. The fact that before the Act of 
1956, she had the characteristic of a 
widow-estate in her interest in the 
property does not detract any the 
less from this position, It must fol- 
- low as a logical corollary that 
though a Hindu widow cannot be a 
coparcener, she has coparcenary in- 
terest and she is also a member of 
the coparcenary by virtue of the 
rights conferred on her under the 
Act of 1937. 


9. There is yet another important 
saspect of the matter which has to be 
considered, At the time when the 
Estate Duty Act was passed in 1953, 
the Legislature was fully aware of 
the statutory interest conferred on a 
widow by virtue of the Act of 1937 
iand the incidents thereof. In these 
circumstances it is not reasonable to 
infer that the Legislature could have 
‘intended that though a Hindu widow 
ihas got the same interest as her hus- 
band in the Hindu coparcenary and 
'has also the right to demand parti- 
ltion and her interest which is a 
Ifluctuating one would lapse to the 
‘other coparceners in case of her death 
without seeking partition in the 
same manner as that of other copar- 
‘ceners, yet it should be exempt from 
estate duty. 





10. The sheet-anchor of the argu- 
ment of the respondent was the Privy 
Council decision in Arunachalam 
Chettiar’s case (1957 AC 513) (supra). 
In the first place, the facts of that 
case are clearly distinguishable from 
the facts of the present case. In that 
case, the Hindu undivided family 
consisted of father, son and some fe- 
male members. According to the 
Privy Council, the females were 
merely entitled to maintenance. The 
females there could not have any in- 
terest in the coparcenary nor could 
any such argument be advanced be- 
cause there was no statute similar to 
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the Act of 1937, Moreover, in the 
Estate Duty Ordinance which was be- 
ing construed by the Privy Council 
there was neither any provision like 
the inclusive part of sub-s. (1) and 
sub-s, (2) of S. 7 nor any provision 
similar to S. 39 of the Act. In these 
circumstances, we do not see how 
the Privy Council decision in Aruna- 
chalam Chettiar’s case (supra) can be 
called in aid to support the conten- 
tion of the respondent, In the ins- 
tant case, once it is held, as it must 
be, that Smt, Alladi was a member 
of the Hindu coparcenary, her in- 
terest was undoubtedly a coparcenary 
interest which lapsed on her death 
and merged into the coparcenary, It 
was also clearly capable of valua- 
tion, unlike the position in Arunacha- 
lam Chettiar’s case where the Privy 
Council was construing a provision 
similar to S. 40 of the Act, which, in 
our opinion, has no application in 
the present case, it being covered by 
S. 39 of the Act. A fortiori the same 
observations apply to the case of 
Gartside v. Inland Revenue Commrs., 
(1968 AC 553) (supra), That case 
has no application here where we 
are concerned with the concept of a 
Hindu coparcenary which is totally 
alien to the estates contemplated under 
the English Acts, For these reasons, 
therefore, we are clearly of the opi- 
nion that the two cases relied upon 
by the High Court do not appear to 
be of any assistance in deciding the 
points at issue in the present appeal, 
and the High Court was in error in 
basing its decision on the aforesaid 
cases ignoring the decisions of this 
Court as also the peculiar and special 
provisions of the Act. 


11i. Finally, it was vehemently 
contended by Mr. Sastri for the res- 
pondent that the right of a Hindu 
widow under the Act of 1937 was 
merely a statutory substitution of a 
new status by her introduction into 
the coparcenary and she could not 
be treated either as a coparcener or 
a member of the coparcenary or to 
possess any kind of coparcenary inte- 
rest, While we agree that the widow 
after the introduction in the copar- 
cenary could not be held to have be- 
come a coparcener, because one of 
the essential characteristics of a co- 
parcener, namely, acquisition of in- 
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terest by birth, is wholly wanting in 
her case, yet when the Legislature 
which was fully aware of the status 
of a Hindu widow under the Shastric 
Law chose to improve her status by 
conferring a new right on her under 
the Act of 1937, and with this avow- 
ed object clothed her with all the 
rights and concomitants of a copar- 
cener’s interest, it is futile to con- 
tend that the widow could not be 
treated either as a member of the 
Hindu coparcenary or as having been 
conferred coparcenary interest in the 
property. Even though the widow is 
not a coparcener in the strictly le- 
gal sense of the term, the interest 
which she has is the same interest as 
her husband and that is the copar- 
cenary interest with the only limita- 
tion placed on her by Sec. 3 (3) of 
the Act of 1937, namely, that her in- 
terest would be the limited interest of 
a Hindu widow, The conclusion is 
therefore inescapable that Smt. Alladi 
did possess a coparcenary interest 
which lapsed on her death and merg- 
ed into the coparcenary and the case 
was clearly covered by the inclusive 
part of sub-s. (1) of S. 7 and under 
S. 39 the value of the benefit accru- 
ing or arising from the cesser of her 
coparcenary interest was to be de- 
termined by taking the principal va- 
lue of the share in the joint family 
property which would have been al- 
lotted to her, had there been a par- 
tition immediately before her death. 


12. The last plank of the argu- 
ment of the respondent was that the 
Estate Duty Act being a fiscal sta- 
tute should be construed strictly so 
as to give every benefit of doubt ta 
the subject, There can be no quar- 
rel with this proposition but when 
the phraseology of a particular sec- 
tion of the statute takes within its 
sweep the transaction which is taxable, 
it is not for the Court to strain and 
stress the language of the section so 
as to enable the tax-payer to escape 
the tax. In the view that we take in 
this case, it is manifest that the legis- 
lative intent reflected in the Act of 


1937 and the Estate Duty Act, 1953, 
must be given full effect. 
13. Summarising, therefore, the 


position that emerges is as follows: 
By virtue of the provisions of the 
Act of 1937 a Hindu widow un- 
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doubtedly possesses a coparcenary in- 
terest as contemplated by S. 7 (1) of 
the Act and she is also a member of 
a Hindu coparcenary as envisaged by 
Section 7 (2) of the Act. On the death 
of Smt. Alladi, therefore, there was 
clearly a cesser of her interest and 
her interest merged in the copar- 
cenary property and by reason of 
the inclusive part of sub-s, (1) of Sec- 
tion 7, it must be taken to have pass- 
ed on her death and was hence exi- 
gible to estate duty. Since Smt. 
Alladi was a member of the coparce- 
nary, this interest of her’s which 
passed on her death was liable to be 
valued in accordance with the me- 
thod provided by S. 39 of the Act. 
14. The interpretation of S, 40 of 


.the Act is not free from difficulty, 


but as the present case squarely 
falls within the ambit of Sec, 7 (1) 
latter part and sub-s. (2) of S, 7 of 
the Act which attracts Sec. 39, it is 
not at all necessary for us to enter 
into the complex domain of the scope 
and ambit of S, 40 of the Act in this 
ease, 


15. The result is that the appeal is 
allowed, the judgment of the High 
Court is set aside and the question 
referred to the High Court is ans- 
wered in the affirmative, There will 
be no order as to costs. 


Appeal allowed. 
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KRISHNA IVER, J:— <A suit for 
eviction of an accommodation from 
the tenant to whom it had been 


let for residential and non resi- 
dential purposes resulted in dis- 
missal by the trial Judge. But 


in an appeal, the final court of fact 
took the view that the landlord (res- 
pondent) was entitled to eviction. 
The tenant challenged the 
decree before the High Court in 
Second Appeal without success and 
has therefore come up to this Court 
with this appeal by special leave. 

2. A short point has been raised 
which deserves only a short answer. 
Since we agree with the High Court 
which in turn has agreed with the 
first appellate court, our judgment 
can afford to be brief. 

3. A statement of necessary facts 
may now be given. The landlord 
had let out the premises, which is a 
storeyed building, to the tenant as 
per Ex. P-1 of 1955. The significant 
clause in the lease deed runs thus: 

sa x x x x 

2, I take your house for my own 
use ie. for opening a cloth shop and 
for residential purposes and will 
not sub-let your house to anybody. 

x x x x” 
The tenant has thus put the building 
to business and residential purposes. 
The landlord, who is an M.Sc., claim- 
ed the building back on the score 
that he wanted to run a medical 
store on the ground floor — a non- 
residential purpose — and stay on 
the first floor with his wife -- a 
residential purpose, Thus the ac- 
commodation was let out for dual 
purposes, was being used presum- 
ably for these requirements and was 
being claimed back by the landlord 
for the twin purposes mentioned 
above. The final court of fact has 
held that the landlord needs the 
building for his chemist’s shop and 
for his residential use, The High 
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Court in Second Appeal has upheld 
this finding and added that 

“the finding as to his bona fide re- 
quirement was rightly not challenged 
before me ...ccscseee 
The conclusion that the courts have 
reached is the only conclusion pos- 
sible on the evidence on record in 
the tight of the circumstances appear- 
ing. 
This statement by the High Court 
that the bona fide requirement of 
the landlord was not challenged þe- 
fore it has not been questioned in 
the memorandum of appeal to this 
Court. It must therefore be taken 
that the bona fide need of the land- 
lord is validly made out. 


4. The short point that survives is 
as to whether the, composite pur- 
poses of the lease vould put it out of 
the ground set out for eviction under 
Section 12 of the Madhya Pradesh 
Accommodation Control Act, 1961. 
The said Act defines ‘accommodation’ 
thus: 

‘accommodation’ means any build- 
ing or part of a building, whether 
residential or non-residential and in- 
cludes,— . 

XX XX xx.” 


Tt follows that an accommodation 
can be residential, non-residential or 
both, Section 12 bars an action of 
eviction of a tenant from any ac- 
commodation except on one or more 
of the grounds set out therein. Sec- 
tion 12 (1) (e) and (f), bearing on 
the present case, may be appropriate- 
ly extracted here: i 

“12. Restriction on eviction of ten- 
ants (1) XXXXXX 

(a) to (d) XXXXXX = 

(e) that the accommodation let for 
residential purposes is required bona 
fide by the landlord for occupation as 
a residence for himself or for any 
member of his family, if he is the 
owner thereof, or for any person for 
whose benefit the accommodation is 
held and that the landlord or such 
person has no other reasonably sui- 
table residential accommodation of 
his own in his occupation in the city 
or town concerned; 

(f) that the accommodation let for 
non-residential purposes is required 
bona fide by the landlord for the 
purpose of continuing or starting his 
business or that of any of his major 
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sons or unmarried daughters if he is 
the owner thereof or for any person 
for whose benefit the accommodation 
is held and that the landlord or such 
person has no other reasonably sui- 


table non-residential accommodation 
of his own in his occupation in the 
city or town concerned; 

XX xX xx.” 


The residential portion is a part of 
the building and is an accommoda- 
tion by definition. The non-residen- 
tial portion is also a part of the 
building and is an accommodation by 
definition. The lease has been given 
for residential as well as non-resi- 
dential purposes. The landlord is en- 
titled to eviction of the residential 
portion if he makes out a bona fide 
residential requirement, Likewise he 
is entitled to eviction of the non-re- 
sidential portion which is an accom- 
modation if he makes out a non-resi~- 
dential requirement, We have already 
found that the final court of fact, 
affirmed by the High Court, has 
found in favour of the landlord re- 
garding his residential as well as non- 
residential requirements. Therefore, 
nothing more can be done in defence 
of the tenant in the light of the pre- 
sent law. 

5. Counsel contended that in a de- 
cision of this Court, viz. S. Sanyal 
v. Gian Chand, (1968) 1 SCR 536: (AIR 
1968 SC 438) it has been held that 
it is not permissible for the court to 
split up a contract in an eviction pro- 
ceeding, We agree. There is no ques- 
tion of splitting up of the contract in 
the present case, as is abundantly 
jplain from what we have stated. The 
|contract was integral but had dual 
‘purposes. The landlord has put for- 
‘ward dual requirements which neatly 
fit into S., 12 (1) (e) and (£). The 
'consequence is inevitable that the 
eviction order has to be upheld. 

6. It is seen that the tenant has 
been doing a thriving cloth business, 
with goodwill attached to it for well- 
nigh 30 years, It is therefore but fair 
that the tenant is given some time 
to rehabilitate himself by securing an 
aiternative but suitable accemmoda- 
tion, In our towns where scarcity 
of accommodation is the rule it is 
not that easy to secure alternative 
premises, Taking due note of this 
reality, we direct that while dismiss- 
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ing the appeal the eviction order 
shall not be put into execution þe- 
fore ist Jan. 1978. Parties will bear 
their respective costs. 

Order accordingly. 


AIR 1977 SUPREME COURT 2079 
(From: Madhya Pradesh) 


Y. V. CHANDRACHUD AND V, R. 
KRISHNA IYER, JJ. 


Abdul Wahab, Appellant v. Divi- 
sional Engineer, M. P. Electricity 
Board and another, Respondents, 

Civil Appeal No. 2199 of 1970, D/- 
5-3-1976. 

Constitution of India, Art. 136 — 
Order of dismissal from service pass- 
ed against employee of Eleetricity 
Board on proof of charges of miscon- 
duct connected with his duties 
Order upheld by Labour Court set 
aside in revision by Industrial Court 
and again upheld by High Court in 
writ proceedings — Appeal by spe- 
cial leave —- On reconsideration of 
evidence Supreme Court upheld 
the order of dismissal as being justi- 
fied and supported by evidence re- 
lating to discharge of duties of the 
concerned employee, (Para 2) 

CHANDRACHUD, J.:— Seven char- 
ges were framed against the appel- 
lant in a departmental enguiry held 
by the Madhya Pradesh Electricity 
Board. Those charges were accepted 
by the Enquiry Officer and as a re- 
sult of his findings, an order of dis- 
missal was passed against the appel- 
lant. The appellant challenged that 
order before the Labour Court under 
Section 31 (3) of the Madhya Pra- 
desh Industrial Relations Act, 1960. 
The Labour Court upheld the order 
of dismissal but its award was set 
aside in revision by the Industrial 
Court, Being aggrieved by the lat- 
ter judgment, the Electricity Board 
filed an application in the High 
Court of Madhya Pradesh under Arti- 
cles 226 and 227 of the Constitution. 
The writ petition was allowed by the 
High Court by its judgment dated 
April 13, 1970. The High Court re- 
opened the order passed by the La- 
bour Court upholding the appel- 
lant’s dismissal. This appeal by spe- 
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cial leave is directed against the judg- 
‘ment of the High Court. 

2. Mr, Naunit Lal who appears on 
behalf of the appellant ‘contends that 
the appellant’s dismissal is indefensi- 
ble, biased as it is on an alleged mis- 
conduct entirely unconnected with 
his official duties, Having gone 
through the judgments of the Labour 
Court, Industrial Court and the High 
Court and having had a fresh look at 
the evidence we see no reason for 
interfering with the view that the 
order of dismissal is justified and is 
supported by evidence relating to 
the appellant’s official discharge of 
duties. 

3. This appeal must therefore fail, 
but there will be no order as to costs. 
We must record that learned counsel 
for the Madhya Pradesh Electricity 
Board has assured this Court that if 
the appellant applies afresh for the 
post of a lower division clerk, that 
application will be considered fa- 
vourably and sympathetically. 

Appeal dismissed. 


AIR 1977 SUPREME COURT 2080 
(From: AIR 1967 Madh Pra 197) 


V. R. KRISHNA IYER AND S, 
MURTAZA FAZAL ALI, JJ. 


The Bhopal Sugar Industries Ltd., 
Appellant v. The State of Madhya 
Pradesh and others, Respondents. 

Civil Appeal No, 2288 (N) of 1968, 
D/- 25-1-1977. 

M. P, Ceiling on Agricultural 
Holdings Act (1960), Sec. 9 — Inter- 
pretation — Company owning sugar- 
cane factory — Held, it was bound 
to make a return in terms of S. 9. 


Although the definition contained in 
Section 2 (d) of “ceiling area’ refers 
to Section 7 and section states that a 
person is entitled to hold land up to 
twenty five standard acres, other 
than exempted land, and although 
the provisions in Section 3 regarding 
exempted lands start with the preli- 
minary statement that the lands 
mentioned therein “shall be exempt- 
ed from the provisions of this Act”, 
Section 9 must be interpreted in the 
setting and context thereof and hav- 
ing due regard to the purpose of the 
provision. The statutory objective 
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was to have before the State Gov- 
ernment or the appointed officers 


enforcing land reforming laws all the 
lands held by various persons in the 
State exempted or not from the ope- 
ration thereof on account of specific 
provisions in the Act, That is why 
Section 9 is widely worded and ex- 
pressly includes the exempted lands 
for the purpose of return, AIR 1967 
Madh Pra 197, Affirmed, 

(Paras 2 and 3) 

KRISHNA IYER, J.:— The appel- 
lant who has come up by certificate 
has urged a point which we do not 
think has any merit. 

2. The short question that arises 
under the Madhya Pradesh Ceiling on 
Agricultural Holdings Act, 1960 (Act 
No. 20 of 1960) (for short, the Act) 
is whether the appellant a company 
owning sugarcane factory, was bound 
to make a return in terms of Sec- 
tion 9 of the Act. Although the defi- 
nition contained in Section 2 (d) of 
‘ceiling area’ refers to Section 7 and 
section states that a person is entitl- 
ed to hold land up to twenty five 
standard acres, other than exempted 
land, and although the provisions in 
Section 3 regarding exempted lands 
start with the preliminary statement 
that the lands mentioned therein 
“shall be exempted from the provi- 
sions of this Act”, we are inclined to 
the view that S. 9 must be interpret- 
ed in the setting and context thereof 
and having due regard to the pur- 
pose of the provision. 

3. The statutory objective was to 
have before the State Government or 
the appointed officers enforcing land 
reforming laws all the lands held by 
various personsin the State exempted 
or not from the operation thereof on 
account of specific provisions in the 
Act. That is why 5. 9 is widely 
worded and expressly includes the 
exempted lands for the purpose of 
return. In this view of the matter 
there is no need to interfere with the 
construction adopted by the High 
Court and we affirm the interpreta- 
tion of the section accepted by the 
High Court. 

4. It is true that in the present 
case onthe construction we have now 
adopted there has been a contraven- 
tion of the provisions of S. 10 which 
may or may not invite the penalty 
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under Sec, 10 (2) of the Act. We are 
unable to see that any serious pe- 
nalty is prescribed under S. 10 (2) 
and therefore the punitive consequ- 
ence may not weigh with the autho- 
rity in making much of the omission 
to file the return in time although 
we would certainly emphasize the 
great importance in the enforcement 
of the land reform laws that returns 
must be filed by all persons who are 
bound to file such returns otherwise 
the enforcement of the Act may be 
defeated. Therefore, we direct the 
appellant to file the returns contem~ 
plated by S. 9 within two weeks from 
today. We, however, make it clear 
that the returns must be of all the 
lands held by the appellant as on the 
date on which he should have filed 
the returns if S. 9 had applied to 
him, Shri S, T, Desai appearing for 
the appellant assures that his client 
will comply with this direction, If he 
does, this order will be taken into 
consideration by the officers concern- 
ed in not initiating any action for 
failure to comply with the obligation 
to furnish the returns in time. The 
appeal is dismissed with costs. 


Appeal dismissed. 


AIR 1977 SUPREME COURT 2081 


(From: Bombay)* 

S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM, JJ. 
Revappa Deogonda Bagle and an- 
other, Appellants v. State of Maha- 
rashtra, Respondent, 
Criminal Appeal 

D/- 17-1-1977. 

Penal Code (1860), S. 302 r.w. S. 34 
— Two accused making joint attack 
on deceased causing his death — On 
facts held offence under Ss, 302/34 
was made out. (Para 2) 

V. Maya Krishnan, Adv. A, C., for 
Appellants; S. B. Wad and M. N. 
Shroff, for Respondent. 

FAZAL ALI, J.:— In this appeal by 
special leave, the appellants have 


E a a en eee 
‘(Criminal Appeal No. 351 of 1969, 
D/- 8-12-1970 (Bom)), i 
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No. 13 of 1972, 


Revappa v. State of Maharashtra (Fazal. Ali J.) 
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been convicted under S, 302 read 
with S5. 34 of the Indian Penal Code 
and sentenced to imprisonment for 
life for having committed the murder 
of deceased Sharnappa. The prosecu- 
tion case has heen detailed in the 
judgments of the Sessions Court and 
that of the High Court. Briefly put, 
the occurrence appeared to have ari- 
sen out of some differences between 
the deceased and the appellants, who 
are his first cousins. A few years 
ago the deceased is said to have elop- 
ed with the wife of the accused 
Revappa and was trying to induce 
the wife of the other appellant also. 
This is suggested to be the immediate 
motive for the murder, According to 
the prosecution, on the date of oc- 
currence, when the deceased went to 
his cattle-~shed with some chanted 
threads, he asked P. W, 3 Shiv Shan- 
kar to put the threads around bul- 
locks. While he was returning to the 
field he was accosted by the two ap- 
pellants who jointly attacked him 
with axes causing very serious inju- 
ries on his head and neck, as a re- 
sult of which the deceased died. A 
report was immediately lodged at the 
Police Station before Police Patil 
and after due investigation a charge- 
sheet was submitted against the ap- 
pellants. The defence was that the 
appellants were innocent and falsely 
implicated due to enmity, The cen- 
tral evidence against the appellants 
consists of the testimony of P. W. 3 
Shiv Shankar, who is the main eye- 
witness in the case, His evidence is 
corroborated by P, W. 8 Dharmanna 
Basvant and P. W, 9 Sangappa Gursi- 
dappa and P, W, 11 Dharmanna 
Birajdar, who saw the accused run- 
ning away immediately after the oc- 
currence, We have gone through the 
medical report, which fully corrobo- 
rates the joint assault made by the 
appellants on the deceased. Courts 
below have carefully appreciated the 
evidence on record and have come to 
the conclusion that the prosecution 
has proved its case beyond reason- 
able doubt, The Sessions Judge, how- 
ever, thought that the case made out 
by the prosecution was one under 
Section 325, I. P.C, and he accord- 
ingly convicted the aecused under 


that section, On appeal by the State 
to the High Court, the High Court 
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took the view that the judgment of 
the Sessions Judge was wrong and 
that the case made out by the pro- 
secution was one under Ss. 302/34, 
I. P.C, simpliciter. 


2. Having gone through the evi- 
dence of the witnesses and having 
read the judgment of the High 
Court we are satisfied that the case 
of murder against both the appel- 
lants has been clearly made out. Mr. 
V. Maya Krishnan, appearing for 
the appellants, submitted that no re- 
liance should be placed on P., W. 3 
Shiv Shankar because he was inte- 
rested. Even if it is so, this is no 
ground to distrust his testimony, par- 
ticularly when he has been believed 
by the courts of facts. It was then 
argued that the entire genesis for 
the occurrence vanishes because from 
the post-mortem report it would ap- 
pear that the chanted threads were 
found from the person of the de- 
ceased. This argument does not lead 
us anywhere because there is no- 
thing to show that all the chanted 
threads that the deceased had brought 
with him were given to P. W. 3 
Shiv Shankar and no thread remain- 
ed with him, Lastly, it was argued 
that there was some discrepancy in 
the evidence in that some of the wit- 
nesses have said that- the occurrence 
took place while the complainant 
was returning from his field to his 
home, These are very minor discre- 
pancies which have been considered 
by the courts below, As both the ap- 
pellants made a joint attack on the 
deceased causing his death, Ss. 302/ 
34. I. P. CG. clearly apply to this 
case. 





3. For the reasons given above, we 
confirm the conviction of the appel- 
lants and dismiss the appeal. 


Appeal dismissed. 


Devi Sahai v. Union of India (Ray C. J.) 


ALR. 


AIR 1977 SUPREME COURT 2082 
(From: Punjab)* 
A. N. RAY, C. J.. M, H. BEG 
AND JASWANT SINGH, JJ. 


Devi Sahai Palliwal, Appellant v. 
Union of India and another, Respon- 
dents. 


Civil Appeal No. 1831 of 1968, D/- 
3-11-1976. 


Contract Act (1872), S. 70 — Suit 
for possession and mesne profits — 
Defendant’s failure to deliver vacant 
possession alleged — In absence of 
proper pleadings under S. 70 plaint 
should not be entertained, AIR 1977 
SC 329, Rel. on. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1977 SC 329 6 


RAY, C. J.:— This appeal is by 
certificate from the judgment dated 
8 February 1965 passed in Regular 
First Appeal No, 59-D of the 1956 
by the High Court of Punjab Circuit 
Bench at Delhi. 


2. The appellant filed suit against 
respondent No, 2 herein and claimed 
possession of suit premises. Respon- 
dent No. 2 had taken possession of 
the premises on 1 February 1954. On 
17 September 1954 respondent No. 2 
gave notice to the appellant that the 
premises occupied by it would not be 
required by it after 30 September 
1954. 

3. The controversy is that respon- 
dent No. 2 did not deliver vacant 
possesion to the appellant or his son 
though the appellant specifically 
wrote to the respondent in that be- 
half. 


4. The case of the respondent is 
that the respondent had entered in- 
to possession on 1 February 1954 and 
one Gaya Prasad agent of the appel- 
lant had let the respondent into pos- 
session. The same Gaya Prasad who 
as agent of the appellant had let 
the respondent into possession too 
vacant possession of the premises. 


| 


































Rs. 600/- against _the respondent, 


*(First Appeal No, 59-D of 1956, D/ 
8-2-1965 (Punj at Delhi)). 
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There is no dispute with regard to 
that portion of the judgment. 


6. The only dispute raised by 
counsel for the appellant is that the 
respondent did not deliver vacant 
possession in accordance with the 
contract and therefore the respon- 
dent is liable for mesne profits, The 
High Court found that there was no 
enforceable contract and the appel- 
lant was not entitled to rely on it. 
The High Court was correct in hold- 
ing that. We have examined the 
plaint. There is no allegation in the 
plaint to support any pleading under 
Section 70 of the Indian Contract 
Act, In our recent unreported deci- 
sion dated 28th October 1976 in 
Union of India v, Sitaram Jaiswal 
(Civil Appeal No, 1762 of 1968) (since 
reported in AIR 1977 SC 329) we 
have held that in the absence of pro- 
per pleadings under Section 70 of the 
lindian Contract Act the plaint should 
not be entertained. 


7. The greater hurdle and one 
which is insurmountable in the way 
of the appellant is that the entire 
cause of action is misconceived, If 
Gaya Prasad had taken possession 
and if Gaya Prasad according to the 
appellant is a trespasser the suit 
would lie against Gaya Prasad. It is 
admitted that the respondent is no 
longer in possession and was not in 
possession of the premises after hr 
had delivered possession to Gaya Pra- 
sad, If any decree was passed in fa- 
vour of the appellant against the 
respondent obviously if the decree 
had to be executed it could not be 
executed against the respondent. 
Therefore the only remedy that the 
appellant had was to file a suit 
against Gaya Prasad. The appellant 
chose not to do so. 


8. For these reasons the appeal is 
dismissed, Parties will pay and bear 
their own costs. 


Appeal dismissed. 


Birpal Singh v. State of U. P. (Untwalia J.) 


[Prs. 1-2} S.C. 2083 


AIR 1977 SUPREME COURT 2083 
(From: Allahabad)* 


N. L. UNTWALIA AND S, 
MURTAZA FAZAL ALI, JJ. 
Birpal Singh and others, Appel- 

lants v. State of U. P., Respondent. 

Criminal Appeal No. 73 of 1976, 
D/- 22-7-1977, 

Penal Code (1860), Ss. 302, 307 and 
34 — Trial Court acquitting all ac- 
cused — Reversal of order of acquit- 
tal by High Court in respect of four 
accused — Evidence — Appreciation 
of — Conviction of one accused under 
S. 302, held, perfectly justified in 
view of opinion of ballistic expert 
and consistent prosecution evidence — 
Prosecution story in respect of other 
three accused, however, found to be 
doubtful — Their conviction, held, 
was liable to be set aside, (Evi- 
dence Act (1872), S. 3 and Criminal 
P. C, (1898), S. 423). Govt. App, No. 
2433 of 1971, D/- 13-11-1975 (Al), 
Reversed. (Paras 4, 5, 6 and 7) 


Mr, G. P. Goyal, Advocate, for Ap- 
pellants; Mr. D. P. Uniyal, Sr. Advo- 
cate, (Mr. O. P. Rana, Advocate with 
him), for Respondent, 

UNTWALIA, J.i— This is an ap- 
peal under Section 2 (a) of the Sup- 
reme Court (Enlargement of Criminal 
Appellate Jurisdiction) Act, 1970 by 
four persons. After setting aside the 
order of acquittal recorded in their 
favour by the trial Court, the Allaha- 
bad High Court has convicted them 
under the various sections of the Pe- 
nal Code. 


2. There is a field bearing plot 
No, 271 known as Patiawala field in 
village Gudera in the District of 
Farrukhabad, In relation to this field 
there was a dispute between appel- 
lant Mathura Singh and Ram Lal the 
person killed in the occurrence in 
question. Appellants Birpal Singh, 
Kunendrapal Singh and Suraj Pal 
Singh are sons of Mathura Singh. 
Mathura Singh had filed a declara- 
tory suit on 13-6-1968 under Section 
229-B of the U, P. Zamindari Aboli- 
tion: Act impleading Ram Lal and 
others as defendants in that suit. 


*(Govt, Appeal No. 2433 of 1971, D/- 
13-11-1975 (Al). 
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During the pendency of the said suit, 
however, a proceeding under Section 
145 of the Code of Criminal Proce- 
dure, 1898 was eventually decided in 
favour of Ram Lal on 13-8-1969. He 
was declared to be in possession of 
the plot and continued to be so there- 
after. On the morning of 10-4-1970 
Ram Lal and his sons went to that 
field to harvest the crop, The appel- 
lants wanted to obstruct them from 
doing so. On the intervention of cer- 
tain persons, the appellants left the 
spot with a threat that they would 
kill Ram Lal and his sons and would 
take away the crop from the Khal- 
yan, The harvesting was, however, 
completed by Ram Lal on the 10th 
of April and the crops were stored 
in the fields of P. W. Prahlad and 
others. 


3. The prosecution case further 
was that on the llth of April, 1970 
Ram Lal and his sons went to the 
Khalyan and started the thrashing of 
the harvested crop. One of the sons 
of Ram Lal named Ram Bharosey 
went to Amritpur Out Post and lodg- 
ed a report at about 11.00 A. M. on 
the llth of April regarding the inci- 
dent which occurred on the 10th Ap- 
ril. He returned to the Khalyan 
after lodging the report. At about 
12.30 P. M. the appellants in the 
company of four others — one of 
whom was Sheo Mangal Singh form- 
ed an unlawful assembly and came 
with a bullock-cart to the Khalyan 
of Ram Lal, Mathura Singh is said 
to be carrying a spear. Appellants 
Birpal Singh and Kunendrapal Singh 
as also Sheo Mangal Singh (since ac- 
quitted) were carrying guns, The 
story of the main occurrence is that 
appellant Suraj Pal Singh took the 
gun of Sheo Mangal Singh and aim- 
ed it at Ram Lal whereupon he rais- 
ed his left arm, Thereafter, he fired 
a shot causing injury on the outer 
side of the left arm. Appellant Bir- 
pal Singh fired another shot on the 
chest of Ram Lal, the injury caused 
by which proved to be fatal. Appel- 
lant Kunendrapal Singh is said to 
have fired the gun which he was 
carrying on P. W. Ram Chander (son 
of Ram Lal) and P, W. Prahlad caus- 
ing injuries to them, The other mem- 
bers of the mob are said to be car- 
rying lathis, All the 8 persons were 


A. I. R. 


put on trial for having committed 
various offences under Section 302, 
Section 302/34, Section 307, S. 307/34, 
Section 147 and Section 148 of the 
Penal Code, Finding very many dis- 
crepancies and improbabilities in the 
prosecution case, the trial Judge doubt- 
ed the whole case and acquitted all 
the accused, The State preferred an 
appeal before the High Court which 
was allowed against the four appel- 
lants but dismissed against the other 
four. Appellant Birpal Singh has 
been convicted under Section 302 
simpliciter and sentenced to undergo 
imprisonment for life. Each of the | 
three other appellants has been given 
life imprisonment with the aid of 
Section 34 for causing the death of 
Ram Lal. Appellant Kunendrapal 
Singh has been awarded a-sentence of 
rigorous imprisonment for 5 years 
under Section 307. Section 34 has 
been applied in relation to this count 
in case of the other appellants, Since 
the acquittal of the other four was 
maintained by the High Court, no 
conviction could be recorded against 
any of the appellants under Sec. 147 
or Sec, 148 of the Penal Code. 

4, We are of the opinion that the 
conviction of appellant Birpal Singh 
only under Section 302 of the Penal 
Code is sustainable while that of the 
others under any count cannot be up- 
held. In relation to them, we find 
that the prosecution case and the evi- 
dence suffered with such infirmities 
that none of the other three appel- 
lants could justifiably be convicted 
under any count, and specially, when 
an order of acquittal had been re- 
corded in their favour too by the 
trial Court, In the light of the well- 
establised principle of law governing 
the power of the High Court to in- 
terfere with an order of acquittal the 
High Court was not at all justified in 
reversing the order of the trial Court 
and convicting the said three appel- 
lants. We shall proceed to state the 
broad features of the matter in this 
connection. 

5. Appellant Birpal Singh was 
carrying his licenced gun which was 
later seized by the police. On exa- 
mining some of the empty cartridges 
the Ballistic Expert could give a de- 
finite opinion that his gun had been 
used in the occurrence, The prosecu- 
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tion evidence was consistent and did 
not suffer from any infirmity as to 
the guilt of this appellant. He fired 
his gun and caused injuries to Ram 
Lal on his chest resulting in, his 
death. Conviction of Birpal Singh, 
therefore, under Section 302 of the 
Penal Code with a sentence of life 
imprisonment is perfectly justified. 


6. Appellant Suraj Pal Singh is 
said to have snatched the gun of 
Sheo Mangal Singh (since acquitted). 
The latter was also a gun licensee. 
His gun was seized, The Ballistic Ex- 
pert could not connect any of the 
empty cartridges as having been fired 
from this gun. As admitted by one 
of the prosecution witnesses, | Sheo 
‘Mangal Singh was ill and confined to 
bed at the time of the occurrence. 
His presence, therefore, at the place 
of the occurrence was not only doubt- 
ful, but perhaps false, as noticed by 
tye High Court. That being 50, ae 
prosecution story of Suraj Pal Sing 
having used Sheo Mangal Singh’s gun 
became very very doubtful. If the 
prosecution evidence was correct as 
to the firing of a gun shot by Suraj 
Pal Singh then the wound of entry 
ought to have been found on the in- 
ner side of the left arm of Ram Lal 
because he had raised his arm before 
the shot hit it, But it was just the 
reverse, The wound of entry was on 
the outer side of the left arm. The 
prosecution case, therefore, against 
appellant Suraj Pal Singh was yy 
very doubtful and the High Cour 
was not justified in convicting him. 

7. Appellant Kunendrapal _ Singh 
has been convicted under Section 307 
of the Penal Code for attempting to 
murder P. Ws, Ram Chander and 
Prahlad. An order of acquittal _ was 
recorded by the trial Court in this re- 
gard too, The High Court without 
discussing the prosecution evidence 
and without finding whether it was 
reliable in regard to this part of the 
aceurrence has reversed the order of 
acquittal and recorded an order of 
conviction against the appellant 
Kunendrapal Singh, This is not at 
all justified. Appellant Mathura 
Singh, according to the prosecution 
story, was carrying a spear. No spear 
injury was found on any person on 
the prosecution side. The case against 
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this appellant also was sufficiently 
doubtful and the High Court’s inter- 
ference with the order of acquittal 
recorded in his favour by the trial 
Court cannot be justified. 


8. In the result we allow the ap- 
peal of appellants Kunendrapal Singh, 
Suraj Pal Singh and Mathura Singh 
and set aside their convictions and 
the sentences under all] the counts. 
The order of acquittal recorded in 
their favour by the trial Court is 
maintained, . The appeal of appellant 


Birpal Singh is dismissed but with 
this modification only that his con- 
viction and sentence under Section 


307/34 obviously cannot be upheld, It 
is accordingly set aside. His convic- 
tion and sentence of life imprison- 
ment, however, under Section 302 of 
the Penal Code are maintained, 
Order accordingly. 


AIR 1977 SUPREME COURT 2085 
(From Caleutta: 1975 Lab LC 1153) 
P. K. GOSWAMI AND 
S. MURTAZA FAZAL ALI, JJ, 
The Workmen of New Allenberry 
Works, Appellant v, M/s. Deepak In- 


dustries Ltd., and others, Respon- 
dents. 


Civil Appeal No. 1369 of 1975, D/- 
15-4-1977. 


Civil P. C, (1908), O. 23, R. 3 — 
Industrial dispute — Parties compro- 


mising the matter at the stage of ap- 
peal to Supreme Court against deci- 


. Sion of Division Bench of High Court 


on the question whether there was in- 


dustrial dispute or not — Appeal 
disposed of in terms of compromise. 
(Para 3) 

GOSWAMI, J.i— This appeal by 


special leave is directed against the 
judgment of the Calcutta High Court 
in an industrial matter, The Divi- 
sion Bench, differing from the learn- 
ed single Judge, held that there was 
no industrial dispute within the 
meaning of Section 2 (k) of the In- 
dustrial Disputes Act, 1947, as the 
Union, which espoused the cause of 
the 174 dismissed employees of the 
company, had no valid or legal autho- 
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rity to represent the dismissed em- 
ployees, 

2. We have heard counsel at some 
length, but when we have assembled 
this morning, we are glad to find the 
parties have compromised their dif- 
ference finally. In that view of the 
matter, we express no opinion on the 
correctness or otherwise of the deci- 
sion of the Division Bench, The 
parties have settled the dispute on 
the following terms:— 

“The parties agree that the work- 
men other than those who have set- 
tled their accounts fully and finally 
against signed receipts, will be paid 
retrenchment compensation as on 
9-11-67, in accordance with Section 
25-F of the Industrial Disputes Act. 
1947, subject to a minimum of 
Rs. 1,000/- each. 

This will be paid to individual 
workman against their receipts with- 
in six weeks from today or as soon 
thereafter as the workmen present 
themselves for payment , . 

There will be no order as to rem- 
statement.” 

8. The respondent company also 
agrees to pay Rs. 1,000/- as costs of 
the appellant, The appeal is dispos- 
ed of in terms of the above compro- 

Order accordingly. 





AIR 1977 SUPREME COURT 2086 

(From: 1973 Tax LR 2159 (Raj)) 
A. N. RAY, C. J, M. H. BEG 
AND JASWANT SINGH, JJ, 

Writ Petn. No. 49 of 1973: 

Delhi Cloth and General Mills Co. 
Ltd. and others, Appellants v. R. R. 
Gupta, Commercial Tax Officer, Jai- 
pur and another, Responderts, 

AND 

Civil Appeals Nos. 43 and 44 of 
1973: 

Delhi Cloth md General Mills Co. 
Ltd., Appellants v. R. R. Gupta and 
others, Respondents. 

Writ Petn, No. 49 of 1973 and 
Civil Appeals Nos. 43 and 44 of 1978, 
D/- 3-5-1976. 

(A) Rajasthan Sales ‘Tax Act (29 of 
1954), Sch. Entry 18 — Rayon tyre 
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cord fabric, if textile fabrie so as to 
fall under Entry 18 — (Central Ex- 
cises and Salt Act (1944), Sch. I, En- 
try 22-AA). 


The question whether or not ra- 
yon tyre cord fabric is “textiles” fab- 
ric so as to fall under Sch, Entry 
18 of Raj. Sales Tax Act is certainly 
a question which appertains to the 
knowledge of technical aspects of 
textile weaving and production to de- 
termine at what stage threads or 
cords forming warps and wefts real- 
ly amount to a “fabric”, It is true 
that the term fabric has a wide mean- 
ing. The essential question to deter- 
mine in the stage at which the goods 


under consideration become a “tex- 
tile fabric’, The meaning of the 
term “textile”, given in the Oxford 


Dictionary, is “A woven fabric; any 
kind of cloth.” It must aequire a body 
and a texture, Presumably it is not just 
the skeleton of a textile. Apparently, 
it is more than that. But it may also 
be said that in the technical and 
commercial parlance it is a “fabrie”. 

(Paras 10, 11) 


It is not so much the point of 
manufacture at which the Mills sell 
their own product which determines 
the nature of goods which are entitl- 
ed to exemption, but it is the stage 
reached by this product, in the pro- 
cess of manufacture or fabrication of 
a “textile”, which should decide the 
question, A textile fabric does not 
cover everything which could be 
made into a fabric, Mere cord does 
not become a textile fabric just be- 
cause it requires some skill to make 
it. The rather wide dictionary mean- 
ings of the term “fabric” do not ap- 
pear to us to give the exact meaning 
of the term “fabric” as used in the 


‘relevant entries entitled to exemption. 


In the entries, it evidently means a 
fabric which is also a textile. The 
question, therefore, to be determined 
by the tax authorities themselves is 
whether the product for which the 
Mill claims exemption is a textile 
fabric and not any other kind of 
fabric. (Para 14) 

(B) Constitution of India, Art. 226 
— Writ petitions against orders of 
Commercial Tax Officer assessing 
sales tax on “rayon tyre cord fab- 
ric” under Rajasthan Sales Tax Act 


1977 D.C. &G. Mills v, Commrl, Tax 


— Alternative remedies of appeal and 
revision, not availed — High Court 
did not find any error “apparent 
upon the face of the record” — High 
Court was justified in not interfering 
with decision of taxing authorities at 
this stage. 1973 Tax LR 2159 (Raj), 
Affirmed, (Para 12) 


(C) Constitution of India, Art. 32— 
Writ petition against order of Com- 
mercial Tax Officer assessing sales 
tax on “rayon tyre cord fabric” 
under Rajasthan Sales Tax Act 
No fundamental right was shown to 
be affected — No absence of juris- 
diction of the-taxing authority — Al- 
ternative remedies of appeal and re- 
vision under the Act not availed — 
Supreme Court did not interfere 
under Art, 32. (Para 13) 

Mr. A. K. Sen and Mr. B, Sen Sr. 
Advocates and Mr. H. K, Puri, Ad- 
vocate, for Appellants; Mr S, T. 
Desai, Sr. Advocate, (Mr. S. M. Jain 
and Mr, S. K. Jain, Advocates with 
him), for Respondents, 

M. H. BEG, J..— We have before 
us a petition under Art. 32 of the 
Constitution and two appeals by spe- 
cial leave from the judgment of the 
High Court of Rajasthan between the 
same parties, The three cases be- 
fore us raise the same question of 
law. It is: Do the goods called “Ra- 
yon tyre Cord Fabrice” sold by the 
Delhi Cloth & General Mills Co, Ltd. 
to manufacturers of tyres, who use 
it for the purpose of impregnating it 
with rubber, fall under Entry 18 of 
the Schedule of the Rajasthan Sales 
Tax Act, 1954 (hereinafter referred 
to as ‘the Act’)? 

2. The schedule mentioned above 
gives a list of goods on the sale or 
purchase of which no tax is payable 


— 


under the Act, The relevant Entry 18,_ 


which was omitted in 1973, reads as 
follows: 

“18. All cotton fabrics, rayon or 
artificial silk fabrics, woollen fabrics, 
sugar and tobacco, as defined in the 
Additional Duties of Excise (Goods of 
Special Importance) Act, 1957 (Cen- 
tral Act 58 of 1957).” 

Section 2 (c) of the Additional Duties 
of Excise (Goods of Special Impor- 
tance) Act, 1957, lays down: 

“2 (c) the words and expressions 
‘sugar’, ‘tobacco’, ‘cotton fabrics’, 
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‘silk fabrics’, ‘woollen fabrics’ and ‘ra- 
yon or artificial silk fabrics’ shall 
have the meanings respectively assign- 
ed to them in Items Nos, 1, 4, 19, 20, 
21 and 22 of the First Schedule to 


the Central Excises and Salt Act, 
1944,” 

3. The writ petition of the Delhi 
Cloth and General Mills Co. Lid. 


states that “rayon tyre cord fabric” 
is “manufactured out of rayon yarn 
and cord”. It goes on to explain that 
this fabric is “a textile consisting of 
rayon threads in the warp and cot- 
ton threads in the weft and is manu- 
factured on weaving looms in the 
same manner as in other ordinary 
textile”, It is also stated there: 

“The fabrie consists of more than 
60% by weight of rayon and is un- 
processed. The weft threads are not 
used merely for tying the warp 
threads together for the purpose of 
convenient transport or storage but 
form an integral part of the whole 
fabric”. 

4. The petitioners state that 
manufacturers of tyres to whom the 
fabrie is supplied “impregnate the 
fabric with rubber and weave it into 
a fabric in the same way as is being 
done by the first petitioner.” Thus, 
the petitioners allege that they manu- 
facture “a textile” and also that it 
served as part of raw material for 
what ultimately also goes into the 
manufacture of a fabric. 

5. After indicating the manner in 
which and the substance out of which 
“rayon tyre cord fabric” is made 
and its composition, the petition sets 
out Item 22 of the first schedule of 
the Central Excises and Salt Act, 1944 
as the applicable entry covering the 
goods manufactured by the peti- 
tioner. This item reads as follows: 


“Rayon or artificial silk fabrics 
‘means all varieties of fabrics manu- 
factured either wholly or partly from 
rayon. or artificial silk and includes 
embroidery in the piece, in strips or 
in the motifs and fabrics impregnated 
or derivatives or of other artificial 
plastic materials, but does not in- 
clude any such fabrics— 

(i) If it contains 40% or more by 
weight of wool. 

(ii) If it contains 40% or more by 
weight of silk. 


the 
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(iii) If it contains cotton and less 
than 60% by weight of rayon or 
artificial silk; or 


(iv) If it contains no cotton and 
less than 40% by weight of wool and 
less than 40% by weight of rayon or 
artificial silk.” 


6. The petitioners assert that, from 
years 1966 to 1969, the respondent 
Commercial Tax Officer was not sub- 
jecting the goods of this description 
to sales tax and accepted the case of 
the petitioners that they were ex- 
empt from taxation. The reasoning 
of the Commercial Tax Officer, in 
exempting these goods, is also men- 
tioned, It is then stated that, as some 
questions were put in the Rajasthan 
State Legislative Assembly, on or 
about 30th April, 1971, asking for the 
reason why this particular type of 
goods of the petitioners were exempt- 
ed from sales tax, the Commissioner 
of Commercial Tax issued a letter to 
the Commercial Tax Officer to levy 
sales tax on the “rayon cord fabric” 
manufactured by the petitioner. 
Thereafter, notices under the proviso 
to S. 12 (1) of the Act were issued 
for the years 1965 to 1969 with a 
view to reopening the assessments on 
the ground that the sales of these 
goods had wrongly escaped assess- 
ment, but those were dropped due to 
some preliminary objections. Fresh 
notices were then issued and proceed- 
ings for subsequent assessment years 
were also taken. By orders passed 
on various dates, the Commercial 
Tax Officer rejected the petitioners’ 
objections to sales tax on “rayon 
tyre cord fabric’, The petitioners 
have, however, come up to this Court 
directly against the order and provi- 
sional assessment dated ist Novem- 
ber, 1972. It also appears from the 
writ petition that proceedings for the 


assessment year 1972-73 are still 
pending before the Commercial Tax 
Officer. Civil Appeals Nos, 43 of 


1973 and 44 of 1973 by special leave 
are directed against a common judg- 
ment of a Division Bench of the 
High Court of Rajasthan, given on 
27-10-1972,* dismissing the appel- 
lants’ writ petitions against the as- 
sessment order dated 26th March, 
1971, for the years 1968-69 and 1969- 


*Reported in 1973 Tax LR 2159 (Raj) 





70 made by the Commercial Tax Of- 
ficer. 


T. The view of the Commercial 
Tax Officer, questioned by the peti- 
tioners, was that the goods now 
sought to be taxed are not the "end 
product”. The High Court did not 
go into the merits of the case. It ac- 
cepted the preliminary objection of 
the State of Rajasthan that the peti- 
tioner should first resort to alterna- 
tive remedies provided under the Act 
so that the appellate authority under 
Section 13 of the Act may go into 
the whole evidence and decide dis- 
puted questions of fact. There is 
also provision for revision by the 
Board of Revenue under Section 14 
when moved by the assessing autho- 
rity, The High Court did not find 
any error “apparent upon the face of 
the record”. The taxing authorities 
have the jurisdiction to decide the 
question before them either rightly 
or wrongly. In any case, its view 
was that, until the statutory reme- 
dies had not been exhausted, leaving 
some “error apparent on the face of 
the record” still to be rectified by the 
High Court, a case for interference 
under Article 226 of the Constitution 
will not arise. 


8. It is urged on behalf of the 
Delhi Cloth Mills that no disputed 
question of fact arises. It is submit- 
ted that, on admitted facts, it could 
be decided whether the ‘tyre cord 
fabric” is an exempted “fabric” or 
not. We think that his view over- 
looks several matters, indicated be- 
low, including the admission on þe- 
half of the Delhi Cloth Mills that, in 
the case before us, the “tyre cord 
fabric” manufactured by it is woven 
by its purchasers “into a fabric in 
the same way as is being done by the 
first petitioners.” This certainly means 
that the tyre cord fabric serves as 
raw material for another fabric which 
ultimately emerges by subjecting the 
goods manufactured by Delhi Cloth 
Mills to a process of impregnating 
with rubber. 

9. A sample of the tyre cord fab- 
ric was actually produced before us. 
It is said that the “fabric” is manu- 
factured in the same way as cloth is 
woven on looms. It consists of cords 
which could be said to constitute 
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warps, running length-wise, and wefts, 
running breadth-wise. But, the spa- 
ces left between them are so wide, 
presumably for purposes of impregna- 
tion with rubber, that it may not 
pass for an ordinary “fabric” like 
one of these mentioned in Entry 19 
of the first schedule to the Central 
Excises and Salt Act, 1944, such as 
“tussors”, “corduroy”, “gaberdine”, 
“denim”, Indeed, if the “tyre cord 
fabric” is so well established a 
category of rayon “fabric” it 
could have found mentioned spe- 
cifically in Item 22 in the same 
way as the numerous varieties of cot- 
ton fabrics are mentioned in Item 19. 
In answer to this argument, it could 
be urged that, for some reason, En- 
try No. 22 does not enumerate rayon 
and silk fabrics in the same fashion 
as the cotton fabrics are specified by 
name in Item 19, 


10. It is certainly a question 
which appertains to the knowledge 
of technical aspects of textile weav- 
ing and production to determine at 
what stage threads or cords forming 
warps and wefts really amount to a 
“fabric”. It is true that the term fab- 
ric has a wide meaning, Its first 
meaning given in the Oxford English 
Dictionary is: “A product of skilled 
workmanship.” The first example of 
such a product is: “An edifice, a 
building.” The fourth example of 
the first meaning is: ‘a manufactur- 
ed material; now only a ‘textile fab- 
ric”, a woven stuff”. 


11. We think that we are neces- 
sarily concerned here only with “tex- 
tiles” as fabrics, This is clear from 
Entries 19 to 22 (D) ofthe first sche- 
dule of the Central Excises and Salt 
Act, 1944, Entry 22A is “textile fab- 
rics not elsewhere specified”. This 
residuary entry and the descriptions 


in preceding entries seem to us to 
make it abundantly clear that we 
are dealing here only with “textile 


fabrics.” The case of the Delhi Cloth 
Mills also is that the product is a 
“textile.” Therefore, the essential 
question to determine is the stage at 
lwhich the goods under consideration 
become a “textile fabric’. The mean- 
ing of the term “textile”, given in 
the Oxford Dictionary, is: “A woven 
fabric; any kind of cloth.” It must 
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acquire a body and a texture. Pre- 
sumably it is not just the skeleton of 
a textile. Apparently, it is more than 
that, But, against pushing this point 
of view too far it may be urged that 
in the technical and commercial par- 
lance we are dealing with a “fabric”. 


12. It is, therefore, difficult to 
find fault with the view of the High 
Court that there is no error apparent 
on the face of the record and that 
the taxing authorities should be left 
to determine whether the “tyre cord 
fabric” is more correctly capable of 
being described as a fabric or as 
merely cord pretending to pass off as 
a textile fabric. This is really a 
technical question. In any case, it is 
a question on which two views seem 
possible on apparent facts, And, nei- 
ther of the two views can be reject- 
ed outright as untenable. It requires 
careful consideration of the technical 
Processes of manufacturing, of the 
composition of the “tyre cord fabric”, 
and an evaluation of opinions of ex- 
perts on the subject, to be able to 
decide the question satisfactorily. It 
may also require some examination 
of commercial usage and terminology 
or the language of the market in 
goods of this type, We, therefore, 
think that the High Court was right 
in not interfering with the decision 
of the taxing authorities at this stage. 

13. We also think that for the 
same reason we could not interfere 
under Article 32 with the decision 
of the Commercial Tax Officer. In- 
deed, no fundamental right is shown 
to be affected by a mere determina- 
tion of the question indicated above. 
There is no absence of jurisdiction of 
the taxing authorities who had the 
power to decide the question either 
rightly or wrongly. 

14. It has been urged, on behalf of 
the Delhi Cloth Mills that the High 
Court should have interfered as the 
question whether the tyre cord fab- 
ric is the end product or not in the 
final manufacture of another . fabric 
was quite irrelevant, It was submit- 


ted that, so far as the Delhi Cloth 
Mills is concerned, the goods under 
consideration constituted the “end 


product” which they sell in the mar- 
ket. The example given was that of 
cloth which is the “end product” for 
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the mills which manufacture cloth, 
but, it becomes the raw material for 
tailors and for those who make 
ready-made clothes to sell them. This 
argument overlooks that it is not so 
much the point of manufacture at 
which the Mills sell their own pro- 
duct which determines the nature of 
goods which are entitled to exemp- 
tion, but it is the stage reached by 
this product, in the process of manu- 
facture or fabrication of a “textile”, 
which should decide the question, As 
we have already indicated, the con- 
text in which the entry occurs shows 
[that it is meant for “textile” fabrics 
and not for any kind of fabric. 
Therefore, even if the tyre cord fab- 
ric may be the end product for the 
Delhi Cloth Mills, the crucial ques- 
tion is: Does this product constitute 
a fabric which is a textile? A tex- 
tile fabrie does not cover everything 
which could be made into a fabric. 
Mere cord does not become a textile 
fabric just because it requires some 
skill to make it. The rather wide 
dictionary meanings of the term “fab- 
ric? do not appear to us to give the 
exact meaning of the term “fabric” 
as used in the relevant entries entitl- 
ed to exemption. In the entries, it 
evidently means a fabric which is 
also a textile. The question, there- 
fore, to be determined by the tax 
authorities themselves is whether the 
product for which the Delhi Cloth 
Mill claims exemption is a textile fab- 
ric and not any other kind of —fab- 
ric. 

15. Waving indicated the nature of 
the enquiry which must be under- 
taken by the taxing authorities, we 
find that there is no sufficient reason 
for overriding and discarding the 
High Court’s view that, on what ap- 
peared to the High Court to be a 
question of fact, it should not decide 
whether the product under considera- 
tion constitutes a fabric entitled to 
exemption. 

16. There was no appeal by the 
State of Rajasthan. It does not, 
therefore, seem proper for us to 
finally decide, on merits, the ques- 
tions argued before us in the ap- 
peals by the Delhi Cloth Mills which 
are before us unless we could have 
decided the matter in favour of the 
appellant. We could have only done 
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that if we were of opinion that the © 
taxing authorities had committed er- — 
ror apparent on the face of the re- 
cord. But, as already indicated 
above, we are not of this opinion. 

17. For all the reasons given 
above, we think that the writ peti- 
tion as well as the appeals by special 
leave are liable to be dismissed, and, | 
we hereby dismiss them with one set 
of costs. 

Petition and appeal dis- | 


missed. 
| 


AIR 1977 SUPREME COURT 2090 
(From: Punjab & Haryana) 
V. R. KRISHNA IYER AND 
A. C. GUPTA, JJ, 

Jagat Singh, Appellant v. Jai Dev, 
Respondent. 

Civil Appeal No. 816 of 1968, D/- 
24-9-1975. 

Punjab Pre-emption (Repeal) Act 
(11 of 1973), S. 3 — Bar to pass de- 
cree in suit for pre-emption — Bar 
operates only within the territorial 
limits of the Punjab State, 

Held that the decree granted in 
favour of the plaintiff in enforce- 
ment of a pre-emption right was li- 
able to be set aside in so far as the 
lands in Punjab State were concern- 
ed but the same would stand in so 
far as it related to the lands in Har- 
yana State. AIR 1974 SC 2068. Rel. 
on. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2068 1 


KRISHNA IYER, J:— The point 
involved in this case is specifically 
covered by a decision rendered by 
this Court in AIR 1974 SC 2068 
(Amarjit Kaur v. Pritam Singh). 

2. The action is one for pre-emp- 
tion and the son of the vendor is the 
pre-emptor, who is the plaintiff in 
the trial Court and respondent be- 
fore us. The vendee, defendant, is 
the appellant before us, The right 
of pre-emption has now been taken 
away by Section 3 of the Punjab 
Pre-emption (Repeal) Act, 1973. This 
operates only within the territorial 
limits of the Punjab State. The re- 
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sult is that the lands covered by the 
sale deed, in so far as they lie within 
the State of Punjab, cannot be sub- 
jected to the right of pre-emption of 
the plaintiff, The decree which he 
has secured in enforcement of such 
a pre-emption right, must fail and 
the suit, to the extent to which the 
lands lie within the State of Punjab, 
must be dismissed. 

3. Both sides agree that so far as 
the lands which lie within the Har- 
yana State — a part of the lands 
sold is within the Haryana State — 
will not be affected by the Punjab 
Pre-emption (Repeal) Act 1973 and 
that the sale deed so far as that 
land is concerned, will not stand. — 

4, Thus, in so far as the lands in 
Punjab State are concerned, the 
Sale Deed is valid and the lands 
which lie within the Haryana 
State are concerned, the Sale Deed 
is bad, The result is that the decree 
granted in favour of the plaintift/ 
respondent by the High Court will, 
in so far as it relates to the Haryana 
lands, stand since the sale, as we 
have observed, to that extent is bad. 
The rest of the decree will not stand 
and is hereby set aside. The decree 
of the High Court will be modified in 
this manner. Parties will bear their 
own costs throughout. f 

Order accordingly. 





AIR 1977 SUPREME COURT 2091 
(From: Bombay)* 

N. L. UNTWALIA AND P. N. 
SHINGHAL, JJ. 

State of Maharashtra, Appellant v. 
Kaliar Koil Subramaniam Rama- 
swamy, Respondent. 

Criminal Appeal No, 6 
D/- 8-8-1977. 

Prevention of Corruption Act (1947) 
S. 5 (1) (e) and 5 (3) (as amended in 
1964) — Constitution of India, Arti- 
cle 20 (1) — Criminal misconduct — 
Possession of disproportionate pecu- 
niary resources or property — Mere 
possession made offence under Clause 
(e) — No evidence that accused was 


*(Criminal Appeal No, 1575 of 1969, 
D/- 8-10-1971 (Bom.)), 
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in such possession after 18-12-1964 
when Cl, (e) came into existence — 


Accused is entitled to protection 
under Art, 20 (1) of Constitution. 


The accused was found in posses- 
sion of disproportionate assets by the 
search made on 17-5-1964, While the 
matter was still under investigation 
the Act was amended by Amending 
Act 40 of 1964 and Cl. (e) was added. 
The trial Court convicted the accus- 
ed under S. 5 (2) as he held that he 
had committed offences under Cls. (a) 
(b) (d) and (e) of S. 5 (1) and Ss, 161 
and 165, Penal Code. The High 
Court set aside the conviction under 
all the counts. Special leave to ap- 
peal was limited to the question, whe- 
ther the acquittal under Sec. 5 (1) (e) 
was justified, Therefore acquittal 
under other counts became final, 


Held, that the accused was entitled 
to the protection of Art, 20 (1) and 
the acquittal was justified. (Para 8) 

It was not permissible for the trial 
Court to convict him of an offence 
under Cl. (e) of sub-section (1) of 
Section 5 as no such clause was in 
existence at the relevant time. The 
accused could not therefore be said 
to have committed an offence under 


Cl. (e) of sub-section (1) of Sec- 
tion 5 read with sub-section (2) of 
that section, (Para 6) 


The result of the insertion of Cl. (e) 
was that mere possession of pecuni- 
ary resources or property dispropor- 
tionate to the known sources of in- 
come of a public servant, for which 
he could not satisfactorily account, 
became an offence by itself Such a 
possession was not, however, an of- 
fence by itself until December, 18, 
1964 although there was a third sub- 
section to Section 5 before that date. 
As is obvious, sub-section (3) provid- 
ed an additional mode of proving the 
offence punishable under sub-sec. (2) 
for which the accused person was on 
trial, but the mode of proof was 
necessarily correlated to Cils. (a), (b), 
(c) and (d) of sub-section (1) of Sec- 
tion 5 which stated the circumstances 
in which a public servant could be 
said to commit the offence of crimi- 
nal misconduct in the discharge of 
his duty. (Para 5) 

Tt could not be contended that the 
protection of Art, 20 (1) of the Con- 
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stitution should not have been 
given merely because what was once 
a rule of evidence in the form of the 
earlier sub-section (3) of Section 5 
was amended by the Legislature and 
a distinct offence was provided by the 
insertion of Cl. (e). (Para 7) 
Cases Referred: Chronological Paras 
(1971) Criminal Appeal No. 1436 of 
1968, D/- 26/27-8-1971 (SC) 4 
AIR 1964 SC 464: (1964) 4 SCR 630: 
1964 '(1) Cri LJ 310 5 
AIR 1960 SC 7:(1960) 1 SCR 461: 
1960 Cri LJ 131 5 
ATR 1961 SC 583: (1961) 2 SCR 971: 
1961 (1) Cri LJ 730 5 
Mr, M. N. Phadke, Sr. Adv. (Mr. 
M. N. Shroff, Adv. with him), for 
Appellant; Mr. V, S. Desai, Sr. Adv. 
(M/s. S. B. Wad and Mrs. Jayashree 
Wad. Advs.), for Respondent. 
SHINGHAL, J.:.—— Respondent Ka- 
liar Koil Subramaniam Ramaswamy, 
who will hereinafter be referred to 
as the accused, was working as Ins- 
pector in the Regional Transport Of- 
fice, Kolhapur. His house was 
searched by Inspector R. K. Shukla 
(P. W. 164) under a search warrant 
issued by a Magistrate of the First 
Class under Section 96 of the Code of 
Criminal Procedure on May 17, 1964, 
and a lot of property was recovered 
from his possession, That led to _ an 
investigation into the transactions 
which were found to have been made 
by him and the members of his fami- 
ly. While the matter was still 
under investigation, the Prevention of 
Corruption Act, 1947, hereinafter re- 
ferred to as the Act, was amended 
by Amending Act No. 40 of 1964, and 
the following was inserted as Clause 
(e) in sub-section (1) of Sec. 5:— 
“(e) if he or any person on his be- 
half is in possession or has, at any 
time during the period of his office, 
been in possession, for which the 
public servant cannot satisfactorily ac- 
count, of pecuniary resources or pro- 
perty disproportionate to his known 
sources of income.” 
Sub-section (3) of that 
substituted by a new 
which does not, however, 
bear on the case before us, 
2. There was a prolonged investi- 
gation in the case against the accus- 
ed.and a charge sheet was presented 


section was 
sub-section 
directly 


AER. 


Judge, 
alleging 


in the court of the Special 
Kolhapur, on April 3, 1969, 
that the accused was guilty of of- 
fences under Cls, (a), (b), (d) & (e) of 
sub-section (1) of Sec. 5 of the Act 
read with sub-section (2) of that sec- 
tion, and Sections 161 and 165 of 
the Penal Code. The Special Judge 
framed a charge against the accused 
for the commission of those offences, 
to which the accused pleaded not 
guilty, 

3. The Special Judge convicted 
the accused under Section 5 (2) of the 
Act as he held that he had commit- 
ted offences under Cls, (a), (b), (d) and 
(e) of sub-section (1) of S. 5 of the 
Act and Ss, 161 and 165 of the Penal 
Code, and sentenced him to rigorous 
imprisonment for 3 years and a fine. 
of Rs. 20,000/-. The accused filed an 
appeal against his conviction and the 
High Court found that there was “not 
even one witness who supported the 
prosecution case under Sec. 5 (1) (a), 
(b) and (d) of the Prevention of 
Corruption Act, 1947.” Tt also held | 
that as there was nothing on the re- | 
cord to show that the accused was 
mM possession or came into possession 
of any pecuniary resources or pro- 
perty disproportionate to his known 
sources of income after the enact- 
ment of Cl, (e) of sub-section (1) of 
Section 5 of the Act by the Amend- 
ing Act of 1964, his prosecution 
under that clause was “illegal inas- 
much as the said sub-section of Sec- 
tion 5 (1) could not be so interpreted 
as to apply to the possession of the 
property and resources by the appel- 
lant before it was enacted.” The High 
Court examined the transactions in 
jaggery and sewing machines also, 
and held further that it could “not 
see how the said acts of the appel- 
lant constitute offences either under 
Secs, 161 and 165 of the Indian Penal 
Code or under Section 5 (1) (a), (b) 
and (d) of the Prevention of Corrup- 
tion Act, 1947.” It therefore proceed 
ed to examine the question whether 
the conviction of’ the accused for the 
offence under Clause (e) of sub-sec- 
tion (1) of Section 5 read with sub- 
section (2) of that section could be 
upheld in the face of the provisions 
of Article 20 of the Constitution. 
While doing so, it made a reference to 
its judgment in. Ramanand Pundlik 


1977 


Kamat v. State, Criminal Appeal No. 
1436 of 1968 decided on 26/27th 
August, 1971 (SC) where, in almost 
similar circumstances, it had taken 
the view that the prosecution was 
not maintainable under that article. 
In that view of the matter, the High 
Court allowed the appeal by its 
judgment dated October 8, 1971, and 
acquitted the accused altogether 
without examining the voluminous 
evidence which had been led by the 
prosecution to prove that he was in 
possession of pecuniary resources of 


property disproportionate to his 
known sources of income, 
4. The State of Maharashtra felt 


aggrieved against the judgment of 
the High Court and applied for spe- 
cial leave, Leave was granted by 
this Court on January 6, 1972, but 
it was expressly limited to the ques- 
tion whether the acquittal of the ac- 
cused for the offence under S, 5 (1) 
(e) of the Act was justified. His ac- 
quittal for the offences under Clauses 
(a), (b) and (d) of sub-section (1) of 
Section 5 of the Act and Sections 161 
and 165 of the Penal Code therefore 
became final and is not open to chal- 
lenge before us. 

5. We have reproduced Cl, (e) of 
sub-section (1) of Sec, 5 of the Act 
which came into existence on Decem- 
ber 18, 1964 by the Amending Act 
of 1964, It added yet another clause 
to the four clauses which constituted 
the offence of criminal misconduct 
under sub-section (1) of Section 5. 
The result of the insertion was that 
mere possession of pecuniary resour- 
ces or property disproportionate to 
the known sources of income of a 
public servant, for which he could 
not satisfactorily account, became 
an offence by itself. Such a posses- 
sion was not, however, an offence by 
itself until December 18, 1964 al- 
though there was a third sub-section 
to Section 5 before that date which 
read as follows:— 

“In any trial of an offence punish- 
able under sub-section (2) the fact 
that the accused person or any other 
person on his behalf is in possession 
for which the accused person cannot 
satisfactorily account of pecuniary re- 
sources or property disproportionate 
to his known sources of income may 
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be proved, and on such proof the 
court shall presume, unless the con- 
trary is proved, that the accused per- 
son is guilty of criminal misconduct 
in the discharge of his official duty 
and his conviction therefor shall not 
be invalid by reason only that it is 
based solely on such presumption.” 


As is obvious, that sub-section pro- 
vided an additional mode of proving 
the offence punishable under sub 
section (2) for which the accused per- 
son was on trial, but the mode of 
proof was necessarily correlated to 
Clauses (a), (b), (c) and (d) of sub- 
section (1) of Section 5 which stated 
the circumstances in which a public 
servant could be said to commit the 
offence of criminal misconduct in the 
discharge of his duty, When the mat- 
ter came up for consideration by this 
Court in Sajjan Singh v. State of Pun- 
jab, (1964) 4 SCR 630: (AIR 1964 SC 
464) it was thought proper to con- 
strue Section 5 (3) in such a way as 
not to include possession of pecuniary 
resources or property acquired be- 
fore the Act as a new kind of of- 
fence of criminal misconduct for 
Otherwise there would have been a 
breach of the fundamental right 
under Article 20 (1) of the Constitu- 
tion, It was therefore held, with re- 
ference to the earlier decisions in 
C. S. D. Swamy v. The State, (1960) 
1 SCR 461:(ATIR 1960 SC 7) and 
Surajpal Singh v. State of U. P, 
(1961) 2 SCR 971:(AIR 1961 SC 
583) that sub-section (3) of Section 5 
“merely prescribed a rule of evidence 
for the purpose of proving the of- 
fence of criminal misconduct as de- 
fined in S, 5 (1) for which an aceus- 
ed person is already under trial.” 
It is therefore well settled that sub- 
section (3) did not constitute an of- 
fence by itself. 


6. It appears that the Legislature 
thereafter thought it proper to do 
away with the rule of evidence pro- 
vided by sub-section (3) of Section 5 
and inserted the new Cl, (e) in sub- 
section (1) of Section 5 as one more 
category of the offence of criminal 
misconduct.- But it cannot be gain- 
said that the new offence, under the 
newly inserted Clause (e), beeame an 
offence on and from December 18, 
1964 by virtue of Section 6 of the 
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Amending Act 40 of 1964, In this 
view of the matter, the High Court 
rightly held that “in the absence of 
any evidence on record to show that 
the appellant acquired or was found 
to be in possession of pecuniary re- 
sources or property disproportionate 
to his known sources of income after 
the coming into force of the Amend- 
ing Act” he was entitled to the pro- 
tection of Clause (1) of Article 20 of 
the Constitution which provides as 
follows:— 


“20 (1) No person shall be convicted 

of any offence except for violation ofa 
law in force at the time of the com- 
mission of the act charged as an of- 
fence, nor be subjected to a penalty 
greater than that which might have 
been inflicted under the law in force 
at the time of the commission of the 
offence.” 
So when there was no law in force 
at the time when the accused was 
found in possession of dispropor- 
tionate assets by the search which 
was made on May 17, 1964, under 
which his possession could be said to 
constitute an offence, he was entitl- 
ed to the protection of Cl. (1) of 
|Article 20 and it was not permissible 
for the trial Court to convict him of 
an offence under Cl, (e) of sub-sec- 
tion (1) of Section 5 as no such 
clause was in existence at the rele- 
vant time, The accused could not 
therefore be said to have committed 
an offence under Clause (e) of sub- 
section (1) of Section 5 read with 
sub-section (2) of that section, 





7. It may be that the act of pos- 
session of pecuniary resources or pro- 
perty disproportionate to the known 
sources of income of the accused led 
to the presumption of commission of 
an offence under clauses (a), (b) or 
(d) of sub-section (1) of Section 5 of 
the Act, or any of those clauses, and 
it was permissible for the prosecu- 


tion to take the benefit of sub-sec= ` 


tion (3) of Section 5, as it stood be- 
fore its substitution by Amending 
Act No. 40 of 1964 for the purpose 
of establishing his guilt with refer- 
ence to one or the other of those 
clauses, but as the accused has been 
acquitted of the offences under 
Clauses (a), (b) and (d) read with sub- 


ne 
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section (2), and his acquittal for 
those offences, and for the offences 
under Sections 161 and 165 of the 
Penal Code, has become final in view 
of the limited leave of appeal refer- 


red to above, it is not permissible for. 


counsel for the appellant State to 
contend that the protection of Article 
20 (1) of the Constitution should not 
have been given merely because 
what was once a rule of evidence in 
the form of the earlier sub-sec. (3) 
of Section 5 was amended by the 
Legislature and a distinct offence 
was provided by the insertion of 
Clause (e). This has to be so because 
the fact remains that the newly 
added offence under Clause (e) was 
not in existence at the time when 
the accused was found to be in pos- 
session, for himself or any person on 
his behalf, of pecuniary resources or 
property disproportionate to his 
known sources of income, 

8. There is thus nothing wrong 
with the view of the High Court that 
the accused was entitled to the pro- 
tection of Article 20 (1) of the Con- 
stitution and the appeal is dismissed. 

Appeal dismissed. 





AIR 1977 SUPREME COURT 2094 
(From: Allahabad) 

P. N. BHAGWATI, A. C. GUPTA AND 
S. MURTAZA FAZAL ALI, JJ. 
Bachchey Lal, Appellant v. State of 

Uttar Pradesh, Respondent. 

Criminal Appeal No. 381 of 1974, D/- 
11-3-1976. 

Penal Code, S. 302 — Murder — Ac- 
cused below 18 years at the time of com- 
mission of offence — Factor to be consi- 
dered by Court before inflicting death 
penalty —- Sentence reduced to that of 
life imprisonment, (Para 2) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2071: 1976 Cri LJ 1642 2 


BHAGWATI, J.:— This is an appeal by 
special leave against an order of convic- 
tion and sentence passed against the ap- 
pellant by the Sessions Court and con- 
firmed by the High Court. The appellant 
was convicted of offences under S. 302 
and S. 394 read with S. 397 of the I. P.C. 
and for the offence under S. 302, he was 
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sentenced to death while for the other 
offences under Ss. 394 and 397 he was 
sentenced to suffer rigorous imprisonment 
for seven years. On appeal, the order of 
conviction and sentence was confirmed by 
the High Court. The appellant thereupon 
brought the present appeal with special 
leave obtained from this Court. 


2. Though special leave granted by 
this Court to the appellant was in general 
terms, the learned counsel appearing on 
behalf of the appellant pressed the appeal 
only in regard to question of sentence of 
death. He contended that having regard 
to the fact that the appellant was below 
18 years of age at the date of commission 
of the offence, the sentence of death im- 
posed on him should be commuted to that 
of life imprisonment. There is force In 
this contention urged on behalf of the ap- 
pellant, It appears from the answer 
given by the appellant to question No. 35 
put to him in his statement under S. 342 
of the Cr. P. C. that he was 20-21 years 
of age on 12th June, 1973 when he made 
the statement, That would mean that he 
was less than 18 years of age on 26th 
September, 1970 when the offence was 
committed. If that be so, we think that 
in view of the modern trend in penology 
and the observations made by this Court 
in Harnam v. State of Uttar Pradesh, 
(Criminal Appeal No. 277 of 1974 decided 
on 10-10-1975): (AIR 1976 SC 2071) it 
would meet the ends of justice if instead 
of death penalty, sentence of life im- 
prisonment js imposed on the appellant. 
Of course, when we say this, we would 
' Hlike to make it clear that it is not in every 
case where the accused is below 18 years 
of age that the Court would necessarily 
and aways decline to impose sentence of 
death. But the fact that an accused was 
below 18 years of age at the time of com- 
mission of the offence is certainly an im- 
portant factor which would guide the 
Court in determining whether or not to 
inflict the penalty of death. Therefore, 
having regard to the facts and circum- 
stances of the present case, we commute 
the sentence of death imposed on the ap- 
pellant to that of imprisonment for life 
for the offence under S. 302. So far as 
the conviction and sentence of the appel- 
lant for the offences under Ss, 394 and 307 
are concerned, we do not see any reason 
to interfere with the same. 


3. We accordingly reduce the sentence 
of death imposed on the appellant to that 
of life imprisonment for the offence under 
S. 302 and direct that the sentences of 
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imprisonment shall run concurrently. 

Subject to this modification in the sen- 

tence, the appeal fails and is dismissed. 
Order accordingly. 





AIR 1977 SUPREME COURT 2095 
(From: Madras) 
V. R. KRISHNA IYER AND 
A, C. GUPTA, JJ. 

M, Chinnaswamy, Appellant v. M/s. 
Dhandayuthanpani Roadways (P) 
Ltd., Respondent. 

Civil Appeal No, 1710 of 1968, D/- 
13-1-1977. 

Motor Vehicles Act (1939), Ss, 47 & 
48 — Permit to be granted, only one 
— Either by orders of court or other 
authority, both parties allowed to 
ply their buses on the route — Two 
stage carriages plying on the route 
for the last 16 years — There is no 
reason to confine it to one, when in 
public interest there is necessity for 
two permits on the route, (Order by 
consent of parties), (Para 1) 

V. R. KRISHNA IVER, J.:— This 
appeal relates to the award of a 
stage carriage permit on the route 
Gopichattipalayam to Mambur. Be- 
fore the Regional Transport Authority 
the predecessor of the appellant was 
awarded the permit on January 15, 
1959. But in appeal the State Trans- 
port Appellate Tribunal upset this 
award by its order dated March 11, 
1960, Thereafter, the matter was 
taken up to the High Court in writ 
jurisdiction and the learned single 
Judge restored the permit awarded 
by the Regional Transport Authority; 
but the fluctuating fortunes of the 
litigation proved at the writ appeal 
stage that the permit should go to 
the respondents predecessor, It is 
represented by Shri M. K. Rama- 
murthi appearing for the appellant 
that from about 1960, for the last 16 
years, both the parties had been ply- 
ing their stage carriages on the said 
route, Although the permit to be 
granted was only one, but by orders 
of court or other authority both the 
parties had been allowed to ply their 
buses. It seems to be so obvious that 
in public interest if two stage car- 
riages have been plying on the route 
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‘)for the last 16 years there is no rea- 
son to confine it to one, Both sides 
agree that there is necessity for two 
permits on the route. In that view 
we consider the dispute to be accade- 
mic. We direct that the status quo 
of both parties being allowed to ply 
their stage carriages on the route 
taking appropriate permits from the 
authorities concerned will continue. 
With this direction, the appeal is dis- 
missed. There will be no order as 
to costs. 

Appeal dismissed. 





AIR 1977 SUPREME COURT 2096 
= 1977 CRI. L. J. 1578 
(From: Allahabad)* 
A. C. GUPTA AND P. N. SHINGHAL, JJ. 

Natthu and others, Appellants v. State 
of Uttar Pradesh, Respondent. 

Criminal Appeal No. 51 of 1975, D/- 
11-8-1977. 

(A) Penal Code (1860), S. 300 — Murder 
— Evidence of witnesses who are rela- 
tives of deceased — Eye witness cannot 
be disbelieved merely because he is the 
son of. deceased — (Evidence Act (1872), 


S. 3). (Para 11) 
(B) Constitution of India, Art. 136 — 
Appreciation of evidence — Murder — 


Concurrent finding of lower courts that 
the eye witnesses were reliable witnesses 
— Courts arrived at conclusion that state- 
ments were corroborated by medical evi- 
dence — Satisfactory evidence on record 
to prove motive for the crime, the posses- 
sion of licensed guns by accused and the 
circumstances which led upto murders — 
Nothing of any importance urged against 
that part of evidence — No interference 
in appeal by special leave. 

(Paras 10, 11, 12) 


(C) Penal Code (1860), S. 302 — Murder 
— Sentence — Delay in trial — Accused 
absconded and were apprehended after 
proceedings were taken against them 
under S. 87, Cr. P. C., amd one of them 
was finally arrested on 1-8-1971 — Trial 
Judge convicted them on 12-12-1973 and 
High Court confirmed death sentence on 
2-9-1974 — Held, it could not be said that 
there had been any such delay as to 
justify lesser sentence, (Para 22) 


*(Criminal Appeals Nos. 3319 and 3320 of 
1973 and Refd. No. 119 of 1973, D/- 2-9- 
1974 (All). 
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(D) Penal Code (1860), S. 302 — Murder 
— Death sentence — Accused persons on 
several occasions tried to take law in their 
own hands and that led upto murders — 
Murders committed after premeditation, 
With lethal weapons and in broad day 
light — Held, there was no extraneous 
circumstance to justify lesser sentence. 

(Para 22) 

Cases Referred: Chronological Paras 
1975 Cri LJ 634: AIR 1975 SC 757 22, 
1972 Cri LJ 570: AIR 1972 SC 1797 22 
1971 Cri LJ 1171: AIR 1971 SC 1584 22 
Mr. Pramod Swarup Advocate, for Ap- 


pellants; Mr. D. P. Uniyal, Sr. Advocate - 


(Mr, O. P. Rana Advocate with him), for 
Respondent; M/s. J. P. Goyal and Shree 
Pal Singh Advocates, for Complainant. 


SHINGHAL, J.:— This appeal by spe- 
cial leave of Natthu Singh and his sons 
Nirpat Singh, Uttam Singh and Mahipal 
Singh is directed against the judgment of 
the Allahabad High Court dated Septem- 
ber 2, 1974, upholding their conviction 
under S. 302 read with S. 34, I. P. C. for 
committing the murders of Govind Das, 
Banmali, Basdeo and Prem Narain and 


. confirming the sentence of death awarded 


to each one of them. The appellants 
were convicted of an offence under Sec- 
tion 394/397, I. P. C. also for snatching 
the gun and bandolier of Govind Das 
(deceased). The High Court has altered the 
conviction of appellant Mahipal Singh to 
an offence under S, 304, I. P. C. and re- 
duced the sentence to rigorous imprison- 
ment for three years, The conviction of 
the other appellants for that offence has 
been set aside, 


2. The appellants and the deceased 
were residents of village Supa within the 
jurisdiction of police station Mahoba, in 
Hamirpur district of Uttar Pradesh, Ap- 
pellant Natthu Singh sold his ‘“Bandhi” 
field No. 1053/1 measuring some 16 bighas 
to Ram Dayal (P. W. 12) and Smt. Kishori 
Devi, mother of Govind Das, on June 13, 
1963, for Rs. 6,000/-. Natthu Singh want- 
ed to repurchase the field and requested 
Ram Dayal and Govind Das to resell it to 
him at the price at which they had pur- 
chased it from him, but they refused to 
do so. Natthu Singh called a “panchayat”, 
about a month before the incident, to 
compel Govind Das to resell the field. 
Govind Das agreed to the resale, but only 
on condition that Natthu Singh would 
pay for it at the prevailing rate of 
Rs. 1,000/- per bigha. This was not ac- 
ceptable to Natthu Singh and the “pan- 
chayat” ended in failure, 
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3. It is alleged that about a month 
thereafter, Govind Das, Banmali and Brij 
Lal (P. W. 1) went to the aforesaid Bandhi 
field on November 11, 1970, for sowing 
work. Govind Das carried his rifle and 
bandolier with him, while Brij Lal had 
a lathi. Banmali was empty handed. After 
sowing the field with the help of some 
other persons, Govind Das, Banmali and 
Brij Lal left for their houses. They came 
near the field of one Rama Shanker at 
about 4.30 p. m. Banmali was ahead of 
the other two, Govind Das was behind 
him, and Brij Lal was behind Govind Das 
at a distance of about 8 to 10 paces. The 
appellants, who were hiding in the bushes 
near Rama Shanker’s field, then came 
out, Natthu Singh, Nirpat Singh and 
Mahipal Singh were armed with guns, 
while Uttam Singh was armed with a 
“pharsa”, Those who were armed with 
guns fired at Govind Das and Banmali. 
Banmali fell down while Govind Das bent 
down a little bit. 
another shot at Govind Das and he also 
fell down. Brij Lal ran away, raising an 
alarm and hid near a mango tree. Appel- 
lant Uttam Singh went near Govind Das 
and Banmali with his “pharsa” and dealt 
several blows to them. Mahipal Singh 
snatched the rifle and bandolier of Govind 
Das. Basdeo was a helper of Govind Das, 
and the appellants left towards Misran 
Har saying that they would go and finish 
him there. 

4. It has been alleged further that all 
the four appellants then went to the field 
of one Badri and reached there at about 
4.45 or 5 pm. They stood on the boun- 
dary wall of that field. They found that 
Basdeo and his sons Prem Narain and 
Ram Autar (P. W. 5) were returning from 
their field in a bullock cart. Hiran 
(P. W. 4) was following the cart on foot. 
When the bullock cart reached the field 
of Malkhan Natthu ‘Singh gave a call to 
kill and the appellants jumped down from 
the boundary wall, on the way. Basdeo, 
Prem Narain and Ram Autar (P. W. 5) 
jumped down from their bullock cart and 
while Basdeo and Prem Narain began to 
run ahead of the bullock cart for safety, 
am Autar began to run backwards and 
id himself behind the bushes in the field 
f Kanhaya Lal. Mahipal Singh fired at 
asdeo who stumbled, but succeeded in 
imbing the boundary wall of Malkhan’s 
eld and fell down there. He tried to pet 
p, but Nirpat Singh went and shot him 
t a very close range and he fell down. 
ttam Singh went near him and dealt 
'pharsa”- blows to him. Nirpat Singh 
1977 S. C./132 X G—6 
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Mahipal Singh fired, 
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began to reload his gun. Basdeo’s son 
Prem Narain thereupon lifted Nirpat 
Singh and his gun and threw him on the 
ground. A portion (Ex. 2)-of-the butt-end 
of the gun broke and fell there. Appel- 
lant Uttam Singh gave several , “pharsa” 
blows to Prem Narain. The appellants 
then ran away, but cap (Ex. 1) of appel- 
lant Mahipal Singh fell down and re- 
mained lying at the place of the second 
incident. 


5. Brij Lal (P. W. 1) who, it is alleged, 
was present at the time of the first inci- 
dent in which Govind Das and Banmali 
were killed, left the dead bodies in the 
care of Salig Ram (P. W. 3), Ganpat 
(P. W. 2), Vishwa Nath and Brij Nandan, 
and went and informed Kesho Prasad 
(P. W. 7) about the incident as he was the 
uncle of Govind Das. While he was do- 
ing so, Ram Autar (P. W. 5), son of Bas- 
deo, also reached there and informed 
Kesho Prasad about the second incident 
resulting in the murder of Prem Narain 
and Basdeo. Kesho Prasad (P. W. 7), Ram 
Autar (P. W. 5), Kesho Prasad’s son Reoti 
and Brij Lal (P. W. 1) went to the place 
where Govind Das was murdered. After 
seeing the dead bodies of Govind Das and 
Banmali, they went to the place of the 
second incident where Basdeo and Prem 
Narain were murdered. Kesho Prasad 
then left for police station Mahoba, which 
was at a distance of some 9 miles, in a 
tractor, and lodged first information re- 
port Ex. Ka-5 there at 7 p. m. Both the 
incidents were narrated in the report, 
along with the names of all the four ap- 
pellants and the eye-witnesses. The police 
registered the case-and investigation was 
started by Ranbir Singh P. W. 19. He 
recovered fired cartridge Ex. 15 from the 
place of the first incident, and fired cart- 
ridge Ex. 33 from the place of the second 
incident. Cartridge Ex. 16 was also re- 
covered from the place of the first inci- 
dent. The broken piece Ex. 2 of the 
butt-end of the gun was recovered from 
the place of the second incident, along 
with cap Ex. 1. These recoveries were 
made early in the morning of November 
12, 1970. The dead bodies were sent for 
post-mortem examination while the fired 
Cartridges and the broken piece of the 
butt-end of the gun were sent for exami- 
nation by the ballistics expert. Appellant 
Nirpat Singh was arrested on Nov. 12, 1970. 
His licensed gun Ex. 3 was recovered 
from his house the same day. Mahipal 
Singh was also arrested the same day, 
along with his licensed gun but he 
managed to escape and proceedings had 
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to be taken against him under $. 87, Cri- 
minal P. C. He was rearrested only on 
August 1, 1971. Appellants Natthu Singh 
and Uttam Singh could not also be arrest- 
ed, and similar proceedings were taken 
against them until their arrest. Investi- 
gating Officer Ranbir Singh was suspend- 
ed during the course of the investigation 
which was taken over by Rammurti Upa- 
dhyaya (P. W. 15). 

6. The appellants were charge-sheeted. 
They denied the allegations of the prose- 
cution, but did not examine any defence 
witness. We have made a mention of the 
offences of which they have been con- 
victed and sentenced by the High Court 
in appeal. 

7. Before examining the arguments of 
counsel for the appellants, it would be 
desirable to refer to the evidence relating 
to the motive for the crime and the cir- 
cumstances which led to it. As has been 
stated, appellant Natthu Singh had sold 
his “Bandhi” field to Ram Dayal (P. W. 12) 
and Smt. Kishori Devi, mother of Govind 
Das (deceased) for Rs. 6,000/- on June 13, 
1963. The vendées took possession of the 
field soon after. These facts have been 
admitted by Natthu Singh in his state- 
ment in the trial Court. Kesho Prasad 
(P. W. 7) has stated that Natthu Singh sold 
his other lands to Madan Prasad and Rana 
Gopal Tiwari, but was able to secure their 
re-conveyance when his financial position 
improved after some time. These two other 
sales and reconveyances have been ad- 
mitted by Natthu Singh. Kesho Prasad 
(P. W. 7) and Ram Dayal (P. W. 12) have 
stated that Natthu Singh and his sons 
Nirpat Singh, Uttam Singh and Mahipal 
Singh asked Smt. Kishori Devis son 
Govind Das (deceased) and Ram Dayal 
(P. W. I2) to resell “Bandhi”’ field also 
to him, at the price at which it had been 
purchased by them, but they refused to 
do so. As has been stated, a “panchayat” 
was held to bring pressure for the resale, 
about a month before the incident, but 
Ram Dayal and Smt. Kishori Devi re- 
fused to resell the field at the original 
price of Rs. 6,000/-. Ram Dayal (P. W. 12) 
has stated that all the four appellants sur- 
rounded his house, some one or one and 
half years before the incident, and threat- 
ened him for the purpose of obtaining 
the resale of the field. This is evidenced 
by report Ex. Ka~-26 dated May 19, 1969, 
which was ledged by him with the police. 
Ram Dayal has stated further that all the 
four appellants surrounded him about a 
month after that report, and threatened 
to kill him, for which report Ex. Ka-27 
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was lodged by him at the police station 
on July 17, 1969. Thereafter appellants 
Natthu Singh, Uttam Singh and Nirpat 
Singh surrounded Ram Dayal at his 
threshing floor on March 19, 1970 and 
threatened that they would kill him if he 
went to harvest his crop in the “Bandhi” 
field. Report Ex. Ka-28 was lodged by 
Ram Dayal at the police station for that 
incident. Thereafter, when Ram Dayal 
was milking his cow on October 10, 1970, 
the appellants went there armed with 
guns and lathi, and threatened to kill him. 
That incident was also reported at the 
police Station and a case was registered 
against the appellants. Ram Dayal made 
a complaint Ex. Ka-29 to the Home Minis- 
ter of Madhya Pradesh in respect of the 
threats which were given to him by ap- 
pellant Mahipal Singh as he was serving 
as a police constable in that State. The 
Home Minister’s acknowledgment Exhi- 
bit 34 has also been placed on the record 
and ig dated April 4, 1970. Copies of the 
Same complaint were also sent to the 
Superintendent of Police, Chhatterpur, 
and the Inspector General of Police, 
Madhya Pradesh, and the postal ac- 
knowledgments of the same have been | 
placed on the record as Exs. 35 and 36. 
Ram Dayal made a further report to the 
Superintendent of Police, Hamirpur on 
October 10, 1970. Exhibit 37 has been 
placed on record as an acknowledgment 
of the report which is dated October 19, 
1970. As has been stated, the four mur- 
ders were committed soon after, on 
November 11, 1970. 























8. It would thus appear that the pro- 
secution has led satisfactory evidence to 
prove how the appellants were bent upon 
obtaining the reconveyance of the 
“Bandhi” field from Ram Dayal and Smt. 
Kishori Devi, mother of Govind Das, a 
the original price of Rs. 6,000/-. It wi 
be recalled that they convened a “pan: 
chayat” for that purpose about a mont 
before the date of the occurrence bu 
without success, 

9. It has also been proved by satis 
factory evidence that the Police made r 
port Ex. Ka-30 against appellants Natth 
Singh, Nirpat Singh and Uttam Singh fo: 
action under S. 107, Cr. P. C. but th 


Natthu Singh, Nirpat Singh and Mahipa 
Singh had licensed guns with them. R 
Dayal (P. W. 12) made an applicatio: 
Ex, Ka-31 to the Collector of Hamirpu 
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on October 27, 1970, for cancellation of 
the licenses and he initially succeeded in 
obtaining an order in his favour, but it 
was stayed by the Collector. The three 
appellants thus continued to have the 
licensed guns with them which, according 
to the prosecution, were used by them 
soon after, on November 11, 1970, in com- 
mitting the four murders. 


10. There is thus satisfactory evidence 
on the record to prove the motive for the 
crime, the possession of licensed guns by 
appellants Natthu Singh, Nirpat Singh and 
Mahipal Singh and the circumstances 
which led up to the murders. Nothing of 
any importance has been urged against 
this part of the evidence, i 


11. The evidence of those who have 
been examined by the prosecution as eye 
witnesses of the incidents has been criti- 
cised by counsel for the appellants. He 
has however not been able to advance any 
useful criticism against the statements of 
Brij Lal (P. W. 1), Ganpat (P. W. 2) and 
Salig Ram (P. W. 3). Salig Ram is the 
brother of Banmali, but he had a field 
close to the place of occurrence. All 
three of them were named as eye wit- 
nesses in the first information report 
which was lodged without loss of time 
and there is no reason to interfere with 
the concurrent finding of both the courts 
that they are reliable witnesses. Hiran 


(P. W. 4), Ram Autar (P. W. 5) and Chan- 


| dra Bhan (P. W. 6) have been examined 


as eye witnesses of the second incident. 
Nothing worthwhile has been urged 
against the statements of Hiran and Ram 
Autar, and Ram Autar cannot be dis- 
believed merely because he is the son of 
Basdeo (deceased). There is thus no 
reason to disagree with the assessment of 
both the courts that they are also reliable 
witnesses, 
























12. In fact both the courts have arrived 
at the conclusion that the statements of 
the eye witnesses have been corroborated 
iby the medical evidence. Then there is 
the further fact that when appellant 
Nirpat Singh was arrested on November 
12, 1970, gun Ex. 3 was recovered from 
his house and it was found that a part of 
its wooden butt-end was missing. It will 
e recalled that the broken piece Ex. 2 of 
e butt-end had been recovered from 
e place of the second incident the same 
ay, before the seizure of the gun, so that 
here can be no doubt that it fell down 
t the place of the incident, The ballistics 
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expert has stated that the broken piece 
Ex, 2 belonged to the recovered gun Exhi- 
bit 3. The evidence which has been led 
in this connection lends further assurance 
to the correctness of the evidence of the 
eye witnesses, 


13. Then there js the further fact that 
while fired cartridge Ex. 15 was recover- 
ed from the site of the first incident early 
in the morning of November 12, 1970, 
fired cartridge Ex. 33 was recovered from 
the site of the second incident. It has 
been proved by the ballistics expert that 
these cartridges had been fired from ap- 
pellant Nirpat Singh’s gun Ex. 3. Cart- 
ridge Ex. 16 was also recovered from the 
site of the first incident, but it was found 
that it had not been fired from Nirpat 
Singh’s gun. This shows that another 
gun was also used in the incident, 


14. Appellant Mahipal Singh was em- 
ployed aş a constable at police station 
Bajna, in Madhya Pradesh, which was at 
a distance of some 90 miles from the 
place,of the incident. It is significant 
that he had taken two days’ casual leave 
as stated by C. B. Ahirwar (P. W. 21) who 
wag the Station House Officer there. The 
witness has stated that the casual leave 
was for November 11 and 12, 1970, and 
that the accused travelled with him in 
the same bus on November 11, 1970 at 
7 a.m. upto Chatarpur. Evidence has also 
been led to prove that while Mahipal 
Singh was arrested along with his gun on 
Novémber 12, 1970, he escaped from cus- 
tody, failed to report on duty at police 
station Bajna after the expiry of two days’ 
casual leave, and could be re~-arrested 
only on August 1, 1971, after proceedings 
were taken against him: únder S. 87, Cri- 
minal P. C. It will be recalled that cap 
Ex. 1 was recovered from the place of the 
second incident on November 12, 1970, in 
the early morning, and the evidence on 
the record shows that it was a part of 
the uniform of appellant Mahipal Singh 
which fell down at the time of the inci- 
dent and was left in a hurry, 


15. The above parol and other evidence 
on the record has therefore rightly been 
held to be satisfactory for the purpose of 
the conviction of the appellants. 


16. We may however refer to the other 
arguments of Mr. Pramod Swarup. He 
has pointed out that the first information 
report Ex. Ka-5 does not state that ap- 
pellant Nirpat Singh was caught by Prem 
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Narain (deceased) at the time of the se- 
cond incident and was thrown on the 
ground along with his gun when he was 
re-loading the gun after firing at Basdeo. 
It is true that this is so, but the omission 
may be due to the fact that the report 
was lodged by Kesho Prasad (P. W. 7) 
who was not an eye witness, Moreover 
the omission relates to a matter of detail 
which might have been left out as un- 
important. But the fact all the same re- 
mains that the broken piece of Nirpat 
Singh’s gun was actually recovered from 
the place of the incident and, as has been 
stated, evidence has been led to prove 
that it was a part of that gun. The omis- 
sion is therefore of no consequence. 


17. Mr. Pramod Swarup has pointed 
out that it was not stated in the first in- 
formation report that the cap of appel- 
lant Mahipal Singh fell down at the place 
of the second incident and that some fired 
cartridges were also found at the places 
where the murders were committed. It 
has been urged that if these articles had 
really been found as alleged by the pro- 
secution, they would have been seized as 
soon as the Investigating Officer arrived 
there, Now, in so far as the omission in 
the first information report is concerned, 
its maker Kesho Prasad (P. W. 7) has 
stated that he stayed for about 1 or 2 
minutes at the place of the first incident, 
he saw the dead bodies at the place of 
the second incident from a distance of 
about 2 or 3 paces, and left for the police 
station to lodge a report as his nephew 
had been murdered and he could not bear 
the sight of the dead bodies. The witness 
has stated further that he did not care to 
see whether the cap, broken piece of the 
butt-end and the cartridges were lying at 
the place of the incident. This is quite a 
satisfactory explanation, 


18. As regards the non-seizure of the 
cap, broken piece of the butt-end and the 
cartridges, the Investigating Officer has 
stated that he thought it proper to leave 
the place of the incident in the charge of 
a constable as it was night time and to 
make an inspection of the site early next 
morning. This he did, and seized the 
articles without further delay. 


19. An argument has been made that 
while constable Abadullah Khan (P. W. 22) 
has stated that 17 sealed bundles remain- 
ed in his custody on November 12, 1970, 
there is no explanation how the number 
of the bundles rose to 21 thereafter as 
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Stated by constable Siddh Gopal Tiwari 
(P. W. 16). An attempt was made to argue 
further that the 4 additional bundles con~ 
tained the cap and thé three fired cart- 

ridges and were made up subsequently. 

We have examined the argument, but it 

cannot really be said to arise from the 

statements of Abadullah (P. W. 22) and 

Siddh Gopal Tiwari (P. W. 16). If the 

appellants had any reason to think that 

the four bundles were added surrepti- 

tiously, they should have cross-examined 

the Investigating Officer in that respect. 

But this was not done even though the 

Investigating Officer was cross-examined 

at considerable length. On the other 

hand, the evidence on the record leaves 

no room for doubt that the cap, the three 

cartridges and the broken portion of the 

butt-end of the gun were recovered early 

in the morning of November 12, 1970 and 

were sealed soon after. An attempt was 

also made to argue that Nirpat Singh's 

gun could not have been recovered and 

shown to Syed Ahmad Sultan (C. W. 2) 

as alleged by the prosecution because the 

witness returned from tour late in the 

evening while the gun was seized much — 
earlier. The argument is futile because | 
recovery memo Ex. Ka-8 shows that it 
was drawn up at 11.30 p.m. 

20. It has next been argued by Mr. 
Pramod Swarup that there was no reason 
why the plea of alibi taken by Nirpat 
Singh, Uttam Singh and Mahipal Singh 
should have been rejected. We find how- 
ever that appellant Nirpat Singh was em- 
ployed as a clerk at a short distance of 
6 miles from the place of the incident. He 
did not even take the plea of alibi in the 
court of the committing Magistrate. Al 
the same, the trial Judge examined 
Rasool (C. W. 1) and he proved that Nirpat 
Singh remained on duty only upto 3 p.m. 
on November 11, 1970 and went away 
thereafter. It is therefore futile to argue 
that he should have been held to be on 
his duty as a telephone clerk at Mahoba 
from 10 a.m. to 4 p.m. As has been 
stated, Mahoba was close by, and could be 
reached within a short time. Uttam 
Singh was employed as a teacher in a 
schoo! at village Supa, where the murders, 
took place, and it appears that the place 
of the first incident was at a distance o 
only 175 yards from the school. Th 
trial Judge hag rejected the plea of alibi 
for the reason that no such defence wa 
taken in the court of the committin 
Magistrate and also because of the proxi 
mity of the school to the place of th 
incident where Uttam Singh could hav 
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reached well in time even if he had left 
at the close of the school at 4 p.m. 

21. It has not been argued that appel- 
lant Natthu Singh was in a position to 
make out a plea of alibi and it only re- 
mains for us to examine a similar argu- 
ment on behalf of appellant Mahipal 
Singh. He also did not take the plea in 
the court of the committing Magistrate 
that he was far away from the place of 
the incident owing to his posting at police. 
station Bajna at the time of the incident. 
Moreover there is no justification for the 
argument of Mr. Pramod Swarup that 
the trial court and the High Court have 
found it in Mahipal Singh’s favour that 
he left Bajna police station only at 1 p.m. 
on the date of the incident. We have 
gone through the two judgments, and we 
find that no such finding has been arrived 
at there. All the same, the trial court 
and the High Court have examined the 
plea of alibi even on the assumption that 
Mahipal Singh left Bajna at 1 p.m., and 
have given reasons for holding that he 
could still have reached the place of the 
incident. It will be recalled that the 
participation of Mahipal Singh in the 
erime has been established not only by 
the parol evidence on the record, but also 
by the recovery of his cap from the place 
of the second incident and his conduct in 
escaping from police custody. He claims 
to have taken leave of absence for Novem- 
ber 11 and 12, 1970, but he failed to re- 
port at the place of his posting even after 
the expiry of the leave. He in fact escap- 
ed from police custody and was re-arrest- 
ied after several months on August 1, 1971 
when proceedings were taken against him 
under S. 87, Cr. P. C. There is thus no 
force in the argument that the plea of 
alibi has been rejected out of hand. 

22. It has lastly been argued on be- 
half of the appellants that there was no 
justification for awarding the extreme 
penalty of death for the murders because 
of the delay in the trial, and reference in 
this connection has been made to Vivian 
Rodrick v. The State of West Bengal, 
IR 1971 SC 1584; State of Maharashtra v, 
anglya Dhavu Kongil, AIR 1972 SC 1797 
nd Shankar v. State of U. P., ATR 1975 
C 757. There is however no force in 
he argument because, as has been 
tated, appellants Natthu Singh, Uttam 
ingh and Mahipal Singh absconded and 
ere apprehended after proceedings were 
aken against them under S. 87, Cr. P. C. 
ahipal Singh was finally arrested on 
ugust 1, 1971. The trial Judge convict- 
d and sentenced the appellants on De- 
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cember 12, 1973, and the High Court con- 
firmed the death sentence on September 2, 
1974. It cannot therefore be said that 
there has been any such delay as to justify 
the lesser sentence. On the other hand, 
the evidence on the record leaves no 
room for doubt that the appellants had 
on several occasions tried to take the law 
in their own hands and that led upto the 
murders which were committed after pre- 
meditation, with lethal weapons and in 
broad day light when there was really no 
occasion for any provocation. There was 
no justification for murdering Banmali, 
Basdeo and Prem Narain for they had not 
even purchased the field from Natthu 
Singh. There is therefore no extraneous 
circumstance to justify the lesser sentence. 


23. As we find no force in this appeal, 
it is hereby dismissed, 


Appeal dismissed. 


AIR 1977 SUPREME COURT 2101 
(From: Punjab) 


Y. V. CHANDRACHUD AND 
P. S. KAILASAM, JJ, 


State of Punjab, Appellant v. M/s. 


Dalmia Biscuit (Pvt.) Ltd., Respon- 
dent. i 
Civil Appeal No. 95 (T) of 1972, 


D/- 25-7-1977. 


East Punjab General Sales Tax Act 
(46 of 1948), Ss. 11A and 21 — Re- 
assessment of turnover which has es- 
caped assessment -~ Reassessment in 
pursuance of directions given by 
Commissioner under S. 21 — Limita- 
tion of three years applies —- No pro- 
ceeding taken within three years of 
the close of the year for which it 
proposed to reassess turnover — As- 
sessment is illegal, AIR 1965 SC 
1213, held rightly followed by the 
High Court, (Paras 1, 2) 


Cases Referred: Chronological Paras 
AIR 1965 SC 1213: (1965) 1 SCR 780 


2 
CHANDRACHUD, J.:—— Sec, 11-A 
of the Punjab General Sales Tax 


Act, 1948 provides 
HU/HU/C862/77/MVI 


to the extent 
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material that if in consequence of 
definite information which has come 
into his possession, the assessing 
authority discovers that the turn- 
over of a dealer has escaped assess- 
ment, it may at any time within three 
years following the close of the year 
for which the turnover is proposed to 
be reassessed “proceed to reassess” 
the tax payable on the turnover 
which has escaped assessment, It is 
common ground in this case that the 
assessing authority did not proceed to 
reassess the turnover which had es- 
caped assessment within three years 
of the close of the year for which it 
proposed to reassess the turnover, 


2. Mr. Sharma, who appears on 
behalf of the State of Punjab the 
appellant before us, contends that if 
as in this case the assessing authority 
is merely carrying out the directions 
given to it by the Commissioner in 
exercise of his revisional powers 
under Section 21 of the Act, the 
limitation of three years would have 
no application, This point is con- 
Ieluded by a decision of this Court in 
M/s. Jaipuria Brothers Co, v. State of 
Uttar Pradesh, (1965) 1 SCR 780: 
(AIR 1965 SC 1213) which has been 
correctly applied: by the High Court 
of Punjab and Haryana. 


3. We, therefore, confirm the judg- 
ment of the High Court and dismiss 
the appeal with costs. 


Appeal dismissed. 





AIR 1977 SUPREME COURT 2102 
' (From: Madras)* 


N- L. UNTWALIA AND S. 
MURTAZA FAZAL ALI, JJ. _ 
Ramiah Asari, Appellant v. State 
of Tamil Nadu, Respondent. 
Criminal Appeal No, 238 of 1975, 
D/- 20-7-1977. 


(A) Penal Code (1860), S. 302 —~ 
Sentence — Case of unprovoked das- 


*(Appeal from Madras H. C., 
15-7-1974). 
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tardly murder by accused of his wife 
and father-in-law — Accused, a spend- 
thrift — His father-in-law had given 
him shelter in his house — As many 
as, 22 injuries caused to wife and 13 
to father-in-law — Held that this 
was a fit case for awarding extreme 
penalty of death, . (Para 2) 
(B) Constitution of India, Art. 136 
— Appeal by accused who was sen- 
tenced to death — Accused murder- 
ing his wife and father-in-law by 
aruval — Evidence of two eye-wit- 
nesses (close neighbours of deceased) 
corroborated by conduct of accused 
in producing the aruval (murder 
Weapon) at the police station — Evi- 
dence believed by lower courts 
No error of law in judgment of High 
Court — Non-examination of other 
neighbours and some discrepancy as 
to time of lodging the F.I. R., — Pro- 
secution case, held not discredited. 


— 


(Para 2) | 
S. M. FAZAL ALI, J..— This ap- , 
peal by special leave is directed | 





































against the judgment of the Madras 
High Court dated 15th July, 1974. 
The appellant has been convicted 
under Section 302, I, P, C, for caus- 
ing the death of his wife Eswaram- 
mal and his father-in-law Chelliah 
Asari, The prosecution case has 
been narrated in detail in the judg- 
ments of the Sessions Judge and the 
High Court, It appears that the ap- 
pellant was married to Eswarammal 
about 10 years before the occurrence 
and their relations were little strain- 
ed because the appellant was a spend- 
thrift and did not pay any money to 
his wife. The father-in-law was 
gracious enough to permit the ap- 
pellant to live in his house. In spite 
of this there had been constant quar- 
rels between the husband and the 
wife, Sometimes the father-in-law 
intervened and at other times the 
neighbours, Two days prior to the 
occurrence, at about 10.30 p.m. there 
was again a quarrel between Eswar- 
ammal and the appellant, but P.W. 3 
intervened and pacified the matter. 
On the night of 24th May, 1973 at 
about 2.00 a.m. while P. Ws. 1 and 2 
were sleeping in their houses, they 
heard some noise coming from the 
court-yard of appellant, where th 
appellant and deceased were living. 
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P.Ws. 1 and 2 got up and came to 
the court-yard and saw the accused 
beating his wife. P. Ws, 1 and 2 then 
separated the appellant and his wife. 
By that time Chelliah Asari woke 
up and abused the appellant. The ap- 
pellant then took hold of a aruval 
and started assaulting his wife and 
after inflicting a large number of in- 
juries on the person he proceeded 
towards Chelliah Asari, his father-in- 
law, whom also he assaulted with 
the aruval, There were 22 injuries 
on the person of his deceased wife 
Eswarammal and 13 injuries on 
Chelliah Asari, The entire occur- 
rence has been proved by P. Ws. 1 & 
2 who have been believed by the two 


courts. Moreover, the appellant was 
caught hold by the witnesses and 
produced before the police station, 


where an F.I.R. was lodged at 2.30 
a.m, the same night. The police 
visited the scene of occurrence and 
after usual investigation submitted 
charge sheet against the appellant, The 
case was thereafter put up before 
the Sessions Judge, who convicted 
the accused and sentenced the appel- 
lant to death, The High Court con- 
firmed the sentence of death. Hence 
this appeal by special leave. 

2. We have gone through the en- 
tire matter and heard Mr. S5. J. 5. 
Fernandez, counsel for the appellant. 
We are extremely grateful to Mr. 
S. J. S. Fernandez, amicus curiae in 
this case and his arguments have 
been of very great assistance to us. 
We are, however, unable to find any 
error of law in the judgment of the 
High Court, The central evidence 
against the appellant consists of 

: P.Ws, 1 and 2 who are close neigh- 
| bours and who have been believed by 
the two courts, The evidence of these 
witnesses is corroborated by the con- 
duct of the accused in producing the 
aruval (murder weapon) at the po- 
lice station. It was argued by Mr. 
Fernandez that there was some dis- 
crepancy in the time when the F.LR. - 
was lodged, He relied on a state- 
ment of the Inspector that he came 
to the police station at 4.30. a.m, 
which according to him falsified the 
version of the prosecution that the 
F.I. R, was lodged at 2.30 a.m. We 
have perused the record and we feel 
that there is some confusion in this 


. der and we feel that this 


, 
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regard. According to the evidence of 
the Investigation Officer, he had 
reached the place of occurrence ai 
4.30 a.m, and he has also stated that 
he had received information of the 
occurrence at 2.30 a.m. It seems to 
us that the Sessions Judge instead of 
recording place of occurrence, wrcte 
police station obviously by mistake, 
otherwise, the evidence of investiga- 
tion officer becomes wholly unintelli- 
gible. It was then argued that there 
were other neighbours who were not 
examined by the prosecution. That, 
however, by itself is no ground to 
discredit the prosecution case. Finally, 
Mr. Fernandez pleaded on the ques- 
tion of sentence, It is, however, a case 
of unprovoked dastardly double mur- 
was a fit 
case where the extreme penalty of 
death was rightly inflicted The ar 
pellant was a spend-thrift, He killed 
not only his wife but also his father- 
in-law, who was his benefactor and 
had given shelter to him in his house. 
As many as 22 injuries were caused 
to the wife and 13 to the father-in- 
law, of whom some of them proved 
fatal. We, therefore, do not see any 
reason to reduce the sentence, The 
result is that there is no merit in 
the appeal which is dismissed and 
the sentence of death is confirmed, 


Appeal dismissed. 
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(From: ILR (1975) Andh Pra 475) 
P. N. BHAGWATI, N. L, 
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The Commissioner of Wealth Tag, 
Andhra Pradesh, Hyderabad, Appel- 
lant v. Trustees of H. E. H, Nizam’s 
Family, Respondents. 


Civil Appeals Nos, 467-470 and 470A 
of 1971, -D/- 3-5-1977. 


(A) Wealth Tax Act (1957), Ss. 3, 21 
~— Scope and applicability —- Assess- 
ment on a trustee — Cannot be made 
de hors S, 21 — Method of assess- 
ment, 
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A combined reading of Sections 3 
and 21 shows that whenever assess- 
ment is made on a trustee, it must 
be made in accordance with the pro- 
visions of Section 21. Every case 
of assessment on a trustee must 
necessarily fall under Section 21 and 
he cannot be assessed apart from and 
without reference to the provisions 
of that section. To take a contrary 
view giving option to the Revenue to 
assess the trustee under Section 3 
without following the provisions of 
Section 21 would be to refuse to 
give effect to the words “subject to 
the other provisions of this Act,” in 
Section 3, to ignore the maxim ‘gene- 
ralia specialibus non derogant and to 
deny mandatory force and effect to 
the provisions enacted in Section 21. 
AIR 1969 SC 888 and AIR 1966 SC 
899. Rel. on. ILR (1975) Andh Pra 
475. Affirmed. (Para 18) 


Now, wherever there is a trust, 
there must be beneficiaries under the 
trust, because the very concept ofa 
trust connotes that though the legal 
title vests in the trustee, he doesnot 
own or hold the trust properties for 
his personal benefit but he holds the 
same for the benefit of others, whe- 
ther individuals or purposes. It must 
follow inevitably from this premise 
that since under sub-sections (1) and 
(4) of Section 21 it is the beneficial 
interests which are taxable in the 
hands of the trustee in a representa- 
tive capacity and the liability of the 
trustee cannot be greater than the 
aggregate liability of the beneficia- 
ries, no part of the corpus of the 
trust properties can be assessed in the 
hands of the trustee under S, 3 and 
any such assessment would be con- 
trary to the plain mandatory provi- 
sions of Section 21, (Para 14) 

Under S, 21 (1), the trustee is as- 
sessable “in the like manner and to 
the same extent” as the beneficiary. 
The consequences are three-fold, In 
the first place, there would have to 
be as many assessments on the trus- 
tee as there are beneficiaries with 
determinate and known shares, 
though for the sake of convenience, 
there may be only one assessment 
order specifying separately the tax 
due in respect of the wealth of each 
beneficiary. Secondly, the assessment 
_ of the trustee would have to be made 
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in the same status as that of the 
beneficiary whose interest is sought 
to be taxed in the hands of the trus- 
tee. And lastly, the amount of tax 
payable by the trustee would be the 
same as that payable by each bene- 
ficiary in respect of his beneficial in- 
terest, if he were assessed directly. 

(Para 15) 
` (B) Wealth Tax Act (1957), S. 21 
(4) — “Where the share of the bene- 
ficiaries are indeterminate or un- 
known” — Meaning of. 


When the beneficiaries are indeter- 
minate or unknown, their shares 
would also be indeterminate and un- 
known, We cannot conceive of a 
case where the shares would be de- 
terminate or known while the benefi- 


ciaries are indeterminate and un- 
known, The expression ‘where the 
shares of the beneficiaries are inde- 


terminate or unknown’ carried with 
it by necessary implication, a situa- 
tion where the beneficiaries themsel- 
ves are indeterminate or unknown. 
(Para 17) 
(C) Wealth Tax Act (1957), S. 21 
(1) & (4) — Applicability — To be 
determined on the relevant > valua- 
tion date, 


The charge of wealth tax is in res- | 
pect of the net wealth on the relevant 
valuation date, and, therefore, the 
question in regard to the applicability 
of sub-section (1) or (4) of S. 21 has 
to be determined with reference to 
the relevant valuation date, The posi- 
tion has to be seen on the relevant 
valuation date as if the preceding 
life interest had come to an end on 
that date and if, on that hypothesis, 
it is possible tò determine who pre- 
cisely would be the beneficiaries and 
on what determinate shares, sub-sec- 
tion (1) of Section 21 must apply and 
it would be a matter of no consequ- 
ence that the number of beneficia- 
ries may vary in the future either by 
reason of some beneficiaries ceasing 
to exist or some new beneficiaries 
coming into being. If not, the case 
would be governed by sub-section (4) 
of Section 21. AIR 1945 Pat 494 and 
AIR 1962 Cal 295 and (1968) 69 ITR 
527 (Bom) and (1966) 61 ITR 66 (Gui), 


Rel. on. (Para 18) 
Cases Referred: Chronological Paras 


(1975) 101 ITR 626 (Guj) 15 


1977 


1973 Tax LR 1936:88 ITR 47: A 

1973 SC 623 
1972 Tax LR 377: (1972) 86 ITR 153 

(Gui) 

1971 Tax LR 1756:81 ITR 763: an 

1971 SC 2463 13 
(1971) 80 ITR 331 (All) 15 
AIR 1970 SC 1707: 81 ITR 310 15 
AIR 1969 SC 888:73 ITR 626 13 
(1968) 69 ITR 527 (Bom) 18 
(1967) 66 ITR 653 (Bom) 15, 18 
AIR 1966 SC 899:59 ITR 758 13 
(1966) 61 ITR 66 (Gui) 15, 18 
AIR 1962 Cal 295:46 ITR 953 18 
AIR 1959 Bom 298:34 ITR 187 13 
AIR 1945 Pat 494:13 ITR 189 18 
1892 AC 598 12 

Mr G. C. Sharma, Sr. Adv, (M/s. 
P. L, Juneja and R. N. Sachthey, 
Advs, with him), for Appellant (In 
all the Appeals); Mr. N. A, Palkhi- 
vala, Sr. Adv. (M/s, Y. V. Anjane- 
yulu, Mrs. A. K. Verma, A. Subba 
Rao, Ravinder Narain, J, B. Dada- 
chanji and O. C, Mathur, Advs. with 
him), for Respondents (In ali the Ap- 
peals). 

BHAGWATI, J.:— These appeals 
by special leave are directed againsta 
judgment of the High Court of 
Andhra Pradesh answering certain 
questions referred to it by the Tri- 
bunal in favour of the assessee. The 
questions are of some importance and 
complexity and they turn on the 
true interpretation of Sections 3 and 
21 of the Wealth Tax Act, 1957 but 
since they can be answered only by 
applying the correct interpretation to 
the facts of the case, it is necessary 
to briefly recapitulate the facts giv- 
ing rise to these appeals, 

2. In the year 1950 the late Nawab 
Sir Mir Osman Ali Khan Bahadur, 
The Nizam of Hyderabad and Berar 
created several trusts out of which 
we are concerned in these appeals 
with the trust known as the Family 
Trust, The Nizam, by a Deed of 
Trust dated 16th May, 1950, created 
the Family Trust by transferring a 
corpus of Rs. nine crores in Govern- 
ment securities to the trustees con- 
stituted by him, The corpus was 
notionally divided into 175 equal 
units, out of which five units 
constituted a Fund called the ‘Re- 
serve Fund’, 3% units  constitut- 
ed a ‘Family Trust Expenses Fund’ 
and the remaining 166'/2 units were 
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allocated amongst the relatives men- 
tioned in the first column of the 
Second Schedule in the manner speci- 
fied in that Schedule, the number 
of units allocated to each individual 
relative being that mentioned in the 
second column. The Second Schedule 
was divided into two parts. Part I 
specified the names of the Nizam’s 
wife Laila Begum, her five sons and 
two daughters and his another wife 
Jani Begum and her minor son as 
beneficiaries and in Part II were 
mentioned the names of the other 
wives, sons, daughters, daughters-in- 
law, sons~in-law, would-be sons-in- 
law and certain other ladies of the 


Palace. None of the beneficiaries 
mentioned in the Second Sche- 
dule, whether in Part I or Part 


II, was to be entitled to the corpus 
of the units allocated to him or her. 
Each was entitled to be paid the in- 
come from the units allocated to him 
or her and detailed provisions were 
made for the manner in which the 
units were to devolve after his or 
her death. Clause (4) of the Trust 
Deed provided that 30 out of 166'/2 
units shall be allocated amongst the 
relatives mentioned in Part I of the 
Second Schedule in such manner 
that one unit each shall be allocated 
to Laila Begum and Jani Begum, 
two units each shall be allocated to 
the daughters of Laila Begum and 
four units each shall be allocated to 
the five sons of Laila Begum and 
the minor son of Jani Begum. So far 
as qpe unit allocated to Laila Begum 
was concerned, the trustees were 
directed by sub-clause (a) of Cl. (4) 
to pay the income of this one unit to 


- Laila Begum during her lifetime and 


after her death, it was to be divided 
into 12 equal parts and 2 equal 
parts each were to be added to 
the four units allocated to each 
of her five sons and one equal 
part each was to be added to the 
two units allocated to each of her 
two daughters to be held upon the 
same trusts as those declared in res- 
pect of the original units allocated to 
each son or daughter as the case 
may be. Each of the five sons of 
Laila Begum was allocated four units 
and under sub-clause (b) of Cl. (4) it 


was provided that the income from 
these four units, supplemented by 
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parts out of Laila Begum’s .unit on 
her death, shall be paid tothe respec- 
tive son during his lifetime and on 
and after his death, the corpus of 
the four units allocated to him toge- 
ther with the parts out of Laila Be- 
gum’s unit added to it, shall be 
divided amongst his children or 
remoter issues per stirpes in the 
proportion of two shares for every 
male child to one share for every 
female child standing in the same de- 
gree of relationship, If such sen 
died without leaving any child or re- 
moter issue him surviving, sub-cl. (b) 
of Clause (4) provided that the trus- 
tees shall divide the four units allo- 
cated to him together with the sub- 
sequently added parts out of Laila Be- 
gum’s unit into such sub-parts and 
in such manner that they shall al- 
locate two equal sub-parts each to 
each of the then surviving sons of 
Laila Begum by the settlor and the 
issue then surviving of any pre-deceas- 
ed son and one equal sub-part each 
to each of the then surviving daugh- 
ters of Laila Begum by the settlor 
and the issue then surviving of any 
pre-deceased daughter. The parts ef 
such surviving sons and daughters of 
Laila Begum as are specified in the 
Second Schedule were to be added to 
and amalgamated with the basic 
units, four or two as the case may 
be, allocated to them and they were 
to be held on the same trusts as 
those declared in respect of such 
basic units, So far as concerns the 
- sub-parts allocated to the surviving 
sons and daughters of Laila Begum 
who were born after the date of the 
Trust Deed, it was directed that such 


sub-parts would be taken by them ab- . 


solutely and so also the sub-parts als 
located to the issue of any pre-de- 
ceased son or daughter of Laila Be- 
gum were to be divided between 
them absolutely per stirpes in the 
proportion of two shares for every 
male child to one share for every fe- 
male child standing in same degree of 
relationship. Sub-clause (c) of Cl. (4) 
made similar provisions with regar¢l 
to the two units allocated to each of 
the two daughters of Laila Begum. 
The income of the two units toge~ 
ther with the subsequently added 
parts out. of Laila Begum’s unit was 
to’ be given to the respective daughter 
for her lifetime and on her death, 


- A.LR, 


the corpus was to be divided amongst 
her children and remoter issue per 
stirpes in the proportion of ‘two 
shares for every male child to one 
share for every female child standing 
in the same degree of relationship 
and if she died without leaving any 
issue her surviving, the corpus was 
to be divided into such sub-parts and 
in such manner that one equal sub- 
part was to go to each of the then 
surviving children of Laila Begum 
by the settlor and the issue then 
surviving of any pre-deceased son ar 
daughter. The other provisions in 
regard to the interest taken by these 
beneficiaries in the corpus were the 
same as in sub-clause (b) of CL (4). 
Sub-clause (d) of Cl. (4) dealt with 
the unit allocated to Jani Begum and 
provided that the income of this unit 
would go to Jani Begum during her 
lifetime and on her death, the cor- 
pus of this unit would be added to 
and amalgamated with the four units 
allocated to her minor son Imdad Ali 
Khan to be held upon the same trusts 
as those declared in respect of those 
four units and if neither Imdad Ali 
Khan nor any child or remoter issue 
of his was living at the date of the 
death of Jani Begum, then this one 
unit of Jani Begum was to be held 
upon the same trusts as the one unit 
allocated to Laila Begum on her 
death. Similarly, sub-clause {e} of 
Clause (4) provided that fhe income 
of the four units allocated to Imdad 
Ali Khan shall be paid to him dur- 
ing his lifetime and on his death, 
the corpus shall be divided amongst 
his children and remoter issue per 
stirpes in the proportion of two 
Shares for every male child to one 
share for every female child stand- 
ing in the same degree of relationship 
and if he dies without leaving any 
child or remoter issue him surviving, 
the corpus shall be held on the same 
trusts as those upon which the four 
units allocated to any of the five 
sons of Laila Begum are held on the 
death of such son without leaving 
any child or remoter issue him sur- 
viving, It will thus be seen that de- 
tailed and elaborate provisions were 
made in the Trust Deed regarding 
the disposition of the different units 
allocated to the various beneficiaries 
specified in Part I of the Second 
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Schedule and every contingency was 
taken care of in laying down the 
mode of devolution, so that at any 
particular point of time, one could 
always say who would be the bene- 
fictaries entitled to the corpus, if the 
owner of the life interest were to 
die at that point of time. 


3. The reimsining 136% units teft 
after the allocation of 30 units as 


set out in Ch (4) were dealt with in . 


CE (5) of the Trust Deed. These 
136'/2 units were allocated to the res- 
pective relatives. af the settlor speci- 
fied in Part H of the Second Sehe- 
dule in the respective proportions set 
out against their names, Sub-clause 
(a) of Cl. (5) provided that the in- 
come of the respective umit or units 
or fraction thereof allocated to the 
respective relative shall be paid to 
them respectively for Nfe. But so far 
as the 15 daughters of the settlor 
were concerned, ta each of whom 
three units were allocated, it was 
provided that aut of the income of 
such three units, each daughter was 
to be paid omy 2/8rd part of the in- 
come and the remaining 1/3rd part 
was. to be set apart by way of a re- 
serve fund. Such reserve fund was 
fo be utilised for any special, un- 
usual, unforeseen or emergency ex- 
penses relating to the particular 
daughter from whose income the re- 
serve fund was created and on her 
death, the reserve fund or the unuti- 
lised partion thereof was to be amal- 
gamated with the three units of the 
corpus allocated to her, te be held 
on the same trusts as those declared 
in resneet of such three units, There 
was also a special provisior. made re- 
garding Nawab Rashid Nawaz Jung, 
the son-in-law of the settlor, that, 
though allocated one unit, he was 
not to receive the income of that 


unit so long as he received the al- 
lowance as Amir of the Vikar-al- 
Mulk-Paigah and till then, the in- 


come of this unit was to be added to 
the five units allocated to the Reserve 
Fund created under Cl. (6) to he 
held upon the same trusts as those 
deelared in respect. of such Reserve 
Fund, The other son-in-law and the 
future husbands of the 13 other 
daughters of the settlor were also al- 


located Yz unit each and it was pro- 
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vided that until the marriage of each 
of these 13 daughters the income of 
Ye unit allocated to her future hus- 
band should be set apart as a re- 
serve fund and utilised in the same 
manner as the Reserve Fund of such 
daughter created out of one-third 
part of the incume of the three units 
allecated to her and after her mar- 
riage, the income of such ‘/2 unit 
should be paid to her husband, So 
far as Fauzia Begum, the daughter of 
“the second son of the settlor was 
concerned, a special provision was 
made that the income of two units 
allocated to her should be set apart 
and credited in her account called 
‘Fauzia Begum Reserve Fund’ and on 
the death of the second son of the 
settlor during the minority of Fauzia 
Begum, the income of these two 
units should be paid to a committee 
of management for the maintenance, 
education, welfare, advancement in 
life and benefit of Fauzia Begum un- 
til she attained the age of majority 
and during the minority of Fauzia 
Begum, the trustees were also autho- 
rised to spend out of the Reserve 
Fund such sums as may be neces- 
sary for any special, unusual, unfore~ 
seen or emergency expenses for her 
benefit and on Fauzia Begum attain- 
ing the age of majority, the trustees 
were to hand over the reserve fund 
or the unutilised' portion thereof fo 
her absolutely and. also to pay to her 
the income of the two units during 
her lifetime. Sub-clause (b) of 
Clause (5) provided for the devolu- 
tion of the respective unit or units or 
fraction thereof allocated to the res- 
pective relatives on their death, It 
was directed that on the death of 
any of these relatives, the corpus of 
the unit or units or fraction thereof 


allocated to him or her should be 
divided and distributed, subject to 


some restrictions, amongst the chil- 
dren and remoter issue per stirpes in 
the ratio of 2:1 as between male 
and female children standing in the 
same degree of relationship. The con- 
tingency of any of these relatives dy- 
ing without leaving any child or re- 
moter issue him or her surviving was 
dealt with in sub-clause (c) of Clause 
(5) which provided that in that event 
the unit or units or the fraction 
thereof allocated to such relative 
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should be divided amongst the other 
relatives of the settlor but in ae- 
cordance with certain specified rules. 
Sub-clause (d) of Clause (5) made 
a special provision in regard to 
Dulhan Pasha Begum, namely that 
on her death, the five units al- 
located to her should be added - to 
and amalgamated with the four units 
allocated to her daughter Shahzadi 
Begum, to be held upon the same 


trusts as those declared in respect of 
such four units. It will thus be seen” 


that according to the scheme envisag- 
ed in Cl, (5), each of the relatives 
specified in Part II of the 2nd 
Schedule was given life interest in 
the unit or units or fraction thereof 
allocated to him or her and on his or 
her death, subject to certain special 
provisions in regard to some of the 
relatives, the corpus of such unit or 
units or fraction thereof was to be 
divided and distributed amongst the 
children or remoter issue and if any 
of the relatives died without leaving 
any child or remoter issue him or 
her surviving, the corpus allocated to 
him or her was to go to the other re- 
latives in accordance with certain 
specified rules. 


4. Clause (6) of the Trust Deed 
directed the trustees to hold 5 units 
out of the corpus of the trust fund as 
and by way of a Reserve Fund, This 
Reserve Fund was primarily intend- 
ed to meet special, unusual, wunfore- 
seen or emergency expenses of or for 
the benefit of the relatives of the 
settlor specified in the Second Sche- 
dule and it was also provided that if 
there was any deficit in the Family 
Trust Expenses Account in meeting 
the charges of collection the remu- 
neration of the trustees and the 
members of the committee of mana- 
gement and other costs, charges, 
expenses and outgoings in connection 
with the trust,. such deficit should be 
made good out of the income or the 
corpus of the Reserve Fund, There 
was also a provision made that on 
and after the death of any of the re- 
latives of the settlor specified in the 
Second Schedule, a corresponding 
proportion of the Reserve Fund should 
be added to and amalgamated with 
the unit or units or fraction thereof 
allocated to such relative and held 
on trusts similar to the original trust. 
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5. The remaining 3! units were 
allocated under Clause (7) of the 
Trust Deed to a fund called, ‘The 
Family Trust Expenses Account’. This 
fund was intended to meet all the 
charges for the collection of the in- 
come of the trusi fund and the re- 
muneration of the trustees and the 
members of the committee of mancge- 
ment and all the costs, charges and 
expenses and outgoings relating to 
the trust and its administration. It 
was also directed tnat after all the 
aforesaid trusts relating to the 30 
units, 1362 units and 5 units out of 
the corpus of the trust fund had 
been fully administered and carried 
out and the corpus of all such units 
had been handed over and transfer- 
red absolutely to the ultimate benefi- 
ciaries, the trustees should transfer 
and hand over 3'2 units comprising 
this fund to the then  successor-in- 
title of the settlor or to the eldest 
male: descendant in the direct male 
line of succession of the settlor ac- 
cording to the rule of primogeniture. 


6. During the course of assessment i 
of the trustees (hereinafter referred 
to as the assessees) to wealth tax for 
the assessment year 1957-58, a ques- 
tion arose as to how the assessment 
to wealth tax should be made. ‘The 
Wealth Tax Officer assessed the as- 
sessees to wealth tax on the value 
of 13% units of the trust fund com- 
prising 5 units allocated to the Re- 
serve Fund, 3'/2 units allocated to the 
Family Trust Expenses Account and 
5 units representing the units allocat- 
ed to the future husbands of the 
then unmarried daughters of the set- 
tlor, The wealth corresponding to 
the remaining 161'/2 units was as- 
sessed in the hands of the several 
beneficiaries specified in the Second 
Schedule, who were assessed to wealth 
tax on the value of the respective 
units allocated to them under the 
Trust Deed, Similar assessments 
were also made for the assessment 
year 1958-59 with this difference that 
by the time these assessments came 
to be made, one other daughter was 
also married and the Wealth Tax Of- 
ficer, therefore, assessed the asses- 
sees to wealth tax only in respect of 
the value of 13 units of the Trust 
Fund and the values of the other 
units were assessed in the hands of 


1977 


the respective beneficiaries to. whom 
they were allocated as specified in 
the Second Schedule. 


7. There were appeals to the Ap- 
pellate Assistant Commissioner against 
the assessments for the assessment 
years 1957-58 and 1958-59 and in 
these appeals, the Appellate Assistant 
Commissioner held that the inclusion 
of 5 units constituting the Reserve 
Fund, 3'/ units constituting the Fami- 
ly Trust Expenses Account and the 
units allocated to the future husbands 


of the unmarried daughters in _one 
single assessment was unjustified, 
since the clauses constituting the 


Reserve Fund and the Family Trust 
Expenses Account and creating a trust 
in favour of the future  sons-in-law 
constituted three distinct trusts and 
hence separate assessments must be 
made in respect of the several units 
forming the subject-matter of these 
clauses. The Wealth Tax Officer ac- 
cordingly made separate assessments 
on the assessees in respect of 5 units 
constituting the Reserve Fund and 
3'/% units constituting the Family 
Trust Expenses Accuunt for the as- 
sessment years 1957-58 and 1958-59 
and similar assessments were also 
made on the assessees in respect of 
the assessment years 1960-61 and 
1961-62. We are not concerned in 
these appeals with the assessments 
made on the assessees in respect of 5 
units constituting the Reserve Fund 
and 3'/ units constituting the Family 


Trust Expenses Account since these 
assessments have become final, 
8. The several beneficiaries speci- 


fied in the Second Schedule also ap- 
pealed against their assessments to 
wealth tax on the ground that each 
of them was entitled only to a life 
interest in the corpus of the units al- 
located to him or her and he or she 
could not, therefore, be assessed in 
respect of the entire value of the 
corpus. This contention was accept- 
ed by the Appellate Assistant Com- 
missioner who held that inasmuch 
as each beneficiary was entitled only 
to the income of the units allocated 
to him or her during his or her life- 
time, he or she could be assessed to 
wealth tax only on the value of his 
or her life interest in the respective 
units and not on the value of the 
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corpus and in this view, the Appel- 
late Assistant: Commissioner set aside 
the assessments made on the benefi- 
ciaries and directed the Wealth Tax 
Officer to make fresh assessments by 
including only the value of the life in- - 
terest of each of the beneficiaries in 
his or her assessment, The Wealth 
Tax Officer accordingly valued the 
life interest of each of the beneficia- 
ries in the respective unit or units 
allocated to him or her and made as- 
sessment to wealth tax by including 
the value of such life interest. But 
the result of making assessments on 
this basis on the several beneficiaries 
was that the value of the ‘remainder 
wealth’ in respect of 166'/2 units es- 
caped tax. The Wealth Tax Officer 
was of the view that the beneficia- 
ries in respect of the several remain- 
der estates after the lives of the im- 
mediate beneficiaries mentioned in 
the Second Schedule were unknown 
and their shares indeterminate and 
the assessees were, therefore, liable 
to be assessed in respect of the re- 
mainder wealth under S, 21, sub-s. (4) 
of the Wealth Tax Act. The W.-T 
Officer accordingly reopened the as- 
sessments made on the assessees for 
the assessment years 1957-58 to 1960- 
61 and made fresh assessments on 
the assessees in respect of the ‘re- 
mainder wealth’ by applying the pro- 
visions of Section 21, sub-s, (4), He 
arrived at the value of the remain- 
der wealth by taking the value of 
the entire original corpus and de- 
ducting therefrom the value of 5 
units allocated to the Reserve Fund, 
the value of 3'/r units allocated to 
the Family Trust Expenses Account 
and the aggregate of the values of 
the life interests assessed in the hands 
‘of the several beneficiaries, . Similar 
assessment was also made on the as- 
sessees in respect of the remainder 
Pe for the assessment year 1961- 


% The assessees appealed to the 
Appellate Assistant | Commissioner 
against the assessments made on them 
in respect of the remainder wealth 
and in the appeals, they contended 
that the Trust Deed created distinct 
and separate trusts for the benefit of 
the several beneficiaries mentioned in 
the Second Schedule and the Wealth 
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Tax Officer was, therefore, not justi- 
fied im clubbing the entire remainder 
wealth relating to these distinct and 
separate trusts in a single assessment 
on the assessees: and a further con- 
tention was also. urged by them. that, 
in any event, the assessments were 
bad in law inasmuch as the provi- 
sions of Section 21, sub-s. (4) were 
not applicable to the facts and cir- 
cumstances of the case. The Appel- 
late Assistant Commissioner agreed 
with the first contention of the as- 


sessees and held that though there 
was only one single Deed of Trust, 
it created several distinct and sepa- 


rate trusts, one im favour of each 
beneficiary mentioned in the Second 
Schedule with its own independent 
and complete provision in regard to 
devolution after the death of such 
beneficiary and om this view, the Ap- 
pellate Assistant Commissioner annul- 
led the assessments. made on the as- 
sessees in respect of the remainder 
wealth, leaving it open to the Wealth 
Tax Officer “to: take such steps as 
he may consider necessary to assess 
the remainder wealth pertaining to 
each distinct. trust separately.” This 
view takem by the Appellate Assistant 
Commissioner rendered it unneces- 
sary to decide the second contention 
as to the applicability of Sec. 21, sub- 
section (4). 


10. The Revenue being aggrieved 
by the order passed by the Appel- 
late Assistant Commissioner prefer- 
red appeals before the Tribunal on 
the main ground that. there was only 
one single trust created by the Trust 
Deed and not several distinct. and 
separate trusts. Two further con- 
tentions were also sought to be urged 
on behalf of the 
hearing of the appeals and one of 
them was, and that is the only con- 
tention. material for our purpose, that 
the Appellate Assistant Commissioner 
should have “given a definite find- 
ing regarding the applicability of 
Section 21, sub-section (4) or S. 3 to 
the facts of the case.” The argu- 
ment. of the Revenue in regard to 
this contention was that the assessees 
were liable to be assessed as an ‘indi- 
vidual’ under Section 3 in respect of 
the entire corpus of the trust fund 
and Section 21; sub-section (4) being 
merely a machinery section did not 


Revenue at the. 


have the effect of overriding the 
charge imposed on the assessees under 
Section 3. The Tribunal allowed the 
Revenue to raise this new contention, 
but made it clear that it would be 
only “for the purpose of supporting 
the assessments already made and 
not for the purpose of enhancing the 
assessments”, The answer given by 
the assessees to this contention was 
that Section 3 had no application at 
all, because the assessees as trustees 
would be an ‘association of persons’ 
and under the Wealth Tax Act 


an ‘association of persons’ is not 
an assessable entity and they 
went on further to say that they 


could not be assessed even under sub- 
section (1) or sub-section (4) of -Sec- 
tion 21, since in respect of the re- 
mainder estate after the death of 


each relative, the beneficiaries were 
unknown, The assessees also con- 
tended that, in any event, even if 


Section 3 were applicable, the assess- 
ment on the assessee could be made 
only in accordance with the provi- 
sions of Section 21, since Section 3 
was subject to the other provisions 
of the Act including Section 21. It 
was also urged on behalf of the as- 
sessees that the Trust Deed created 
distinct and separate trusts in respect 
of the several units allocated to the 
beneficiaries mentioned in the Second 
Schedule and in any event, even if 
the trust was a single indivisible 
trust, the remainder estate in respect 
of the several units was required to 
be assessed separately in the hands 
ofthe assessees and to the assessment 
of such remainder, it was sub-s. (1) 
of Section 21 which applied and not 
sub-section (4) of Section 21. The 
Tribunal, on a proper construction of 
Sections 3 and 21, came to the con- 
clusion that these two sections have 
to be read together and so read it 
was clear that Section 3 was sub- 
ject to Section 21 and the assessees 
could not, therefore, be assessed to 


wealth tax under Section 3 in res- 
pect of the entire corpus, ignoring 
the provisions of Section 21. Sub- 


section (1) of Section 21 was, in the 
view of the Tribunal, not applicable 
and the only question, therefore, was 
whether assessment could be made 
on the assessees under sub-section (4) 
of Section 21, The Tribunal held 


1977 W. T. Commr., A. P, v, Trustees, Nizam’s Family {Prs. 10-11] S.C. 2111 


that it was not correct to say that 
' sub-section (4) of Section 21 was not 
applicable in the present case on the 
ground that the beneficiaries in res- 
pect of the remainder estate were un- 
known and proceeded to apply the 
provisions of Section 21, sub-s, (4) in 
the assessment of the assessees. The 
Tribunal accepted the contention of 
the Revenue that there was only 
one single trust created by the Trust 
Deed and not as many trusts as there 
were beneficiaries, but all the same it 
held, on the application of Section 21, 
sub-section (4) that “even if the Trust 
Deed be viewed as a single trust, 
separate assessments should be made 
on the trustees in respect of the 
several units allocated to the groups 
of the several beneficiaries mention- 
ed in the Second Schedule”, The re- 
sult was that the appeals filed by 
the Revenue were dismissed, 


11. The Revenue thereupon applied 
to the Tribunal for referring to the 
High Court certain questions of law 
said to arise out of the order of the 


Tribunal and on the application of 


the Revenue, the Tribunal referred 
the following questions for the deci- 
cision of the High Court: 

"(i) Whether the Trustees are li- 
able to be assessed under Sec. 3 of 
the Wealth-tax Act in the status of 
an ‘individual’? 

(ii) Whether, on the facts and in 
the circumstances of the case, the 
Appellate Tribunal was right in hold- 
ing that the provisions of Section 3 
of the Wealth-tax Act should be 
considered as subject to the provi- 
sions of Section 21 of the above Act? 


(iii) Whether, on the facts and in 
the circumstances of the case, the 
Appellate Tribunal was correct in re- 
fusing to admit the additional ground 
filed on behalf of the Department 
(in W, T. A, Nos. 690 to 694 of 1963- 
64) except to the extent of support- 
ing the assessment as made? 

(iv) Whether, on a proper construc- 
tion of the trust deed in question, the 
Tribunal was correct in holding that 
the settlor had created only one trust 
in favour of several beneficiaries and 
not separate dnd independent trusts in 
favour of several beneficiaries or 
groups of beneficiaries? 


(v) Whether, having held that a 
single trust was created by the trust 
deeds, the Tribunal was correct in 
law in holding that under S. 21 (4) of 
the Act the remainder wealth could 
be assessed in respect of each of the 
several units or groups of units allo- 
cated in favour of the beneficiaries 
specified under the relevant trust 
deeds? . 

(vi) Whether, on the facts and in 
the circumstances of the case and on 
a proper construction of the provi- 
sions of Section 21 of the Act, the 
Tribunal was right in holding that 
the provisions of Section 21 (4) are 
applicable in the circumstances of 
this case?” 

So far as the first question is con- 
cerned, the High Court answered it in 
favour of the Revenue by holding 
that the trustees are liable to be as- 
sessed as an ‘individual’ under Section 
3, because the word ‘individual’ in 
Section 3 is wide enough to include 
a group of persons forming a unit. 
But Section 3 being subject to the 
provisions of Section 21, the High 
Court held, in answer to the second 
question, that it was not permissible 
to the Revenue to tax the trustees 
under Section 3 ignoring the provi- 
sions of Section 21, The High Court 
held that the assessment on the trus- 
tees could be made only in accord- 
ance with the provisions of Sec. 21. 
The question then was as to which. 
sub-section of Section 21 applied in 
the present case: sub-section (1) or 
sub-section (4). The High Court took 
the view that on the relevant valua- 
tion date, it was not possible to say 
that the beneficiaries of the remain- 
der estate in respect of each set of 
unit or units allocated to the respec- 
tive relatives specified in the Second 
Schedule were unknown or their 
shares were indeterminate so as to 


attract the applicability of sub-sec- 
tion (4) of Section 21. The High 


Court observed that it could be pre- 
dicated with certainty and definite- 
ness on the relevant valuation date 
as to who would succeed to the cor- 
pus of each set of unit or units and 
in what shares, if the conditions for 
the vesting of the corpus were ful- 
filled on that date. The High Court 
accordingly held that sub-section (1) 
of Section 21 was applicable to the 
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facts of the case and the assessment 
on the assessees was liable to be 
made in conformity with that provi- 
sion. The High Court then addressed 
itself to the fourth question and held 
that the Tribunal was not right in 
holding that the Trust Deed created 
one single indivisible trust but there 
were really several distinct and sepa- 
rate trusts created by the Trust Deed 
in favour of each of the relatives 
mentioned in the Second Schedule. 
This view taken by the High Court 
necessarily resulted in questions Nos. 
(v) and (vi) being answered in favour 
of the assessees, That left the third 
question, but so far as that is con- 
cerned, the High Court took the view 
that it was not necessary to consider 
it in view of the answers given’ to 
the other questions, It is this deci- 
sion of the High Court on the vari- 
ous questions referred by the Tribu- 
nal which is impugned in the present 
appeals preferred by special leave. 


12. Before we take up the ques- 
tions of law that arise for consi- 
deration in these appeals, we may 
clear the ground at the outset by 
pointing out that though before the 
High Court, it was contended on be- 
half of the assessees that they were 
not liable to be assessed to wealth 
tax under Section 3 since, unlike the 
charging section in the Income-tax 
Act, Section 3 did not provide for 
levy of wealth tax on ‘association of 
persons’, this contention was not 
pressed before us and it was conced- 
ed, and in our opinion rightly, that 
the assessees constituted an assess- 
able unit and were liable to be as- 
sessed to wealth tax as ‘individual’ 
under Section 3. This position indeed 
could not be disputed after the deci- 
sion of this Court in ‘Trustees of 
Gordhandas Govindram Family Cha- 
rity Trust v. Commr. of Income-tax, 
Bombay, 88 ITR 47:(1973 Tax LR 
1936 (SC)), But the question is whe- 
ther assessment could be made on 
the assessees under Section 3 apart 
from and without reference to Sec- 
tion 21. That depends on the true 
meaning and effect of Sections 3 and 
21 and the inter-relation between 
these two sections, Section 3 is the 
charging section and it levies the 
charge of wealth tax on the, net 
wealth of the assessee on the relevant 


valuation date. ‘Net wealth’ is de- 
fined in Section 2 (m) to mean “the 
amount by which the aggregate va- 
lue computed in accordance with the’ 
Provisions of this Act of all the as- 
sets, wherever located, belonging to 
the assessee on the valuation date... 
Is in excess of the aggregate value 
of all the debts owed by the assessee 
on the valuation date...... ” It is clear 
from this definition that any pro- 
perty, wherever located, ‘belonging 
to’ the ‘assessee on the relevant va- 
luation date would be ineludible in 
the net wealth of the assessee as- 
sessable to wealth tax. One argu- 
ment based on semantics advanced 
on behalf of the assessees was that 
assets held by a trustee in trust for 
others cannot be said to be assets 
‘belonging to’ the trustee so as to be 
includible in his net wealth. The as- 
sets so held “are not trustees pro- 
perty in any real sense”: they are the 
property of the beneficiaries and, to 
use the words of Lord Mac Naughton 
in Heritable Reversionary Co. Ltd. v. 
Millar, 1892 AC 598 the beneficiaries 
are the true owners all along. The 
trustee of a trust cannot, therefore, 
be assessed to wealth tax in respect 
of the trust properties under Sec- 
tion 3, It was for this reason, con- 
tended the assessees, that special pro- 
vision had to be made in Section 21 
for assessing the trustee and hence 
assessment on the trustee could be 
made only in accordance with such 
special provision, This was precisely 
the argument which found favour 
with the Gujarat High Court in 
Commr. of Wealth-tax, Gujarat v. 
Kum. Manna G. Sarabhai, (1972) 86 
ITR 153: (1972 Tax LR 377) (Gui) 
which was a case decided by a Divi- 
sion Bench presided over by one of us 
(Bhagwati, J. as the Chief Justice). 
On this argument, the trustee of a 
trust: would not be liable to be as- 
sessed to wealth tax in respect of the 
trust properties under Sec. 3, It is 
only by reason of Section 21 that he 
would be assessable and hence as- 
sessment cannot be made on him ex- 
cept in accordance with the provi- 
sions of Section 21, Prima facie, 
there seems to be force in this argu- 
ment, but we do not think it neces- 
sary to express any final opinion 
upon it, since there is an alternative 
argument advanced on behalf of the 
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assessees which is quite substantial 
and leaves no room for judicial doubt 
or hesitation. 


13. Let us assume that the trus- 
tee of a trust would be assessable in 
respect of the trust properties under 
Section 3, even in the absence of 
Section 21. But section 3 imposes 
the charge of wealth tax ‘subject to 
the other provisions’ of the Act and 
these other provisions include Sec- 
tion 21. Section 3 is, therefore, made 
expressly subject to Section 21 and 
it must yield to that section in so far 
as the latter makes special provision 
for assessment of a trustee of a trust. 
Section 21 is mandatory in its terms 
and as it stood at the material time, 
it provided as follows: 


"21, (1) In the case of assets charge- 
able to tax under this Act which are 
held by a court of wards or an ad- 
ministrator-general or an official 
trustee or any receiver or manager 
or any other person, by whatever 
name called appointed under any 
order of a court to manage property 
on behalf of another, or any trustee 
appointed under a trust declared by 
a duly executed instrument in writ- 
ing, whether testamentary or other- 
wise (including a trustee under a 
valid deed of wakf), the wealth-tax 
shall be levied upon and recoverable 
from the court of wards, administra- 
tor-general, official trustee, receiver, 
manager or trustee, as the case may 
be, in the like manner and to the 
same extent as it would be leviable 
upon and recoverable from the per- 
son on whose behalf the assets are 
held, and the provisions of the Act 
shall apply accordingly. 

(2) Nothing contained in sub-sec. (1) 
shall prevent either the direet as- 
sessment of the person on whose be- 
half the assets: above referred to 
are held, or the recovery from such 
person of the tax payable in res- 
pect of such assets. 

(3) Where the guardian or trustee 
of any person being a minor, lunatic 
or idiot (all of which persons are 
hereinafter in this sub-section includ- 
ed in the term “beneficiary”) holds 
any assets on behalf of such benefi- 
ciary, the tax under this Act shall be 
levied upon and recoverable from 
such guardian or trustee, as the case 
1977 S. C./133 X G—?7 





























may be, in the like manner and to 
the same extent as it would be levi- 
able upon and recoverable from any 
such beneficiary if of full age or 
sound mind and in direct ownership 
of such assets. 


(4) Notwithstanding anything con- 
tained in this section, where the 
shares of the persons on whose be- 
half or for whose benefit any such 
assets are held are indetermi- 
nate or unknown, the wealth-tax 
shall be levied upon and recovered 
from the court of wards, administra- 
tor-general, official trustee, receiver, 
manager, or other person aforesaid 
as if the persons on whose behalf or 
for whose benefit the assets are held 
were an individual for the purposes 
of this Act.” 

Sub-section (5) was not a part of 


Section 21 at the material time 
since it was introduced only with 
effect from lst April, 1965 but it 


throws some light on the interpreta- 
tion of the other sub-sections of Sec- 
tion 21 and hence it may be repro- 
duced here: 

*21(5) Any person who pays 
sum by virtue of the provisions of 
this section in respect of the net 
wealth of any beneficiary, shall be 
entitled to recover the sum so paid 
from such beneficiary, and may hold 
on behalf or for the benefit of such 
beneficiary, an amount equal to the 
sum so paid.” 

It would, therefore, be clear on a 
combined reading of Secs. 3 and 21 
that whenever assessment is made on 
a trustee, it must be made in ac-: 
cordance with the provisions of Sec- 
tion 21. Every case of assessment 
on a trustee must necessarily fall! 
under Section 21 and he cannot be) 
assessed apart from and without re- 
ference to the provisions of that sec- 
tion. To take a contrary view giv- 
ing option to the Revenue to assess 
the trustee under Section 3 without 
following the provisions of Section 21 
would be to refuse to give effect to 
the words “subject to the other pro- 
visions of this, Act” in Section 3, to 
ignore the maxim generalia speciali- 
bus non derogant and to deny man- 
datory force and effect to the. provi- 
sions enacted in Section 21, It may 
be noted that, while interpreting the 
corresponding provisions in Sec, 41 of 


any 
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the Indian Income-tax Act, 1922 and 
Section 161 of the Income-tax Act, 
1961, this Court in C. R, Nagappa v. 
Commr, of Income-tax, 73 ITR 626: 
(AIR 1969 SC 888). approved the fol- 
lowing observations made by Chagla, 
C. J. in regard to the scheme of Sec- 
tion 41 of the Indian Income Tax 
Act, 1922 in Commr, of Income-tax, 
Ahmedabad v. Balwantrai Jethalal 
Vaidya, 34 ITR 187: (ATR 1959 Bom 
298): . 

“If the assessment is upon a trus- 
tee, the tax has to be levied and re- 
covered in the manner provided in 
Section 41, The only option that the 
Legislature gives is the option embo- 
died in sub-section (2) of Section 41, 
and that option is that the depart- 
ment may assess the beneficiaries in- 
stead of the trustees, or having as- 
sessed the trustees it may proceed to 
recover the tax from the beneficia- 
ries. But on principle the contention 
of the department cannot be accepted 
that, when a trustee is being assessed 
to tax, his burden which will ulti- 
mately fall upon the beneficiaries 
should be increased and whether that 
burden should be increased or not 
should be left to the option of the 
department. The basic idea under- 
lying Section 41, and which is in con- 
formity with principle, is that the 
liability of the trustees should be co- 
extensive with that of the beneficia- 
ries and in no sense a wider or a 
larger liability. Therefore, it is clear 
that every case of an assessment 
against a trustee must fall under Sec- 
tion 41, and it is equally clear that, 
even though a trustee is being as- 
sessed, the assessment must proceed 
in the manner laid down in Chapter 
UI. Section 41 only comes into play 
after the income has been computed 
in accordance with Chapter III. Then 
the question of payment of tax arl- 
ses and it is at that stage that Sec- 
tion 41 issues a mandate to the tax- 
ing department that, when they are 
dealing with the income of a trus- 
tee, they must levy the tax and re- 
cover it in the manner laid down in 
Section 41.” (Emphasis supplied by 
us). 

This Court also observed that “the 
same considerations must apply in 
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the interpretation of Section 161 (2) 
of the Income Tax Act, 1961”. The 
same view, it may be pointed out, 
was taken by this Court in an ear- 
lier decision in Commr, of Income 
Tax v. Nandlal Agarwal, 59 ITR 758 
at p. 762:(AIR 1966 SC 899 at page 
901). These decisions given under the 
Income Tax law must apply equally 
in the interpretation of Section 21, 
since the relevant provisions of both 
the statutes are almost identical. That 
was pointed out by this Court in 
Commr, of Wealth Tax, Bihar and 
Orissa v. Kripashankar Dayashankar 
Worah, 81 ITR 763:(1971 Tax LR 
1756 (SC)) where it was said: “Sec- 
tion 21 (1) of the Act is analogous to 
Section 41 of the Income-tax Act, 
1922, The only difference between 
the two sections is that whereas the 
former deals with assets, the latter 
deals with income, Subject to this 
difference, the two provisions are 
identically worded. Hence, the deci- 
sions rendered under Section 41 (1) 
of the Indian Income-tax Act, 1922, 
have a bearing on the question aris- 
ing for decision in this case”. It 
must, therefore, be held to be incon- 
trovertible that whenever a trustee is 
sought to be assessed, the assessment 
must be made in accordance with the 
provisions of Section 21, 


14. It must also be noted that the 
assessment which is contemplated to 
be made on the trustee under sub- 
section (1) or sub-section (4) of Sec- 
tion 21 is assessment in a representa- 
tive capacity. It is really the bene- 
ficiaries who are sought to be assess- 
ed in respect of their interest in the 
trust properties through the- trustee. 
Sub-section (1) provides that in res- 
pect of trust properties held by a 
trustee, wealth tax shall be levied 
upon him ‘in the like manner and to 
the same extent’ as it would be levi- 
able on the beneficiary for whose 
benefit the trust properties are held. 
This provision obviously can apply 
only where the trust properties are 
held by the trustee for the benefit of 
a single beneficiary or where there 
are more beneficiaries than one, the 
individual shares of the beneficiaries 
in the trust properties are determi- 
nate and known, Where such is the 
case, wealth tax can be levied on 
the trustee in respect of the interest 
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of any particular beneficiary in the 
trust properties ‘in the same man- 
ner and to the same extent’? as it 
would be leviable upon the benefi- 
ciary and in respect of such interest 
in the trust properties, the trustee 
would be assessed in a representative 
capacity as representing the benefi- 
ciary, This, of course, does not mean 
that the Revenue cannot proceed to 
make direct assessment on the benefi- 
ciary in respect of the interest in the 
trust properties which ‘belongs to 
him. The beneficiary would always 


be assessable in respect of _his inte- 
rest in the trust properties, since 
such interest ‘belongs to’ him and 


the right of the Revenue to make 
direct assessment on him in res- 
pect of such interest stands un- 
impaired by the provision enabling 
assessment to be made on the 
trustee in a representative capacity. 
Sub-section (2) makes this clear by 
providing that nothing contained in 
sub-section (1) shall prevent either 
the direct assessment of the benefi- 
-ciary for whose benefit the trust 
properties are held or the re- 
covery from the beneficiary of 
the wealth tax in respect of his 
interest in the trust properties 
which is assessed in the hands of the 
trustee. The Revenue has thus two 
modes of assessment available for as- 
sessing the interest of a beneficiary 
in the trust properties: it may either 
assess such interest in the hands of 
the trustee in a representative capa- 
city under sub-section (1) or assess 
it directly in the hands of the benefi- 
ciary by including it in the net 
wealth of the beneficiary. What is 
important to note is that in either 
case what is taxed is the interest of 
the beneficiary in the trust proper- 
ties and not the corpus of the trust 
properties. So also where beneficia- 
ries are more than one, and their 
shares are indeterminate or un- 
known, the trustees would be assess- 
able in respect of their total benefi- 
cial interest in the trust properties. 
Obviously in such a case, it is not 
possible to make direct assessment on 
the beneficiaries in respect of their 
interest in the trust properties, be- 
cause their shares are indeterminate 
er unknown and that is why it is 
provided that the assessment may be 


W. T. Commr., A. P. v. Trustees, Nizam’s Family [Prs. 14-15] S.C. 2115 


made on the trustee as if the bene- 
ficiaries for whose benefit the trust 
properties are held were an indivi- 
dual, The beneficial interest is treat- 
ed as if it belonged to one indivi- 
dual beneficiary and assessment is 
made on the trustees in the same 
manner and to the same extent as it 
would be on such fictional benefi- 
ciary. It will, therefore, be seen 
that in this case too, it is the benefi- 
cial interest which is_ assessed to 
wealth tax in the hands of the trus- 
tee and not the corpus of the trust 
properties, This position becomes 
abundantly clear if we look at sub- 
section (5) which clearly postulates 
that where a trustee is assessed under 
sub-section (1) or sub-section (4), the 
assessment is made on him ‘in res- 
pect of the net wealth’ of the bene- 
ficiary, that is, the beneficial interest 
belonging to him, Now, wherever! 
there is a trust, it is obvious there 
must be beneficiaries under the trust. ! 
because the very concept of a trust! 
connotes that though the legal title vests 
in the trustee, he does not own or 
hold the trust properties for his per- 
sonal benefit but he holds the same 
for the benefit of others, whether in- 
dividuals or purposes, Jt must fol- 
low inevitably from this premise that 
since under sub-sections (1) and (4) 
of Section 21 it is the beneficial inte- 
rests which are taxable in the hands 
of the trustee in a representative ca- 
pacity and the liability of the trus- 
tee cannot be greater than the ag- 
gregate liability of the beneficiaries, 
no part of the corpus of the trust 
properties can be assessed in the 
hands of the trustee under Section 3 
and any such assessment would be 
contrary to the plain mandatory pro- 
visions of Section 21. 


15. It is also necessary to no- 
tice the consequences that seem 
to ‘flow from the proposition laid 
down in Section 21, sub-section (1) 
that the trustee is assessable ‘in the 
like manner and to the same extent’ 
as the beneficiary. The consequen- 
ces are three-fold. In the first place,| 
it follows inevitably from this pro- 
position that there would have to be 
as many assessments on the trustee 
as there are beneficiaries with deter- 


minate and known shares, though for 
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ithe sake of convenience, there may 
ibe only one assessment order specify- 
ing separately the tax due in res- 
pect of the wealth of each benefi- 
ciary. Secondly, the assessment of 
‘the trustee would have to be made in 
ithe same status as that of tbe benefi- 
ciary whose interest is sought to be 
taxed in the hands of the trustee, This 
‘was recognised and laid down by 
this Court in N. V. Shanmugham & 
Co. v. Commr. of Income-tax, Mad- 
ras, 81 ITR 3f0: (AIR 1970 SC 1707). 
And lastly, the amount of tax pay- 
lable by the trustee would be 
the same as that payable by 
each beneficiary in respect of his 
beneficial interest, if he were as- 
sessed directly. Vide Padmavati Jay- 
krishna Trust v. Commr. of Wealth-tax, 
Gujarat, (1966) 61 ITR .66 (Gui) at 
pp. 73-4: Trustees of Putlibai R. FE. 
Mulla Trust v. Commr, of Wealth- 
tax, (1967) 66 ITR 653 at pP. 657-8 
(Bom) and Chintamani Ghosh v. Com- 
mr. of Wealth-tax, (1971) 80 ITR 331 
(at p. 341) (All). Let us, by way of illu- 
stration, take a case where property 
of the value of rupees ten lacs is held 
in trust under which the income of 
the property is given to A for life and 
on his death, the property is to be 
divided equally between B and C. 
The beneficiaries in this case are 
clearly A, B and C, A having life 
interest in the trust property and B 
and C having equal shares in the re- 
mainder. The Revenue has option to 
assess the beneficial interests of A, 
B and C in the trust property in the 
hands of the trustee or to make 
direct assessment on each of the 
three beneficiaries. If the trustee is 
assessed under sub-section (1) of Sec- 
tion 21, three separate assessments 
would have to be made on him, one 
in respect of the actuarial valuation of 
the life interest of A, which may be, 
to take an ad hoe figure, say, Rs, 5 
lacs and the other two in respect. of 
the actuarial valuations of the remain- 
dermen’s interests of B and C, which 
may be, to take again an ad hoc fi- 
sure, say, Rs, 2 lacs each, But, as 
pointed out above, the Revenue may, 
instead of assessing the trustee, pro- 
ceed to make direct assessment on 
each of the three beneficiaries A, B 
and C and in that case, Rs. 5 lacs, 
Rs. 2 lacs and Rs. 2 lacs would be 
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included in the net wealth of A, B 
and C respectively. The result would 
be that though the value of the cor- 
pus of the trust property is Rs. 10 
lacs, the assessments, whether made 
on the trustee or on each of the three 
beneficiaries, would be only in res- 
pect of Rupees 5 lacs, Rupees 2 lacs 
and Rupees 2 lacs and the balance 
of Rupees 1 lac would not be sub- 
ject to taxation. In fact, in most 
cases, if not al, the aggregate 
of the values of the life interest and 
the remainderman’s interest would be 
less than the value of the total 


corpus of the trust property, 
since the value of the remain- 
derman’s interest would be the 


present value of his right to receive 
the corpus of the trust property at 
an uncertain future date and this 
would almost invariably be less 
than the value of the corpus of the 
trust property after deducting the va- 
lue of the preceding life interest. The 
balance of the value of the corpus of 
the trust property would not, in the 
result, be subjected to assessment to 
wealth tax. But that is the logical 
and inevitable effect of the scheme of 
Section 21, Once it is established 
that a trustee of a trust can be as- 
sessed only in accordance with the 
provisions of Section 21 and under 
these provisions, it is only the benefi- 
cial interests which are taxed in the 
hands of the trustee, it must follow 
as a necessary corollary that no part 
of the value of the corpus in excess 
of the aggregate value of the benefi- 
cial interests can be brought to tax 
in the assessment of the trustee. To 
do so would be contrary to the 
scheme and provisions of Sec. 21. It 
would be clearly erroneous to assess 
the trustee to wealth tax on the ex- 
cess of: the value of the corpus over 
the actuarial valuations of the life in- 
terest and the reversionary interest 
of the beneficiaries. We find that 
the same view has been taken by the 
Gujarat High Court in Commr, of 
Wealth-tax, Gujarat v. Smt. Arun- 
dhati Balkrishna Trust, (1975) 101 
ITR 626 (Guj) and this view, in our 
opinion, represents the correct law 
on the subject. 

16. We have given in the preced- 
ing paragraph illustration of a case 
falling within Sec. 21, sub-s, (1), bu 
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the illustration can be slightly modi- 
fied by taking a case where property 
is held in trust for giving income for 
life to A and on his death, to such 
of the children of A as the trustee 
might think fit, Section 21, sub-sec- 
tion (4) would be clearly attracted in 
such a case so far as the reversionary 
interest is concerned, because, on the 
relevant valuation date, the remain- 
dermen and their shares would be in- 
determinate and unknown. But here 
also two assessments would have to 
be made on the trustee: one in res- 
pect of the actuarial valuation of the 
life interest of A under sub-sec. (1) 
of Section 21 and the other in res- 
pect of the actuarial valuation of the 
totality of the beneficial interest in 
the remainder as if it belonged to 
one individual under sub-sec, (4) of 
Section 21. The difference between 
the value of the corpus of the trust 
property and the aggregate of the ac- 
turial valuations of the life interest 
of A and the remaindermen’s interest 
would notbe assessable in the hands 
of the trustee because, as pointed out 
above, the trustee can be taxed only 
in respect of the beneficial interests 
and there being no other beneficiary 
apart from A and such of the chil- 
dren of A as the trustee might think 
fit, the balance of the value of the 
corpus cannot be brought to tax in 
the hands of the trustee under sub- 
section (1) or (4) of Section 21, 


1%. It is, therefore, obvious that 
no part of the corpus of the trust 
funds could be assessed in the hands 
of the assessees, but the assessment 
could be made on the assessees only 
in respect of the beneficial interests 
of the beneficiaries in the trust funds 
under sub-sections (1) and (4) of Sec- 
tion 21, Now so far as the benefi- 
ciaries specified in the Second Sche- 
dule are concerned, each of them had 
a life interest in the unit or units al- 
located to him or her and the asses- 
sees were liable under sub-section (1) 
of Section 21 to be assessed in res- 

ect of such life interest ‘in the 
ame manner and to the same extent’ 

s the respective beneficiaries. But 
he question is as to how the benefi- 

ect of each set of unit or units was 
ial interest in the remainder in res- 
iable to be taxed in the hands of 
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the assessees,. The argument of the 
Revenue was that it could not be 
said on the relevant valuation date 
as to who would be the beneficiaries 
entitled to the remainder on the 
death of the. concerned relative and 
hence the beneficiaries were indeter- 
minate and unknown on the relevant 
valuation date and in the circum- 
stances, sub-section (1) of Section 21 
had no application. Sub-section (4) 
of Section 21 was also not attracted, 
said the Revenue, because that sub- 
section could apply only where the 
shares of the beneficiaries were inde- 
terminate or unknown and not where 
the beneficiaries themselves were in- 
determinate and unknown, The Re- 
venue contended, on the basis of this 
argument, that since the beneficial 
interest in the remainder in respect 
of each set of unit or units was not 
taxable either under sub-s. (1) or 
sub-section (4) of Sec, 21, the asses- 
sees were liable to be assessed in res- 
pect of the value of the corpus of 
such unit or units minus the valua- 
tion of the life interest under Sec. 3. 
But this contention is plainly errone- 
ous, because, on the view we have 
taken as regards the interpretation 
of Sections 3 and 21, a trustee can 
be assessed to wealth tax only in 
respect of the beneficial interests of 
the beneficiaries and no assessment 
can be made on him in respect of 
any part of the corpus of the trust 
funds apart from and without refer- 
ence to Section 21. We shall pre- 
sently show that under the Trust 
Deed on each relevant valuation date 
the shares of the beneficiaries in 
the remainder in respect of each set 
of unit or units were determinate and 
known and the case was, therefore, 
governed by sub-section (1) of Sec- 
tion 21, but we may point out that 
even if the beneficiaries were inde- 
terminate or unknown, sub-sec. (4) of 
Section 21 would apply and the as- 
sessees would be liable to be assessed 
in respect of the totality of the bene- 
ficial interest in the remainder as if 
it belonged to one single beneficiary. 
When the beneficiaries are indeter- 
minate or unknown, then obviously 
their shares would also be indetermi- 
nate and unknown. We cannot con- 
ceive of a case where the shares 
would be determinate or known 
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while the beneficiaries are indeter- 
minate and unknown, The expression 
‘where the shares of the beneficia- 
ries are indeterminate or unknown’ 
carried with it by necessary implica- 
tion, a situation where the bene- 
ficiaries themselves are indeter- 
minate or unknown, Such, for 
example, would be the case in the 
modified: illustration given above. 
There, the beneficiaries are such of 
the children of A as the trustee might 
think fit and the beneficiaries them- 
selves would, therefore, be indeter- 
minate and unknown and yet sub- 
section (4) of Section 21 would apply 
in their case. To take any other view 
would be to deny full meaning and 
effect to the words “where the shares 
of the beneficiaries are indeterminate 
or unknown” and to create a lacuna 
where, even though the beneficial in- 
terest in the remainder is disposed of 
under the Trust Deed, such beneficial 
interest would escape assessment, The 
correct interpretation of sub-sec, (4) 
of Section 21 must, therefore, be that 
even where the beneficiaries of the 
remainder are indeterminate or un- 
known, the trustee can be assessed to 
wealth tax in respect of the totality 
of the beneficial interest in the re- 
mainder, treating the beneficiaries fic- 
tionally as an individual. 

18. This immediately takes us to 
the question as to which of the two 
sub-sections (1) or (4) of Section 21 
applies for the purpose of assessing 
the assessees to wealth tax in res- 
pect of the beneficial interest in the 
remainder qua each set of unit or 
units allocated to the relatives speci- 
fied in the Second Schedule. Now it 
is clear from the language of Sec. 3 
that the charge of wealth tax is in 
respect of the net wealth on the re- 
levant valuation date, and, therefore, 
the question in regard to the appli- 
cability of sub-section (1) or (4) of 
Section 21 has to be determined with 
reference to the relevant valuation 
date, The Wealth Tax Officer has to 
determine who are the beneficiaries 
in respect of the remainder on the 
relevant date and whether their 
shares are indeterminate or un- 
known. It is not at all relevant whe- 
ther the beneficiaries may change in 
subsequent years before the date of 
distribution, depending upon contin- 


gencies which may come to pass in 
future. So long as it is possible to 
say on the relevant valuation date 
that the beneficiaries are known and 
their shares are determinate, the pos- 
sibility that the beneficiaries may 
change by reason of subsequent 
events such as birth or death would 
not take the case out of the ambit of 
sub-section (1) of Section 21. It is no 
answer to the applicability of sub- 
section (1) of Section 21 to say that 
the beneficiaries are indeterminate 
and unknown because it cannot be 
predicated who would be the benefi- 
ciaries in respect of the remainder 
on the death of the owner of the life 
interest, The position has to be seen 
on the relevant valuation date as if 
the preceding life interest had come 
to an end on that date and if, on 
that hypothesis, it is possible to de- 
termine who precisely would be the 
beneficiaries and on what determinate 
shares, sub-section (1) of S. 21 must 
apply and it would be a matter of no 
consequence that the number of 
beneficiaries may vary in the future 
either by reason of some beneficia- 
ries ceasing to exist or some new 
beneficiaries coming into being, Not 
only does this appear to us to be the 
correct approach in the application of 
sub-section (1) of Section 21, but we 
find that this has also been the gene- 
ral concensus of judicial opinion in 
this country in various High Courts 
during the last about thirty years. 
The first decision in which this view 
was taken was rendered as far back 
as 1945 by the Patna High Court in 
Khan Bahadur M. Habibur Rahman 
v. Commr, of Income-tax, Bihar and 
Orissa, 13 ITR 189:(AIR 1945 Pat 
494) and since then, this view has 
been followed by the Caleutta High 
Court in Suhashini Karuri v. Wealth- 
Tax Officer, Calcutta, 46 ITR 953: 
(AIR 1962 Cal 295) the Bombay 
High Court in Trustees of Putlibai 
R. F. Mulla Trust v. Commr, o 
Wealth Tax, (1967) 66 ITR 
(Bom) (supra) and Commissioner o 
Wealth Tax, Bombay v. Trustees o 
Mrs. Hansabai Tribhuwandas Trust 
(1968) 69 ITR 527 (Bom) and th 
Gujarat High Court in Padmavati 
Jaykrishna Trust v. Commr, of In 
come Tax, Gujarat, (1966) 61 ITR 6 
(Gui) (supra). The Calcutta Hig 
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Court pointed out in Suhashini 
Karuri’s case: “The share of a bene- 
ficiary can be said to be indetermi- 
nate if at the relevant time the share 
cannot be determined but merely be- 
cause the number of beneficiaries 
vary from time to time, one cannot 
say that it is indeterminate.’ The 
same proposition was formulated in 
slightly different language by the 
Bombay High Court in Trustees of 
Putlibai R. F, Mulla Trusts case: 
“The question whether the shares of 
the beneficiaries are determinate or 
known has to be judged as on the 
relevant date in each respective year 
of taxation, Therefore, whatever 
may be the position.........as to any 
future date, so far as the relevant 
date in each year is concerned, it is 
upon the terms of the trust deed al- 
ways possible to determine who are 
the sharers and what their shares 
respectively are.” The Gujarat High 
Court also observed in Padmavati 
Jaykrishna Trusts . case: "......... in 
order to ascertain whether the shares 
of beneficiaries and their numbers 
were determinate or not, the Wealth- 
tax Officer has to ascertain the facts 
as they prevailed on the relevant 
date and therefore any variation in 
the number of beneficiaries in future 
would not matter and would not make 
sub-section (4) of Section 21 applic- 
able.” These observations represent 
correct statement of the law and we 
have no doubt that in order to de- 
termine the applicability of sub-sec- 
tion (1) of Section 21, what has to be 
seen is whether on the relevant va- 











ther their shares would be determi- 
nate and specific, if the event on the 


sub-section (1) of Sec, 21 
would apply: if not, the case will be 
governed by sub-section (4) of Sec- 
tion 21. 


n each relevant valuation date as to 
ho would be the beneficiaries and 
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in what specific shares, if the respec- 
tive relative mentioned in the Second 
Schedule to whom such set of unit 
or units is allocated under the Trust 
Deed were to die on that date, That 
is the view taken by the High Court 
in the judgment impugned in these 
appeals and we think it is a correct 
view on the interpretation of the pro- 
visions of the Trust Deed. We may 
point out in fairness to the learned 
counsel appearing on behalf of the 
Revenue that he did not seriously 
contest this position. There is not a 
single contingency unprovided for in 
the Trust Deed and whenever a re- 
lative specified in the Second Sche- 


dule, who is the owner of life inte- 
rest in the set of unit or units al- 
located to him or her dies, there 


would always be beneficiaries capable 
of being easily ascertained and identi- 
fied who would be entitled to the 
corpus of such unit or units in deter- 
minate and specific shares, either 
immediately on the death of such 
life tenant or after another life in- 
terest. The remainder in respect of 
each set of unit or units allocated to 
the respective relative specified in 
the Second Schedule was, therefore, 
liable to be assessed in the hands of 
the assessees under Section 21, sub- 
section (1) ‘in the same manner and 
to the same extent? as each benefi- 
ciary in respect of his determinate 
and known share in such remainder. 
That plainly excluded the applicabi- 
lity of sub-section (4) of Section 21 
in the assessment of the remainder. 
The High Court also examined the 
question whether the Trust Deed 
created one single indivisible trust 
or several distinct and separate trusts 
and, disagreeing with the view taken 
by the Tribunal, came to the conclu- 
sion that “the Deed of Trust created 
several trusts in favour of the rela- 
tives specified in the Second Schedule 
and their issues”, But on the view 
taken by us that it is sub-section (1) 
of Section 21 and not sub-sec. (4) of 
that section which applies in the as- 
sessment of the remainder in respect 
of each set of unit or units in the 
hands of the assessees, it is unneces- 
sary to pursue this question and de- 
cide whether the Trust Deed created 
one single indivisible trust or as 


many trusts as the number of bene- 
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ficiaries specified in the Second Sche- 
dule. 

20. We accordingly agree with 
the High Court that question No. (i) 
should be answered in favour of the 
Revenue and Question Nos. (ii), (v) & 
(vi) should be answered in favour of 
the assessees. We do not propose to 
answer Questions Nos, (iii) and (iv), 
since in view of the answers given 
by us to the other questions, it is un- 
necessary to decide them, The ap- 
peals are accordingly dismissed. The 
Commissioner will pay the costs of 
these appeals to the assessees in one 
set. 

Appeals dismissed. 
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The State of Punjab, Appellant v. 
M/s Dalmia Biscuit (P) Ltd., . Res- 
pondent. : 

Civil Appeal No. 95 of 1972, D/- 
10-12-1976. 


E. P, Punjab General Sales Tax 
Act (46 of 1948), Ss. 22 (3) and 114 
— Reference of question to High 
Court relating to limitation for re- 
assessment — Answer in favour of 
assessee — Appeal to Supreme Court 
— Some lacuna in record — Supple- 
mentary statement called by Supreme 
Court, (Constitution of India, Arti- 
cle 136). 


The assessment year 
which ended on 31-3-1959. The as- 
sessment was completed on 29-4- 
1960. Additional Excise and Taxa- 
tion Commissioner set aside the as- 
sessment suo motu and remitted the 
case for fresh assessment on 26-3- 
1962. A question relating to limita- 
tion for fresh assessment under direc- 
tion from a revising authority in a 
” suo motu revision was referred to 
High Court and it was answered in 
favour of assessee. In Supreme Court 
special appeal it was contended that 
there was nothing in the statement of 


*(Gen. S. T, Ref. No. 2 of 1968, D/- 
6-5-1971 (Punj & Har)). 
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case or otherwise on record to show 
that the authority proceeded to as- 
sess or reassess within the period of 
limitation and hence supplementary 
statement was necessary, 


Held, that a supplementary state- 
ment of case should be called from 
the Tribunal on the point as to whe- 
ther the assessing authority proceed- 
ed to assess or reassess the respon- 
dent in pursuance of the order dated 
26-3-1962 within the period of few 
days between March 26, 1962 and the 
date of expiry of three years follow- 
ing the close of the assessment year 
1958-59. (Para 3) 


V. C. Mahajan and O. P. Sharma, 
Advocates, for Appellant; M/s. R. S. 
Sharma, V. J. Francis and A. D. 
Mathur, Advocates, for Respondent. 


KHANNA, J.:— This appeal by 
special leave is against the judgment 
of the Punjab and Haryana High 
Court whereby the High Court ans- 
wered the following question referred 
to it under Section 22 (3) of the 
East Punjab General Sales Tax Act 
(East Punjab Act 46 of 1948) (herein- 
after referred to as the Act) in fa- 
vour of the assessee-respondent and 
against the revenue: 


“Whether the assessing authority 
can make a fresh assessment after 
the expiry of three years as prescrib- 
ed in Sections 11 and 11-A of the 
East Punjab General Sales Tax Act, 
“1948, under direction from a revising 
authority in a suo motu revision?” 

2. The matter relates to the as- 
sessment year 1958-59 which ended 
on March 31, 1959. The assessing 
authority made an order for assess- 
ment of the assessee on April 29, 
1960. The assessee paid tax in ac- 
cordance with the assessment order. 
The Additional Assistant Excise and 
Taxation Commissioner suo motu set 
aside the assessment order and re- 
mitted the case to the assessing 
authority for fresh assessment, The 
order of the Additional Assis- 
tant Excise and Taxation Commis- 
sioner is dated March 26, 1962. Tt 
was stated in the course of that order 
that certain items of turnover had 
escaped assessment, The said order 
was challenged by the assessee before 
the Financial Commissioner in revi- 
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sion. The revision petition was dis- 
missed. The assessee then sought a 
reference of questions of law which 
were said to arise out of the order 
of the Financial Commissioner to the 
High Court. The Financial Commis- 
sioner declined to make the re- 
ference. The assessee then ap- 
proached the High Court under Sec- 
tion 22 (2) of the Act. The question 
reproduced above was then directed 
to be referred to the High Court. 
The High Court, as mentioned above, 
answered the question in favour of 
the assessee and against the revenue. 
. 3. At the hearing of the appeal, 
Mr. Mahajan, learned counsel for 
the appellant, has invited our atten- 
tion to the provisions of Sec. 11 as 
well as Section 11A of the Act which 
have been mentioned in the ques- 
tion. It is urged that though the 
question as framed refers in the con- 
text of limitation to the fresh assess- 
ment, the above provisions, as they 
stood at the relevant time, contem- 
plate that the assessing authority 
should proceed to assess or reassess 
within three years following the 
close of the assessment year in ques- 
tion. The order of the Additional As- 
sistant Excise and Taxation Commis- 
sioner is dated March 26, 1962, but 
there is, according to Mr. Mahajan, 
nothing in the statement of case or 
otherwise in the material on record 
to indicate one way or the other as 
to whether the assessing authority 
proceeded to assess or reassess within 
the period of few days from March 
26, 1962 till the expiry of three 
years following the close of the as- 
sessment year in question, There is 
thus stated to be a lacuna on the 
record as might justify the direction 
for a supplementary statement of 
ease, After hearing the learned coun- 
sel for the parties, we are of the 
opinion that supplementary state- 
ment of case should be called from 
the Tribunal on the point as to whe- 
ther the assessing authority pro- 
ceeded to assess or reassess the res- 
pondent in pursuance of the order 
dated March 26, 1962 within the pe- 
riod of few days between March 26, 
1962 and the date of expiry of three 
years following the close of the as- 
sessment year 1958-59, The supple- 
mentary statement should be sent to 
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this Court within four months from 
the receipt of this order. 
Order accordingly. 





poh} 


AIR 1977 SUPREME COURT 2121 
(From: (1968) 70 Bom LR 654) 
(From: Bombay) 


R. S. SARKARIA AND S, 
MURTAZA FAZAL ALI, JJ. 


State of Maharashtra and others,” 
Petitioners v, Man Singh Suraj Singh 
Pandvi and others, Respondents, 

Civil Appeal No, 2212 of 1969, D/- 
22-1-1976, 

Practice and Procedure — Inconsis- 
tency between earlier two Supreme 
Court decisions — Matter placed be- 
fore Chief Justice for directions. 

(Para 1) 

Cases Referred: Chronological Paras 
AIR 1965 Andh Pra 332 1 
ree SC 821: 1962 Supp (2) SCR 
1 

AIR 1962 SC 1649: (1962) 2 SCR 382 
i 


_ JUDGMENT:— After having a peep 
into the case with the aid of the 
Counsel on both sides, we are satis- 
fied that an important question re- 
lating to the interpretation of Para 
5 of the Schedule Fifth of the Con- 
stitution is involved in this case. The 
question is whether the non-obstante 
clause “Notwithstanding anything in 
this Constitution” Para 5 covers the 
provisions in Part III of the Consti- 
tution, also. There is a conflict of 
judicial opinion on this point, A deci- 
sion of the Andhra Pradesh High 
Court in Nagabhushanam v. Secy. to 
Govt. Panchayat Raj Govt, of Andhra 
Pradesh, Hyderabad, AIR 1965 Andh 
Pra 332 has taken the view that this 
clause is wide enough to encompass 
the provisions of Part III of the Con- 
stitution, A contrary view has been 
taken in the judgment under appeal 
by the Bombay High Court. It is 
submitted by Counsel that there is 
some inconsistency in the point be- 
tween the decisions of this Court in 
State of Bihar v. Rameshwar Pratap 
Narain Singh, (1962) 2 SCR 382: (AIR 
1962 SC 1649) Jayvantsinghji v. 
State of Gujarat, 1962 Supp (2) SCR 
Renee eee 
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411:(AIR 1962 SC 821) which re- 
quires to be resolved by a larger 
Bench, The Bombay High Court has 
chosen to follow the decision of this 
Court in Jayvantsinghji v. State of 
Gujarat (supra), Let the matter he, 
therefore, placed before the Hon’ble 
Chief Justice for. directions. 

Order accordingly. 
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SARKARIA AND JASWANT 
SINGH, JJ. 

Agarwal Engineering Co, Appel- 
lant v. Technoimpex Hungarian Ma- 
chine Industries, Foreign Trade Co., 

Respondent. ; 

Civil Appeal No. 1413 of 1976, D/- 
18-7-1977. 

Arbitration Act (1940), Ss. 2 (a), 33 
and 41 — Arbitral Clauses in two 
contracts, one for sale of machine to 
appellant and later one appointing 
appellant as sales representative, in- 
compatible — Dispute about sale -~ 
Whether arbitral clause im earlier 
contract governs the dispute — Deci- 
sion D/- 3-2-1976 im Award Matter 
No: 109 of 1975 (Cal), Reversed. 

The minutes dated 2-4-1970 (An- 
nexure A) drawn up disclosed the 
broad arrangement between the ap- 
pellant (an Engineering firm in India) 
and the respondent (Hungarian Expor- 
ters), The first four clauses envi- 
sioned appointment of appellant firm 
as sales representative of respondent 
exporters and this project was given 
concrete form in the shape of agree- 
ment dated 6-4-1970 (Annexure ©). 
By acceptance, this ripened into a 
contract with detailed terms and con- 
ditions, one of which Cl, (14) was 
arbitration clause. ‘The last four 
clauses of the minutes specified the 
agreed terms for purchase of two 
items of machinery (counterblows) 
and two formal contracts on that date 
itself, that is, 2-4-1970 were entered 
into relating to sales of machines. 
(Annexures B-1 and B-2). Clause 8 


*(Award Matter No. 109 of 1975, DJ- 
3-2-1976 (Cal)). ` 
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of these annexures contained arbitra- 
tion clause. The arbitration Cl. 14 in 
Annexure C was substantially dif- 
ferent from the one (Cl. 8) in. ear- 
lier contracts Annexures B-1 and 
B-2. Dispute arose about sale of 
two machines and the question was 
as to which of the arbitration clauses 
in Annexures B-1 and C governed 
the dispute. 

Held: The terms and conditions of 
the two sales of machines which 
were identical were printed on the 
back of the ʻorder/indent and the 
very first condition stated that “this 
order shall be sole repository of the 
transaction”, If the exclusive reposi- 
tory of the terms of the transaction 
was Annexure Bl (and B2) it could 
sensibly be inferred that the purchase 
of the machinery was covered by this 
complete deed and there was no ĵus- 
tification for travelling beyond it to 
ascertain the intention of the parties 
connected with the bargain relating 
to the sale of the two machines. 
Prima facie, therefore, the parties 
were bound to abide by the arbitra- 
tion clauses, contained in condition § 
of Annexures B-1 & B-2, The tota- 
lity of the terms concerning the sale 
of the two machines had been docu- 
mented in Annexures B-1 and B-2. 
Such a concluded contract could 
cease to be operative ordinarily only. 
by performance or novation or in 
any other manner known to the law 
of contract. In the present case the 
dispute was regarding whether there 
had been proper performance of con- 
tract of sale, and this dispute was 
sought to be referred to B as envisag- 
ed in Clause 8 of Annexures B1 and 
B2. Such a proceeding would be va- 
lid, unless Annexure C extinguished 
Annexures B1 and B2 so that a sub- 
stitution or novation took place. 

(Para 10) 

Clause (1) of Annexure C clearly 
devotes itself to the appointment of 
the appellant as ‘sole buyers’ from 
the respondent. The emphasis on 
‘hereby’ and ‘hereinafter mentioned’ 
postulated that while the minutes 
Annexure A projected the proposal 
for appointing the appellants as ex- 
clusive agents it was only under An= 
nexure C, dated April 6, 1970, the 
actual scheme was te come into force 
on acceptance, and not from any an= 
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terior date. Clause 12, captioned 
tduration of agreement” states that 


tthis agreement is valid from after 
the 7th of April 1970 till 3łst Decem- 
ber, 1970......... ’ The two machines 
were agreed to be purchased, as it 
were on 2-4-1970, under Annexures 
Bi and B2 but Annexure C beeame 
operative only im regard ta transac- 
tions from after April 7, 1970. Indeed, 
these terms cannot be given retro- 
active effect since Clause 13 express- 
ly stated that ‘this agreement, enters 
into force when both parties have 
signed it’. The analysis of Annexures 
A to C leads. only to one conclusion, 
viz., that Annexures Bl and B2 are 
self-contained and constitute a sepa~ 
rate contract set, and that they ex- 
clusively relate to the terms of pur- 
chase of the two machines, Annexure 
C is futuristic and relates to sales 
‘agency’ and later purchases. The 
arbitration clause that governs the 
sales of the two items of machinery is 
Clause 8 in Annexures Bl and B2 
This necessarily means that the dis- 
pute between the parties may be com- 
pletely arbitrated by B. The arbitral 
clause in Annexures BI and B2 bind 
the parties. so far as the disputed 
machines are comcerned, Decision D/- 
3-2-1976 in Award Matter No. 109 of 
1975 (Cal), Reversed. (Paras 14, 18) 
Mr. V. M. Tarkunde, Sr. Advocate 
(M/s. B. M. Bagaria and D. P. 
Mukherjee, Advocates with him), for 
Appellant; Mr, Sachin Choudhary, 
Sr. Advocate (Mr. D. N. Gupta, Ad- 
vocate with him), for Respondent. 
KRISHNA IYER, Ja— Commercial 
causes, we may observe prolego- 
menary fashion, should, as far as 
possible, be adjusted by non-litiga- 
tive mechanisms of dispute-resolution, 
since forensic processes, dilatory and 
contentious, hamper the flow of trade 
and harm both sides, whoever wins 
or loses the lis, That is why arbitra- 
tion is: often prudently resorted to 
when controversies erupt in the 
course of business dealings. But when 
basie differences spring up as to which 
is the arbitration clause that governs, 
in a plurality of contracts or several 
steps in evolving a final contract but 
containing divergent arbitral provi- 
sions, the Court comes into the pic- 
ture, willy nilly. Even so, having re- 
gard to the larger imterests of jus- 
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tice, an exercise in pre-trial settle- 
ment, consistent with judicial non- ` 
alignment, is desirable, and so we 
had suggested to counsel, at an ear- 
lier hearing, to bring the parties to- 
gether on the limited question of the 
arbitral locus and law, but, notwith~ 
standing genuine efforts by counsel, 


and perhaps due to substantial fac- 
tors weighing with the parties, the 
effort proved fruitless. A legal ad- 


judieation may be flawless but heart- 
less but a negotiated settlement will 
be satisfying, even if it departs from 
strict law. The respondent’s counsel 
stated that his client a foreign 
State Trading Organization was 
rather keen — and this may well be 
true — on getting the law declared 
by this Court for future guidance and 
so we proceed to narrate the litiga- 
tive story and cut the legal knot for 
the benefit of both sides. Since the 
subject-matter relates to the sensitive 
area of foreign trade we still hope the 
dispute, even after our pronounce- 
ment, will be dissolved and goodwill 
and business dealings revived between 
the parties to their mutual benefit. 
2, The dramatis personae or legal 
actors in this action are an engineer- 
ing firm in India (the appellant) and 
a Hungarian State undertaking doing 
export-import trade with other coun- 
tries in machinery (the respondent) 
and the contest relates to the compe- 
tency of the appellant to refer a dis- 
pute regarding purchase of two 
Hungarian Counterblows (machinery). 
The Indian went to Budapest to try 
and buy Hungarian machinery and 


the negotiations fructified as the 
minutes of April 2, 1970, drawn up 
of the broad arrangement between 


the parties, disclose. Having been 
followed up by formal deeds, these 
minutes mark the beginning of and 
serve as setting to but not in them- 
selves. constitutive of complete con- 
tracts. A significant dichotomy which 
characterises these minutes cannot 
be missed, though resisted by counsel 
for the respondent, The first part re- 
lates to the appellant, being exclu- 
sively chosen to represent the respon- 
dent in the sales of their manufac- 
tures in certain specified States in 
India, The second part is devoted to 
purchase of two specifie items of 
machinery plus provision for a third 
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to be concretised later, This duality 
analysis may be driven home hy 
reading the text of the minutes 
here: 
MINUTES 
“Drawn in Budapest on the 2nd 
April, 1970, Present 
1, Technoimpex grants the right of 
exclusive representation to the Agar- 
wal Engineering Co. to act as its 
sole agent in the territories of West 
Bengal, Bihar and Orissa, It will be 
decided at a later date whether the 
representation agreement will be ex- 
tended to the State of Assam. 


2. The detailed text of the agree- 
ment will be air-mailed until the 7th 
April, 1970. 


3. A letter in duplicate addressed to 
STC with the request to issue a stock 
and tale licence in a value of 2 Mil- 
lion Rupees will be sent to the 
Hungarian Trade Commissioner in 
Calcutta who hands over it to M/s. 
Agarwal Engineering Co., after sign- 
ing the agency agreement, 


4. Detailed pro forma invoices in six 
copies will be sent with the agree- 
ment and catalogues at least six co- 
pies. 

5. It has been agreed that Techno- 


ee eeuneee 


impex supplies and the Agarwal 
Engineering .Company immediately 
places the order for the following 
machines: 

One counterblow Rs. 1,000.000 
Hammer Type EK 

gross C & F Price 

One counterblow Rs, 522.596 
Hammer Type EK-13A 

Other machines in a Rs. 300.000: 
value of 


6. Technoimpex grants a special in- 
troduction discount of 10% in the 
free Hungarian border prices i. e., on 


EK — 25 Rs, 915.550 
EK — 13A Rs, 466.200 
and of 5% in the free Hungarian 


border prices of the other machine 
as per price list handed over to the 
Agarwal Engineering Company. 

7. Payment conditions of counter- 
blow hammer type EK 25 would be: 
25” through irrevocable L/C to be 
opened 30 days before the date of 
despatch, 
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75% in 3 years in 6 equal instal- 
ments for which 6% interest will he’ 
charged extra 
The EK 134 
will be paid 
25% through irrevocable L/C to be 
opened 30 days before tre date of 
despatch. 

75% 12 months credit to be paid in 
two equal instalments for which 6% 
interest will be charged extra. 

Other machine types will be supplied 
at 6 months credit and 6% interest 
will be charged `p. a. 
The gurantee of a first 
should be sent with the order to 
cover the credits granted. The cre~ 
dit is reckoned from the date of B/L. 
In case of cash payment no interest 
will be charged. 


8. The machines mentioned in these 
minutes can be sold only in the ter- 


counterblow hammer 


class bank 


ritories enumerated under S. I, by 
M/s, Agarwal. 
Delivery terms: 

Counterblow Hammer Type EK- 


25 16th October 1970 


Counterblow Hammer Type 
13-A 15th October 1970 
Budapest, 2nd April 1970 
On behalf of On behalf of 
Agarwal Co. . Technoimpex.” 


3. The first four clauses focus on 
the. ‘exclusive representation’ rights 
while the last four specificate the 
agreed terms for purchase of two 
items of machinery, such as the 
price, ‘introduction discount’, condi- 
tions of payment and the like. The 
former speek of what is proposed to 
be done, to be set down in an agree- 
ment to be despatched on or before 
April 6, 1970. The letter, now and 
here, spell out the essential contents 
of two contracts of purchase of two 
Counterblows Hammer Type — one 
EK-25 and the other EK-13A, In 
keeping with this legal ‘dialysis’ we 
find on the same date, i. e, April 2, 
1870, two formal contracts . relating 
to the sale of the ‘Counterblows’, 
These run virtually on the same lines 
and set out the terms of the two. 
sales, one of the common terms 
whereof engrafts an arbitration clause 
(Clause 8) which reads: 

“8, All matters, questions, disputes, 
differences and/or claims arising out 
of and/or concerning and/or in con- 


EK- 
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nection with and/or in consequence 
of or relating to the contract whether 
or not the obligations of either or 
both parties under this contract be 
subsisting at the time of such dis- 
pute and whether or not this con- 
tract has been terminated or purport- 
ed to be terminated or completed 
shall be subject to the jurisdiction of 
Calcutta High Court only and shall 
be referred to the jurisdiction of Cal- 
cutta High Court only and shall be 
referred to the arbitration of the 
Bharat Chamber of Commerce under 
the rules of its Tribunal of Arbitra- 
tion for the time being in force and 
according to such rules the arbitra- 
tion shall be conducted.” 


4. We have stated at the outset 
the minutes (Annexure A) envisioned 
the appointment of the appellant firm 
as sales representatives of the respon- 
dent exporters and this project is 
given concrete form in the shape of 
an agreement dated April 6, 1970 
(Annexure C, p. 86), It is not in dis- 
pute that this, by acceptance, ripen- 
ed into a contract with detailed 
terms and conditions one of which is 
an arbitration clase (Cl, 14). It is sub- 
stantially different from the earlier 
one. We may set it out without com- 
ment since it is patent and uncon- 
tested that the two arbitral provi- 
sions diverge on the fori of decision, 
the composition of the arbitrators as 
well as the substantive and proces- 
sual laws to be applied, Briefly, the 
bone of contention between the par- 
ties is the bare question of which of 
the two incompatible arbitration pro- 
jects governs the dispute about the 
sale of the two machines mentioned 
in Annexures B1 and B2, For, these 
were forwarded by sea, one to Cal- 
cutta and the other to Bombay, but 
according to the appellants the goods 
delivered did not accord with the 
bargain and the contract had been 
breached by the sellers. 


5. This controversy erupted in two 
proceedings, one at the instance of 
the appellant under S. 41 of the 
Arbitration Act and the other, insti- 
tuted by the respondent, under Sec- 
tion 33 of that Act. The former fail- 
ed and the latter succeeded and from 
this adverse order the appellant has 
arrived, under special leave, to chal- 
lenge its correctness, 
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6. The High Court has set out the 
details of the two proceedings but 
the crux of the matter turns on one 
material x x x issue, Did the 
second contract (Annexure C) super- 
sede the earlier contract (Annexures 
Bi and B2) so that by novation the 
first contract, and together with it 
the arbitration clause, perished and 
could not be availed of by the ap- 
pellant? If Annexures Bl and B2 as 
well as Annexure C, related to inde- 
pendent subject-matters and could 
co-exist without the latter supersed- 
ing the earlier, the appellant would 
succeed in the appeal. On the con- 
trary, if Annexure C took in its 
wings the contract relating to the 
sale of the two items of machinery, 
the minutes (Annexure A) being the 
basis, the documents Annexures Bl 
and B2 being steps towards the cul- 
mination of the contract which found 
expression in Annexure C — as argu- 
ed by Shri Sachin Chaudhri on be- 
half of the respondent then, may be 
the terms for the purpose of refer- 
ence to arbitration would have to be 
sought in Annexure C and not in the 
earlier ‘contracts’, Shri Sachin Chou- 
dhary’s position also is that no case 
of novation arises because there has 
been no contract arrived at under 
Annexures B1 and B2, the real and 
the only contract being Annexure C. 


7. A study of the relevant clauses, 


taking a conspectus of the triple 
stages, may take us to a sound solu- 
tion of the legal problem. The 
minutes, Annexure A have been 


scanned by us earlier. Even so, an 
insightful serutiny may be helpful in 
unlocking the problem confronting 
us. Annexure A was drawn up in 
Budapest where both the parties 
were present. Clause (1) grants a 
right of exclusive representation to 
the appellant by the respondent ‘to 
act as its sole gent in the territories 
of West Bengal, Bihar and Orissa’. 
The very next clause states that ‘the 
detailed text of the agreement will be 
air-mailed until the 7th April 1970.’ 
Clauses 3 and 4 are mainly in fur- 
therance of the ‘agency agreement’. 
What is important to notice is that 
the agreement to be concluded as 
per Clause 2 relates to ‘the right of 
exclusive representation.’ 
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8. Then we start off with Cl. 5 
onwards, This faseiculus of clauses 
is, devoted to the immediate purchase 
of Counterblow Hammer Type (EK 
25 and EK-13A) machines. Contex- 
tually and discerningly read, Cl. 5 
deals with the appellant agreeing 
immediately to place an order for 
three machines two of which we have 
just referred and the third was not 
to be bought right away but only 
later, although its price was indicat- 
ed in Clause 5, Since the parties 
were beginning a business relation- 
ship which was expected to be en- 
during, the respondent granted a 
‘special introduction discount’ of 10% 
on EK-25 and EK-13A and 5% on 
the other machine which was the 
third item in Clause 5. 


9. Clause 7 speaks of the payment 
conditions and gives details. Clause 
8 puts a condition on the area in 
which the machines purchased as per 
Clause 5 are to be sold. The terms 
of delivery, especially the time of 
delivery, are also set out in Cl. 8 of 
the minutes. It follows that the 
contention of Shri Sachin Chaudhri 
that Annexure C is one integral docu- 
ment and to dichotomise it as Shri 
Tarkunde, counsel for the appellant 
did, is to do injury to the consensus 
of the parties is unacceptable. Act- 
ually there was to be a principal to 
principal relationship established be- 
tween the parties and, to start with, 
there was to be an immediate pur- 
chase of two or three items, forth- 
with, the terms whereof were gene- 
rally set down, It is apparent that 
two machines had been agreed to be 
sold and to give effect to this agree- 
ment referred to in Clauses 5 to 8 
of Annexure A, two orders, each in- 
dependent, viz, Annexures Bi and 
B2, were executed between the par- 
ties on the same date, viz., April 2, 
1970. The seller and the buyer had 
already settled the terms of the sale 
and so it was thought they could and 
did execute specific contracts in re- 
gard to the two machines. The terms 
and conditions of these two sales 
were identical and were printed on 
the back of the ‘order/indent’, More- 
over, almost every detail of the man- 
ner of despatch, the manner of pack- 
ing, the pre-payment of freight, the 
time for despatch and the manner 


ALR. 


of drawing up the invoice and many 
other particulars including ‘full lite- 
rature, drawings, instructions cover- 
ing the supply and insurance policy 
covering comprehensive risks’ was 
written into Annexures B1 and B2. 
It was also indicated that part deli- 
very would not be accepted and that 


the destination was ‘Calcutta/Indian 
port’. 
10. The terms and conditions 


printed overleaf again ran into fur- 
ther details. But what is most signi- 
ficant is the very first condition 
which states: ‘This order shall be the 


sole repository of the transaction and 











the terms and conditions mentioned 
herein shall not apply’ (emphasis 
added). Thus the nidus of the terms 


and conditions governing the con- 
tract regarding the purchase of the 
two machines was Annexures B1 and 
B2. If the exclusive repository of 
the terms of the transaction was An- 
nexure Bl (and B2), we could sensi- 
bly infer that the purchase of the 
machinery EK-25 and EK-13A was 
covered by this complete deed and 
there was no justification for travel- 
ling beyond it to ascertain the in- 
tention of the parties connected with 
the bargain relating to the sale of 
the two machines. Prima facie, 
therefore, the parties were bound to 
abide by the arbitration clauses, con- 
tained in condition 8 of Annexures 
B-1 and B-2. Indeed, Clause 9 made 
the supplier responsible for ‘all con- 
sequences by virtue of fines ete.’ 
arising from wrong shipment of 
goods and it was also clearly stated 
that the prices mentioned in this 
order were firm and that they would 
not be altered even after any gold 
price variation unless otherwise spe- 
cifically mentioned therein. In one 
sense, therefore, the totality of the 
terms concerning the sale of the two 
machines had been documented in 
Annexures B-1 and B-2, Such a con- 
cluded contract could cease to be 
operative ordinarily only by perform- 
ance or novation or in any other 
manner known to the law of con- 


tract. In the present case the dis- 
pute was regarding whether there 
had been proper performance, and 


this dispute was sought to be refer- 
red to the, Bharat Chamber of Com- 
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merce as envisaged in Clause 8 of 
Annexures Bl and B2. Such a pro- 
ceeding would be valid, unless, as 
was contended by Shri Sachin Chau- 
dhri, Annexure C extinguished An- 
nexures B1 and B2 so that a substitu- 
tion or novation took place. Of course, 
it is fair to state that Shri Sachin 
Choudhry drew our attention to cer- 
tain details and minor differences be- 
tween Annexure B series and An- 
nexure C, which, in our view, are 
but frills and do not affect the core 
contention, 


11. We may, in this view, have to 
examine the provisions in Annexure 
C and their effect upon Annexures 
B1 and B2: The competing clauses — 
rather, the rival versions from 
their relevance to the question posed 
above, may be looked into at this 
stage. Clause (i) significantly self-evi- 
dent: “Sellers hereby appoint buyers 
as sole buyers of their machine tools 
of all kinds, on the terms and 
conditions hereinafter mentioned and 
the buyers hereby accept such ap- 
pointment on such terms and condi- 
tions.” The whole clause clearly 
devotes itself to the appointment of 
the appellant as ‘sole ‘buyers’ from 
the respondent. The emphasis on 


thereby’ and ‘hereinafter mentioned? 
postulated that while the minutes 
Annexure A projected the proposal 


for appointing the appellants as exclu- 
sive agents it was only under An- 
nexure C, dated April 6, 1970, the 
' actual scheme was to come into force 
on acceptance, and not from any an- 
terior date. Clauses (2) and (3) do 
not relate to the ‘sales representa- 
tives’ part of the contract. Clause (4) 
continues the same idea and spells 
out the terms of the sale. It is note- 
worthy that there is no ‘special intro- 
duction discount’ provided for in An- 
nexure C in contrast to such a pro- 
vision in Annexures B1 and B2. The 
likely inference is not that the said 
discount is withdrawn but that An- 
nexure C does not deal with those 
two sales (covered by Annexures Bl 
and B2). 

12. Likewise, the terms of pay- 
ment mentioned in Clause 5 are such 
as are ‘to be arranged from time to 
time’ while Annexures Bl and B2 
specify the terms of payment so far 
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as the two machines covered by them 
were concerned. The subsequent 
Clauses (6) to (11) deal with kindred 
matters of sales agency. Clause 12, 
captioned ‘duration of agreement’, 
states that ‘this agreement is valid 
from after the 7th of April 1970 till 
31st December, 1970...... ’ The two 
machines with which we are concern- 
ed in this appeal were agreed to be 
purchased, as it were, on April 2, 
1970, under -Annexures Bl and B2 


but ‘Annexure C became operative 
only in regard to transactions from 
after April 7, 1970. Indeed, these 


terms cannot be given retroactive ef- 
fect since Clause 13 expressly states 
that ‘this agreement enters into force 
when both parties have’ signed it’. 

13. Clauses 15, 16 and 17 are also 
not germane to the purchase of the 
two machines but, in the background 
we have traced, Cl. 14 has to be de- 
coded, That clause, as already men- 
tioned, is a new arbitration clause, 
substantially different from the one 
contained in Annexures Bi and B2. 
The question is: Can the arbitration 
provision in Clause 14 have retroac- 
tive effect to bind sales effected on 
April 2, 1970 especially when such a 
eontention runs in the teeth of Cl. 13 
which directs that Annexure C shall 
enter into force only when both par- 
ties have signed it, which event 
obviously took place only on or after 
April 6, 1970? 

14. The analysis of Annexures A 
to C which we have made, leads only 
to one conelusion, viz., that Annex- 
ure B1 and B2 are self-contained and 
constitute a separate contract-set, and 
that they exclusively relate to the 
terms of purchase of EK 25 and EK 


138A, Annexure C is futuristic and 
relates to sales ‘agency’ and later 


purchases. The arbitration clause 
that governs the sales of the two 
items of machinery in these proceed- 
ings is Clause 8 in Annexures Bil. 
and B2. This necessarily means that 
the dispute between the parties may 
be completely arbitrated by the Arbi- 
tration Tribunal of Bharat Chamber 
of Commerce, 

15. The High Court has taken a 
contrary view, ignoring the effect of 
Annexures Bi and B2 and over-em- 
phasising, indeed misreading, the 
minutes of April 2, 1970 and the 
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deed of April 6, 1970. ‘These two for- 
mal contracts (B1 and B2) have been 
dismissed not by argument but by 
assertion: 


“In my view, the placing of the 

order by the Standard Printed in- 
dent/order form of the respondent 
with the petitioner for the supply of 
the said two machines can only be 
in pursuance of the said parent 
agency agreement which was arrived 
at between the parties in the meeting 
dated the 2nd of April, 1970 and the 
details were of which was formally 
recorded in the document dated the 
6th of April, 1976. The party never 
intended that the said order/indent 
placed by the respondent with the 
petitioner would be an independent 
and separate agreemet as now sought 
to be contended by Mr, Bhabra on 
behalf of -the respondent.” 
How the learned Judge reaches the 
conclusion that the arbitration clause 
in Bl and B2 is inoperative beats 
our comprehension, 

“Further, from the minutes of the 
meeting dated the 2nd of April, 1970, 
and the document dated the 6th of 
April, 1970, it is made quite clear 
that the parties intended to have 
transaction only on the basis of the 
forms which were fully set out in 
the document dated the 6th of April, 
1970, Therefore, the arbitration 
clause in the said document dated the 
6th April, 1970, is the one which is 
operative and binding between the 
parties and the arbitration clause . in 
the Standard Printed Indent/Order 
Form of the respondent has no ef- 
fect as the said order was formally 
placed in pursuance to the agency 
agreement arrived at between the 
parties as recorded in the minutes of 
the meeting dated the 2nd of April, 
1970.” . 

16. Once we grasp the scenario of 
events and execution of documents 
and give full effect and intelligible 
co-ordination to the various documents 
it becomes clear that there is no sequi; 
tur in the High Court’s reasoning. Nor 
are we able to persuade ourselves, as 
the High Court has done, that there 
may be ambiguity as to the interpre- 
tation of the series of documents and 
the terms of the contract concerned. 

17. We agree that all the machi- 
nery purchased by the appellant or 


to be purchased by him from the res- 
pondent, except the two items 
covered by Annexures BI and B2 


are governed by Annexure Č. The 
reference by the High Court to the 
principle that the last deed must 


govern the relationship between the 
parties superseding the earlier ones, 
when there is inconsistency between 
the two, assuming it to be right, has 
no room for play here, Subsequent 
documents, such as the protocal of 
November 14, 1970, February 26, 
1971 and the like, do not vary the 
jural relationship, vis-a-vis the sale 
of the two items of machinery we 
are concerned with, We are unable 
to agree with Shri Sachin Choudhry 
that the said protocol shows that 
Ex. C was taken to be the sole ma- 
trix of the contractual terms re- 
garding the purchase of EK. 25 and 
EK, 13A. Neither the conduct of 
the parties nor the chain of corres- 
pondence deflects us from the con- 
clusion already reached. 


18. In this view, the inference is]. 
inevitable that the arbitral clause in 
Bl and B2 bind the parties, so far aş 
the disputed machines. are concerned 


19. Shri Sachin Chaudhri stated 
at the bar that in regard to one of 
the items, some sort of settlement 
has been reached. Although Shri 
Tarkunde does not agree. We mere- 
ly mention this and leave it at that, 


20. We must further state that 
Shri Tarkunde did assure the Court 
that irrespective of the result of 
the appeal, the appellant was agree- 
able to the arbitral reference going 
before any Tribunal of Arbitration of 
any Chamber of Commerce in India. 
We hold the party to that assurance. 

21. In conclusion we allow the ap- 
peal, but, in the circumstances, 
direct the parties to bear their res- 
pective costs. We further direct 
that if the respondent intimates the. 
appellant in writing on or before the 
August 15, 1977 that he chooses any 
particular tribunal of Arbitration, set 
up by any Chamber of Commerce in 
Bombay or Calcutta, the reference of 
the dispute will go to that body. If, 
however, no such intimation is made, 
the Tribunal of Arbitration of the 
Bharat Chamber of Commerce will 
have jurisdiction and will continue 
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the proceedings, The arbitrators will 
decide, according to Clause 8 in An- 
nexures Bl and B2, the rights and 
liabilities of the parties. The parties 
will bear their respective costs 
throughout, 

Appeal allowed. 


JAIR 1977 SUPREME COURT 2129 
(From: Gujarat)* 
Y. V. CHANDRACHUD AND 
P. S. KAILASAM, JJ, 

R. K. Malhotra, Appellant v. Kas- 
turbhai Lalbhai, Respondent. 

Civil Appeal No, 1799 of 1971, D/- 
11-8-1977. 


(A) Income Tax Act (1961), Section 
147 (b) — Conditions for invoking 
Ci. (b) — Information -—- What is. 


Two conditions are necessary for in- 
voking S, 147 (b) — (1) the officer 
should receive information after the 
original assessment; (2) in consequ- 
ence of such information he should 
have reason to believe that income 
has escaped assessment. The “infor- 
mation” may be of facts or of law. 
The “information” of a fact may be 
from external source. The fact that 
the Income-tax Officer with diligence 
could have obtained the information 
during the previous assessment on a 
proper investigation of the materials 
on the record or the facts disclosed 
thereby, would not make it any the 


less information if the fact was not 
in fact obtained and came to his 
knowledge only subsequently. So 


also the fact that on a research as to 
the state of law the Income-tax Offi- 
cer would have ascertained the true 
Jegal position would not make any 
difference if the officer came to know 
the real position of the law only sub- 
sequently. The decision of a court 
of law subsequent to the assessment 
would be “information” and the In- 
come-tax Officer is entitled to take 


note of it. (Para 5) 
(B) Income Tax Act (1961), Section 
147 (b) — Information — Intimation 


from Audit Department that I. T. O. 
was not entitled to allow deduction 
of Municipal taxes in respect of self- 


*(Spl. Civil Appln. No, 1372 of 1969, 
D/- 23-6-1970 (Guj)). 
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occupied house property is informa- 
tion within S. 147 (a). Spl. Civil 
Appln. No. 1372 of 1969, D/- 23-6- 
1970 (Guj), Reversed. 

The fact that the I. T.O. was aware 
of the fact that the houses were 
self-occupied and that he could have 
with diligence found that the asses- 
see would not be entitled to the ex- 
emption will not preclude the offi- 
cer from using the auditor’s note as 
fresh “information”. The High Court 
was correct in its view that it would 
be information of law if it is stated 


- by a person, body or authority com- 


petent and authorised to 
upon the law and is invested with 
authority, to do so. In applying this 
principle the Court erred in holdire 
that Audit department is not an autho- 
rity competent and authorised to de- 
clare the correct state of law or to pro- 
ounce upon it, The Audit Dept. is the 
proper machinery to scrutinise the as- 
sessments of the I-T. O. and point out 
the errors, if any, in law. 1972 Tax 
LR 100 (Delhi) and 1975 Tax LR 712 
(Delhi) and 1972 Tax LR 72 (Ker), 
Approved; Spl, Civil Appln, No, 1372 
of 1969, D/~ 23-6-1970 (Guj). Reversed. 
(Paras 9, 13) 

Cases Referred: Chronological Paras 
1975 Tax LR 712:99 ITR 148 (Delhi) 
11 


pronounce 


1972 Tax LR 100:84 ITR 584 (Delhi) 


11, 12 
1972 Tax LR 72:85 ITR 102 (Ker) 

11, 12 
(1969) 72 ITR 376 (SC) 8, 9, 11, 12 
AIR 1968 SC 49:67 ITR 11 10, 12 
(1968) 70 ITR 74 (SC) 7, 9 
AIR 1959 SC 257:35 ITR 1 6, 8, 9 


M/s. B. B. Ahuja and Girish Chan- 
dra, Advs. for Appellant; M/s. B. Sen 
and R. M. Mehta, Sr. Advs. (M/s. S. 
K. Dholakia and R. Ramachandran, 
Advs. with them), for Respondent. 

KAILASAM, J.:— This appeal is 
by the Income-tax Officer, Group 
Circle II (1), Ahmedabad, by certifi- 
cate granted under Art. 133 (1) (c) 
by the High Court of Gujarat against 
its judgment June 23, 1970 allowing 
the application filed by the respon- 
dent assessee and issuing a writ of 
mandamus quashing and setting aside 
the notice dated September 12, 1969, 
issued by the Income-tax Officer 


under Section 148 of the Income-tax 


Act. 
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2. The respondent who is a Hindu 


undivided family is an assessee owning 
two house properties: one in Ahmeda- 
bad and the other in Bombay. During 
the relevant assessment year 1965- 
66 both the properties were occupied 
by the respondent, The Income-tax 
Officer treated the properties as self- 
occupied properties. The respondent 
claimed that a sum of Rs. 4,052 be- 
ing the municipal taxes be deducted 
in determining the annual valuation 
of the properties under S. 23 (2) of 
the Income-tax Act, The Income-tax 
Officer allowed the claim. The order 
of assessment was made by the In- 
come-tax Officer on March 14, 1966. 
Subsequently after a lapse of over 3 
years the Income-tax Officer by ə 
letter dated July 15, 1969 called upon 
the respondent assessee to show cause 
why the amount of municipal taxes 
allowed as deduction should not be 
added back on the ground that it was 
wrongly allowed. The respondent 
on July 18, 1969 replied that the In- 
come-tax Officer was not competent 
to reopen the assessment under Sec- 
tion 147 and that the municipal taxes 
were validly allowed as a deduction 
in computing the income from self- 
occupied properties, Not satisfied 
with the explanation the Income-tax 
Officer issued a notice dated Sep- 
tember 12, 1969, to the respondent 
under Section 148 stating that where- 
as he had reason to believe that the 
income of the respondent chargeable 
to tax for the assessment year 1965- 
66 had escaped assessment within the 
meaning of Section 147, he proposed 
to re-assess the income for the said 
assessment year and required the res- 
pondent to file a return of his income 
within 30 days from the date of re- 
ceipt of the notice. The respondent 
then filed a writ under Art. 226 of 
the Constitution for a writ in the 
nature of mandamus for quashing the 
notice dated September 12, 1969 
issued by the Income-tax Officer. 
The High Court by its judgment dated 
June 23, 1970 in Special Civil Appli- 
cation No, 1372 of 1969 allowed the 
application and issued the writ of 
mandamus quashing the notice dated 
September 12, 1969. On an applica- 
tion filed by the appellant the High 
Court granted a certificate and the 


appeal is thus before us. 


ALR. 


3. _It is not in dispute that for de- 
termining the annual value of the 
house which is in the occupation of 
the owner section 23(2) of the Income- 
tax Act is applicable and that the 
assessee is not entitled to deduct the 
sum of Rs, 4,052 being the municipal 
tax. The Income-tax Officer when 
he assessed the tax for the year 
1965-66 was aware of the fact that 
the property was self-oecupied but 
erroneously thought that the asses- 
see was entitled to deduction of the 
municipal taxes. Subsequently when 
the assessment was scrutinised in the 
office of Comptroller and Auditor- 
General of India, that office 
pointed out to the Income-tax Of- 
ficer that on a true interpretation of 
Section 23 (2), the deduction of muni- 
cipal taxes in respect of self-occupi- 
ed properties was not admissible. On 
receipt of this intimation from the 
Audit Department the Income-tax Of- 
ficer treated the intimation as ‘infor- 
mation’ within the meaning of Sec- 
tion 147 (b) and in consequence of 
this information he was satisfied 
that he had reason to believe that 
the income of the respondent for the 
assessment year 1965-66 had escaped 
assessment and therefore proceeded to 
issue the impugned notice under Sec- 
tion 148 read with Section 147 (b) of 
the Income-tax Act, 


4. The only question that arises 
for consideration in this appeal is 
whether the intimation which the In- 
come-tax Officer received from the 
Audit Department would constitute 
‘information’ within the meaning of 
Section 147 (b). Section 147 (b) pro- 
vides: 


“notwithstanding that there has 
been no omission or failure as men- 
tioned in Clause (a) on the part of 
the assessee, the Income-tax Officer 
has in consequence of information in 
his possession reason to believe that 















he may assess or reassess such in- 
come for the assessment year con 
cerned. 

5. Sub-section (b) of Sec. 147 en 
ables the Income-tax Officer to as 
sess or reassess the income if in con 
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sequence of information in his posses- 
sion he has reason to believe that in- 
come chargeable to tax has escaped 


assessment, Two conditions are 
necessary for invoking the sub-sec- 
tion: (1) the officer should receive 


information after the original assess- 
ment; (2) in consequence of such in- 
formation he should have reason to 
believe thai income has escaped as- 
sessment. The ‘information’ may be 
of facts or of law, The ‘information’ 
of a fact may be from external 
source, The fact that the Income-tax 
Officer with diligence could have 
obtained the information during the 
previous assessment on a proper in- 
vestigation of the materials on the 
record or the facts disclosed there- 
by, would not make it any the less 
information if the fact was not in 
fact obtained and came to his know- 
ledge only subsequently. So also 
the fact that on a research as to the 
state of law the Income-tax Officer 
would have ascertained the true le- 
gal position would not make any 
difference if the officer came to 
know the real position of the law 
only subsequently. The decision of 
a court of law subsequent to 
the assessment would be ‘infor- 
mation’ and the Income-tax Of- 
ficer is entitled to take note of it. 
Mr. B. Sen, the learned counsel for 
the assessee, contended that on the 
facts of this case it cannot be said 
that the Income-tax Officer had any 
‘information’ as required under the 
section. He submitted that the offi- 
cer was fully aware of the fact that 
the houses were self-occupied and 
therefore the question of coming in- 
to possession of any information as 
to facts does not arise. The Income- 
tax Officer took an erroneous view 
in applying the provisions of the sec- 
tion and mere pointing out by the 
uditor the error in the application 
f the law would not amount to ‘in- 
ormation’. The contention of the 
earned counsel will be examined in 
he light of the decisions bearing on 
he question, 

6. In Kamal Singh v. Commr. of 
ncome-tax, Bihar and Orissa, 35 ITR 
: (AIR 1959 SC 257) the Income- 

























x Officer omitted to bring to as- 
essment for the year 1945-46, the 
um of Rs. 93,604 representing inte- 
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rest on arrears of rent due to the 
assessee in respect of agricultural 
land on the ground that the amount 


was agricultural income, The Privy 
Council held that interest on ar- 
rears of rent payable in respect of 


agricultural land was not agricultural 
income. As a result of the decision 
the I.-T. O. initiated re-assessment 
proceedings u/s. 34 (1) (b) of the In- 
come-tax Act, The Supreme Court 
heid that the word ‘information’ in 
Section 34 (1) (b) included informa- 
tion as to the true and correct state 
of the law, and so would cover in- 
formation as to relevant judicial de- 
cisions) The wording of S. 34 (1) (b) 
under the Income-tax Act, 1948, 
which the court was dealing with 
had a similar provision the material 
words being, “The Income-tax Offi- 
cer has in consequence of informa- 
tion in his possession reason to be- 
lieve,” 

7. In Bansilal Abirchand Firm v. 
Commr, of Income-tax, M. P., (1968) 


70 ITR 74 (SC) the first as- 
sessment of the appellant firm 
was made on the Officer’s informa- 


tion that the assessee was a partner 
and that the interest was received by 
him in the capacity of a partner, but 
after the Tribunal gave its decision 
in subsequent proceedings the In- 
come-tax Officer came to know that 
the interest was not received by the 
appellant in the capacity of a part- 
ner but in its capacity of financier. 
In the circumstances, this Court held 
that the information received from 
the decision of the Tribunal and the 
High Court in assessment proceedings 
would be ‘information’. 


8. In Asst. Controller of Estate 
Duty, Hyderabad v. Mir Osman Ali 
Khan Bahadur, (1969) 72 ITR 376 
(SC) this Court was considering the 
question whether the opinion of the 
Central Board of Revenue would 
amount to ‘information’ within Sec- 
tion 59 (b) of the Estate Duty Act. 
After citing the decision in Kamal 
Singh v. Commr. of Income-tax, Bi- 
har and Orissa, (AIR 1959 SC 257) 
(supra) under Section 34 (1) (b) of 
the Income-tax Act this Court re- 
iterated the view taken in that case 
and observed that the opinion ex- 
pressed by the Board of Revenue as 
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to valuation was 
tion”, 

9. The authorities cited above 
make it clear that a subsequent deci- 
sion of the Privy Council (35 ITR 
1: (AIR 1959 SC 257); the Income-tax 
Appellate Tribunal (1968) 70 ITR 74 
(SC) and the opinion of the Central 
Board of Revenue, (1969) 72 ITR 376 
(SC) as to the state of law would be 
‘information’ under Section 147 (b). 
While conceding this position Mr. B. 
Sen, the learned counsel, submitted 
that a note by the Audit Department 
that the I. T.0.’s view of law that 
the assessee is entitled to deduct the 
municipal taxes is erroneous, would 
not amount to ‘information’ especial- 
ly when the I. T.O. was aware of the 
fact that the houses were  self-occu- 
pied, The fact that the I. T.O. was 
aware of the fact that the houses 
were self-occupied and that he could 
have with diligence found that the 
assessee would not be entitled to the 
exemption will not preclude the of- 
ficer from using the auditor’s note as 
fresh ‘information’. 

10. This Court in Commr. of In- 
come-tax, Gujarat v. A. Raman and 
Co., 67 ITR 11:(AIR 1968 SC 49) 
disagreed with the view taken by the 
High Court of Gujarat that the in- 
formation in consequence of which 
proceedings of reassessment were in- 
tended to be started could have been 
gathered by the Income-tax Officer 
in charge of the assessment in the 
previous years from the disclosures 
made by the two Hindu undivided 
families and would not be ‘informa- 
tion’, It was held: 

“Jurisdiction of the Income-tax Of- 
ficer to reassess income arises if he 
has in consequence of information in 
his possession reason to believe that 
income chargeable to tax has escap- 
ed assessment. That information, 
must, it is true, have come into the 
possession of the Income-tax Officer 
after the previous assessment, but 
even if the information be such that 
it could have been obtained during 
the previous assessment from an in- 
vestigation of the materials on the 
record, or the facts disclosed thereby 
or from other enquiry or research 
into facts or law, but was not in fact 
obtained, the jurisdiction of the In- 
come-tax Officer is not affected.” 


clearly ‘“informa- 


A.L R: 


The Court further observed that ‘in- 
formation’ means instruction or know- 
ledge derived from an external source. 
But the words “external source” can- 


not be construed as implying that 
the source must be outside the re- 
cord. The ‘information’ may be 


gathered from the assessment record 
itself. 


11. The plea of the learned coun- 
sel that the audit report is not ‘infor- 
mation’ remains to be considered, <A 
few decisions of the High Courts on 
this point may now be referred to. 
In Commr. of Income-tax, Delhi v. 
H. H. Smt. Chand Kanwarji, 84 ITR 
584: (1972 Tax LR 100) (Delhi) the 
Delhi High Court held that the scru- 
tiny note of the Revenue Audit and 
the letter of the Inspecting Assistant 
Commissioner constituted “informa- 
tion” within the meaning of S. 147 (b) 
from an “external source” and the 
assessments were, therefore, valid. 


The Income-tax Officer treated the 
income derived by way of interest 
from bank deposits as “earned in- 
come” and accepted the assessee’s 
claim of expenditure on the salary 
paid to her daughter-in-law, Sub- 
sequently, the revenue audit staff 


working under the Comptroller and 
Auditor-General of India, while scru- 
tinising these assessments, brought 
to the notice of the department that 
the Income-tax Officer had wrongly 
treated the “interest income” as 
“business income” and also that the 
Income-tax Officer had wrongly 
allowed the assessee’s claim with 
regard to the salary paid to her 
daughter-in-law, The Income-tax. 
Officer acted upon this note and re- 
opened the original assessment. <A 










in (1969) 72 ITR 376 (SC) 
opinion expressed by the 
Board of Revenue in appeal unde 


venue audit under the Comptrolle 
and Auditor-General of India woul 
be ‘information’. The same vie 


tax v. 
Kerala 


speaking for the court held that th 
note put up by the Audit to the ef, 
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fect that the assessment ought to have 
been made on the reconstituted firm 
for the entire income of the two 
periods and therefore the Income-tax 
Officer committed an error, was in- 
struction or knowledge derived from 
an external source and would consti- 
tute ‘information.’ In Vashist Bhar- 
gava v, Income-tax Officer, Salary 
Circle, New Delhi, 99 ITR 148: (1975 
Tax LR 712 (Delhi)) a Bench of the 
Delhi High Court held that when 
subsequent to the assessment the 
Ministry of Law and the Revenue 
Audit pointed out that as a question 
of fact the payment of interest by 
the petitioner was made to his own 
account in the Provident Fund and 
as a question of law the money so 
paid did not vest in the Government 
but continued to belong to the peti- 
tioner, and therefore, the income of 
the petitioner had escaped assess- 
ment, it would be ‘information’ avail- 
able to the Income-tax Officer. 

12. We feel that the view of the 
Delhi High Court in 84 ITR 584: 
(1972 Tax LR 100 (Delhi)) and 99 
ITR 148 and that of the Kerala High 
Court in 85 ITR 102:(1972 Tax LR 
72 (Ker)) is correct, Ample support 
is derived for that view from the 
law laid down by this Court in 
Commr, of Income-tax, Gujarat v. 
A. Raman and Co., (AIR 1968 SC 49) 


where it was held that the expres- 
sion ‘information’ in the context 
would mean instruction or know- 


ledge derived from an external source 
concerning fact or particulars or as 
to law reiating to a matter bearing 
on the assessment, It is not disput- 
ed that the decisions of courts of 
law and Income-tax Appellate Tribu- 
nal would be ‘information’ of law. 
This Court, as already pointed out in 
(1969) 72 TTR 376 (SC) has held that 
the opinion of the Central Board of 
iRevenue as regards the valuation of 
securities for the purpose of Estate 
Duty would be information. 

13. The Gujarat High Court was 
correct in its view that it would be 
information of law if it is stated by 
a person, body or authority compe- 
ent and authorised to pronounce upon 
the law and is invested with autho- 
rity to de so. In applying this prin- 
ciple the Court erred in holding that 
udit department is not an authority 
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competent and authorised to declare 
the correct state of law or to pro- 
nounce upon it. The audit department 
is the proper machinery to scrutinise 
the assessments of .the Income-tax 
Officer and point out the errors, if’ 
any, in law. 


14. For the reasons stated we are 
unable to accept the conclusion ar- 
rived at by the Gujarat High Court. 
We allow this appeal and hold that 
the Income-tax Officer in the cir- 
cumstances is entitled to reopen the 
assessment under S., 147 (b) of the 
Income-tax Act, The appeal is allow- 
ed with costs. 

Appeal allowed. 


AIR 1977 SUPREME COURT 2133 
(From: Gujarat)” 
Y. V. CHANDRACHUD AND 
P. S. KAILASAM, JJ. 

Talati Kantilal Bhurabai and’ an- 
other, Appellants v, Lalitaben, Res- 
pondent. 

Civil Appeal No. 292 of 1974, D/- 
26-7-1977, 


Constitution of India, Art. 133 — 
Powers of Supreme Court — Appeal 
from a judgment of High Court on a 
preliminary point holding that the 
Civil Judge (Sr. Dn.) has jurisdiction 
to entertain and decide the suit filed 
by respondent Considering the 
age of the case order of remand pass- 
ed by the High Court confirmed and 
the trial Court directed to dispose of 
the suit on the issues which it had 
not yet decided — Question of juris- 
diction kept open in the event the 
appellant had to file appeal in the 
Supreme Court, (Paras 2, 4) 


CHANDRACHUD, J.:— This is an 
appeal from a judgment of the Guja- 
rat High Court dated March 5, 1973 
on a preliminary point, holding that 
the Civil Judge (Senior Division), 
Godhra has jurisdiction to entertain 
and decide the suit filed by the res- 
pondent. Setting aside the finding 
of the learned Civil Judge that he 
had no jurisdiction to entertain the 


High Court, 





*(Appeal from Gujarat 
D/- 5-3-1973). 
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suit and therefore the plaint must be 
returned for presentation to the pro- 
per Court the High Court has re- 
manded the suit to the trial Court 
with a direction to determine the 
“other issues” raised in the suit in 
the light of the evidence on record 
and in accordance with law. 


2. In view of the fact that the en- 
tire evidence in the case has been 
recorded by the trial Court and con- 
sidering that nine years have already 
passed over the decision of a preli- 
minary point, we are of the opinion 
that it is undesirable to dispose of 
this matter piecemeal, The interests 
of justice require peremptorily that 
the trial Court should proceed to 
dispose of the suit on the issues 
which it has not yet decided. 


3. We, therefore, confirm the order 
of remand passed by the High Court 
and dismiss the appeal with costs. 


4. We must, however, clarify that 
the dismissal of this appeal will not 
preclude the appellants from raising 
the question of jurisdiction or any 
other question which has been con- 
cluded by the judgment of the High 
Court, in any appeal which the ap- 
pellants may file in this Court here- 
after, If the suit is dismissed, there 
will be no occasion for the appellants 
to challenge the finding on the ques- 
tion whether the amount had been 
kept by the respondent with the ap- 
pellants by way of deposit or was in 
the nature of a loan or on the ques- 
tion of jurisdiction. On the other 
hand, if the suit is decreed, appel- 
lants have a statutory right to chal- 





lenge the decree of the trial Court 
by filing an appeal in the High 
Court. But since the High Court 


has already decided the preliminary 
question of jurisdiction, the appel- 
lants cannot be allowed to reopen 
that question in the appeal before 
the High Court. The question of 
jurisdiction must be treated as final- 
ly concluded so far the trial Court 
and the High Court are concerned. 
If, however, the appellants fail in 
the High Court, it would be open to 
them. by filing an appeal in this 
Court. to challenge the decree of the 
High Court on all points decided 
against them including the points 
decided by the High Court by its 


New Delhi Municipality v, L, L C. of India 


A.LR. 


judgment dated March 5, 1973, In 
other words, so far as this Court is 
concerned, the question of jurisdic- 
tion must be treated as open, despite 
the dismissal of this appeal. 

Appeal dismissed. 





AIR 1977 SUPREME COURT 2134 
(From 1974 Tax LR 2098 (Delhi)) 


Y. V. CHANDRACHUD AND 
P. S. KAILASAM, JJ. 
(1) Civil Appeal No. 289 of 19'74: 
New Delhi Municipal Committee, 
Appellant v. The Life Insurance Cor- 
poration of India, Respondent. 
D 


(2) Civil Appeal No. 611 of 1974: 

New Delhi Municipal Committee, 
Appellant v. Om Prakash and others, 
Respondents, 


Civil Appeals Nos, 289 and 611 of 
1974, D/- 9-8-1977. 

(A) Punjab Municipal Act (3 of 
1911), Ss. 67 and 66 — Amendments 
of assessment list -- Jurisdiction of 
Municipal Committee to amend as- 
sessment lists of previous years — 
Expression “at any time” in Sec. 67, 
meaning of, 1974 Tax LR 2098 
(Delhi), Reversed. 


The Municipal Committee has the 
andoubted power under S, 67 to 
amend an assessment list at any 
time. The expression “at any time” 
must be given its full force and ef- 
fect which requires the recognition of 
the Committee’s power to amend an 
assessment list even after the ex- 
piry of the year following the 
in which the list was finalised by 
due authentication, (Paras 7, 11) 


Assessment lists relating to pro- 
perty tax are generally finalised by 
authentication before the 31st Marc 
and are made operative from the en- 
suing lst of April to the following 31s 
of March, In exercise of the powe 
conferred by S. 67, the Committe 
can amend a list even after the 31s 
of March, despite the fact that th 
list has been finalised and has com 
into force. If the Municipality i 
expressly given the power by S., 6 
to amend an assessment list “* 
time” and if in pursuance 
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power a list can be amended after 
it has come into force, it is difficult 
to appreciate how any  extra-statu- 
tory limitation can be placed upon 
that power. It may be assumed that 
the power ought to be exercised 
within a reasonable time since, the 
use of expressions of wide amplitude 
like “at any time” does not exclude 
the concept of reasonableness, But 
subject to that consideration, the 
power of amendment can be exercis- 
ed even after the expiry of the year 
for which the list is to remain in 
force. In other words, it is not neces- 
sary that the list which was finalis- 
ed, say on the 31st of March, 1963 
must, if at all, be amended before 
the 3lst of March, 1964. The list 
can be amended any time later which 
means that it can be amended even 
after the expiry of the 31st of March 
1964. (Paras 9, 10) 


Section 67 itself shows the object 
and purpose of conferring on the 
Municipal Committee the power to 
amend an assessment list. The rea- 
son why the legislature, by Sec. 67, 


has conferred on the Municipal Com-~ ` 


mittee the power to amend an assess- 
ment list at any time is that the 
omission, by reason of which a pro- 
perty has escaped assessment, may 
be discovered a long time after the 
list has ceased to be operative. The 
larger interest of the general public 
requires in such cases that the Muni- 
cipal Committee which is under a 
statutory obligation to provide civic 
amenities to the people, must have 
the power to do what ought to have 
been done but which, for some rea- 
son or the other, had remained to be 
done. (Para 11) 


Sections 66 and 67 have to be read 
as two integral parts of a scheme 
which the legislature has prescribed 


for preparation, assessment and 
amendment of assessment lists. The 
two Sections 66 and 67 read toge- 


ther yield the result that the list can 
be amended at any time after its 
finalisation, subject of course to the 
prescription of reasonableness, 

(Para 12) 


Tt is true that the amended list 
operates prospectively because after 


all, the amendment is made to the. 


original list and that list has prospec- 
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tive operation. Each assessment list 
is effective for the ensuing year, so 
that the list settled before 31st of 
March operates for the year com- 
mencing with the ensuing Ist of April 
and ending with the 3lst of March 
following. But the list in force for 
such an ensuing year can under Sec- 
tion 67 be amended at any time 
with the result that when a list 
which was finalised say on March 25, 
1976 is amended in August 1973, the 
amendment becomes effective for the 
year for which the list itself was ef- 
fective, that is to say, for the year 
April 1, 1970 to March 31, 1971. The 
words “next ensuing” which occur in 
S. 66 cannot be correlated to the date 
of amendment so as to mean “the 
year next ensuing after the year in, 
which the amendment is made.” Thus 
the High Court was wrong in its con- 
clusion that the “expression ‘at any 
time’ in S. 67 has reference only to 
the point of time when the list can 
be amended.” 1974 Tax LR 2098 
(Dethi). Reversed. (Para 15) 


(B) Punjab Municipal Act (3 of 
1911), Ss. 67 and 68-A (as introduced 
in 1974) — Amendment of assess- 
ment list —- Scope and extent of the 
power to amend — Distinction be- 
tween Ss, 67 and 68-A, pointed out. 


Section 68-A, it is true, came inte 
force in 1974 but by providing a 
striking contrast with S. 67, it facili- 
tates a clearer understanding of this 
latter section, (Para 14) 


Section 68-A does not deal with 
cases in which a property has escap- 
ed assessment altogether. It deals 
with that limited class of cases in 
which a property has been included 
in the assessment list but has been 
erroneously valued or assessed. In 
such cases of erroneous valuation or 
assessment, the amendments made in 
the assessment lists have no retro- 
spective operation with the result 
that valuation or assessment already 
made, though erroneous remains 
valid for the past years, Amendments 
falling within S. 68A operate in the 
future and can be effective only from 
the dates mentioned in the section 
and not from any earlier point of 
time, A comparison of the provisions 
of S. 68A with those of S. 67 shows 
that the words of limitation contained 
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in the former Section as regards the 
time from which an amendment can 
come into force are conspicuously 
absent in the latter. Since the purpose 
of 5. 67 is to bring to assessment 
properties which have altogether 
escaped assessment, the legislature 
evidently thought that amendments 
made under it should have a wider 
operation as contrasted with those 
made under S. 68A. . (Para 14) 
Cases Referred: Chronological Paras 


AIR 1976 SC 1398 : (1976) 3 SCR 883: 
1976 Tax LR 1720 18, 19 
AIR 1973 SC 674: (1973) 3 SCR 189 
9, 17 
Mr. F. S., Nariman, Sr, Advocate 
(M/s. Bikramjit Nayar, B, P. Mahe- 
shwari and Suresh Sethi, Advocates 
“with him), for Appellant (in both 
the appeals); M/s. K. L. Hathi, Ravin- 
dra Sethi and P. C. Kapoor, Advo- 
cates, for Respondent in C. A, No, 289 
of 1974. 


CHANDRACHUD, J.:— These ap- 


peals, by a certificate of fitness 
pranted by the Delhi High Court, 
arise out of a common judgment 


dated March 27, 1973 given by the 
High Court in writ petitions filed by 
the respondents against the appel- 
lant, the New Delhi Municipal Com- 
mittee. The facts of the two writ 
petitions being similar, we will only 
set out those of Civil Appeal No, 289 
of 1974, which arises out of a writ 
petition filed in the High Court by 
the Life Insurance Corporation of 
India. 


2. For convenience, we will refer 
to the appellant as ‘the Municipal 
Committee’ and to the respondent as 
‘the L.I.C.’. The L.1.C, is the owner 
of a building known as ‘Jeevan Vihar’ 


Parliament Street, New Delhi. The 
Municipal Committee assessed the 
building to house-tax for the years 


1963-64, 1964-65, 1965-66, 1966-67 and 
1967-68 on the basis of actual rent 
received by the L.I.C. The LIC. 
paid the tax as assessed for these 
years but in February 1968 it receiv- 
ed five notices from the Municipal. 
Committee stating, that in exercise of 
the powers conferred by Sec, 67 of 
the Punjab Municipal Act, 3 of 1911, 
it had decided by a resolution dated 
January 27, 1968 to amend the lists 
of assessment for the aforesaid five 
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years by including therein the rent of 
a portion of the basement of the 
building which had escaped inclusion 
in the respective lists. 

3. In June 1968, the L, I, C. filed 
a writ petition in the Delhi High 
Court praying that the aforesaid reso- 
lutions of the Municipal Committee 
be quashed and that it be restrained 
from realising the additional tax 
which it proposed to levy under its 
resolution, on the ground that it had 
no jurisdiction under Sec, 67 of the 
Act to amend the assessment lists of 
previous years. In view of the im- 
portance of the question, the writ 
petition was referred for decision to 
a Full Bench of the High Court, 

4. The High Court has held that 
the assessment lists settled under Sec- 
tion 66 of the Act. together with the 
amendments if any, can only operate 
prospectively in and for the financial 
year next following and not for any 
previous year. In this view, the High 
Court allowed the writ petition except 
in regard to the amendment made in the 
list of 1967-68. The other writ petition 
too was allowed except for the year 
1966-67. 


5. Chapter V of the Punjab Muni- 
cipal Act, 1911 deals with ‘Taxation’. 
Section 61 (1) (a) thereof authorises 
imposition of a tax payable by the | 
owners on buildings and lands. 
Section 62 provides that the Munici- 
pal Committee may, at a special 
meeting, pass a resolution proposing 
the imposition of any tax under Sec- 
tion 61. Sections 63, 64, 65, 66 and 
67 prescribe the procedure for assess- 
ing immovable properties to property- 
tax, Section 63 provides that the 
Committee shall cause an assessment 
list to be prepared of all buildings 


and lands on which any tax is pro- 
posed to be imposed. By S, 64, on 
completion of the assessment list, 
the committee is required to give 


public notice of the place where the 
list or a copy thereof may be inspect- 
ed. Section 65 requires the commit- 
tee, at the time of publication of this 
list, to give a public notice as to the 
time when it will proceed to revise 
the valuation and assessment made in 
the list. For this purpose, the com- 
mittee is required to invite objections to 
the valuation and assessment within. 
the time fixed in the notice. 
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6. The question for decision in 
these appeals depends primarily on 
the construction of Sections 66 and 
67 of the Act, which must be repro- 
duced fully, These sections read as 
follows: 


"66 (1) After the objections have 
been enquired into and the persons 
making them have been allowed an 
opportunity of being heard either in 
person or by authorized agent, as 
they may think fit, and the revision 
of the valuation and assessment has 
been completed, the amendments 
made in the list shall be authenticat- 
ed by the signatures of not less than 
two members of the committee, who 
shall at the same time certify that 
no valid objection has been made to 
the valuation and assessment contain- 
ed in the list, except in the cases in 
which amendments have been enter- 
ed therein; and, subject to such 
amendments as may thereafter be 
duly made, the tax so assessed shall 
be deemed to be the tax for the year 
commencing on the first day of Janu- 
ary or first day of April next ensu- 
ing as the committee may determine, 
or in the case of a tax then imposed 
for the first time for the period be- 
tween the date on which the tax 
comes into force and such first day 
of January or April, as the case may 
be. 


(2) The list when amended under 
this section shall be deposited in the 
committee’s office and shall there be 
open during office hours to all owners 
or occupiers of property comprised 
therein or the authorized agents of 
such persons, and a public notice 
that it is so open shall forthwith be 
published. 


67. (1) The committee may at any 
time amend the list 
name of any person whose name 
ought to have been or ought to be 
inserted, or by inserting any pro- 
perty which ought to have been or 
ought to be inserted, or by altering 
the assessment on any property 
which has been erroneously valued 
or assessed through fraud, accident or 
mistake, whether on the part of the 
committee or of the assessee, or in 
the case of a tax payable by the oc- 
cupier by a change in the tenancy, 
aiter giving ‘notice to any person af- 
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fected by the amendment, of a time, 
not Jess than one month from the 
date of service, at which the amend- 
ment is to be made. 


(2) Any person interested in any 
such amendment may tender his ob- 
jection to the committee in writing 
before the time fixed in the notice, or 
orally or in writing at that time, and 
shall be allowed an opportunity of 
being heard in support of the same in 
person, or by authorized agent, as 
he may think fit.” 


7. By Section 68, the Municipal 
Committee has the discretion to pre- 
pare a new assessment list every year 
or to adopt the valuation and assess- 
ment contained in the list for any 
year as the valuation and assessment} 
for the following year. Section 68A 
which like S., 67, deals with the power 
to amend assessment lists reads thus: 
_ “68A. Power to amend assessment 
list in certain cases.— (1) Notwith- 
standing anything contained in this 
Chapter, where the prescribed autho- 
rity is satisfied that any property has 
been erroneously valued or assessed 
through fraud, accident or mistake. 
whether on the part of the committee 
or of the assessee, it may, after giving 
to the assessee an opportunity of be- 
ing heard and after making such en- 
quiry as it may deem fit, pass an 
order amending the assessment al- 
ready made and fixing the amount of 
tax payable for that property and on 
the issue of such an order the as- 
sessment list then in force shall, sub- 
ject to the order, if any, passed in 
appeal, be deemed to have been 
amended accordingly with effect from 
first day of January, or first day of 
April, or first day of July, or first 
day of October next following the 
month in which the order is passed. 


(2) Any person aggrieved by an 
order of the prescribed authority 
may, within a period of thirty days 
of the date of communication to him 
of the order, file an appeal to the 
State Government which shall decide 
the appeal after giving to the appel- 
lant an opportunity of being heard.” 
Section 68A, it must be stated, was 
introduced by Act 8 of 1974 and 
there was no corresponding provision 


‘in the Act at the time when the lists 


in question were amended. 
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8. In order to determine the scope 
and extent of the Municipal Commit- 
tee’s power to amend an assessment 
list and the effect of an amendment 
made in a list, regard must necessari- 
ly be had to the language of the 
statute under consideration and its 
overall scheme governing the prepa- 
ration and amendment of assessment 
lists. Decisions on other Municipal 
Acts containing similar provisions 
may with profit be perused but they 
cannot be considered as binding pro- 
nouncements on the Act which we 
have to construe in these appeals. 

9. In the first place, the Munici- 
pal Committee has the undoubted 
power under S. 67 to amend an as- 
sessment list “at any time”, The 
width of this power may justifiably 
be curtailed by reading the expres- 
sion “at any time” to mean “within a 
reasonable time” as was canvassed in 
Punjab National Bank v. New Delhi 
Municipal Committee. (1973) 3 SCR 189 
at p. 193: (AIR 1973 SC 674 at p. 677) 
but the question of reasonableness 
does not arise in this case and was 
not raised in the High Court. The 
point of importance is that the com- 
mittee’s power to amend an assess- 
ment list is not limited by the con- 
sideration that the list has already 
become final by authentication. It has 
the power to amend a list even after 
it is finalised and has already come 
into force. That is the important ef- 
fect and implication of the expression 
tat any time”, which cannot be over- 
looked. Assessment lists relating to 
property tax are generally finalised 
by authentication before the 31st of 
March and are made operative from 
the ensuing Ist of April to the fol- 
lowing 31st of March. In exercise of 
the power conferred by S, 67, the 
committee can amend a list even 
after the 31st of March, despite the 
fact that the list has. been finalised 
and has come into force. The argu~ 
ment that an assessment list cannot 





[be amended under S. 67 after its 
finalisation was rejected by this 


Court in the Punjab National Bank 
case. 
10. If the Municipality is express- 


ly given the power by S. 67 to 
amend an assessment list “at any 
time” and if in pursuance of that 


power a list can be amended after it 


‘concept of reasonableness. 
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has come into force, it is difficult to 
appreciate how any  extra-statutory 
limitation can be placed upon that 
power. It may be assumed that 
the power ought to be exercised with- 
in a reasonable time since, the use of 
expressions of wide amplitude like 
“at any time” does not exclude the 
But sub- 
ject to that consideration, the power 
of amendment can be exercised even 
after the expiry of the year for which 
the list is to remain in force, In 
other words, it is not necessary that 
the list which was finalised, say on 
the 31st of March 1963 must, if at 
all, be amended before the 31st of 
March, 1964. The list can be amend- 
ed any time later which means that 
it can be amended even after the ex-' 
piry of the 31st of March 1964. 


11. Section 67 of the Act itself 
shows the object and purpose of con- 
ferring on the Municipal Committee 
the power to amend an assessment 
list. If the name of a person whose 
name ought to be inserted in the 
list has been omitted or if a property 
which ought to be included in the 
list has been omitted or if a property 
has been erroneously valued or as- 
sessed through fraud, accident or 
mistake on the part of either party, 
or if the tenancy has changed in 
those cases in which the tax is pay- 
able by the occupier, it becomes mani- 
festly necessary to make appropriate 





amendments in the assessment list. 
The reason why the legislature, by 
Section 67, has conferred on the 
Municipal Committee the power to 


amend an assessment list at any time 
is that the omission, by reason of 
which a property has escaped assess~ 
ment, may be discovered a long time 
after the list has ceased to be opera- 
tive. The larger interest of the gene- 
ral public requires in such cases that 
the Municipal Committee which is 
under a statutory obligation to pro- 
vide civic amenities to the people, 
must have the power to do what 
ought to have been done but which, 
for some reason or the other, had 
remained to be done, In the instant 
ease, a part of the basement is alleged 
to have escaped assessment and if 
that be true, we are unable to 
understand that the assessee, the 
L. I.C. here, could in face of Sec. 67 
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raise a contention that the assess- 
ment lists of past years, though 
faulty, cannot now be corrected, The 
Municipal Committee has to find 
funds, within the limits of its autho- 
rity, for discharging its statutory ob- 
ligations. But the argument is that 
if, through mistake or oversight, or 
even due to fraud, a property has 
escaped assessment, the mistake can- 
not be corrected retrospectively and 
the fraud has to be suffered except 
in regard to a correction limited to 
the ensuing year. This is denying to 
the expression “at any time’ even 
its plain, grammatical meaning. quite 
apart from ignoring the context in 
which it occurs and the beneficent 
purpose of its incorporation. The ex- 
pression must, in our opinion. be 
given its full force and effect which 
requires the recognition of the com- 
mittee’s power to amend an assess- 
ment list even after the expiry of the 
year following the one in which the 
list was finalised by due authentica- 
tion. 


12. Sections 66 and 67 have to be 
read as two integral parts of a 
scheme which the legislature has pre- 
scribed for preparation, assessment 


and amendment of assessment lists. 
After preparing under S, 63 an as- 
sessment list of al! buildings and 


lands on which a tax is proposed to 
be imposed, the committee has to in- 
vite, hear and enquire into objec- 


tions to the proposed assessment. The - 


revision of valuation and assessment 
is then to be completed under Sec- 
tion 66 by incorporating in the list 
such amendments as are considered 
necessary after deciding upon objec- 
tions, The tax so assessed in the 
authenticated list becomes under Sec- 
tion 66 (1) the tax for the year com- 
mencing on the first day of January 
or first day of April next ensuing as 
the committee may determine, But 
the scheme contemplated by Sec. 64 
is subject to an important condition 
mentioned in the section itself, name- 
ly , that the tax assessed under an 


authenticated list becomes the tax 
for the particular period, “subject 
to such amendments as may there- 


after be duly made.” The word “there- 
after” means “after the list is finalis- 
ed on the completion of revision of 
valuation and assessment” and “duly 
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made” evidently refers to the exer- 
cise of the amending power under 
Section 67. Thus, the two sections 
read together yield the result that 
the list can be amended at any time 
after its finalisation, subject of course 
to the prescription of reasonableness. 


13. What effect then does an 
amendment duly made under Sec, 67 
have on the list of assessment? If 
the committee discovers, say in July 
1970. that a property has escaped as- 
sessment since April 1, 1967 it pos- 
sesses under S. 67 the power to 
make an appropriate amendment, 
What is often overlooked is that 
though the amendment may have 
been made in 1970, what the com- 
mittee amends is the lists which 
were in force from April 1, 1967 to 
March 31, 1968, April 1, 1968 to 
March 31, 1969, April 1. 1969 to 
March 31, 1970, and April 1, 1970 
to March 31, 1971, If every one 
of these four lists which were in 
force during the respective years 
erroneously omitted to include there- 
in a certain property, the amend- 
ment made in July 1970 will cure 
each of the lists from the defect from 
which it suffered. It is wrong to 
think that an amendment made in 
July 1970 will operate only on the 
list for the year then current or the 
year ensuing. Such a view lacks the 
support of the text of the statute. 


14. Section 68A, it is true, came 
into force in 1974 but bv providing a 
striking contrast with S 67, it facili- 
tates a clearer understanding of this 
latter section. Section 68A provides 
briefly that if any property is errone- 
ously valued or assessed through 
fraud, accident or mistake, the pre- 
scribed authority may amend the as- 
sessment already made and thereupon 
the amended assessment list shall be 
deemed to have been amended with 
effect from the first day of January, 
or April. or July. or October next 
following the month in which the 
order of amendment is passed, Sec- 
tion 68A does not deal with cases in 
which a property has escaped assess- 
ment altogether. It deals with that 
limited class of cases in which a pro- 
perty has been included in the as- 
sessment list but has been erroneous- 
ly valued or assessed, In such cases 
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of erroneous valuation or assess- 
ment, the amendments made in the 
assessment lists have no _ retrospec- 
tive operation with the result that 
valuation or assessment already made, 
though erroneous, remains valid for 
the past years. Amendments falling 
within S, 68A operate in the future 
and can be effective only from the 
dates mentioned in the section and 
not from any earlier point of time. 
A comparison of the provisions of 
Section 68A with those of Section 67 
shows that the words of limitation 
contained in the former section as 
regards the time from which an 
amendment can come into force are 
conspicuously absent in the latter. 
Since the purpose of Sec, 67 is to 
bring to assessment properties which 
have altogether escaped assessment, 
ithe legislature evidently thought that 
akenda made under it should 
have a wider operation as contrasted 
with those made under S. 68A. 


15. The Full Bench of the High 
Court, with respect, has missed the 
real point in the case. It says that 
since by S, 66, both the unamended 
and the amended lists operate with 
effect from the year commencing on 
the first day of January or April 
“next ensuing”, “the list settled 
under Section 66 together with the 
amendments, if any, is to operate pro- 
spectively in and for the financial 
year next following and not for any 
previous year.” That the amended 
list operates prospectively is correct 
because after all, the amendment is 
made to the original list and that 
list has prospective operation. As we 
have explained above, each assess- 
ment list is effective for the ensuing 
year, so that the list settled before 
3lst of March operates for the year 
commencing with the ensuing Ist of 
April and ending with the 31st of 
March following. But the. list in 
force for such as ensuing year can 
under Section 67 be amended at any 
time with the result that when a list 
which was finalised say on March 25, 
1970 is amended in August. 1973, the 
amendment becomes effective for the 
year for which the list itself was ef- 
fective, that is to say, for the year 
April 1, 1970 to March 31, 1971. The 
words “next ensuing” which occur in 
S. 66 cannot, as the High Court 
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thinks, be correlated to the date of 
the amendment so as to mean “the 
year next ensuing after the year in 
which the amendment is made.” 
This reasoning overlooks the true 
purpose and purport of the Commit-- 
tee’s power to amend a list at any 
time and robs that power of its 
meaningful content. We are clear 


that the Full Bench is wrong in itg! 
conclusion that the expression ‘at 
any time’ in S, 67...... has reference 


only to the point of time when the 
list can be amended.” 

16. We may in passing observe, 
though that aspect of the matter 
ceases to have importance in the view 
we are disposed to take that the High 
Court further fell into an error in 
applying the ratio of its judgment to 
the facts before it, It held that an 
amendment can operate only on the 
year ensuing the one in which it is 
made, but in working out this prin- 
ciple, it unwittingly gave some re- 
trospective effect to the impugned 
amendments. It has declared that 
the amendment made in January 1967 
will be effective for the year 1966- 
67 and that made in February 1968 
will be effective for the year 1967- 
68. Consistently with its reasoning, 
it should have held that the two 
amendments would be effective for 
the vears 1967-68 and 1968-69 res- 
pectively, each year commencing on 
April 1 and ending with March 31. 


. But that, as we said, is not relevant. 


17. The decision of this Court in 
Punjab National Bank (AIR 1973 SC 
674) on which counsel for the L.I C, 
relies does not support the view 
contended for by him, In that case a 
building belonging to the Punjab 
National Bank was not entered in 
the assessment list which was to be 
operative forthe period April 1, 1958 
to March 31, 1956. That lst was 
amended on December 21, 1959. The 
only point that arose for considera- 
tion in the appeal, as is expressly 
mentioned by Mathew, J., in his 
judgment, was whether the Munici- 
pal Committee was entitled to include 
the building in the assessment list 
which was operative from April 1, 
1959 to March 31, 1960 by amending 
it in December 1959. Repelling the 
Bank’s contention that the list once 
finalised could not be amended there- 
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after, the Court held that the amend- 
ment was effective for the year dur- 
ing which the original list was ope- 
rative. 


18. Finally, we are unable to ac- 
cept the contention of the learned 
counsel for the L. I. C. that the ques- 
tion which arises for our considera- 
tion in these appeals is concluded by 
a decision of this Court in Municipal 
Corporation of City of Hubliv. Subha 
Rao Hanumantharao Prayag (1976) 3 
SCR 883: (AIR 1976 SC 1398), That 
is a decision on the Bombay Munici- 
pal Boroughs Act, 18 of 1925, and 
as the judgment of Bhagwati. J., in 
that very case says, in interpreting a 
particular provision of a statute the 
court must consider other parts of 
that statute and read the statute as a 
whole. We have discussed the entire 
scheme of the Punjab Municipal Act 
and have pointed cut how on a con- 
sideration of its various provisions it 
is not possible to sustain the view 
taken by the High Court, 


19. In Municipal Corporation of 
City of Hubli, (AIR 1976 SC 1398) 
on which the respondent strongly re- 
lies, the Corporation followed the 
due procedure for the assessment 
year 1951-52 except that the list of 
assessment containing the revised as- 
sessment was authenticated on July 
24, 1952 which was after the expiry 
of the official year on March 31, 
1952. The Corporation having sought 
to levy property tax in accordance 
with the revised rates for the year 
1951-52, a suit was filed by the as- 
sessees for a declaration that it was 
not entitled to recover the tax at the 
revised rates for that year. The suit 
was decreed by the trial Court and 
the High Court, In appeal to this 
Court, two contentions were raised on 
behalf of the Municipal Corporation, 
namely, that (1) the authentication of 
the assessment list in order to be 
valid and effective need not be made 
before the expiry of the official 
year to which the assessment list re- 
lates and (2) the suit was barred 
under S, 206A of the Act. We are 
not concerned with the second ques- 
tion nor indeed with the first; but 
in order to understand the respon- 
dent’s argument it is necessary to 
state that this Court held on the 
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first question that an assessment list 
intended for a particular year must 
be authenticated before the expiry of 
the previous official year and if 
it is not so authenticated it will not 
give rise to any liability in the rate- 
payers to pay the tax for the year 
for which it is intended to be effec- 
tive, This pronouncement does not 
touch the points in controversy be- 
fore us. 


20. Nor indeed can any assistance 
be derived from the interpretation 
put on S. 82 (3) of the Bombay Act 
in that case, That provision contem- 
plates, inter alia, amendments or al- 
terations in two cases: (i) Those in 
regard to buildings constructed, al- 
tered, added to or reconstructed and 
(ii) those in regard to other cases, As 
regards the first category, Sec, 82 (3) 
of the Bombay Municipal Boroughs 
Act provides that the amendment or 
alteration shall have the same ef- 
fect as if it had been made in the case 
of a building constructed, altered, 
added to or reconstructed on the day 
on which such construction, altera- 
tion, addition or reconstruction was 
completed or on the day on which 
the new construction, alteration, addi- 
tion or reconstruction was first occu- 
pied, whichever first occurs, As re- 
gards the second category, namely 
the “other cases’, the alteration takes 
effect as if it had been made on the 
earliest day in the current official 
year on which the circumstances 
justifying the entry or alteration 
existed.” The discussion of this sub- 
section at page 890 (of SCR): (at 
pp, 1402 and 1403 of AIR) of the report 
isin respect ofthe second category of 
cases in regard to which there is an ex- 
press statutory provision that the 
amendment takes effect only from 
the earliest day of the official year 
current when the amendment is 
made, We do not think that there is 
any parallel, between. S. 82 (3) of the 
Bombay Act and S, 67 of the Punjab 
Municipal Act. f 


21. For these reasons we allow 
these appeals and set aside the judg- 
ment of the High Court, The writ 
petitions filed by the respondents 
will, as a consequence, stand dismiss- 
ed. The appellant will be entitled to 
its costs in one set which shall be 


2142 S.C. [Prs. 1-4] Nalanda Ceramic v, N. S. Choudhury & Co. 


recovered from the 
Corporation of India, 
Appeals allowed, 


Life Insurance 


AIR 1977 SUPREME COURT 2142 
(From: Calcutta) 
Y. V. CHANDRACHUD AND 
P. S. KAILASAM, JJ, 

M/s. Nalanda Ceramic & Industries 
Ltd., Appellants v. M/s. N. S. Chou- 
dhury & Co. (P) Ltd., Respondent. 

Civil Appeal No, 883 (N) of 1976, 
D/- 3-8-1977. 

(A) Arbitration Act (1940), S. 31— 
Jurisdiction of Caleutta High Court 
to determine proceedings arising out 
of filing of award by arbitrator — 
Award made in pursuance of agree- 
ment entered into by parties in Cal- 
cutta — Calcutta High Court does 
have jurisdiction to entertain the pro- 
ceedings. (Conceded), (Para 4) 

(B) Arbitration Act (1940), S. 31 (4) 
— Applicability. 

A and B entered into an agree- 
ment containing arbitration clause on 
26-9-73 for construction of A’s fac- 
tory at Ranchi, This contract was 
terminated on 19-3-75 by another 
agreement entered into at Calcutta. 
On 30-12-75 A and B agreed to re- 
fer their differences to one S. This 
agreement was entered into within 
Ordinary Original Jurisdiction of 
Calcutta High Court. After filing of 
the award in court, A challenged the 
same under S, 33 on ground that 
since A had filed application in Sub 
Judge’s Court at Patna, no proceed- 
ings could be taken in Calcutta High 
Court in view of S. 31 (4). 

Held that whereas the application 
in the Patna Court arose out of the 
agreement of 1973 the proceedings in 
the Calcutta High Court arose out of 
the agreement of 1975, The subject- 
matter of the two proceedings being 
different, S. 31 (4) could have no ap- 
plication. (Para 5) 

Y. V. CHANDRACHUD, J. On 
September 26, 1973 the appellants 
and respondents entered into an 
agreement at Ranchi under which 
the latter agreed to construct the ap- 
pellant’s factory at Getaulsud, 
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Ranchi. That contract contained a 
clause providing that if any dispute or 
differences arose out of or in con- 
nection with the contract, the same 
shall be referred to an arbitrator. 
The contract was terminated on 
March 19, 1975 by another agree- 
ment which was entered into at Cal- 
cutta. Thereafter on December 30, 
1975 the parties agreed to refer their 
differences to the arbitration of one 
A, K, Sen, a consulting engineer, This 
agreement was entered into within 
the Ordinary Original Civil Jurisdic- 
tion of the Calcutta High Court, On 
April 19, 1976 (sic) the arbitrator 
made an award under which the ap- 
pellants became liable to pay to the 
respondents a sum of Rs. 6,56,740. 


2. On May 1, 1976 the appellants 
filed an application under S. 33 of 
the Arbitration Act in the Court of 
the learned Subordinate Judge, Patna, 
challenging the existence, legality 
and validity of the agreement dated 
September 26, 1973, which was en- 
tered into at Ranchi. 


3. The award, which the arbitra- 
tor made on April 9, 1976 (sic) was 
filed in the Calcutta High Court on 
May 7, 1976 whereupon, the appel- 
lants filed an application in the High 
Court praying that the award be 
taken off the file or in the alternative 
that an injunction be issued restrain- 
ing the parties from taking any steps 
in regard to matters arising out of 
the award. 


4, Two questions appear to have 
been argued before the Calcutta High 
Court in the petition filed by the 
appellants: The first of these can be 


disposed of with a self-evident ans- 
wer, That question relates to the 
jurisdiction of the Calcutta High 


Court to entertain the proceedings 
arising out of the filing of the award 
by the arbitrator, The award was 
made in pursuance of the agreement 
dated December 30, 1975 which was 
entered into by the parties in Cal- 
cutta, There can, therefore, be no 
doubt that the High Court of Cal- 
cutta has jurisdiction to entertain 
the present proceedings arising out of 
the filing of the award before it. In 
fact the judgment of the High Court 
shows that eventually the appellant’s 
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that the High 
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counsel conceded 
Court had jurisdiction 
the proceedings. 


5. The other question which re- 
quires consideration is whether by 
reason of the provisions contained in 
S. 31 (4) of the Arbitration Act, the 
Calcutta High Court can proceed 
with the matter arising out of the fil- 
ing of the award. Section 31 (2) of 
the Arbitration Act provides, in zo 
far as is relevant, that all questions 
regarding the validity, effect or exis- 
tence of an arbitration agreement 
shall be decided by the Court in 
which the award may be filed and by 
no other Court. The relevant part of 
sub-s, (4) of that section says that 
where in any reference, any applica- 
tion under the Act has been made in 
a court competent to entertain it, 
that Court alone shall have jurisdic- 
tion over the arbitration proceedings 
and that such proceedings shall not 
be taken in any other court. It is 
urged on behalf of the appellanis by 
Mr, Mukherji that since an applica- 
tion under S, 31 (2) has already been 
filed by the appellants in the Court 
of the learned Subordinate Judge, 
Patna no further proceedings can be 
taken in the High Court of Calcutta 
by reason of the injunction contained 
in S. 31 (4). The short answer to 
this contention is that the application 
filed by the appellants in the Patna 
Court relates expressly to the agree- 
ment of September 26, 1973 and not 
to the agreement of December 30, 
1975 in pursuance of which the 
award has been made. In other words 
whereas the application in the Patna 
Court arises out of the agreement of 
1973 the present proceedings in the 
Calcutta High Court arise out of the 
agreement of 1975. The subject-mat- 
ter of the two proceedings being dif- 
ferent, S. 31 (4) can have no applica- 
tion and the Calcutta High Court is 
therefore competent to proceed with 
the matter before it. 


6. For these reasons we confirm 
the judgment of the High Court and 
disrniss the appeal with costs. 


Appeal dismissed. 
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AIR 1977 SUPREME COURT 2143 
(From: Bombay)* 
A. C. GUPTA AND P. N. 
SHINGHAL, JJ. 


Nandlal and others, Appellants v. 
Motilal, Respondent. 


Civil Appeal Nn. 1139 of 1975, D/- 
1-8-1977, 


{A) C. T. and Berar Regulation of 
Letting of Accommodation Act (11 of 
1946), 5. 2 — Notification under, D/- 
26-7-1949 extending provisions of 
Chaps. U and IV to all Municipali- 
ties in C. P. and Berar and States in- 
tegrated therein is not confined to 
existing Municipalities but will apply 
to areas subsequently declared as 
Murcinality from date of such decla- 
ration — No. fresh notification under 
S. 2 is necessary, (Para 4) 


(B) C. P. and Berar Letting of 
Houses and Rent Control Order (1949) 
Cl. 13 — Suit for eviction of tenant 
in 1963 from premises in Tiroda area 
declared as Municipality by notifica- 
tion D/- 12-6-1956 — Rent Control- 
ler’s permission not obtained ~~ Pro- 
tection of Cl. 13 is available te tenant 
by virtue of notification D/- 26-7- 
1949 under 5, 2, C, P, and Berar Act 
(11 of 1946). (Para 4) 


Dr. N. M. Ghatate, Adv., for Appel- 
lants; M/s. S. N. Kherdekar, Sr. 
Adv. (Mr. A, G. Ratnaparkhi, Adv. 
with him), for Respondent. 


SHINGHAL, J:— In this appeal by 
special leave against the judgment of 
the Bombay High Court (Nagpur 
Bench) dated December i6, 1974, the 
only question which has been rais- 
ed for our consideration is whether 
the provisions of Clause 13 of the 
Central Provinces and Berar Letting 
of Houses and Rent Control Order, 
1949, hereinafter referred to as the 
Rent Control Order, were applicable 
to the plaintiff-respondent’s suit for 
the eviction of the defendants-ap- 
pallants from the house and ota 
situated in Tiroda, That clause forms 
part of Chapter II and prohibits the 
determining of a lease without the 


*(S. A, No, 195 of 1965, D/- 16-12- 
1974 (Bom at Nagpur)). 
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previous written permission of the 
Controller, i 

2. The Rent Control Order was 
issued on July 26, 1949, The State 


Government issued, at the same time, 
a notification under S. 2 of the Cen- 
tral Provinces and Berar Regulation 
of Letting of Accommodation Act, 
1946, hereinafter referred to as the 
Act, directing, inter alia, that Chap- 
ter I of the Rent Control Order shall 
extend to the whole of the Central 
Provinces and Berar (and the States 
integrated with the Central Provinces 
and Berar), and Chapters II and IV 
shall extend to,— 


*(a) All the Municipalities m th: 
Central Provinces and Berar aud the 
States integrated with the Central 
Provinces and Berar.” 


The area of Tiroda was declared to 
be a Municipality by a  nctification 
dated June 12, 1956, and was not a 
Municipality when the aforesaid noti- 
fication was issued under 5S. 2 of the 
Act. 


3. The plaintiff raised a suit for 
the eviction of the defendants from 
the suit premises on May 2, 1963, 
without obtaining the Controller’s 
permission under Clause 13 of the 
Rent Control Order, The short point 
of controversy is whether the notifi- 
cation dated June 12, 1956 declaring 
Tiroda to be a Municipality could at- 
tract the provisions of the Rent Con- 
trol Order by virtue of the notifica- 
tion dated July 26, 1949. The High 
Court has taken the view that as a 
fresh notification was not issued 
under Section 2 of the Act when the 
Tiroda Municipality was constituted 
on June 12, 1956, the provisions of 
the Rent Control Order did not “auto- 
matically become applicable to pre- 
mises within the limits of a new 
Municipality by virtue of the notifi- 
cation of 1949.” 


4. The valdity of the notification 
which was issued on July 26, 1949, 
under Section 2 of the Act, has not 
‘been challenged before us, so that 
Ithere can be no doubt that while 
Chapter J became applicable to the 
lwhole of the Central Provinces and 
Berar and the integrated States, Chap- 
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ters II and IV became applicable tot 
all Municipalities in that State with 
effect from that date, Tiroda was not 
a Municipality at that time and did 
not come within the purview of the: 
notification. But it became a Muni- 
cipality on June 12, 1956 and the 
notification became applicable to it 
from that date. We therefore see no 
justification for the argument that 
the notification was confined to those 
Municipalities which were in exis- 
tence on July 26, 1949, and that a 
fresh notification was necessary to 
extend the benefit of the Rent 
Control Order ta a subsequently con- 
stituted Municipality, There is no- 
thing in the wordings of the notifica- 
tion to justify any such argument. 
On the other hand, the wordings of 
the notification are quite unambigu- 
ous and there is no reason why they 
showid not be given their simple and 
natural meaning. They clearly pro- 
vide that Chapters II and IV of the 
Rent Control Order extend to “all 
the Municipalities’ in the State, As; 
Tiroda was constituted as a Municipa- 
lity on June 12, 1956, the provisions 
of those chapters became applicable 
to it from that date, We are unable 
to agree with the view taken by the 
High Court that the protection of 
Clause 13 of the Rent Control Order 
was not available to the appellants. 
As they raised a defence against the 
maintainability of the suit on the 
ground that previous permission of 
the Controller was not taken by the 
respondent, the High Court clearly 
erred in rejecting that defence and 
in setting aside the judgment of the 
Court of first appeal by which the 
plaintiff's suit was dismissed. 


5. The appeal is allowed, the im- 
pugned judgment of the High Court 
dated December 16, 1974 is set aside, 
and the decree of the Court of first 
appeal dismissing the plaintiffs suit 
is restored with costs throughout, 


Appeal allowed. 
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AIR 1977 SUPREME COURT 2145 
(From: Goa Daman & Diu 
J. Cs Court)* 
A. C. GUPTA AND P. N, 
SHINGHAL, JJ, 


Cyril E. Fernandes, Appellant v., 
Sr. Myria Lydia and others, Respon- 
dents. 

Civil Appeal No. 831 of 1976, D/- 
8-9-1977. 

Constitution of India, Art. 226 — 
Writ appeal — Scope of appeal must 
be limited to what directly concerns 
appellant in the impugned judgment. 

The writ petition questioned the 
validity of the direction on the 
management of the school to rein- 
state the teacher and the stoppage of 
the grant-in-aid as a penal measure 
when the management declined to 
comply with that direction. The Judi- 
cial Commissioner held that the direc- 
tion to reinstate the teacher was 
without jurisdiction and not binding 
on the school and. therefore, the 
stoppage of the grant-in-aid on the 
sround that the management of the 
school had declined to comply with 
that direction was wrong and not 
authorised under the  grant-in-aid 
Code. The authorities who were res- 
ponsible for making the impugned 
orders and against whom the writ 
has gone, had not appealed, 

Held that the question as to the 
enforceability of the grant-in-aid 
code could not be raised in an ap- 
deal at the instance of the teacher 
nasmuch as the appellant was not 
jirectly concerned with the question 
whether the rules in the grant~-in-aid 
“ode conferred on the management 
Xf the school an enforceable right 
iainst the Government which was 
ntirely a matter between the mana- 
rement and the Government. AIR 
(965 SC 1196, Relied on. (Paras 3. 4) 
“ases Referred: Chronological Paras 
AIR 1972 Guj 260 3 
AIR 1965 SC 1196: (1965) 1 SCR oy 


M/s. R. K, Garg., S. Œ. Agarwala . 


ind V, J, Francis, Advocates, for Ap- 
yellants; M/s. J. P. Mehta, B. R. 


(Spl. Civil Appln. No, 100 of 1974, 
D/- 20-11-1975 (Goa)). 
'U/TU/D419/77/GDR 
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Agarwala and Janendra Lal, Advo- 
cates (for No. 1) and M/s. S. N. 


Anand and R, N. Sachthey, Advocates 
(for Nos. 2 and 5),. for Respondents. 

GUPTA, J.:-—— The appellant was 
employed as a teacher in the Presen- 
tation Convent High School, Margao, 
Goa. The school is recognised: by the 
Dept. of Education of the Govt, of the 
Union Territory of Goa, Daman and 
Diu, the 4th respondent herein, and 
as a condition precedent to such re- 
cognition the school is required to 
comply with the rules in the grant- 
in-aid Code established by the Govt. 
for granting aid to educational 
institutions. The first respondent is 
the Principal and Manager of that 
school. Some time in March 1974 on 
receiving a complaint from a girl 
student and after making an enquiry 
into the allegation herself, the first 
respondent wrote to the second res- 
pondent, Director of Education of the 
Government of Goa, Daman and Diu, 
seeking his approval for terminating 
the services of the appellant. Sub- 
rule (2) of Rule 74 of the grant-in- 
aid Code requires the prior approval 
of the Deputy Director of Education 
for the termination of the services of 
a permanent employee, Rule 74 (2) 
provides inter alia that the services 
of a permanent employee may be 
terminated by the management with- 
out assigning any reason on giving as 
compensation 12 months’ salary to 
the employee if he or she has been 
in the service for 10 years or more, 
and 6 months’ salary if he or she 
has been in the service for less than 
10 years, but only after obtaining 
prior approval of the Deputy Direc- 
tor of Education for the action pro- 
posed. It appears that the Director 
of Education after examining three 
girl students who were produced be- 
fore him gave his approval to the 
proposed termination of the services 
of the appellant. By a letter dated 
June 5, 1974 the first respondent in- 
formed the appellant that his ser- 
vices were “being terminated with ef- 
fect from June 10, 1974.” It is not 
disputed that the salary payable to 


the appellant under Rule 74 (2) was 
duly paid. ` 

2. The events took a turn in a 
different direction thereafter. On 


June 22, 1974 the first respondent re- 
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ceived a telegram from the Director 
of Education asking her to “keep in 
abeyance” the proposed termination 
of the appellant’s services. The tele- 
gram was followed by a letter dated 
July 25, 1974 addressed by an 
Under Secretary of the Government 
of Goa, Daman and Diu directing the 
management of the school to rein- 
state the appellant and conduct an 
enquiry in accordance with sub-rule 
(3) of Rule 74 of the  grant-in-aid 
Code as, according to him, the ter- 
mination was “in reality” under Rule 
74 (3) for misconduct. Rule 74 (3) 
provides inter alia that in all cases 
of termination of service of perman- 
ent employees except the cases men- 
tioned in Rule 74 (2) an enquiry 
shall be held through a properly con- 
stituted enquiry committee It adds 
that “such an enquiry can be held 
only in the case of insubordination, 
neglect of duties or misconduct (in 
each case of a serious nature).” The 
first respondent wrote back stating 
that the services of the appellant had 
already been terminated and the va- 
cancy filled and that she disagreed 
with the view that this was a case of 
termination under Rule 74 (3). Then 
on October 8, 1974 the Director of 
Education informed the first respon- 
dent that as she had not “imple- 
mented the Government order” to 
reinstate the teacher and to hold an 
enquiry under Rule 74 (3), “the main- 
tenance prant other than that part of 
it that is meant for salary of staff, to 
be paid to your school has been stop- 
ped from today until further orders.” 


3. The first respondent moved the 
court of the Judicial Commissioner 
for Goa, Daman and Diu at Panaji 
for a writ to quash the decision of 
the Authorities contained in the two 
letters dated July 25, 1974 and Octo- 
ber 8, 1974, The writ was asked for 
against the Director of Education, the 
Under Secretary who wrote the let- 
ter of July 25, 1974, the Government 
of the Union Territory of Goa, Da- 
man and Diu, the Union of India, and 
the Deputy Inspector of South Edu- 
cational Zone, Margao, Goa, The pre- 
sent appellant was also impleaded as 
a respondent. The Judicial Commis- 
sioner held that the termination was 
under Rule 74 (2) which did not re- 
quire an enquiry as contemplated in 
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Rule 74 (3) and that the approval 
given by the Director of Education 
was valid and could not be subsequ- 
ently superseded or revoked. It was 
further held that the direction to re- 
instate the teacher was without 
jurisdiction and not binding on the 
school and, therefore, the stoppage of 
the grant-in-aid on the ground that 
the management of the school had 
declined to comply with that direc- 
tion was wrong and not authorised 
under the grant-in-aid Code, On the 
question whether the Code was en- 
forceable by a writ, the court held 
on the authority of a decision of the 
Gujarat High Court reported in AIR 
1972 Guj 260 that though the Code 
was not a statute but a set of admin- 
istrative rules “regulating the rela- 
tions between the management of a 
school and the Govt.”, where as in 
the present case, the management of 
the school acted upon the “promises” 
held out by the Government in the 
rules contained in the Code and 
agreed to “bind themselves to act in 
future as per the said rules’, as be- 
tween the management and the Gov- 
ernment such promises and assur- 
ances would be binding and enforce- 
able. The authorities against whom 
relief was asked for and obtained 
have not preferred any appeal from 
this decision. The instant appeal is 
by the teacher whose services were 
terminated. 


4. The main contention of Mr. R. 
K. Garg for the appellant has been 
that the Judicial Commissioner was in 
error in issuing a writ to enforce the 
provisions of the grant-in-aid Code 
which have no statutory force, We 
do not think it is a question which 
can be raised in this appeal at the 
instance of the teacher. The writ 
petition questioned the validity of 
the direction on the management of 
the school to reinstate the teacher 
and the stoppage of the gsrant-in-aid 
as a penal measure when the manage- 
ment declined to comply with that 
direction. The authorities who were 
responsible for making the impugn- 
ed orders and against whom the writ 
has gone, have not appealed, The dis- 


pute was between the management 
of the school and the Government 
relating to some of the rights and 


obligations they have against each 


1977 


other under the grant-in-aid Code; 
the teacher, termination of whose 
services gave rise to this dispute, 
was impleaded as a proper party in 
the writ petition. The scope of the 
appeal is limited to what the judg- 
ment contains by which the appel- 
lant can be said to be aggrieved. A 
person can claim to be aggrieved if 
his lega] rights are directly affected, 
In State of Assam v. Ajit Kumar 
Sharma, (1965) 1 SCR 890 at p. 897: 
(AIR 1965 SC 1196 at pp, 1199, 1200) 
this Court observed: 


“Where such conditions of grant-in- 
aid are laid down by mere executive 
instructions, it is open to a private 
college to accept those instructions 
or not to accept them. If it decides 
not to accept the instructions it 
will naturally not get the grant-in- 
aid which is contingent on its ac- 
cepting the conditions contained in 
the instructions. On the other hand. 
if the college accepts the conditions 
contained in the instructions, it re- 
ceives the grant-in-aid. If however 
having accepted the instructions con- 
taining the conditions and terms, the 
college does not carry out the instruc- 
tions, the Government will natural- 
ty have the right to withhold the 
grant-in-aid. That is however a mat- 
ter between the Government and the 
private college concerned, Such con- 
ditions and instructions as to grant- 
in-aid confer no right on the tea- 
chers of the private colleges and they 
cannot ask that either a particular in- 
struction or condition should be en- 
forced or should not be enforced.” 
On the authority of State of Assam. 
v. Ajit Kumar Sharma (supra) it is 
clear that the appellant is not direct- 
ly concerned with the question whe- 
ther the rules in the  grant-in-aid 
Code conferred on the management 
of the school an enforceable right 
against the Government which is 
entirely a matter between the 
management and the Government. 
The appellant who has no say in the 
matter cannot challenge the finding 
on the point. The question as to the 
enforceability of the grant-in-aid Code 
does not thus arise in this appeal and 
we express no opinion on it. The 
scope of the appeal must therefore 
be limited to what directly concerns 
the appellant in the impugned judg- 


Kashmira Singh v. 
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ment, The Judicial Commissioner 
has held that this was a case of ter- 
mination of service under R, 74 (2) 
which does not require a regular en- 
quiry as in a case to which 
Rule 74 (3) is applicable, In spite of 
this finding, the Judgment contains 
some remarks like “the behaviour of 
the fifth respondent was immodest 
and immoral” and that though an 
opportunity was given to him to 
answer the charges levelled against 
him, he did not avail of that oppor- 
tunity. There has been no proper 
enquiry to find out the truth of the 
allegations against the appellant: 
indeed, there was no occasion for any 
such enquiry as the appellant’s services 
were terminated by applying R. 74 (2) 
of the Grant-in-aid Code. We hold 
that these remarks on the conduct of 
the appellant are unjustified and 
should not have been made, Subiect 
to this, the appeal is dismissed. We 
express no opinion as to whether on 
the facts of the case the appellant has 
any legal claim against the manage- 
ment of the school; if he has, he is 
free to enforce it in an appropriate 
forum, In the circumstances of the 
case we make no order as to costs. 
Appeal dismissed. 


AIR 1977 SUPREME COURT 2147 
(From: Punjab) 
P. N. BHAGWATI AND 
A. C. GUPTA. JJ, 


Kashmira Singh, Appellant v, The 
State of Punjab, Respondent. 


Criminal Mise, Petn, No. 1907 of 
1976 and Criminal Appeal No, 110 of 
1974, D/- 2-9-1977. 


Constitution of India, Art. 136 
Criminal P. C., (1974), S. 389 — Bail 
— Practice not to release person sen- 
tenced to life imprisonment — De- 
parture from — When open — Grant 
of special leave to appeal against con- 
viction — Effect. 

The practice not to release on bail 
a person who has been sentenced to 
life imprisonment was evolved in the 
High Court and in the Supreme 
Court on the basis that once a per- 
son has been found guilty and sen- 
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tenced to life imprisonment, he should 
not be let loose. so long as his con- 
viction and sentence are not set 
aside, but the underlying postulate of 
this practice was that the appeal of 
such person would be disposed of 
within a measurable distance of time, 
so that if he is ultimately found to 
be innocent, he would not have to 
remain in jail for an unduly long 
period. The rationale of this prac- 
tice can have no application where 
the Court is not in a position to dis- 
pose of the appeal for five or six 
years. (Para 2) 


It is, therefore, absolutely essential 
that the practice which the Supreme 
Court has been following in the past 
must be reconsidered and as long as 
the Supreme Court is not in a posi- 
tion to hear the appeal of an ac- 
cused within a reasonable period of 
time, the Court should ordinarily, 
unless there are cogent grounds for 
acting otherwise, release the accused 
on bail in case where special leave 
has been granted to the accused to 
appeal against his conviction and sen- 
tence. (Para 2) 


The very fact that the Supreme 
Court has granted to the appellant 
special leave to appeal against his 
conviction shows that, in the opinion 
of the Supreme Court, he has prima 
facie a good case to consider and in 
the circumstances it will be highly 
unjust to detain him in jail any lon- 
ger during the hearing of the appeal. 

(Para 3) 

Mr. U. P, Singh, Adv., for Appel- 
lant; Mr. O. P. Sharma, Adv., for 
Respondent. 


P. N. BHAGWATI, J.:— This is an 
application for bail pending the 
hearing of an appeal by special leave. 
The appellant was convicted by the 
Sessions Court for an offence under 
Section 323 of the Indian Penal Code 
and sentenced to suffer six months’ 
rigorous imprisonment, There was 
also a charge against the appellant 
for an offence under Sec. 302 of the 
Indian Penal Code but he was ac- 
quitted of that offence by the Ses- 
sions Court and hence the State pre- 
ferred an appeal against the order of 
acquittal to the High Court, This ap- 
peal was allowed and the High 
Court set aside the order of acquit- 
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tal and convicted the 
the offence under See, 302 and sen- 
tenced him to suffer imprisonment 
for life. The appellant thereupon 
preferred a petition for special leave 
fo appeal to this Court and spe- 
cial leave was granted to him on 
28th February, 1974. The appellant 
filed an application for bail pending 
the hearing of the appeal. but the 
application was dismissed on 10th 
January, 1975, Since the appeal did 
not reach hearing for a long time. 
the appellant preferred another ap- 
plication for bail and that is the ap- 
plication which is now being disposed 
of by this judgment. 


2. The appellant contends in this 
application that pending the hearing 
of the appeal he should be released 
on bail. Now, the practice in this 
Court as also in many of the High 
Courts has been not to release on 
bail a person who has been sentenc- 
ed to life imprisonment for an of- 
fence under Section 302 of the Indian 
Penal Code. The question is whether 
this practice should be departed from 
and if so, in what circumstances, Tt 
is obvious that no practice howsoever 
sanctified by usage and hallowed by 
time can be allowed to prevail if it 


operates to cause injustice, Every 
practice of the Court must find its 
ultimate justification in the interest 


of justice. The practice not to re- 
lease on bail a person who has been 
sentenced to life imprisonment was 
evolved in the High Courts and in 
this Court on the basis that once a 
person has been found guilty and 
sentenced to life imprisonment, he 
should not be let loose, so long as 
his conviction and sentence are not 
set aside, but the underlying postu- 
late of this practice was that the 
appeal of such person would be dis- 
posed of within a measurable dis- 
tance of time, so that if he is ulti- 
mately found to be innocent, he 
would not have to remain in jail for 
an unduly long period. The rationale 
of this practice can have no applica- 
tion where the Court isnot in a position 
to dispose of the appeal for five or six 
years, It would indeed be a travesty of 
justice tokeepaperson in jail for a 


period of five or six years for an of- 
fence which is ultimately found not 


appellant of © 
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to have been committed by him, Can 
the Court ever compensate him for 
his incarceration which is found to 
be unjustified? Would it be just at 
all for the Court te tell a person: 
“We have admitted your appeal be- 
cause we think you have a prima 
facie case, but unfortunately we have 
no time to hear your appeal for 
quite a few years and, therefore, 
until wehear your appeal, you must 
remain in jail, even though you may 
be innocent?” What confidence would 
such administration of justice inspire 
in the mind of the public? It may 
quite conceivably happen, and it has 
in fact happened in a few cases in 
this Court, that a person may serve 
cut his full term of imprisonment be- 
fore his appeal is taken up for hear- 
ing, Would a judge not be over- 
whelmed with a feeling of contrition 
while acquitting such a person after 
hearing the appeal? Would it not be 
an affront to his sense of justice? Of 
what avail would the acquittal be to 
such a person who has already serv- 
ed out his term of imprisonment or 
at any rate a major part of it? It 
is, therefore, absolutely essential that 
the practice which this Court has 
been following in the past must be 
reconsidered and so long as this 
Court is not in a position to hear the 
appeal of an accused within a rea- 
sonable period of time, the Court 
should ordinarily, unless there are 
cogent grounds for acting otherwise, 
release the accused on bail in cases 
where special leave has been granted 
to the accused to appeal against his 
conviction and sentence. 


3. Here in the present case, the 
appellant, after serving out the sen- 
tence of six months’ rigorous impri- 
sonment for the offence under Sec- 
tion 323 imposed upon him by the 
Sessions Court, was on bail through- 
out the duration of the appeal be- 
ore the High Court and since the 
ppeal was allowed and he was con- 
icted for the offence under Section 
02 and sentenced to life imprison- 
1ent, he surrendered before present- 
mg his petition for special leave to 
ippeal to this Court. Since then, 
he appellant has been in jail and the 
otal period he has spent in jail so 
ar is about four and a half years. 
he appeal is of 1974 and it is not 
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likely to come up for hearing for at 
. least another two years since this 


Court is at present hearing appeals 
preferred in the year 1972. The very 
fact that this Court has granted to 
the appellant special leave to appeal 
against his conviction shows that, in' 


the opinion of this Court, he has: 
prima facie a good case to consider 
and in the circumstances it would: 


be highly unjust to detain him in jail: 
any longer during the hearing of the 
appeal. ` 
4. We, therefore, direct that the 
appellant be released on bail to the 
satisfaction of the Chief Judicial 
Magistrate, Patiala) The appellant 
will report at the nearest police sta- 
tion once in a fortnight, 
Application allowed. 


AIR 1977 SUPREME COURT 2149 
(From:— Patna) 


P. K. GOSWAMI, JASWANT SINGH AND 
P. S, KAILASAM, JJ. 


The Bihar Eastern Gangetic Fishermen 
Co-operative Society Ltd, Appellant v. 
Sipahi. Singh and others, Respondents. 


Civil Appeal No. 1478 of 1976, D/- 1-9- 
1977. 


(A) Constitution of India, Art. 186 — Spe- 
cial leave appeal against issuance of writ of 
mandamus by High Court —- Appellant þe- 
ing vitally interested in the matter, held, 
was entitled to maintain and continue to pro- 
secute the appeal — Preliminary objection 
that appellant had ne manner of right or 
locus standi overruled in view of facts of the 


case. (Para 7) 
(BY Constitution of India Art, 299 — Re- 
quirements of — Non-compliance — Effect 


~~ Contract is void — No question of estop- 
pel. C. W. J. C. No. 1463 of 1976 D/- 20-8- 
1976 (Pat), Reversed. (Evidence Act (1872), 
S. 115). i 
The provisions of Art. 299 of the Con- 
stitution which are mandatory in character 
require that a contract: made in the exercise 
of the executive power of the Union or of a 
State must satisfy three conditions viz: ` 
(i) it must be expressed to be made by 
the President or by the Governor of the 
State. as the case may be; (Gi) it must be ex- 


*(C. W, J. C. No. 1468 of 1976, D/- 20-8- 
1976 (Pat).) 
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ecuted on behalf of the President or the 
Governor, as the case may be and (iii) its ex- 
ecution must be by such person and in snch 
manner as the President or Governor may 
direct or authorise. Failure to comply with 
these conditions nullifies the contract and 
renders it void and unenforceable. There is 
no question of estoppel or ratification in a 
case where there is contravention of the pro- 
visions of Art. 299 (1) of the Constitution. 
AIR 1962 SC 110; AIR 1962 SC 118; ATR 
1962 SC 779; AIR 1968 SC 1218, Foll 
C. W. J. C. No. 1468 of 1976 (Pat), D/- 
20-8-1976, Reversed. 
(Paras 8, 9, and 10) 
(C) T. P. Act (1882), Ss. 54 and 3 — 
General Clauses Act (1897), S. 3 (26) — 
Transaction of sale of right to catch and 
carry away fish — Registered instrument 
necessary, 


The right to catch and carry away the fish 
being a “profit a prendre” i. e. a profit or 
benefit arising .out of the land, it has to be 
regarded as immoveable property within the 
meaning of the Transfer of Property Act read 
in the light of S. 8 (26) of the General 
Clauses Act. If a “profit a prendre’ is tangi- 
ble immoveable property, its sale has to be 
by means of a registered instrument in case 
its value exceeds Rs. 100/- because of S. 54 
of the Transfer of Property Act. If it is in- 
tangible, its sale is required to be effected 
by a registered instrument whatever its value. 
Therefore, in either of two situations, the 
grant of the “profit a prendre” has to be by 
means of a registered instrument. Accord- 
ingly. the transaction of sale of the right to 
catch and carry away the fish if not effected 
by means of a registered instrument, would 
pass no title or interest, AIR 1956 SC 17, 
Foll. (Para 11) 

(D) T. P. Act (1882), S. 107 — Registra- 
tion Act (1908), Ss. 2 (6) and 17 (1) (d) — 
Lease of fishery — Registration if necessary. 

A lease of fishery which is immoveable 
property as defined by S. 2 (6) of the Re- 
gistration Act if it is for any term exceeding 
one year or reserves a yearly rent has to be 
registered as required by S. 17 (1) (d) of the 
Indian Registration Act, 1908 and S, 107 of 
the Transfer of Property Act. (Para 11) 

(E) Evidence Act (1872), S. 115 — Pro- 
missory estoppel — Applicability. C. W. J.C. 
No. 1468 of 1976 (Pat), D/- 20-8-1976, 
Reversed. 

There cannot be any estoppel against the 
Government in exercise of its sovereign legis- 
lative and executive functions. AIR 1976 SC 
9937, Foll.; AIR 1968 SC 718, Distinguished. 
C. W. J. C. No. 1468 of 1976 (Pat), D/- 
20-8-1976, Reversed. (Paras 18 and 14) 
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(F) Constitution of India, Art. 226 — Writ 
of mandamus — Cannot be granted to cm 
force obligation flowing from contract. 
C. W. J. C. No. 1468 of 1976 (Pat), D/- 
20-8-1976, Reversed. 


A writ of mandamus can be granted only 
in a case where there is a statutory duty im- 
posed upon the officer concerned and there 
is a failure on the part of that officer to dis- 
charge the statutory obligation. The chief 
function of a writ is to compel performance 
of public duties prescribed by statute and to 
keep subordinate tribunals and officers ex- 
ercising public functions within the limits of 
their jurisdiction. It follows, therefore, that 
in order that mandamus may issue to compel 
the authorities to do something, it must be 
shown that there is a statute which imposes 
a legal duty and the aggrieved party has a 
legal right under the statute to enforce its 
performance. AIR 1966 SC 384; AIR 1962 
SC 1210; AIR 1973 SC 964, Foll. C., W. J.C. į 
























No. 1463 of 1976 (Pat), D/- 20-8-1976. 
Reversed. (Paras 15) 
Cases Referred; Chronological Paras 
AIR 1976 SC 2237 13 


AIR 1973 SC 964: 1973 Lab IC 229 15 
AIR 1968 SC 718: (1968) 2 SCR 866 14 
AIR 1968 SC 1218: (1968) 3 SCR 214 9 
AIR 1966 SC 884: (1966) 1 SCR 120 15 
AIR 1962 SC 110: (1962) 1 SCR 827 8 
AIR 1962 SC 113: (1962) 2 SCR 880 8 
AIR 1962 SC 779:(1962) Supp (1) SCR 

876 8 
AIR 1962 SC 1210: (1962) Supp (2) SCR 

144 15 
AIR 1956 SC 17: (1955) 2 SCR 919 11 


Mr, D. V. Patel, Sr. Advocate (Miss B, Ram 
Rakhiani and Mr. S. K. Gambhir, Advocates 
with him), for Appellants; Mr, Lal Narain 
Sinha, Sr. Advocate and Mr. Yogeshwar 
Prasad, Sr. Advocate (Misses Rani Arora an 
Merra Bail, Advocates with them), (for No. 1 
and Mr. D. Govurdhan, Advocate, (for Nos. 
8 and 4). for Respondents, 


JASWANT SINGH, J.:— This appeal by 
special leave is directed against the judgmen 
and order dated August 20, 1976, of th 
High Court of Judicature at Patna in Civi 
Writ Judicial Case No. 1463 of 1976 (filed by 
respondent No.1) restraining the appellan 
and respondents 2 to 4 herein from acting o 
the basis of letter No. 10/S-4032/76-1976 
dated June 29, 1976 addressed by the D 
partment of Revenue and Land Reform 
Government of Bihar to the Deputy Co 
missioner Santhal Pargana, Dumka (whic 
formed Annexure-4 to the aforesaid writ pel 
tion) and directing respondent No. 2 to e 
ecute the lease of the fishery rights in qu 
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tion in favour of respondent No. 1 and to put 
him in possession thereof, if not already 
done. 


2. The facts and circumstances giving 
rise to this appeal are: The appellant which 
is a co-operative society commenced taking 
settlement of Gangapath Islampur Jalkar, 
bearing Tauzi No. 614 (hereinafter referred 
to as the ‘Jalkar’) immediately after its es- 
tablishment and registration in 1950 (A. D.). 
The fishery rights in the Jalkar which were 
settled with the appellant for the year 1974- 
75 as theretofore was to run from July 1, 
1974, to the end of June, 1975 at the Jamma 
of Rs. 1,50,000/- At the end of the said 
year, it was discovered that the appellant had 
defaulted in payment of the Jamma to the 
extent of Rs. 66,869/-. The settlement of 
fishery rights in the Jalkar for the period 
commencing from July 1, 1975 to June 30, 
1976 was made in favour of respondent No. 1 
by respondent No, 2 through its Revenue De- 
partment as a result of the public auction at 
which the former offered the highest bid of 
Rs. 1,65,000/-. In February, 1976, respon- 
dent No. 1 made a representation to the Re- 
venue Department of the Government of 
Bihar praying for a remission of Rs. 75,000/- 
in the amount at which the settlement had 
been made in his favour on the ground that 
he had suffered a heavy loss during the 
aforesaid period of settlement as a result of 
the unlawful activities of the members of 
the appellant society. In the alternative, he 
prayed that in case the State Government 
was not in a position to grant the remission, 
the settlement of fishery rights of the Jalkar 
be continued with him for a further period 
of three years at the same amount in order 
to enable him to recoup the aforesaid loss 
suffered by him. After some inquiry and con- 
sideration of the matter, the Revenue Depart- 
ment of the Government of Bihar ordered 
that the settlement of the Jalkar should con- 
tinue with respondent No. 1 for the years 
1976-77 and 1977-78 at Rs. 1,65,000/- per 
year, The Government, however, made the 
deposit of the settlement fee of Rs. 1,65,000/- 
by respondent No, 1 a sine qua non to the 
issue of the order of settlement.. An intimation 
of this order was given by the Government 
to its Deputy Commissioner, Santhal Pargana, 
Dumka, vide its letter No, 10-S-4032/76 R 
Jated April 30, 1976. forming Annexure-1 to 
the writ petition. A copy of this communica- 
‘ion was also sent to respondent No. 1 with 
che direction that he should deposit Rupees 
1,65,000/- before the issue of the settlement 
order for the aforesaid two years. In com- 
pliance with this order, respondent No. 1 de- 
posited a sum of Rs. 1,65,000/- on May 8, 
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1976, vide challan No. 18 (Bank) dated May 
8, 1976 and by his letter of the even date 
he requested the Sub-Divisional Officer 
Sahibganj, to issue the patta of settlement of 
the Jalkar for the years 1976-77 and 1977-78 
in his favour. Respondent No, 1 also commu- 
nicated the fact of the deposit by him ot 
Rs. 1,65,000/- to the Secretary to the Gov- 
ernment of Bihar, Revenue Department, by 
telegram dated May 5, 1976. However, tak- 
ing a favourable view of the representations 
made by the appellant on February 18, 1976 
and March 9, 1976 to its Revenue Minister 
and the Chief Minister respectively, the Gov- 
ernment of Bihar changed its mind and in- 
formed the Deputy Commissioner of Santhal 
Paragana, Dumka vide its letter No. 10/S- 
4032/76-1976-R dated June 29, 1976 that it 
had “taken the decision that settlement of the 
aforesaid Jalkar with the Society (i. e. the ap- 
pellant) be done for the year 1976-77 on the 
additional conditions (besides those laid down 
by the prescribed rules and conditions) that 
it would make the deposit of all earlier ar- 
rears of Rs. 58,868/- along with the amount 
of settlement cf Rs. 1,65,000/- for this year 
(i. e. 1976-77) in three equal instalments; 
the first instalment to be deposited before 
taking the settlement” and within a week 
from that date. It was made clear in the con- 
cluding part of the communication that in 
case the appellant failed to make the deposit 
as aforesaid, ‘the settlement be issued by 
highest bid? On June 80, 1976, when res- 
pondent No. 1 went to obtain the ‘dakhil 
parwana’, he is stated to have been informed 
of this subsequent decision of the State Gov- 
ernment. Averring that he had been put to 
a considerable financial loss as a result of the 
aforesaid subsequent order of the Govern- 
ment settling the fishery rights in Jalkar in 
favour of the appellant, respondent No. 1 
filed a petition under Article 226 of the Con- 
stitution in the High Court of Judicature at 
Patna on July 2, 1976 praying that the afore- 
said order settling the fishery rights of the 
Jalkar with the appellant be quashed by a 
writ of a certiorari and the State Govern- 
ment be directed by a writ of mandamus to 
execute the lease in his favour for the years 
1976-77 and 1977-78 and not to disturb his 
possession over the fishery right in question 
during the currency of the term of the lease. 
The respondent also prayed for such other 
orders, as the Court might think fit and pro- 
per. 


8. The writ petition was contested by the 
appellant as also by respondents Nos. 2 to 4 
herein. In the counter affidavit jointly filed 
by them in opposition to the petition, respon- 
dents Nos. 2 to 4 averred inter alia that there 
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was no completed contract and hence no 
formal agreement was executed between the 
State and respondent No. 1 and no ‘parwana’ 
was issued in favour of the latter; that the 
State had full right and authority to revoke 
its decision before execution of the agreement 
and that in view of the well established prin- 
ciples, ‘the settlement of the Jalkar had to 
be given to the appellant if it was willing to 
take the lease’. The respondents also denied 
their liability for the expenses alleged to 
have been incurred by respondent No, 1 in 
connection with the preparation for the lease 
ordered in his favour by the Government vide 
the aforesaid Annexure-1 to the writ petition. 
They, however. admitted that the appellant 
indulged in unlawful activities for four days 
in 1975-76 which had caused a meagre loss 
to respondent No. 1. In the counter affidavit 
filed by it, the appellant while denying that 
it was a defaulter, averred that its petition 
for remission was pending before the Remis- 
sion Committee appointed by the State; that 
the Assistant Registrar and the Registrar of 
the Co-operative Societies had recommended 
the settlement of fishery rights of the Jalkar 
in its favour and on representations made 
by it to the Revenue Minister and the Chief 
Minister, the Government of Bihar had, in 
conformity with mandatory orders and in- 
structions, issued an order of settlement in 
its favour on June 28, 1976, that pursuant to 
that order, it made the necessary deposit by 
10.85 A. M. on July 1, 1976 and that res- 
pondent No. 1 had no right to challenge the 
settlement of the fishery rights of the Jalkar 
in its favour. 


4. The High Court while holding that 
there was no binding or enforceable contract 
between respondent No. 1 and the State Gov- 
ernment allowed the writ petition relying on 
the doctrine of promissory estoppel. Aggriev- 
ed by this judgment and order, the appellant 
has. as already stated, come up in appeal to 
this Court. 


5. Appearing on behalf of the appellant, 
Mr. Patel has urged the following points:— 


1. That since there was no completed, 
binding and enforceable contract between 
the State of Bihar and respondent No. 1 as 
contemplated by Article 299 of the Constitu- 
tion the aforesaid writ petition filed by res- 
pondent No. 1 was not maintainable. 

2. That to a case like the present one, the 
doctrine of promissory estoppel had no ap- 
plication and the High Court has erred in 
relying upon the same. 


3. That in any case, since there was no 
breach of any statutory duty in the present 
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case a writ of mandamus could not have been 
issued by the High Court. 

6. Mr. Lalnarayan Sinha has, on the 
other hand, submitted that in the facts and 
circumstances of the case, the High Court 
was justified in applying the principle of pro- 
missory estoppel and there is no warrant for 
interfering with the judgment and order pass- 
ed by the High Court. 


T. We shall deal seriatim with the afore- 
said three contentions raised on behalf of the 
appellant. But before attempting to do that, 
we would like to dispose of the preliminary 
objection raised on behalf of respondent No. 1 
to the effect that as the period for which the 
impugned order dated June 29, 1976 settling 
the Jalkar with the appellant was issued has 
expired and the State has not chosen to pre- 
fer any appeal against the aforesaid judgment 
and order of the High Court the appellant 
has no manner of right or locus standi to 
challenge the continuance of settlement with 


respondent No, 1 for the year 1977-78 and to 


continue to prosecute the present appeal. It is 
no doubt true that the year 1976-77 has run 
out and the State has not preferred any ap- 
peal against the adverse decision of the High 
Court but since it has been impleaded as al 
respondent to the present appeal and is ac- 
tively supporting the appellant who was in- 
disputably in possession and enjoyment ot 
the Jalkar at the commencement of the pro- 
ceedings under Art. 226 of the Constitution 
and lost the same as a result of the judgment 
and order of the High Court and the appel- 
lant could not effectively pursue the applica- 
tion for the lease for the year 1977-78 and 
the reversal of the judgment and order of 
the High Court which proceeds on grounds 
common to the appellant and respondents 2 
to 4 can be made in favour of respondent 
No. 2 to meet the ends of justice under O. 41 
Rules 4 and 88 of the Code of Civil Pro- 
cedure and the State Government might have 
been prevented from settling the Jalkar in 
favour of the appellant because of the man- 
datory injunction granted by the High Court, 
the appellant is. in our judgment, vitally in- 
terested in the matter and is entitled to main- 
tain and continue to prosecute the appeal and 
to show that the writ of mandamus issued 
by the High Court is unsustainable in law. 
We accordingly overrule the preliminary ob- 
jection and proceed to consider the aforesaid 
contentions raised on behalf of the appel- 
lant, 

8. Re: Contention No. 1:— It is now 
well settled that the provisions of Art. 299) 
of the Constitution which are mandatory in 
character require that a contract made in the 
exercise of the executive. power of the Union 
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or of a State must satisfy three conditions 
viz. (i) it must be expressed to be made by 
the President or by the Governor of the 
State, as the case may be; (ii) it must be ex- 
ecuted on behalf of the President or the Gov- 
ernor, as the case may be and (iii) its execu- 
tion must be by such person and in such 
manner as the President or Governor may 
direct or authorise. Failure to comply with 
these conditions nullifies the contract and 
renders it void and unenforceable. (See deci- 
sions of this Court in The State of Bihar v. 
M/s. Karam Chand Thapar and Brothers Ltd. 
(1962) 1 SCR 827: (AIR 1962 SC 110) Bikb- 
raj Jaipuria v. Union of India (1962) 2 SCR 
880: (AIR 1962 SC 118) and State of West 
Bengal v. M/s. B. K. Mondal and Sons, 
(1962) Supp 1 SCR 876; (AIR 1962 SC 779). 


9. It will also be useful to refer to the 
judgment of this Court in Mulamchand v. 
State of Madhya Pradesh (1968) 3 SCR 214: 
(AIR 1968 SC 1218) where while reiterating 
the principles laid down in the aforesaid de- 
cisions, it was observed; 


“There is no question of estoppel or ratifi- 
cation in a case where there is contravention 
of the provisions of Art. 299 (1) of the Con- 
stitution. The reason is that the provisions 
of S. 175 (8) of the Government of India Act 
and the corresponding provisions of Art. 299 
(1) of the Constitution have not been enacted 
for the sake of mere form but they have been 
enacted for safeguarding the Government 
against unauthorised contracts. The provi- 
sions are embodied in S. 175 (8) of the Gov- 
ernment of India Act and Art. 299 (1) of the 
Constitution on the ground of public policy 
— on the ground of protection of general 
public—and these formalities cannot be 
waived or dispensed with.” 


| 10. In the instant case, it is obvious that 
the settlement of the Jalkar with respondent 
No. 1 was not made and executed in the 
manner prescribed by Article 299 of the Con- 
stitution. Accordingly, it could not be said 
to be valid and binding on the State of Bihar 


and respondent No. 1 could not base his 
claim thereon. 
11. That apart, there is an additional 


reason for holding that the settlement of 
Jalkar with respondent No. 1 was not valid 
and enforceable. The right to catch and 
carry away the fish being a ‘profit a pren- 
dre’ i, e a profit or benefit arising out of 
the land, it has to be regarded as immovable 
property within the meaning of the Transfer 
of Property Act read in the light of S. 3 (26) 
of the General Clauses Act. If a ‘profit a 
prendre’ is tangible immoveable property, its 
sale has. to.be by means of a registered in- 


Bihar E, G. F. Co-op. Socy. v. Sipahi Singh 


{Prs. 8-12] S.C. 2153 


strument in case its value exceeds Rs. 100/- 
because of S. 54 of the Transfer of Property 
Act. If it is intangible, its sale is required to 
be effected by a registered instrument what- 
ever its value. Therefore. in either of the two 
situations, the grant of the ‘profit a prendre’ 
has to be by means of a registered instru-! 
ment. Accordingly, the transaction of sale ol: 
the right to catch and carry away the fish if 
not effected by means of a registered in-, 
strument would pass no title or interest, (See 
Ananda Behera v. The State of Orissa (1955) 
2 SCR 919: (AIR 1956 SC 17). Even if 
the settlement of Jalkar with respondent 
No. 1 is regarded as a lease as described by 
him in Annexure-2 to the writ petition, it 
would not make any difference because a 
lease of fishery which is immoveable pro- 
perty as detined by S. 2 (6) of the Registra- 
tion Act if it is for any term exceeding one 
year or reserves a yearly rent has also to be 
registered as requied by S. 17 (1) (d) of the 
Indian Registration Act, 1908 and S. 107 of 
the Transfer of Property Act. As in the in- 
stant case, the transfer of the ‘profit a pren- 
dre’ in favour of respondent No, 1 was ad- 
mittedly for two years reserving a yearly rent 
and was not evidenced by a registered instru- 
ment, he had no right, title or interest which 
could be enforced by him. Manifestly there-] 
fore, the writ petition was misconceived and 
ought to have been dismissed. 


12. Re: Contention No. 2:— It is also not 
a case where respondent No. 1 could invoke 
the doctrine of promissory estoppel particu- 
larly in view of the fact that he neither de- 
posited Rs. 3,718/- (Rupees three thousand, 
seven hundred and thirteen only) required 
for execution of the lease agreement nor was 
any “Parwana’ issued to him and the High 
Court rejected his plea that after the receipt 
of the Government order, he invested large 
amounts of money in purchasing boats ete. 


and had to enter into contracts with large 
number of employees whose services were 
needed for the Jalkar. It would be appro- 


priate to refer to the following observations 
of the High Court in this respect:— 

“The statement referred to above is much 
too vague and general. No details or particu- 
lars have been given, nor any document an- 
nexed to the original writ application, or the 
rejoinder aforesaid in support of these aver- 
ments. I, therefore, do not accept the correct- 
ness of the statements. However, it was very 
unlikely that the petitioner who had already 
a subsisting lease would not be having 
enough or sufficient materials and it was after 
the communication regarding lease for the 
period 1976 to 1978 that the petitioner start- 
ed purchasing boats ete. The vague and 
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general statements that have been made in 
paragraph 17 of the original writ application 
do not appear to me to be acceptable.” 


18. The doctrine of promissory estoppel 
could also not be pressed into service in the 
present case, as it is well settled that there 
cannot be any estoppel against the Govern- 
ment in exercise of its sovereign legislative 
and executive functions. (See Excise Commis- 
sioner, U. P. Allahabad v, Ram Kumar, AIR 
1976 SC 2287). 


14. The decision of this Court in Union 
of India v. M/s. Indo-Afghan Agencies Ltd. 
(1968) 2 SCR 866: (AIR 1968 SC 718) on 
which strong reliance is placed by counsel for 
respondent No. 1 is clearly distinguishable. 
In that case, unlike the present one, the res- 
pondents were not seeking to enforce any 
contractual right. They were merely seeking 
to enforce compliance with the obliga- 
tion which was laid upon the Textile 
Commissioner by the terms of the Export 
Promotion Scheme providing for grant (by 
way of incentives to exporters of woollen tex- 
tiles and goods) of Entitlement Certificate to 
import raw materials of a total amount equal 
to 100 per cent of the F. O. B. value of their 
exports. Their claim was founded upon the 
equity which arose in their favour as a result 
of the representation made on behalf of the 
Government in the aforesaid Scheme, the ex- 
ports of woollen goods made by them to Af- 
ghanistan acting upon the representation and 
curtailment of the import Entitlement by the 
Textile Commissioner without notice to them. 


15. Re: Contention No, 8:— This conten- 
tion is also well founded and must prevail. 
There is abundant authority in favour of the 
proposition that a writ of mandamus can be 
granted only in a case where there is a sta- 
tutory duty imposed upon the officer con- 
cerned and there is a failure on the part of 
that officer to discharge the statutory obliga- 
tion. The chief function of a writ is to com- 
pel performance of public duties prescribed 
by statute and to keep subordinate tribunals 
and officers exercising public functions with- 
in the limit of their jurisdiction. It follows, 
therefore, that in order that mandamus may 
issue to compel the authorities to do something, 
it must be shown that there isa statute 
which imposes a legal duty and the aggriev- 
ed party has a legal right under the statute 
to enforce its performance. (See Lekhraj 
Satramdas Lalvani v. Deputy Custodian-cum- 
Managing Officer, (1966) 1 SCR 120: (AIR 
1966 SC 384) Dr..Rai Shivendra Bahadur v. 
The Governing Body of the Nalanda College 
(1962) Supp @) SCR 144: (AIR 1962 8C 
1210) and Dr. Umakant Saran v. State of 
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Bihar (AIR 1973 SC 964), In the instant 
case, it has not been shown by respondent 
No. 1 that there is any statute or rule hav- 
ing the force of law which casts a duty on 
respondents 2 to 4 which they failed to per- 
form. All that is sought to be enforced is an 
obligation flowing from a contract which, as 
already indicated, is also not binding and 
enforceable. Accordingly, we are clearly of the 
opinion that respondent No. 1 was not entitl- 
ed to apply for grant of a writ of mandamus 
under Article 226 of the Constitution and 
the High Court was not competent to issue 
the same. 


16. This brings us to the consideration of 
the last question of the relief which can be 
granted to the appellant. The settlement of 


‘Jalkar with respondent No. 1 undoubtedly 


did not create any legal right in his favour 
but as the year 1976-77 has already run out, 
the appeal in so far as that year is concern- 
ed has become infructuous but in so far as 
the appeal relates to the year 1977-78, we 
are of the opinion that as respondent No. 1 
is not validly exploiting the Jalkar and the 
application by the appellant for settlement 
thereof with it is pending with the authori- 
ties and according to the revised policy and 
procedure formulated by it in exercise of its 
absolute authority and incorporated in its Re- 
venue and Land Reforms Departments cir- 
cular letter No. S. 8 Serial 6-0-4-663R dated 
April 18, 1974, addressed to all the Col 
lectors of the State, it is within the com- 
petence of the Government to give preference 
to a Fishermen Co-operative Society and to 
settle the Jalkar with the appellant for the 
remainder of the year 1977-78 -at 90 per cent 
of the highest bid amount i. e. 10 per cent 
less of the highest auction amount but it 
may not be possible for it to do so in face 
of the impediment created by the manda- 
mus issued by the High Court, we would 
allow the appeal in so far as the current year 
is concerned and leave it open to the Gov- 
ernment to grant the fishery rights to the ap- 
pellant in conformity with the aforesaid 
policy and procedure in case the latter ful- 
fills the conditions laid down therein. In the 
event of the Government settling the alkar 
with the appellant or any other Fishermen 
Society in accordance with the policy and 
procedure laid down in the aforesaid circular 
letter, it shall, on the basis of S. 70 of the 
Contract Act refund to respondent No. 1 pro- 
portionate amount of the Jamma deposited 
by him for the year 1977-78 after going into 
the accounts which he was bound to main- 
tain under order passed by this Court on 
May 6, 1977 for the period commencing 
from May 1, 1977 to August 30, 1977. 
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17. In the circumstances of 
there will be no order as to costs. 
Appeal partly allowed. 


the case, 





AIR 1977 SUPREME COURT 2155 
(From: Election Commission of India)* 
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S. MURTAZA FAZAL ALI, JJ. 


All Party Hill Leaders Conference, 
Shillong, Appellant v. Captain W. A. 
Sangma and others, Respondents. 

Civil Appeal No. 945 of 1977, D/- 12-9- 
1977. 

Constitution of India, Arts. 136 (1), 
324 — Tribunal —- Meaning of — Autho- 
rity must have been constituted by State 
and invested with some judicial power — 
Election Commission is a Tribunal with- 
in the Article — Decision of Election 
Commission derecognising APHLC held 
wrong. (Election Symbols (Reservation 
and Aliotment) Order (1968) Paras 6, 7, 
15). Order D/- 1-2-1977 of Election Com- 
mission of India, Reversed. 

Several tests have been laid down by 
the Supreme Court to determine whe- 
ther a particular body or authority is a 
tribunal within the ambit of Art. 136. 
The tests are not exhaustive in all cases. 
Tt is also well settled that all the tests 
laid down may not be present in a given 
case. While some tests may be present 


others may be lacking. It is, however, 
absolutely necessary that the authority 
in order to come within the ambit of 


Art. 136 (1) as tribunal must be consti- 
tuted by the State and invested with 
some function of judicial power of the 
State. This particular test is an unfail- 
ing one while some of the other tests 
may or may not be present at the same 
time. The Election Commission is created 
under the Constitution and is invested 
under the law with not only administra- 
tive powers but also with certain judi- 
cial power of the State, however frac- 
tional it may be, The Commission ex- 
clusively resolves disputes, inter alia, be- 
tween rival parties with regard to claims 
for being a recognised political party for 
the purpose of the electoral symbol. 
Therefore, the Commission fulfils the 
essential tests of a tribunal and falls 
squarely within the ambit of Art. 136 (1) 
of the Constitution. Case law rel. on. 
(Paras 25, 27, 41, 42) 


*(Order D/- 1-2-1977 of Election Commis- 
sion of India.) 
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Notwithstanding the opposition, the 
meeting of All Party Hill Leaders’ Con- 
ference was held on November 16, 1976, 
which was attended by 81 delegates- out 
of 121 and a resolution was passed una- 
nimously in favour of merger with the 
Congress. By a letter dated November 
28, 1976, the Joint Secretary of the erst- 
while APHLC informed the Election 
Commission that the APHLC had merg- 
ed wih the Indian National Congress 
and consequently it stood dissolved. He 
requested the Commission in that letter 
to withdraw the election symbol (Flower) 
reserved for the erstwhile APHLC. As 
against this move the General Secre- 
tary of the Conference by a letter dated 
30-11-1976 informed the Commission that 
the leaders who had left the party had 
no authority to decide dissolution of the 
party and that the party was still in 
existence. The Commission heard the 
parties on January 29, 1977. The Com- 
mission after hearing the parties passed 
its order on February 1, 1977, holding 
that the APHLC, a recognised State 
party in Meghalaya under the Election 
Symbols Order had ceased to exist and 
that therefore the name of that party 
and the symbol ‘Flower’ reserved for it 


` should be deleted from the list of recog- 


nised State parties in the Election Com- 
mission Notification, 

Held that the controversy raised be- 
fore the Commission was not squarely 
within the scope of paragraph 15 of the 
Election Symbols (Reservation and Allot- 
ment) Order, 1968. That would, however, 
not conclude the matter as the contro- 
versy could well be adjudicated by the 
Commission, relating as it was, to dere- 
cognition of a recognised political party 
vis-a-vis the choice of their reserved 
symbol in connection with elections, al- 
though they might take place in future. 
The Commission had the jurisdiction to 
determine the controversy raised, cloth- 
ed as it was with the power to conduct 
elections under Art. 324 and to give di- 
rections in general or in particular in 
respect of symbols which would involve 
the determination of claims as recognis- 
ed political parties in the State. No ob- 
jection, therefore, could be taken to the 
Commission’s adjudication of the matter 
as being beyond the scope of its jurisdic- 
tion. The question which the Court was 
required to resolve was as to the charac- 
ter of the Commission in adjudicating 
the dispute with regard to recognition of 
APHLC as a continuing recognised poli- 
tical party in the State of Meghalaya. 
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The power to decide this particular dis- 
pute was a part of the State’s judicial 
power and power was conferred on the 
Election Commission by Art. 324 of the 
Constitution as also by R. 5 of the Con- 
duct of Election Rules, The principal and 
non-failing test which must be present 
in order to determine whether a body of 
authority is a tribunal within the ambit 
of Art. 136 (1) was fulfilled in this case 
when the Election Commission was re- 
quired to adjudicate a dispute between 
two parties, one group asserting to be the 
recognised political party of the State 
and the other group controverting tha 
proposition before it, but at the same 
time not laying any claim to be that 
party, The Commission fell into an error 
in holding that the Conference of the 
APHLC was the general body even to 
take a decision about its dissolution by a 
majority vote. The matter would have 
been absolutely different if in the gene- 
ral body of all members from different 
areas or their representatives for the 
purpose, assembled to take a decision 
about the dissolution of the party had 
reached a decision by majority. This had 
not happened in this case. At best ‘the 
decision of the Conference on November 
16, 1976, was only a step in that direc- 
tion and could not be held as final until 
it was ratified by the general member- 
ship. The fact that no membership regis- 
ters were produced before the Commis- 
sion or that there was controversy with 
tegard to the existence of regular mem- 
bers or their enrolment would not justi- 
fy the Conference to be indifferent to 
the consensus of the members as a 
whole whom they had always consulted 
in other momentous issues and but for 
whose active aid, support and participa- 
tion they could not have achieved the 
statehood for Meghalaya, The decision 
of the Commission, therefore, was com- 
pletely erroneous. The APHLC with 40 
members still claiming to continue its 
reserved symbol answered the test laid 
down in the Commission’s directions for 


being recognised as a State political - 


party under paragraph 6 of the Symbols 
Order. They had, on the date of enter- 
tainment of the dispute by the Commis- 
sion, still the requisite membership ful- 
filling the test for recognition as a State 
political party. The Commission was, 
therefore, required to follow the provi- 
sions of the directions which it had laid 
down in the Symbols Order when the 
question of derecognition of a party was 
raised before it. The Commission could 
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not reasonably be satisfied on the mate- 
rials before it that under paragraph 6 
read with paragraph 7 of the Symbols 
Order the APHLC had ceased to be a re~ 


cognised political party in the State. 
Even by application of the directions 
which it had set out in the Symbols 


Order the Commission’s decision was ab- 
solutely untenable, Even after a major 
chunk of the APHLC had joined the 
INC, if those who still continued under 
the banner of the APHLC flag and sym- 
bol claimed to continue as APHLC and 
the directions in the Symbols Order did 
not authorise derecognition of the APHLC 
as a body represented by the remainder, 
no case was made out for any interfer- 
ence by the Commission with regard to 
the reserved symbol, Thus the APHLC, 
as a recognised State political party in 
Meghalaya, stayed and was entitled ta 
continue with their reserved symbol 
‘Flower’. The reserved symbol ‘Flower’ 
stood restored to the APHLC. Order D/~ 
1-2-1977 of Election Commission of 
India, Reversed. 

(Paras 34, 35, 37, 53, 55, 57) 
Cases Referred: Chronological Paras 


AIR 1974 SC 445:.(1974) 2 SCR 265 22 
AIR 1972 SC 187: (1972) 2 SCR 318 22, 
32, 32A, 33 

AIR 1965 SC 1595: (1965) 2 SCR 366 
24, 26, 39 
AIR 1963 SC 677:1963 Supp (1) SCR 
242 24 
AIR 1963 SC 874: 1963 Supp (1) SCR 625 
24 


AIR 1961 SC 1669: (1962) 2 SCR 339 24 
AIR 1956 SC 231:(1955) 2 SCR 1315 24 
AIR 1954 SC 520: (1955) 1 SCR 267 


23, 26 

AIR 1950 SC 188: (1950) 1 SCR 459 
23, 24 
1931 AC 275: 144 LT 421 23 
Mr. V. M. Tarkunde, Sr. Advocate 


(Mr. P. H, Parekh and Misses Manju 
Jetley and Manek Tarkunde, Advocates 
with him), for Appellant; Mr. P. Para~ 
meswararao, Sr. Advocate (Mr. R. Naga- 
ratnam Advocate with him), for Respon~ 
dents Nos. 1 and 2. 


GOSWAMI, J.— The All Party Hill 
Leaders’ Conference (hereinafter to be 
described as the APHLC) was constitut~ 
ed as a political party in the composite 
State of Assam on July 6, 1960, In 1962 
the APHLC contested the general elec- 
tions and secured 11 out of 15 seats in 
the Assam Legislative Assembly reserv~ 
ed for the Autonomous Hill Districts of 
the State of Assam and returned one 
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member to the Lok Sabha. In 1967 it 
contested the general elections and 
secured 9 seats in the Legislative As- 
sembly and returned one member to the 
Lok Sabha. In 1970 the autonomous 
State of Meghalaya within the State of 
Assam was constituted under Section 3 of 
the Assam Reorganisation Act, 1969, and 
the APHLC secured 34 seats in the Legis- 
lative Assembly, In 1972 the State of 
Meghalaya came into being as the 21st 
State of the Indian Union under Sec. 5 
of the North-Eastern Areas (Reorganisa~ 
tion) Act, 1971. In the same year the 
APHLC contested the general elections 
and secured 32 seats in the Meghalaya 
Legislative Assembly out of 60 and re- 
turned two members to the Lok Sabha 
and one member to the Rajya Sabha. 


2. It is claimed by the appellant that 
the APHLC is a vibrant and fully func- 
tioning political party. It has a high re- 
putation for its national and patriotic 
outlook and its adherence to non-viol- 
ence, constitutionalism, communal har- 
mony and the spirit of moderation, 
4PHLC has been influential not only in 
securing stability in the area in which 
it operates but also in bringing the vari- 
ous tribes of the North-East into the 
national stream, In the implementation 
of national programmes APHLC has co- 
operated with the Indian National Con- 
gress but APHLC has always remained 
essentially a State party. The essence of 
APHLC, says the appellant, is the auto- 
nomy and security of the small hill 
tribes of the North-East whose party it 
is and who do not wish to lose their iden- 
tity as such. The appellant further as- 
serts that it is in the national interest 
no less than the interest of these small 
hill tribes that they should possess a 
sense of unity and organisation within 
the APHLC which in turn maintains the 
best of relations with the Indian Na- 
tional Congress which is a national 
party. 


| 3. The appellant also claims that the 


PHLC functions at several levels, 
amely, Central, District, Circle and 
illage levels. At the Central level it 
as affiliated to it several other parties; 
hese being the Garo National Council, 
he Eastern India Tribal Union, the 
hasi Jaintia Conference and the Jain- 
ia Durbar. There is the Central Office 
earers Committee cornprising all the 
eotral Office Bearers, namely, Presi- 
ent, several Vice-Presidents, General 
ecretary, Joint Secretaries and Treasur- 
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er. Furthermore, there are branches at 
the District level each district having its 
own office bearers, executive committee 
and other committees. Thereafter there 
are Circles within the area of the dis- 
trict which correspond to M.L.A consti- 
tuencies, Further below and nearest to 
the grass roots there are the village 
units comprising a village or a group of 
villages, There are about 300 village 
units in the State each unit having 50 to 
200 members of APHLC according to the 
size of the village unit. 

4. Originally the representatives of 
the District Congress Committees were 
also included in the APHLC but some 
time in 1961 the District Congress Com- 
mittees left the APHLC. 

5. It is also claimed that “the APHLC 
as a political party has thousands and 
thousands of members in the State of 
Meghalaya”. As a counter to this asser- 
tion, it is stated by the respondents that 
“as per well-established convention of 
the erstwhile APHLC, the General Con- 
ference of the party was the supreme 
authority to discuss and to decide on any 
issue before it”. It is pointed out by the 
appellant that the presence of a large 
membership has not been even denied 
iby the respondents, 

6. It is clear that the main object of 
the APHLC was to achieve statehood in 
the hill areas within the framework of 
the Constitution of India and to work 
out its own destiny maintaining its iden- 
tity according to their own genius part~ 
ing company with Assam. This was 
achieved finally on January 21, 1972, 
when the ruling party in the Central 
Government was the Indian National 
Congress. The APHLC election manifesto 
of 1972 while disclosing its programme 
and policy for the new State of Megha- 
laya announced as follows:— 

“The APHLC, with the unreserved 
support of the people, has been instru- 
mental in bringing about the creation of 
the Hill State, and it is confident ` that 
with the continued support and co-ope- 
ration of the people, the party wil, 
through its programme, succeed in 
ushering in for the people of Meghalaya 
an era of hope, of justice and of equality 
of opportunity.”’* 

We have already shown above how the 
APHLC came out successful in the elec- 
tions. 

7. It appears that some time there- 
after the question of merger of the 


*See APHLC Souvenir 1960-1974 P. 19. 
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APHLC with the Congress occupied the 
minds of the leaders. The 24th Session 
of the APHLC held at Shillong on June 
19 and 20, 1973, considered “the future 
of the party and the question of merger 
with Congress” and “unanimously de- 
cided to maintain its identity and conti- 
nue to serve the people as a party”.** 
The issue of merger of the APHLC with 
the Congress was, however, not dead 
and it again came up for consideration 
in the General Conference of the APHLC 
on August 19 and 20, 1976, with notice 
of two months issued in June 1976. It 
was again, in line with the previous 
policy, decided in that Conference "that 
friendly relations with the Indian Na- 
tional Congress should be maintained 
and strengthened”. But no merger. 


8. On November 1, 1976, in a meét- 
ing of the Central Office Bearers Com- 
mittee, which is the executive body of 
the APHLC, Captain Sangma, who was 
President of the APHLC as well as Chief 
Minister of Meghalaya, made an an- 
nouncement that 


“the Congress High Command had re- 
jected the resolution of friendly rela- 
tiens passed at the APHLC Conference 
on the 19th and 20th August, 1976 and 
had insisted that APHLC should merge 
with the Indian National Congress.” 
Although there is some controversy 
about the correctness of the minutes of 
November 1, 1976, it appears therefrom 
that a General Conference of the APHLC 
was announced to be held at Mendi- 
pathar, Garo Hills District, on Novem- 
ber 16, 1976, “to review the implemen- 
tation of the political resolution of the 
Conference held at Shillong on the 19th 
and 20th August, 1976”. The notice for 
this meeting was given with the agenda 
in the above quoted terms on November 
3, 1976, and all delegates were requested 
to attend the Conference on November 
16, 1976. It is rather intriguing that the 
agenda in the notice, with such a short 
interval, did not even specifically men- 
tion about discussion of the issue of 
“merger with the INC” even to facili- 
tate the news of this move to trickle far 
and wide into larger ureas of the popu- 
lace. Even so there was a storm of pro- 
tests from several quarters. On Novem- 
ber 4, 1976, the Executive Committee of 
the Khasi Hills District APHLC express- 
ed grave concern about the matter and 
requested the President, Captain Sangma, 
to postpone the Conference. On Novem- 


*tSee APHLC Souvenir 1960-74 P, 17. 
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ber 8, 1976, several leaders from Garo 
Hills, including the then Chief Executive 
Member of the District Council and the 
then Chairman of the Garo Hills Dis- 
trict Council, presented a memorandum 
to Captain Sangma requesting postpone- 
ment of the Conference ‘so that the 
leaders and the workers of the party 
have time enough to consider the mat- 
ter”, On November 10 and 11, 1976, the 
Executive Committee of the Khasi Hills 
District decided not to participate in the 
Conference of 16th November, 1976. The 
Committee further appealed to the Pre- 
sident of the party for postponement of 
the holding of the proposed Conference 
“to enable the leadership to take the 
rank and file of the party and the peo- 
ple into confidence on the issues involv- 
ed and through calm and objective dis- 
cussions, evolve a consensus decision to 
the satisfaction of all concerned in keep- 
ing with the tradition and genius of 
the hill people.” 
On November 14, 1976, two days prior 
to the Conference, the Shillong unit of 
the APHLC by a resolution requested 
Captain Sangma for giving the leaders 
and members of the party time and op- 
portunity to consider all aspects of the 
merger issue “by mutual consultation at 
all levels, so that a consensus may be 
arrived at and thus maintain the unity 
of the party and the people.” 


9. Notwithstanding the opposition, it 
went unheeded and the Conference was 
held on November 16, 1976, at Mendi- 
pathar which was attended by 81 dele- 
gates out of 121 and a resolution was 
passed unanimously in favour of merger 
with the Congress. The resolution 

“recalls with fond memory the 
cumstances which actuated the people 
of the autonomous districts of the then 
composite State of Assam to constitute 
a common political platform of their 
own, styled as the All Party Hill Lead- 
ers’ Conference with a view to solving 
certain issues vitally affecting their wel- 
fare and interests, 

x x x x x x 
This meeting also recalls in this context, 
that during the last few years, the 
APHLC’s relationship with the Indian 
National Congress, including the ques- 
tion of merger has often been discussed 
in different forums, and formally in th 
24th session of the party on the Ibt 
and 20th June, 1973 at Shillong. Th 
26th session of the party held on th 
19th and 20th August, 1976 reiterated it 
firm resolve to strengthen, through mu 




































cir~ 


977 


tually agreed upon steps, the said rela~ 
tionship with the Indian National Con- 


Taking into full account the political 
thanges which have taken place in the 
neantime in the State and the country 


t is realised that the earlier resolutions ` 


aave virtually become irrelevant and it 
s high time now to take concrete steps, 
This meeting therefore regrets that there 
are nevertheless some of our people whe 
Jo not want to face facts and consequent- 
ly fail to appreciate the importance of 
the changed situation which will ge 
ywainst the interests of the State and the 
2eople to allow indecision to continue 
further. 

Now, therefore, in view of the con» 
stant stand of the party to strengthen 
the good relationship with the Indian 
National Congress, and in view of tha 
sbjective realities of the political situa~ 
ion obtaining in the country, and have 
ng noted the consensus of the people 
chrough their representatives and our 
‘ollowing the plans and programmes of 
he Indian National Congress which hag 
xen consistently taking special care ta 
womote the welfare and interests of the 
Scheduled Tribes as provided in the 
Constitution and having been convinced, 
after a most careful consideration, that 
here is no better way to give practical 
hape to the longstanding convictions of 
che party to come closer to the Prime 
Minister and her party than by merging 
vith the Indian National Congress there 
2y providing us with an opportunity to 
ake full advantage of the national 
‘forum together with other hill people 
of the north-eastern region who have 
similar problems as we, and taking all 
hese factors into serious and réalistic 
tonsideration, this meeting hereby un- 
mimously resolves that the APHLC be 
nerged with the Indian National Con- 
fress in response to the desire of the 
>rime Minister, Shrimati Indira Gandhi, 
ind her party for the larger and fuller 
nterests of the people of Meghalaya in 
articular and of the country in general,” 


10. The meeting further authorised 
he President, Captain Sangma, 

“to form a committee consisting of 5 
nembers to work out the modalities, 
echnicalities and details of the merger 
vith the Indian National Congress in con. 
ultation with the Congress High Com= 
nand” 


ind also authorised him "to announce 
he formal merger of the APHLC with 
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the Indian National Congress and the 
consequent dissolution of the APHLC as 
a political party or association in the 
State of Meghalaya’.. The meeting also 
“appeal(ed) to the people of Meghalaya 
in paricular to the leaders and support- 
ers of the APHLC, to extend their full 
support to th(e) resolution.” 

11, It is an irony that although the 
meeting recalled the part played by “the 
people” in constituting ‘a common poli- 
tical platform” stlyed as the APHLC, 
the appeal by a vocal section of the party 
to go back to ‘the people to clearly 
ascertain their wish as to obliteration of 
the ‘platform’ constituted by them fell 
on. deaf ears. 

12. The Conference of 81 members, 
unmandated for the purpose, decided for 
the people and the President acquired 
from that small body absolute power to 
nominate his own committee and to de 
all that was necessary in order to an- 
nounce the merger of the party with the 
INC. The saving grace of the resolution 
was “the appeal to the people of Megha- 
laya” to extend their support. to the re- 
solution. 

13. The resolution had immediate re- 
percussions. The very next day, Nov- 
ember 17, 1976, four APHLC leaders, 
namely, Messrs. D, D. Pugh (General 
Secretary of APHLC), P. R. Kyndiah, 
S. D. D. Nichols Roy and B. B. Lyngdoh 
issued the following Press statement:— 

“We deeply regret the decision taken 
by a section of APHLC leaders meeting 
at Mendipathar to leave the party and 
join the Congress despite the suggestion 
to postpone the meeting with a view to 
enable the leadership time to consult the 
rank and file of the party and to take 
the people into confidence. By this hasty 
decision Shri W, A, Sangma and his fol- 
lowers have shown their complete dis- 
regard of the will of the people on whose 
mandate the APHLC Government was 
formed, 


The APHLC will continue to serve 
the best interests of the people 
and make its own distinctive con- 
tribution to the progress of the State 
and the country as a whole. In this con- 
nection, a Conference of the APHLC is 
being convened by the General Secre- 
tary on the 7th December, 1976.” 
x x x x 

14. The following day, November 18, 
1976, Messrs. B. B. Lyngdoh, S$. D. D. 
Nichols Roy, P. R. Kyndiah and D. D. 
Pugh, who were Ministers in the Gov- 
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ernment of Meghalaya, resigned from 
the Cabinet and addressed a letter to the 
Chief Minister (Captain Sangma) as fol- 
lows:— : 

“In view of the fact that you and the 
other three Cabinet colleagues have 
decided to leave the APHLC which had 
formed the present Government and that 
you have done so without a mandate of 
the people we feel it has become moral- 
ly incumbent upon us to resign. We do, 
therefore, hereby submit our resignation 
from the Cabinet with immediate effect.” 
Even then President Captain Sangma 
did not cry halt. On November 20, 19'76, 
Captain Sangma made an announcement 
as follows:— 


“Having been duly authorised by re- 
solution of the 27th session of the All 
Party Leaders’ Conference held on 16th 
November, 1976 at Mendipathar, Garo 
Hills, Meghalaya, in pursuance of the 
decision of the Central Committee held 
on the Ist November, 1976 at Shillong, I, 
Capt. W. A. Sangma, President of the 
All Party Hill Leaders’ Conference, after 
finalising the modalities of the merger 
as directed by the aforesaid resolution, 
hereby announce the merger of the All 
Party Hill Leaders’ Conference with the 
Indian National Congress with effect 
from the afternoon of the 20th Novem- 
ber, 1976. The All Party Hill Leaders’ 
Conference stands dissolved as a Politi- 
cal Party or Association in the State of 
Meghalaya with effect from the. after- 
noon of the aforesaid date, and its assets 
including bank balance and securities as 
also liabilities stand merged with the 
Indian National Congress.” 


15. Without further loss of time, the 
next move began. By a letter dated Nov- 
ember 28, 1976, Shri O. L. Nongtdu, des- 
cribing himself as “Joint Secretary of 
the erstwhile APHLC’ informed the 
Election Commission (hereinafter to be 
described as the Commission) that the 
APHLC had merged with the Indian 
National Congress (hereinafter to be re- 
ferred to as the INC) and consequently 

it stood dissolved, He requested the Com- 
`~ mission in that letter to “withdraw the 
election symbol (Flower) reserved for 
the erstwhile APHLC”. He enclosed with 
that letter several documents containing 
the resolutions of the party. 


16. As against that move, by a letter 
dated November 30, 1976, Shri D. D. 
Pugh informed the Commission that 
some APHLA leaders including Captain 
Sangma had joined the INC and thus 


defected from the APHLC, that the 
leaders who had left the party, had no 
authority to decide dissolution of the 
party or to approach the authorities on 
the question of recognition or derecogni- 
tion, that the party was still in existence 
and that there was no provision what- 
ever for a person or a group of persons 
to dissolve this party of the people. 































17. On December 9, 1976, the Com- | 
mission forwarded to Shri D. D. Pugh, 
General Secretary, APHLC, copies of 


letters together with their enclosures re- 


ceived from Shri O. L, Nongtdu, Joint 
Secretary, APHLC, and invited com- 
ments thereon before 3lst December, 


1976 “so as to enable the Commission to 
take further necessary action in the 
matter”. Shri D. D. Pugh forwarded his 
comments to the Commission on Decem- 
ber 24, 1976, concluding his representa- 
tion as follows:— 

“The party having been recognised as 
a political party with the reserved sym- 
bol ‘Flower’ under the provisions of the 
Order, no occasion has arisen for not 
continuing the said symbol ‘Flower’ to 
the party which has admittedly 14 mem- 
bers in the State Legislature, 15 mem- 
bers in the District Councils and thou- 
sands and thousands of members in the 
State of Meghalaya.” 


18. The Commission heard the par- 
ties on January 29, 1977, on which date 
Shri B. B. Lyngdoh filed an affidavit be- 
fore the Commission, The Commission 
after hearing the parties passed its order 
on Februafy 1, 1977, holding that— 

“the APHLC, a recognised State Party 
in Meghalaya under the Election Sym- 
bols Order has ceased to exist and that 
therefore the name of that party and 
the symbol ‘Flower’ reserved for it 
should be deleted from the list of recog- 
nised State parties in the Election Com- 
mission Notification No. 8.0.61(E) dated 
31st January, 1975 forthwith. The sym- 
bol ‘Flower’ shall remain frozen with 
immediate effect. I also direct that in 
order to avoid confusion the said sym 
bol should not be included as a free sym 
bol in respect of the States of Megha 
laya and Assam.” 

19. It is against the above order o 
the Commission that the appellant ha 
brought this appeal by special leave. 

20. At the outset a preliminary ob 
jection has been taken on behalf of res 
pondents 1 and 2 (hereinafter to be des 
cribed as the respondents) to the main 
tainability of this appeal by special leav 
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under Art. 136 of. the Constitution. The 
Commission being the 3rd respondent 
has not entered appearance. 

21. It is submitted by Mr. Rao ap- 
pearing on behalf of the respondents 


that the Election Commission is not 4a 
tribunal within the ambit of Art. 136 (1) 
of the Constitution. 

22. This question centring round the 
Election Commission has been raised 
before this Court for the first time in 
this appeal, Although in two earlier de- 
sisiong of this Court appeals were lodged 
in this Court by special leave from the 
decisions of the Election Commission, no 
objection with regard to the maintain- 
ability under Art. 136 was raised (See 
Sadiq Ali v. Election Commission of 
India, (1972) 2 SCR 318: (AIR 1972 SC 
187) and Ramashankar Kaushik v. Elec- 
tion. Commission of India, (1974) 2 SCR 
265: (AIR 1974 SC 445)). This would, 
however, not prevent the respondents 
from raising this question before us. We 
will, therefore, examine the matter first. 
If the answer is against the appellant, 
nothing further will arise for decision. 

23. The earliest decision of this Court 
as to the ambit of Article 136 (1) with 
reference to the order of a tribunal 
came up for consideration in the Bharat 


Bank Ltd., Delhi v. Employees of the 
Bharat Bank Ltd., Delhi, (1950) 1 SCR 
459: (AIR 1950 SC 188). The question 


whether an Industrial Tribunal consti- 
tuted under the Industrial Disputes Act, 
1947, was a tribunal within the scope of 
Art. 136 was raised in that case. By 
majority the Constitution Bench of this 
Court held that the Industrial Tribunal 
was a tribunal for the purpose of Arti- 
cle 136. Having regard to the scheme of 
Art. 136, this Court was not prepared to 
place a narrow interpretation on the 
amplitude of Art. 136. This Court ob- 
erved at pages 476/478 (of SCR): (at pp. 
95, 196 of AIR) of the report as fo- 
ows:— 

“As pointed out in picturesque langu- 
e by Lord Sankey L, C. in Shell Co. 
f Australia v. Federal Commissioner of 
axation 1931 AC 275, there are tri- 
unals with many of the trappings of a 
ourt which, nevertheless, are not Courts 
n the strict sense of exercising judicial 
ower. It seems to me that such tribu- 
als though they are not full-fledged 
ourts, yet exercise quasi-judicial func- 
ions and are within the ambit of the 
ord ‘tribunal’ in Art. 136 of the Con- 
titution. 


















x x x 
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Tribunals’ which do not derive autho- 
rity from the sovereign power cannot 
fall within the ambit of Art. 136. The 
condition precedent for bringing a tri- 
bunal within the ambit of Art. 136 is 
that it should be constituted by the 
State. Again a tribunal would be out- 
side the ambit of Art, 136 if it is not in- 
vested with any part of the judicial 
functions of the State but discharges 
purely administrative or executive 
duties. Tribunals, however, which are 
found invested with certain functions of 
a Court of justice and have some of its 
trappings also would fall within the 
ambit of Art. 136......... k 
Then after four years, B. K. Mukerjea, 
J. (as he then was) who was one of the 
dissenting Judges in Bharat Bank (su- 
pra), true to judicial discipline, spoke 
for the unanimous court in the Constitu- 
tion Bench in Durga Shankar Mehta v. 
Thakur Raghuraj Singh, (1955) 1 SCR 
267: (AIR 1954 SC 520) in the following 
words at p. 522 of AIR):— 

“It is now well settled by the majo- 
rity decision of this Court in the case of 
Bharat Bank Ltd. v. Employees of the 
Bharat Bank Ltd. (supra) that the ex- 
pression ‘Tribunal’ as used in Art, 136 
does not mean the same thing as ‘Court’ 
but includes, within its ambit, all adju- 
dicating bodies, provided they are con- 
stituted by the State and are invested 
with judicial as distinguished from pure- 
ly administrative or executive func- 
tions 

24. The basic principle laid down in 
the Bharat Bank (AIR 1950 SC 188) (su- 
pra) has not been departed from by this 
Court and has been reiterated in several 
later decisions (see J. K. Iron and Steel 
Co. Ltd., Kanpur v. The Iron and Steel 
Mazdoor Union, Kanpur, (1955) 2 SCR 
1315: GAIR 1956 SC 931); M/s. Harinagar 
Sugar Mills Ltd. v. Shyam Sundar Jhun- 
jhunwafe, (1962) 2 SCR 339: (AIR 1961 
SC 1669); Jaswant Sugar Mills Ltd, 
Meerut v, Lakshmichand, 1963 Supp (1) 
SCR 242: (AIR 1963 SC 677). The Engi- 
neering Mazdoor Sabha v. The Hind Cy- 
cles Ltd., Bombay, 1963 Supp (1) SCR 625; 
(AIR. 1963 SC 874) and Associated Ce- 
ment Companies Ltd. v. P. N. Sharma, 
(1965) 2 SCR 366: (AIR 1965 SC 1595)). 


25. From a conspectus of the above 
decisions it will be seen that several 
tests have been laid down by this Court 
to determine whether a particular body 
or authority is a tribunal within the am-; 
bit ef Art. 136. The tests are not exhaus- 
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tive in all cases, It is also well settled 
that all the tests laid down may not be 
present in a given case. While some 
tests may be ‘present others may be lack- 
ing. It is, however, absolutely necessary 
that the authority in order to come 
within the ambit of Art. 136 (1) as tri- 
bunal must be constituted by the State 
and invested with some function of judi- 
cial power of the State. This particular 
test is an unfailing one while some of 
the other tests may or may not be pre- 
sent at the same time, 


26. It will be profitable to refer to an 
illuminating decision of the Constitution 
Bench in Associated Cement Companies 
Lid. (AIR 1965 SC 1595) (supra). The 
question that was raised for decision in 
that case was as to whether the State 
Government of Punjab exercising its ap- 
pellate jurisdiction under R. 6 of the 
Punjab Welfare Officers Recruitment and 
Conditions of Service Rules, 1952, was a 
tribunal within the meaning of Art. 136 
(1) of the Constitution, Section 49 (2) of 
the Factories Act, 1948, provides that 
the State Government may prescribe the 
duties, qualifications and conditions of 
service of Welfare Officers employed in 
a factory. The State Government fram- 
ed the Rules under S. 49 (2) of the Fac- 
tories Act and R. 6 (6) provides that a 
Welfare Officer upon whom a punish- 
ment is imposed may appeal to the State 
Government against the order of punish- 
ment and the decision of the State Gov- 
ernment shall be final and binding. It is 
against a certain order passed by the 
State Government under R. 6 (6) that 
the company came to this Court by spe- 
cial leave and an objection was raised 
that the State Government exercising 
power under R. 6 (6) was not a tribunal 
within the meaning of Art. 136 (1). The 
objection was repelled in the following 
words:— 


“Tribunals which fall within the pur- 
view of Art. 136 (1) occupy a special 
position of their own under the scheme 
of our Constitution. Special matters and 
questions are entrusted to them for their 
decision and in that sense, they share 
with the courts one common character- 
istic: both the courts and the tribunals 
are “constituted by the State and are 
invested with judicial as distinguished 
from purely administrative or. executive 
functions.” (vide Durga Shankar Mehta 
v. Thakur Raghuraj Singh (AIR 1954 SC 
520) (supra). They are both adjudicating 
bodies and they deal with and finally 


determine disputes between parties which 
are entrusted to their jurisdiction. The 
procedure followed by the courts is 
regularly prescribed and in discharging 
their functions and exercising their 
powers, the courts have to conform to 
that procedure. The procedure which the 
tribunals have to follow may not always 
be so strictly prescribed, but the ap- 
proach adopted by both the courts and 
the tribunals is substantially the same, 
and there is no essential difference be- 
tween the functions that they discharge. 
As in the case of courts, so in the case of 
tribunals, it is the State’s inherent judi- 
cial power which has been transferred 
and by virtue of the said power, it is the 
State’s inherent judicial function which 
they discharge. Judicial functions and 
judicial powers are one of the essential 
attributes of a sovereign State, and on 
considerations of policy, the State trans- 
fers its judicial functions and powers 
mainly to the courts established by the 
Constitution; but that does not affect the 
competence of the State, by appropriate 
measures, to transfer a part of its judi- 
cial powers and functions to tribunals by 
entrusting to them the task of adjudicat- 
ing upon special matters and disputes 
between parties. It is really not possible 
or even expedient to attempt to describe 
exhaustively the features which are 
common to the tribunals and the courts, 
and features which are distinct and se- 
parate, The basic and the fundamental 
feature which is common to both the 
courts and the tribunals is that they dis- 
charge judicial functions and exercise 
judicial powers which inherently vest in 
a sovereign State”.* 

x x x x 














































“But as we already stated, the consi- 
deration about the presence of all of 
some of the trappings of a court jis real 
ly not decisive, The presence of some oj 
the trappings may assist the determina: 
tion of the question as to whether th 
power exercised by the authority whi 
possesses the said trappings, is the judi- 
cial power of the State or not. The mai 
and the basic test however, is wheth 
the adjudicating power which a particu 
lar authority is empowered to exercise 
has been conferred on it by a statut 
and can be described as a part of th 
State’s inherent power exercised in di 
charging its judicial function. Applyin 
this test, there can be no doubt that th 


*Pages 372-373 of the Report (of SCR). 
(at P. 1599 of AIR) 
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power which the State Government ex- 
ercises under R. 6 (5) and R. 6 (6) is a 
yart of the State's: judicial power. It has 
been conferred on the State Government 
by a statutory Rule and it can be exer- 
cised in respect of disputes between the 
management, and its Welfare Officers. 
There is , in that sense, a lis; there is 
affirmatiom by one party and denial by 
another, and the dispute necessarily in- 
volves. the rights: and obligations of the 
parties: to it. The order which the State 
Government ultimately passes is des- 
cribed as its. decision and it is made final 
and binding. Besides, it is an order pass- 
ed on appeal. Having regard to these dis- 
tinctive features of the power conferred 
on the State Government by R. 6 (5) and 
R, 6 (6), we feel no hesitation in hold- 
ing that it is a Tribunal within the 
meaning of Art. 136 (1})".* 

27. Mr. Rao submits that this Court 
in the above decision was particularly 
influenced by the fact that the State 
Government was exercising the power of 
appeal under R. 6 (5) and R. 6 (6). We 
are unable to hold that reference to the 
order being passed on appeal in the 
above passage had any decisive weight in 
arriving at the decision. The principal 
test which must necessarily be present 
in determining the character of the au- 
thority as tribunal is whether that au- 
thority is empowered to exercise any ad- 
judicating power of the State and whe- 
ther the same has been conferred on it 
by any statute or a statutory rule, 

28. The Election Commission is a 
creature of the Constitution. The Com-~ 
mission shall consist of a Chief Election 
Commissioner and also other Flection 
Commissioners if so considered necessary 
and when other Election Commissioners 
are appointed, the Chief Election Com- 
missioner shall act as Chairman of the 
Election Commission. The Chief Election 
Commissioner is appointed by ‘the Presi- 
den: under Art. 324 (2) of the Constitu- 
tion. Under Art. 324 (1), the superintend» 
ence, direction and control of the pre- 
paration of the electoral rolls for, and 
the conduct of, all elections to Parlia- 
ment and to the Legislature of every 
State and of elections to the offices of 
President and Vice-President shall be 
vested in the Election Commission. The 
Chief Election Commissioner shall not 
be removed from his office except in like 
manner and on the like grounds as a 


"Pages 386-387 of the Report (of SCR): 
(at p. 1606 of AIR). 


Judge of the Supreme Court and his con- 
ditions of service shall not be varied to 
his disadvantage after his appointment. 
However, unlike Judges of the Supreme 
Court or of the High Courts and the 
Comptroller and Auditor-General of 
India, he is not required to make and 
subscribe before the President an oath 
or affirmation under the Constitution. 
Again, the Comptroller and Auditor- 
General shall not be eligible for further 
appointment either under the Govern- 
ment of India or under the Government 
of any State after he has ceased to hold 
his office (Art. 148 (4)), Similar restric- 
tions are there in the case of the Chair- 
man of the Union Public Service Com- 
mission (Art. 319). But there is no such 
restriction in the case of the Chief Elec- 
tion Commissioner, Even so, the Chief 
Election Commissioner is a high digni- 
tary whose independence, impartiality 
and fairmindedness are intended to be 


guaranteed- by the Constitution in the 
manner set out above. Since the Chief 
Election Commissioner is, inter alia, 


charged with the solemn duty of con- 
ducting elections, he has to discharge 
manifold functions and powers in facili- 
tating a fair and free election in our 
country avowedly wedded to democratic 
‘principles. India is a Democratic Repub- 
lic and the elements of democratic con- 
cept and process should imbue every 
phase and feature of life, social and poli- 
tical. 

29. For the purpose of holding elec- 
tions, allotment of symbol will find a 
prime place in a country where illiteracy 
is still very high. It has been found from 
experience that symbol as a device for 
casting votes in favour of a candidate of 
one’s choice has proved an invaluable 
aid. Apart from this, just as people de- 
velop a sense of honour, glory and patri- 
otic pride for a flag of one’s country, 
similarly great fervour and emotions are 
generated for a symbol representing a 
political party. This is particularly so in 
a parliamentary democracy which is 
conducted on party lines. People after a 
time identify themselves with the sym- 
bol and the flag. These are great unify- 
ing insignia which cannot all of a sud- 
den be effaced. 


30. The Constitution, as we have seen 
above, has vested conduct of all elections 
in the Commission. Amongst other things, 
conduct of elections would require deci- 
sions with regard to the allotment of 
symbols and solution of controversies 
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regarding choice of symbols. Although 
under Art, 327 Parliament is empower- 
ed to make provisions with respect to 
all matters relating to or in connection 
with elections and other matters speci- 
fied therein, the Representation of the 
People Act made thereunder by Parlia- 
ment has not expressly provided for any 
provisions with regard to symbols, How- 
ever, under S. 169 (1) of the Represen- 
tation of the People Act, the Central 


Government is empowered to make rules 


after consulting the Commission for 
carrying out the purposes of this Act. 
Sub-section (2) of that section provides 
in particular, and without prejudice to 
the generality of the power under Sec- 
tion 169 (1), that such rules may provide 
for the matters specified from (a) to (i. 
Clause (c), thereof, provides for the 
manner in which votes are to be given 
both generally and in the case of illite- 
rate voters or voters under physical dis- 
ability. The last clause is a residuary 
clause with regard to any other matter 
that may be required to be prescribed 
by this Act. These rules, when: made by 
the Central Government, have to be laid 
before each House of the Parliament 
under sub-s. (3) of S. 169 and parliamen~ 
tary control is thus retained. The Con- 
duct of Elections Rules, 1961, which have 
been framed in exercise of the power 
under S. 169 of the Act, provide in Part 
II thereof for various matters under 
the title ‘General Provisions’, Rule 5 in 
Part II thereof and sub-rules (4), (5) and 
(6) of R. 10 therein deal with matters 
relating to symbols, 


31. In exercise of the power vested 
in the Commission under Art. 324 and 
R. 5 and R. 10 of the Conduct of Elec- 
tions Rules, 1961 (briefly the Rules) and 
all other powers enabling it in that be- 
half, the Election Commission made the 
Election Symbols (Reservation and 
Allotment) Order, 1968 (hereinafter to 
be referred to as the Symbols Order), 
The preamble of the Symbols Order says 
that it is an order to provide for speci- 
fication, reservation, choice and allot 
ment of symbols at elections in parlia« 
mentary and assembly constituencies, 
for the recognition of political parties in 
relation thereto and for matters con- 
nected therewith. 


32. It is not necessary in thie appeal 
to deal with the question whether the 
Symbols Order made by the Commission 
is a piece of legislative activity. It is 
enough to hold, which we do, that the 


Commission is empowered on its own 
right under Art, 324 of the Constitution 
and also under Rr. 5 and 10 of the Rules 
to make directions in general in widest 
terms necessary and also in specific 
oases in order to facilitate a free and fair 
election with promptitude. It is, there- 
fore, legitimate on the part of the Com- 
mission to make general provisions even 
in anticipation or in the light of experi- 
ence in respect of matters relating to 
symbols. That would also inevitably re- 
quire it to regulate its own procedure in 
dealing with disputes regarding choice 
of symbols when raised before it. Fur- 
ther that would also sometimes inevit- 
ably lead to adjudication of disputes 
with regard to recognition of parties or 
rival claims to a particular symbol. The 
Symbols Order is, therefore, a compen- 
dium of directions in the shape of gene- 
ral provisions to meet various kinds of 
situations appertaining to elections with 
particular reference to symbols. The 


_ power to make these directions, whether 


it is a legislative activity or not, flows 
from Art. 324 as well as from Rules 5 
and 10. It was held in Sadiq Ali (AIR 
1972 SC 187) (supra) that 

‘if the Commission is not to be disabl- 

ed from exercising effectively the plen- 
ary powers vested in it in the matter of 
allotment of symbol and for issuing di- 
rections in connection therewith, it is 
plainly essential that the Commission 
should have the power to settle a dis- 
pute in case claim for the allotmen: of 
the symbol of a political party is made 
by two rival claimants.” 
It has been held in Sadiq Ali (supra) 
that the Commission has been clothed 
with plenary powers by R. 5 and sub- 
rules (4) and (5) of R, 10 of the Rules in 
the matter of allotment of symbols. 

32-A, In Sadiq Ali (AIR 1972 SC 187} 
(supra) the Election Commission enter- 
tained the dispute under paragraph 15 of 
the Symbols Order. The vires of para- 
graph 15 was challenged in that case and 
this Court held that paragraph 15 was 
not ultra vires the powers of the Coms 
mission. 

33. In Sadiq Ali (AIR 1972 SC 187) 
(supra) the dispute was between two 
rival sections of the same party, namely, 
the Indian National Congress, and the 
dispute came squarely within the scope 
of paragraph 15 of the Symbols Order, 
Even the present impugned order is 
professedly passed by the Commission 
under paragraph 15 of the Symbols 
Order, ` 
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34, We may at once state that the 
controversy raised before the Commis- 


sion is not squarely within the scope of 
paragraph 15 of the Symbols Order. That 
would, however, not conclude the matter 
as the controversy could well be adjudi- 
cated by the Commission, relating as qt 
was, to derecognition of a recognised 
political party vis-a-vis the choice of 
their reserved symbol in connection with 
elections, although they may take place 
in future. The Commission will have the 
jurisdiction to determine the controversy 
raised, clothed as it is with the power 
to conduct elections under Art, 324 and 
to give directions in general or in parti- 
cular in respect of symbols which would 
involve the determination of claims as 
recognised political parties in the State. 
No objection, therefore, can be taken to 
the Commission's adjudication of the 
matter as being beyond the scope of its 
jurisdiction. 


35. The question which we are re- 
quired to resolve is as to the character 
of the Commission in adjudicating this 
dispute with regard to recognition of 
APHLC as a continuing recognised poli- 
tical party in the State of Meghalaya. It 
appears that out of 121 members of the 
Conference 81 had decided by majority 
that APHLC stood dissolved and these 
members joined the INC. 40 members 
had opposed the move to dissolve the 
party and actually stayed away from the 
Conference when the resolution to dis- 
solve the party was passed. That has led 
to the dispute as to whether, notwith- 
standing the majority resolution in the 
Conference, the APHLC could still con- 
tinue as a recognised political party in 
the State of Meghalaya for the purpos¢ 
of allotment of the reserved symbol. 


36. There is thus a lis between two 
groups of the Conference. The Commis- 
sion is undoubtedly the specified and ex- 
clusive adjudicating authority of this lis. 
The ‘Commission is created by the Con- 
stitution and the power to adjudicate the 
dispute flows from Art, 324 as well as 
from R. 5 and is thus conferred under 
the law as a fraction of judicial power 
of the State. The Commission has pre- 
scribed its own procedure in the Sym- 
bols Order, namely, to give a hearing to 
the parties when there is a dispute with 
regard to recognition or regarding choice 
of symbols. Paragraph 15 of the Sym- 
bols Order makes specific reference to 
the procedure to be adopted by the Com- 
mission in hearing like disputes and it 
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is required to take into account all the 
available facts and circumstances of the 
case: and to hear such representatives of 
the sections or the groups and other 
persons as desire to be heard. The deci- 
sion of the Commission under paragraph 
15 shall be binding on all rival sections 
or groups in the party. The Commission 
has followed, and if we may say s0, 
rightly, this very procedure laid down 
in paragraph 15 in adjudicating the pre- 
sent dispute although the same may not 
be a dispute contemplated under this 
paragraph. The dispute with which the 
Commission was concerned in the pre- 
sent case was a dispute of more serious 
nature than that which may be envisag- 
ed between two rival sections of a poli- 
tical party or between two splinter 
groups of the same party claiming to be 
the party, since the respondents’ claim, 
here, was to annihilate the party beyond 
recognition and for good. When, there- 
fore, the Commission has laid down a 
reasonable procedure in the Symbols 
Order in dealing with such a dispute, it 
was incumbent upon the Commission to 
_choose the same procedure, as, indeed, it 
actually did, in adjudicating the present 
dispute, If the Commission were not 
specially required under the law to re- 
solve this dispute within the framework 
of the scheme contemplated under Arti- 
cle 324 read with the Rules supplement- ` 
ed by the Symbols Order, the parties 
would have been required to approach 
the ordinary courts of law for determi- 
nation of their legal rights with regard 
to their recognition or derecognition. 
Since, however, a special machinery has 
been set up under the law relating to 
this matter and the same has to be de- 
cided with promptitude, the  State’s 
power of adjudicating such a dispute has 
been conferred upon the Election Com- 
mission in this behalf. It is true that the 
Election Commission has various admin- 
istrative functions but that does not mean 
that while adjudicating a dispute of this 
special nature it does not exercise the 
judicial power conferred on it by the 
State. 


37. To repeat, the power to decide 
this particular dispute is a part of the 
State’s judicial power and that power is 
conferred on the Election Commission by 
Art. 324 of the Constitution as also by 
R. 5 of the Rules. The principal and non- 
failing test which must be present in 
order to determine whether a body or 
authority is a tribunal within the ambit of 
Art. 136 (1), is fulfilled in this case when 
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the Election Commission is required to 
adjudicate a dispute between two par- 
ties, one group asserting to be the recog- 
nised political party of the State and the 
other group controverting the proposition 
before it, but at the same time not lay- 
ing any claim to be that party. The fact 
that the decision is not relevant imme- 
diately for the purpose of a notified elec- 
tion and that disputes regarding property 
rights belonging to the party may be 
canvassed in civil courts or in other ap- 
propriate proceedings, is not of conse- 
quence in determination of the present 
question. 


38. It is true that R. 5 (2) and sub- 
rules (4), (5) and (6) of R. 10 relate to 
an election which has been notified un- 
der R, 3 of the Rules. That, however, 
does not detract from the position that 
under R. 5 (1), the Election Commission 
is empowered to specify. symbols in ge- 
neral terms and also the restrictions 
to which the choice of symbols will be 
subjected. As stated earlier, R. 5 is in 
Part II of the Rules under the title 
“General Provisions”. The conferment 
of judicial power of the State on the 
Commission in the matter of adjudica- 
tion of the dispute of the nature with 
which we are concerned clearly flows 
from R. 5 (1) read with Art. 324 of the 
Constitution. 


39. Mr. Rao submits that the pri- 
mary function of the Election Commis- 
sion is not adjudieatory and, therefore, 
it cannot be a tribunal for the purpose 
of Art. 136, We are unable to accept this 
submission. The question is whether in 
deciding the particular dispute between 
the parties in a matter of the kind envi- 
saged in the particular controversy, the 
Commission is exercising a judicial func- 
tion and it has a duty to act judicially. 

` Having regard to the character of the 
Commission in dealing with the particu- 
lar matter and the nature of the enquiry 
envisaged and the procedure which is 
reasonably required to be followed, we 
hold that its primary function in res- 
pect of this subject-matter is judicial. It 
is not necessary that this should be the 
only function of the Election Commis- 
sion in order to answer the character of 
a tribunal under Art. 136. Even in the 
Associated Cement Companies’. case (AIR 
1965 SC 1595) (supra) this Court had to 
deal with the exercise of power by the 
State Government under R. 6 (5) and (6) 
of the Punjab Welfare Officers Recruit- 
ment and Conditions of Service Rules, 


[Prs. 37-44] A. P. H. L. Conference, Shillong v. W. A. Sangma 


ALR 


1952 and it held that the State Govern- 
ment in acting under those rules was a 
tribunal within the ambit of Art. 136 (1). 
It goes without saying that the primary 
function of the State Government is not 
exercise of judicial power, We have to 
determine this question keeping in view 
the exercise of power with reference to 
the particular subject-matter although in 
some other matters the exercise of func- 
tion may be of a different kind. 

40. Mr. Rao further contends that 
the decision of the Commission in such a 
case is only a tentative decision and, 
therefore, the Commission does not an- 
swer the legal concept of a tribunal, We 
are unable to hold that the decision 
which the Commission gives after hear- 
ing the parties in a controversy in res- 
pect of the claim of a party to continue 
as a recognised party in the State con- 
tinuing the reserved symbol already 
allotted to it is only a tentative decision. 
The decision that the tribunal gives is 
a definitive decision and is binding on 
both the contending parties so far as the 
claim to the reserved symbol is concern- 
ed. The decision with regard to the re- 
served symbol or for the matter of that 
any symbol for the purpose of election 
is within the special jurisdiction of the 
Election Commission and it is not per- 
missible for the ordinary hierarchy of 
courts to entertain such a dispute. The 
Commission does not decide any rights 
to property belonging to a political party 
or rival groups of a political party. That 
may be a matter for the ordinary civil 
courts with which we are not concerned 
in this appeal. 


41. Thus the position that emerges 
from the above discussion is that the 
Commission is created under the Consti- 
tution and is invested under the law 
with not only administrative powers but 
also with certain judicial power of the 
State, however fractional it may be. The 
Commission exclusively resolves disputes, 
inter alia, between rival parties with 
regard to claims for being a recognised 
political party for the purpose of the 
electoral symbol. 


42. We are, therefore, clearly of opin- 
ion that the Commission fulfils the essen- 
tial tests of a tribunal and falls squarely 
within the ambit of Art. 136 (1) of the 
Constitution. The preliminary objection 
is, therefore, overruled. 

43. Now on the merits. 

44. Before we proceed further we 
may look at the nature of the dispute 


' sented by the respondents and as 
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before the Commission. The APHLC has 
been recognised as a political party in 
the State of Meghalaya since 1962. Un- 
like the INC this party has no written 
constitution of its own. It.is, however, 
not disputed that APHLC is a democra- 
tically run party, True in normal work- 
ing in a democratic organisation the rule 
of majority must prevail and there can 
be no dispute about a decision being 
arrived at by recourse to a majority vote 
in case members of a party are not un- 
animous on a particular issue. That, how- 
ever, will not conclude the matter in this 
case as the Commission seems to have 
thought it did. 


45, The history of 
that it took its birth in 1960 and there- 
after this party gathered momentum and 
strength to spearhead a peaceful consti- 
tutional movement for a separate hill 
State. Other matters were subordinate to 
this paramount issue which more or less 
unified the hills except certain areas 
which were happy to continue in the 
composite State of Assam. When the 
APHLC finally succeeded in 1972 in se- 
curing the statehood for Meghalaya they 


really won the battle for which they 
remained united with one common re- 
served symbol, namely, ‘Flower’. After 


attainment of statehood the APHLC was 
returned in the elections that followed 
and took the reins of Government. No 
one then thought of liquidation or dis- 
solution of the party because its para- 
mount aim had been achieved. 


46. The APHLC is a regional party 
but with high ideals of working out the 
salvation of the area as proud partners 
in a larger scheme of advancement of 
the whole nation without, at the same 
time, effacing their identity, culture and 
customs, We find from the records that 
the party as a whole believed in asso- 
ciating with the national stream of pub- 
lic life and indeed the last resolution of 
the APHLC in August 1976, before the 
split in November 1976, was to streng- 
then their tie with the INC. 


47. When a party like this has to 
disappear from the political firmament 
as a distinct party, it is a very grave and 
serious decision to take. A party which 
has been successfully running a State 
Government cannot claim to be a party 
of mere leaders as is sought to be repre- 
the 
nomenclature may even apparently sug- 
gest. It is true the leaders took upon 


| themselves the solemn task of fulfilment 


A. P. H. L. Conference, Shillong v. W, A. Sangma 


the party shows, 
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of the aspirations of the region and of 
the people but only on the basis as re- 
presentatives.of the people whose inner 
voice they articulated, whose ambition 
they strove to achieve. There could be 
no All Party Hill Leaders without the 
people to lead and without a general 
membership furnishing the infrastruc- 
ture. Whether there has been regular 
membership for the party, about which 
also there is controversy between the 
parties, it would be a self-evident fact 
in a democratic party, which APHLC 
undoubtedly claims to be, that the lead- 
ers cannot operate from a superstructure 
without the base of the people. 


48. We may in this context refer to a 
few incontrovertible facts while the 
APHLC was functioning in a normal way 
without any dispute. Take, for example, 
the notice of Shri P. R. Kyndiah, Gene- 
ral Secretary, APHLC dated July 15, 
1976, addressed to secretaries of Khasi 
Hills District APHLC, Shillong, Garo 
Hills District, APHLC, Tura, Jaintia 
Hills District APHLC, Jewai, All India 
Garo National Council, Shillong, and 
District Garo National Council, Tura, 
regarding the 26th Conference of the 
APHLC on 17th and 18th August, 1976. 


. He writes in this letter: 


“I request you kindly to inform the 
eligible delegates accordingly. Mean- 
while you are requested to send to me 
the list of the eligible delegates and in- 
vitees on or before the 6th August, 1976.” 
The Note below the letter shows the 


persons who are entitled to join the 
Conference. as full-fledged delegates. 
They are— 

“(a) Members of the Party Central 
Committee. 


(b) All M. Ps., M.L.As. 
belonging to the APHLC. 

(c) 5 representatives from sach Dis- 
trict Branches and affiliated political 
parties. 

(d) 2 nominees of the Party Chief Exe- 
cutive Members, District Councils and in 
the case of Khasi Hills District Branch, 
its Chairman is authorised to nominate 
the nominees. 

(e) 4 additional delegates from the 

host district.” 
It was also indicated in the Note that the 
following numbers of invitees are allot- 
ted to each district branches for attend- 
ing the Conference: 


and M.D.Cs. 


“() Khasi Hills District Branch 15 
(ii) Garo Hills District. Branch 15 
Gii) Jaintia Hills District Branch 3”, 
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43. We are told that the numerical 
strength of the delagates to such a Con- 
ference is 121, It must, however, be 
borne in mind that they are “delegates”, 
that is to say, delegates of some body or 
persons who would in the usual course 
elect or authorise the delegates as their 
representatives to represent the larger 
þody or assemblage in the Conference. 
There is clear evidence of the democra- 
tic feature in this very notice which 
showed the pattern of working of the 
APHLC. It is submitted on behalf of the 
respondents that the Conference of these 
delegates is authorised to take decisions 
on ‘any issue’. Assuming that is so, such 
authority in absence of anything more 
cannot authorise a Conference of the 
delegates to write off the organisation 
or to sign its death warrant, “Any issue” 
on which decision may normally be taken 
by the Conference must relate to live 
matters of a living organ and not to its 
death wish. Without the nexus with the 
generality of membership decisions will 
derive no force or vigour and no party 
or conference can hope to succeed in 
their plans, efforts or struggle unless 
backed by the same. There is no evi- 
dence authorising the Conference to dis- 
solve itself by merger or otherwise, and 
so it is not possible to apply the rule of 
majority only in the Conference for such 
a decision affecting the entire body as 
an entity in the absence of a clear man- 
date from the general membership. As- 
suming that the Conference on Novem- 
ber 16, 1976, decided by a majority to 
dissolve the APHLC, it would have been 
in accord with democratic principles to 
place that decision before the general 

- membership of the party for ratification 
prior to implementing the mere majo- 
rity decision of the Conference without 
regard to the wishes of the members as 
a whole. The President of the APHLC 
and those who were in favour of dissolu- 
tion fell into this error and they cannot 
blame the minority of 40 members who 
openly disassociated with the hasty move 
and only wanted time for further dis- 
cussion by taking “the rank and file” into 
confidence. It is very difficult to appre- 
ciate why this reasonable request from 
a responsible section of the Conference 
was completely unheeded and the Pre- 
sident thought it proper to agree to take 
upon himself the responsibility to an- 
nounce the dissolution and hastily merg® 
with the INC, The matter ought to have 
struck the President as a grave issue 
resulting, as it had done, in resignation 


of four members of the Meghalaya Cabi- 
net on this very issue. 

50. Again in this context it will be 
appropriate to refer to an admitted docu- 
ment being the resolution passed by the 
20th Session of the All Party Hill Lead- 
ers’ Conference held at Tura on the 
14th and 15th October, 1968, when the 
party was a unified body. It may be ap- 
posite to extract the following passage 
from the minutes: 


“In its 19th Session held at Tura from 
the 17th to the 19th September, 1968, 
the APHLC discussed the Government of 
India decision announced on September 
11, 1968 to constitute an Autonomous 
Hill State. It was then decided to place 
the Government of India plan before the 
people of the hill areas and obtain their 
reactions before the APHLC comes to a 
decision. 

This 20th Session of the APHLC held 
at Tura on the 14th and 15th October, 
1968, has received comprehensive reports 
of meetings held in this connection in 
the various parts of the hill areas. These 
reports convey that the consensus in the 
hill areas is that the people, while ex- 
pressing deep disappointment at the 
failure of the Government of India to 
meet their aspirations in full and re- 
asserting that a fully separate State 
would be the best solution, nevertheless 
feel that the Plan may be given a trial. 


Now therefore, having fully consider- 
ed the public opinion in the hill areas, 
the political realities in the country and 
the larger interests of the country as a 
whole, this Conference resolves to give 
the Autonomous Hill State Plan a fair 
trial with the clear understanding that 
the APHLC will continue all efforts to 
achieve a fully separate State compris- 
ing all the hill areas of the present State 
of Assam as envisaged in the resolution 
and Plan of the 3rd Session of the 
Aran held at Haflong in November, 
1960.” 


51. The above resolution adopted in 
1968 would clearly show that the APHLC 
has been always working on democratic 
lines mindful of the public opinion in 
the entire hill areas and whenever mo- 
mentous decisions had to be taken they 
thought it absolutely mandatory to con- 
sult the wishes of the people before tak- 
ing a decision. This is, as it should be, 
for democracy cannot thrive as demo- 
cracy by being an oligarchy masquérad- 
ing for democracy, There could not have 
been a more momentous decision than 
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the dissolution of a ruling party in the 
State. i 


52. It was crystal clear that the 
house was emotionally divided on the 
issue of merger with the INC and tnat 


the history of the move in the direction 
of the merger brought forth discordant 
notes and opposite trends. The portents 
were sufficiently indicative, of almost un- 
bridgeable fissures affecting the harmony 
in the party. Leaders who had harmoni- 
ously chosen peaceful paths on various 
issues in the past could not have been 
expected to tear asunder the homegene- 
ity which successfully built up the party. 
It appears, the finale of the proposed 
assimilation did not filter from within 
but was, on the President’s frank dis- 
closure before the Central Committee, 
‘wanted’ from outside, a position to which 
several leaders immediately reacted. 

53. The Commission fell into an error 
in holding that the Conference of the 
APHLC was the general body even to 
take a decision about its dissolution by a 
majority vote. The matter would have 
been absolutely different if in the gene- 
ral body of all members from different 
areas or their representatives for the 
purpose, assembled to take a decision 
about the dissolution of the party had 
reached a decision by majority. This 
has not happened in this case, At best 
the decision of the Conference on Nov- 
ember 16, 1976. was only a step in that 
direction and could not be held as final 
until it was ratified by the general mem- 
bership. The fact that no membership 

-4 registers were produced before the Com- 
mission or that there is controversy with 
regard to the existence of regular mem- 
bers or their enrolment would not justify 
the Conference to be indifferent to the 
consensus of the members as a whole 
whom they had always consulted in other 
momentous issues and but for whose ac- 
tive aid, support and participation they 
could not have achieved the statehood 
for Meghalaya. The decision of the Com- 
mission, therefore, is completely erro- 
neous. 

53-A. There can be no flower with- 
out its sap. There cannot be leaders 
without people. There cannot be a party 


without members. Action of leaders 
ignoring the generality of membership 
is ineffective. Such action cannot be 


equated with the consensus of the mem- 
bership which alone supplies the base 
for its sustenance, 


54. There is another aspect of the 


matter. The controversy arises not dur-- 
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ing an election after it has been notiñed 
under R. 3. The dispute relates to the 
consideration whether a recognised State 
party has ceased to be recognised, under 
the Symbols Order. The Commission has 
undertaken the enquiry in the context 
of paragraph 15 of the Symbols Order. 
We have already indicated that the 
dispute does not come within the scope 
of paragraph 15. Even so, the Commis- 
sion would have the jurisdiction to ad- 
judicate the dispute with regard to can- 
celling recognition of a recognised poli- 
tical party in terms of the directions 
under the Symbols Order. Under para- 
graph 7, sub-para (3) of the Symbols 
Order, notwithstanding anything con- 
tained in sub-paragraph (1) with which 
we are not concerned, every political 
party which immediately before the 
commencement of this Order is in a 
State a recognised political party shall 
on such commencement, be a State party 
in that State and shall continue to be 
so until it ceases to be a State party in 
that State on the result of any general 
election held after such commencement. 
Under paragraph 6, sub-para (2) of the 
Symbols Order a political party shall be 
treated as a recognised political party 
in a State if and only if either the con- 
ditions specified in Cl. (A) are, or the 
condition specified in Cl, (B) is, fulfilled 
by that party and not otherwise, that is 
to say: 


“(A) that such party— 

(a) has been engaged in political acti- 
vity for a continuous period of five 
years; and 


(b) has, at the general election in that 
State to the House of the People, or, as 
the case may be, to the Legislative As- 
sembly, for the time being in existence 
and functioning, returned— 
either (i) at least one member to the 
House of the People for every twenty- 
five members of that House or any frac- 
tion of that number elected from that 
State; or 


(ii) at least one member to the Legis- 
lative Assembly of that State for every 
thirty members of that Assembly or any 
fraction of that number; 

(B) that the total number of valid 
votes polled by all the contesting candi- 
dates set up by such party at the gene- 
ral election in the State to the House of 
the People, or, as the case may be, te 
the Legislative Assembly, for the time 
being in existence and functioning (ex- 
cluding the valid votes of each such con- 
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testing candidate in a constituency as 
has not been elected and has not polled 
at least one-twelfth of the total number 
of valid votes polled by all the contesting 
candidates in that constituency), is not 
less than four per cent. of the total num- 
ber of valid votes polled by all the con- 
testing candidates at each general elec- 
tion in the State (including the valid 
votes of those contesting candidates who 
have forfeited their deposits).” 


55. It is not disputed that the APHLC 
with 40 members still claiming to conti- 
nue its reserved symbol answers the 
test laid down in the Commission's di- 
rections for being recognised as a State 
political party under paragraph 6 of the 
{Symbols Order. They had, on the date 
of entertainment of the dispute by the 
Commission, still the requisite member- 
ship fulfilling the test for recognition as 
a State political party. The Commission 
was, therefore, required to follow the 
provisions of the directions which it has 
laid down in the Symbols Order when 
i the question of derecognition of a party 
was raised before it. It is not a dispute 
between two factions of the same party. 
each claiming to be the party so that 
the Commission has to allow the symbol 
to one of them. The claim of the respon- 
dents before the Commission was that 
the APHLC had ceased to function as 
a recognised political party in the State 
and Captain Sangma’s group having 
merged with the INC requesting the 
Commission to scrap the APHLC out of 
existence with its reserved symbol so 
that the APHLC would be effaced from 
the political arena. The Commission was 
entirely wrong in its decision in view 
of its own directions embodied in the 
Symbols Order. The Commission could 
not be reasonably satisfied on the mate- 
rials before it that under paragraph 6 
read with paragraph 7 of the Symbols 
Order the APHLC had ceased to be a 
recognised political party in the State. 
Even by application of the directions 
which it has set out in the Symbols 
Order the Commission’s decision is ab- 
solutely untenable. 


} 


56. Even after a major chunk of the 
APHLC led by Captain Sangma had 
joined the INC, if those who still conti- 
nued under the banner of the APHLC 
flag and symbol claimed to continue as 
APHLC and the directions in the Sym- 
bols Order did not authorise derecogni~ 
tion of the APHLC as a body represent- 
ed by the remainder, as we have found, 


of T. N. (Fazal Ali J.) A.L R. 


no case is made out for any interference 
by the Commission with regard to the 
reserved symbol. Thus the APHLC, as a 
recognised State political party in Me- 


ghalaya, stays and is entitled to con- 
tinue with their reserved symbol 
“Flower”, 

57. In the result the appeal fs allow- 


ed and the decision of the Election Com- 
mission is set aside. The reserved sym- 
bol “Flower” stands restored to the 
APHLC. In the entire circumstances of 
the case there will be no order as to costs. 

Appeal allowed. 





AIR 1977 SUPREME COURT 2170 
(From: Madras)* 


S. MURTAZA FAZAL ALI AND 
P. S$. KAILASAM, JJ. 


Attukkaran, Appellant v. State of 
Tamil Nadu, Respondent, 

Criminal Appeal No, 158 of 1975, 
D/- 17-1-1977. 

Penal Code (1860), S. 302 — Sen- 
tence — On facts deatb sentence com- 


muted to that of imprisonment for 
life. (Para 1) 


Mr. K. Rajendra Chaudhary Adv., 
for Appellant: Mr. A. V. Rangam and 
Miss A. Subhashini Advs., for Res- 
pondent. 


FAZAL ALI, Ju— This appeal by 
special leave is confined only to the 
question of sentence. Having regard 
to the facts and circumstances under 
which the murder was committed by 
the appellant, we are satisfied that 
this was not a case which called for 
the extreme penalty of death. We, 
therefore, allow this appeal and 
commute the sentence of death to 
that of imprisonment for life, 


Appeal allowed. 


*(Criminal Appeal No. 262 of 1974 and 
Referred Trial No. 9 of 1974, D/- 
18-4-1974). 
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AIR 1977 SUPREME COURT 2171 
(From: ILR (1976) Kant 1602) 


V. R. KRISHNA IYER AND 
P. K. GOSWAMI, JJ. 


Narendra Madivalapa Kheni, Ap- 
pellant v. Manikrao Patil and others, 
Respondents. 


Civil Appeal No. 1114 of 1976, D/- 
28-7-1977. 


(A) Representation of the 
Act (1951), Ss. 86, 87, and 123 — 
Election petition for setting aside 
election inter alia under S. 123 (7) — 
Allegation of corrupt practice — 
Framing of issue — Procedure, 


Processual proprieties are designed 
to ensure fair play in adjudications 
and while such prescriptions are not 

rigid punctilios, their observance ser- 
ves to help the Judge do effective 
justice between parties and the dis- 
putants have faith in the intelligent 
impartiality and full opportunity so 
necessary for the success of the rule 
of law. In election proceedings where 
the whole community is silently pre- 
sent and the controversy is sensitive 
and feelings suspicious, the principles 
of procedural rectitude apply a for- 
tiori, The Judge is the guardian of 
processual justice and must remem- 
ber that judgment on judgment be- 
longs, in the long run, to the people. 

(Para 3) 


In the case in question no issue 
was originally framed on the critical 
question of corrupt practice but the 
Court permitted evidence thereon to 
be adduced -— a procedure difficult 
to appreciate, After the trial was 
virtually closed and the arguments 
finished, the Court discovered the 
need for framing this decisive issue. 
On objection as to the absence of 
material facts and/or material parti- 
culars, the Court framed an issue 
also on the actual vagueness and le- 
gal flawsomeness of pleadings on 
corrupt practice. Naturally, this lat- 
ter question demanded prior decision 
but, curiously, the Court delivered 
all its findings on the day of judg- 
ment, a faux pas which must be 
pointed out. (Para 3) 


(B) Representation of the People 
Act (1951), S. 123 — Corrupt prac- 
tice — Nature of proof. 
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A Court must, as usual, ask for 
proof beyond reasonable doubt from 
the party setting up corrupt practice 
even when there is a veneer of 
power politics stooping to conquer 
and officers thereby becoming vulne- 
rable to ‘higher’ displeasure, The 
trial Court erred in substituting sus- 
Picion for certitude and drawing un- 
tenable inferences where paucity of 
evidence snapped the nexus needed 
for collusion. (Para 12) 


(C) Representation of the People 
Act (1951), Ss. 30 and 33 — Repre- 
sentation of the People Act (1950), 
S. 23 (3) — Provision of S. 23 (3) is 
mandatory — Inclusion of name in 
electoral roll after last date for 
making nomination is illegal. 


Inclusion of the names in the elec- 
toral roll of a constituency after the 
last date for making nominations for 
an election in that constituency, must 
be visited with fatality. Such belated 
arrivals are excluded by the talons 
of the law, and must be ignored in 
the poll. (Para 18) 


There is a blanket ban in S, 23 (3) 
on any amendment, transposition or 
deletion of any entry or, the issuance 
of any direction for the inclusion of 
aname in the electoral roll of a 
constituency ‘after the last date for 
making nominations for an election in 
that constituency...... ? This prohibi- 
tion is based on publie policy and 
serves a public purpose, Any viola- 
tion of such a mandatory provision 
conceived to pre-empt scrambles to 
thrust into the rolls, after the ap- 
pointed time, fancied voters by anxi- 
ous candidates or parties spells in- 
validity and if in flagrant violation of 
S. 23 (3), names have been included 
in the electoral roll, the bonus of 
such illegitimate votes shall not ac- 
crue, since the vice of voidance must 
attach to such names. Such void 
votes cannot help a candidate win the 
contest. In our electoral scheme as 
unfolded in the 1951 Act, every elec- 
tor ordinarily can be a candidate. 
Therefore, his name must be includ- 
ed in the list on or before the date 
fixed for nomination. Otherwise he 
loses his valuable right to run for 
the elective office, It is thus vital 
that the electoral registration officer 
should bring in the names of all the 
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electors into the electoral roll be- 
fore the date and hour fixed for 
presenting the nomination paper. 
There is another equally valid rea- 
son for stressing the inclusion of the 
names of all electors before the hour 
for delivering to the returning offi- 
cer the nomination paper, In the 
light of S. 33 (4) the returning offi- 
cer, on receipt of the nomination 
paper, satisfies himself that the can- 
didate’s name and electoral roll num- 
ber are correctly entered, Necessari- 
ly, this is possible only if the electo- 
ral roll contains the names of all the 
electors, Likewise, S. 33 (5), which 
deals with a candidiate who is an 
elector from a different constituency, 
requires of the candidate the produc- 
tion of a certified copy of the rele- 
vant entry showing his name in such 
a roll, The in’crence is inevitable 
that there must be a completed elec- 
toral roll when the time for filing the 
nomination paper expires, The argu- 
ment is therefore incontrovertible 
that the final electoral roll must be 
with the returning officer when the 
last minute for delivering the nomi- 
nation paper ticks off, Subsequent 
additions to the electoral register will 
inject confusion and uncertainty 
about the constituents or electors, in- 
troduce a disability for such subse- 
quently included electors to be can~ 
didates for the election and run coun- 
ter to the basic idea running through 
the scheme of the Act that in the 
preponderant pattern of elections, 
viz., for the legislative assemblies and 
parliament, the electors shall have 
the concomitant right of being can- 


didates. (Paras 17, 18) 
(D) Representation of the People 
Act (1951), S. 33 — Representation 


of the People Act (1950), S. 23 — In- 
clusion of name in electoral roll — 
It can be carried out till last date 
for making nomination — Last date 
terminates when the reception of no- 
mination is closed. 

Section 33 (1) specifies inflexibly 
that the nomination paper shall be 
presented ‘between the hours of 110° 
clock in the forenoon and 3 œ clock 
in the afternoon’. That means that 
the duration of the day for presen- 
tation of nomination papers termi- 
nates at 3 o'clock in the afternoon. 
If an elector is to be able to file his 
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nomination paper, his name must be 
on the electoral roll at 3 p.m. on 
the last day for filing nominations. 
So the temporal terminus ad quem 
is also the day for finalisation of the 
electoral register and by the same 
token, that day terminates at just 
that hour when the returning officer 
shuts the door, The day is truncated 
to terminate with the time when re~ 
ception of nominations is closed. 


(Para 20) 
There can hardly be any doubt 
that the expression ‘last date for 


making nominations’ must mean the 
last hour of the last date during 
which presentation of nomination pa- 
pers is permitted under Sec, 33 of 
the 1951 Act. In short, See, 23 (3) of 
the 1950 Act and S. 33 (1), (4) and 
(5) of the 1951 Act interact, fertilise 
and operate as a duplex of clauses. 
So viewed, the inclusion of the 
names in the electoral roll after 3 
p.m, is illegitimate and illegal. 
(Paras 21, 24) 
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KRISHNA IYER, J.:— Four heavy 
volumes of case records confronted 
us in this appeal, as counsel opened 
the arguments, but some socratice pro~ 
cessing seemed to condense the con- 
troversy and forensic prolixity so 
much so we first thought the case 
had shrunk to such small dimensions 
as to be disposed of in a short judg- 
ment. But what we initially felt, 
when the brief narration of facts 
was given, proved a snare, For, when 
we read out in court our opin- 
ion on the only crucial aspect of the 
ease, counsel for the lst respondent 
hopefully insisted that the factual 
grounds, requiring our ploughing 
through ponderous tomes of testimo- 
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nial collection, pleadings and what 
not, should be investigated as he ex- 
pected to sustain the invalidation of 
the election by the High Court on 
the score of corrupt practice and the 
consequential disqualification of the 
rival candidate i.e, the appellant be- 
fore us. He was entitled to press 
that part of his case and so we agreed 
to hear both sides extensively there- 
on, 


. 2. However, hours of argument 
after, we were back to square one. 
At this stage, some relevant facts and 
circumstances need narration. The 
Karnataka Legislative Council has, in 
its composition, some members elect- 
ed from the local authorities consti- 
tuencies. One such member is elect- 
ed by the local bodies of Bidar dis- 
trict and the specific election that 
falls for decision was held on May 
12, 1974, According to the calendar 
for the poll contemplated in Sec. 30 
of the Representation of the People 
Act, 1951 (hereinafter called the 1951 
Act), the last date for presenting the 
nominations was appointed as April 
17, 1974. Section 33 (1) requires 
that each candidate shall deliver to 
the returning officer a nomination 
paper as set out in the section ‘be- 
tween 11 o’clock in the forenoon and 
3 o’clock in the afternoon.’ The ap- 
pellant and the first respondent did 
file their nominations in conformity 
with the law; their scrutiny over, 
they entered the fray and, after the 
poll was over, the appellant was de- 
clared elected, having secured 64 
votes as against the 1st respondent’s 
54 votes. The frustrated lst respon- 
dent found 16 illegitimate votes hav- 
ing been cast in favour of the suc- 
cessful candidate and further discover- 
ed that these 16 electors were ineli- 
gible to figure on the electoral roll but 
had been surreptitiously introduced 
therein by collusion, fraud and other 
improper machinations in which the 
returned candidate and the returning 
officer were collaborative actors. The 
purity of the election was polluted. 
The result of the poll was materially 
affected. The electoral process was 
vitiated by ‘corrupt practice’ in which 
the appellant and the 2nd respon- 
dent were particeps criminis, He 
ventured on an election petition 
with the prayer to set aside the poll 


Narendra v. Manikrao (K. Iyer J.) 


IPrs, 1-3] S.C. 2173 


verdict inter alia under Section 123 
(7) of the 1951 Act and also sought a 
declaration that he was duly elected 
on the score that the exclusion of 
the invalid votes, very probably cast 
in favour of the appellant, led inevi- 
tably to his arithmetical success as 
the one who had secured the larger 
number of valid votes, Such was 
his case. 


3. The petitioner had made some- 
what vague, sweeping and speculative 
allegations about government, higher 


and lower echelons of officialdom 
and the rival candidate but, if an 
apology for specificity is partially 
present in the petition, it is about , 


the charge of corrupt practice roping 
in the returning officer-cum-electoral 
registering officer (2nd respondent) 
and the successful candidate (appel- 
lant). No issue was originally fram- 
ed on the critical question of corrupt 
practice but the learned Judge per- 
mitted evidence thereon to be adduc- 
ed — a procedure difficult to appre- 
ciate, After the trial was virtually’ 
closed and the arguments finished, 
the Court discovered the need for 
framing this decisive issue, On objec- 
tion as to the absence of material 
facts and/or material particulars, the 
learned Judge framed an issue also 
on the actual vagueness and legal 
flawsomeness of pleadings on cor- 
rupt practice. Naturally, this latter 
question demanded prior decision but, 
curiously, the Court delivered all 
its findings on the day of judgment, 
a faux pas which we must point out. 
Processual proprieties are designed to 
ensure fair play in adjudications and 
while such prescriptions are not ri- 
gid punctilios, their observance: ser- 
ves to help the Judge do effective 
justice between parties and the dispu- 
tants have faith in the intelligent 
impartiality and full opportunity so 
necessary for the success of the rule 
of law. In election proceedings where 
the whole community is silently pre- 
sent and the controversy is sensitive 
and feelings suspicious, the principles 
of procedural rectitude apply a for- 
tiori. The judge is the guardian of 
processual justice and must remember 
that judgment on judgment belongs, in 
the long run, to the people, We state 
this stern proposition here not mere- 
ly because a forensic stitch in time 
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saves cassational nine but because 
courts are on continuous trial in a 
democracy. In this case we are not 
satisfied that either party has suf- 
fered in substance and procedural 
breaches, unless they spell unmerited 
prejudice, may be brushed aside at 
the appellate level. 


4. Having said this, we hasten to 
add that had not the learned Judge 
uncovered the suspect happenings 
sinisterly hovering around the last 
day for finalising the electoral roll, 
the dubious doings of the political 
government in a seat-hungry setting 
might not have been ventilated for 
public edification. The electoral 
events brought out in evidence are 
‘power’ portents to be prevented pre- 
emptively by law and this prompts 
us to deal with the testimonial cir- 
cumstances surrounding the inviolable 
roll of voters having been adulterat- 
ed after the final hour, zealous offi- 
cers frantically exerting themselves 
in what seems at first sight to be a 
series of belated circus operations 
geared to inclusion of additional 
names in the rolls before 17th mid- 
night drew the curtain, Caesar’s wife 
must be above suspicion and wielders 
of public power must fill this bill. A 
moral matrix and administrative cul- 
ture must nurture the power pro- 
cess if democracy is not to commit 
suicide, 

5. We will make good the relevance 
of these critical statements with re- 
ference to the incontrovertible facts 
of this case, However, we do not 
delve into the minutiae of evidence 
or span the entire factual range, that 
being otiose, A catalogue of circum- 
stances, fair to both sides, will tell 
its own moral tale and so we set it 
out. 

6. The last date for completing the 
electoral roll was April 17, 1974. The 
rival candidates (the appellant and 


the ist respondent) belonged to op- 
posing political parties but the ap- 
peliant’s party was in power. Both 


the candidates had semi-V, I. P. sta- 


tus in their respective parties. One 
member more in the Legislative 
Council would pro tanto, strengthen 


the Ministry. This political backdrop 
belights some of the things which oc- 
curred on the dates proximate to the 
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completion of the electoral roll. The 
administrative locomotion and the 
human motivation behind what the 
trial Judge had described as ‘mano- 
euvres’ is simple to understand, al- 
though, as will be shown below, we 
do not agree wholly with all the de- 
ductions of the High Court. A parti- 
cular party is in office. The strength 
of its members in both houses is 
therefore of political significance, es- 
pecially if fluid politics turns out to 
be the field of all possibilities. 


6A. Karnataka has a bicameral 
legislature and it is reasonable to 
suppose that the political government 
has an understandable concern in the 
election of a member of the Legisla- 
tive Council, who will be of their 
party. Bidar district in Karnataka 
has a local authorities constituency 
seat, to be elected by the members of 
the local bodies there. It follows that 
the potential electors who are likely 
to favour their candidate must he 
brought on the rolls to ensure his 
victory. Inevitably there was there- 
fore keen interest in incorporating in 
the electoral roll the members of the 
Taluk Development Board, Bidar (for 
short, the Bidar Board). The election 
to the Bidar Board had taken place 
years ago, 11 of them having been 
elected way back in 1968 and 8 
later, The election of the 11 mem- 
bers had been duly notified in 1968 
but the Board itself stood suspended. 
an administrator having been appoint- 
ed to run its affairs, 8 members who 
had been later elected to the Board 
landed up in the High Court on ac- 
count of writ petitions filed by their 
rivals, Stay had been granted by 
the High Court and this led to an 
absence of 2/3 of the total members 
being able to function, statutorily 
necessitating the appointment of an 
administrator, Long later the High 
Court disposed of the writ petitions 
whereby 3 returns were set aside and 
5 upheld. The arithmetical upshot of 
these happenings was that there were 
16 members duly elected to the Bi- 
dar Board, and the High Court hav- 
ing disposed of the writ petitions in 
June 1972, the local body could have 
been liberated from the bureaucratic 
management of an administrator and 
allowed to function through elected 
representatives. All that was need- 
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ed to vivify this body of local self 
government was a notification under 
the Mysore Village Panchayats Act X 
ofi 1959, terminating the administra- 
tor’s term, and perhaps another ex- 
tending the terms of some members. 


7. Elections to local bodies and 
vesting of powers in units of self- 
government are part of the Directive 
Principles of State Policy (Art. 40 of 
the Constitution) and, in a sense, a 
homage to the Father of the Nation, 
standing as he did for participative 
democracy through  de-centralisation 
of power, Unfortunately, after hold- 
ing elections to the Bidar Board and 
making people believe that they have 
elected their administrative represen- 
tatives at the lowest levels, the State 
Government did not bring to life the 
local board even long after the High 
Court had disposed of the challenges 
to the elections in June 1972. A gov- 
ernment, under our Constitution must 
scrupulously and energetically im- 
plement the principles fundamental to 
the governance of the country as man- 
dated by Art. 37 and, if even after 
holding elections Development Boards 
are allowed to remain moribund for 
failure to notify the curtailment of 
the administrator’s term, this neglect 
almost amounts to dereliction of the 
constitutional duty. We are unhappy 
to make this observation but power 
to the people, which is the soul of a 
republic, stands subverted if decen- 
tralisation and devolution desiderated 
in Art. 40 of the Constitution is ignor- 
ed by executive inaction even after 
holding election to the floor-level ad- 
ministrative bodies, The  devolu- 
_ tionary distance to ideological Raj- 
ghati from power-jealous State capi- 
tals is unwillingly long indeed, es- 
pecially in view of the familiar spec- 
tacle of long years of failure to hold 
elections to local bodies, supersession 
aplenty of local self-government 
units and gross inaction even in issu- 
ing simple notifications without 
which elected bodies remain still- 
born. ‘We, the people’ is not consti- 
tutional mantra but are the power- 
holders of India from the panchayat 
upward. l 


8. Back to the main trend of the 
argument It became now compul- 
sive for the party-in-power to de- 
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notify the administrator and revive 
the elected body if they wanted the 
members of the Bidar Board to vote 
perhaps in favour of their candidate. 
The 11 members elected long back in 
1968 could not vote on account of 
the expiry of the 4 year term unless 
in view of S. 108 of Act 10 of 1959, 
the government issued another notifi- 
cation extending the term of office of 
those members. So the elective inte- 
rest of the candidate of the party-in- 
power could be promoted only if 
three or four quick administrative 
steps were taken, Firstly, there was 
to be a notification ending the admin- 
istrator’s term over the Bidar Board. 
Secondly, there was to be a notifica- 
tion extending the term of the 11 
members elected in 1968, Thirdly 
there was to be a notification of the 
election of the 5 members whose re- 
turn had been upheld in the High 
Court in June 1972. Fourthly, the 
electoral roll had to be amended by 
inclusion of these 16 names. If these 
steps were duly taken, 16 additional 
members would become electors and 
the party-in-power (if these electors 
belonged to that party or were under 
its influence) could probably expect 
their votes. The poll results show 
that the contest was keen and these 
16 votes would have been of great 
moment. In this high risk predica- 
ment, long bureaucratic indolence in 
issuing notifications and political in- 
difference to the functioning of local 
bodies produced a situation whore 
the electoral roll did not contain the 
names of the 16 members of the Bi- 
dar Board. 


9. Only a few days prior to April 
17, 1974 — the D-day — the affecied 
candidate, i. e. the appellant, moved 
the government for initiation of the 
steps mentioned above, but nothing 
happened, On April 16, the day be- 
fore the crucial date for closing the 
electoral roll, ie, the last date for 
making nominations, the appellant 
moved the Minister concerned who 
was in Bidar to get the necessary ad- 
ministrative steps taken quickly. He 
also moved the returning officer, RW 
2. We find the Minister making an 
endorsement on the petition, We no- 
tice the returning officer seeking tele- 
graphic instructions from govern- 
ment, We see government sending an 
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Under Secretary, PW 3, by air from 
Bangalore to Hyderabad and onward 
by car to Bidar with some orders. 
This PW 3 probably apprised the re- 
turning officer RW 2 about orders 
having been passed paving the way 
for inclusion of the 16 names in the 
electoral roll. PW 3; the Under 
Secretary, for reasons not known, 
makes a bee-line the same evening to 
Gulbarga where he meets the Minis- 
ter. The returning officer does not 
have with him any gazette notifica- 
tions, as we see that under S. 2 (20) 
of Act X of 1959, a notification must 
possess the inalienable attribute of 
publication in the official gazette. 
Admittedly, the returning officer did 
not come by any of the necessary 
notifications before the evening of 
the 17th. Admittedly, he did not have 
any gazette notifications before April 
25th. Under S. 27 of the Representa- 
tion of the People Act, 1950, the 
electoral registration officer who, in 
this case, is also the returning offi- 
cer, had to have before him gazette 
notifications which clearly he did 
not have till the 25th, ic, 8 days 
after the relevant date. Nevertheless 
he. obligingly enough, included the 
16 names which was in breach of the 
legal provisions. 


10. Frenzied official movements on 
and after April 16 are visible in this 
case. The scenario excites. suspicion. 
The candidate meets the Minister of 
his party on the 16th. The returning 
officer takes the unusual step of 
sending a telegram for instructions 
from government for inclusion of 
names in the electoral roll. The Secre- 
tariat despatches an Under Secretary 
to reach Bidar by air dash and long 
car drive, A meeting between the 
Under-Secretary and the electoral re- 
_ gistration officer follows and then 
“the Under Secretary winds up the 
day by meeting the Minister, pre- 
sumably to report things done, and 
the registration officer supplements 
the electoral roll by including 16 
more names, without getting the 
gazette notification. We have no 
doubt, as we will presently explain, 
that this inclusion is invalid, but 
what we are presently concerned with 
is the protracted inaction for years 
of the State government in issuing 
simple notifications to resuscitate the 
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Bidar Board and the sudden celerity 
by which a quick chase and spurt of 
action resulting in a Minister’s endorse- 
ment, the registration officer's tele- 
gram, Secretariat hyper-busyness, the 
unusual step of an Under Secretary 
himself journeying with Govt. orders 
to be delivered to the registra- 
tion officer, the electoral registration 
officer hastening to amend the elec- 
ral roll slurring over the legal re- 
quirement of a gazette ` notification 
and making it appear that every- 
thing was done on the 17th before 
mid-night, and a few other circum- 
stances, make up a complex of dubi- 
ous doings designed to help a cer- 
tain candidate belonging to the party- 
in-power,. 


11. The officers had no personal 
interest as such and, in fairness, we 
must state the High Court has ex- 
onerated them of any oblique con- 
duct to further their own interests. 
We wish to state clearly that having 
taken a close look at the develop- 
ments we are not inclined to impli- 
cate any of the officers — and there 
are quite a few involved — with mala 
fide conduct or collusion with the re- 
Legal peccadilloes 
are not fraud or collusion without 
more. However, the performance of 
the political government and the 
pressurization implicit in the hectic 
activities we have adverted to, read 
in the light of the likely political 
gains accruing to the party-in-power, 
generate apprehensions in our minds 
about the peril to the electoral pro- 
cess if political bosses in office rub- 


berise the public services to carry 
out behests which are contrary to 
the law but non-compliance with 


which might be visited with crypto- 
punitive consequences, We would 
have taken a harsher view against 
the public servants had we some- 
thing more than what may even be a 
rather strong suspicion of obliging 
deviance. Sometimes they are trans- 
fixed between Scylla and Charybdis. 
Even strong suspicion is no substitute 
for proof. It has often been 
that suspicion is the Upas 
under whose shade reason fails and 
justice dies, There is a core of truth 
in this caveat. 

12, Shri Bhat, counsel for the Ist 
respondent, argued his case strenu 
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ously but could not make out that 
vital nexus between the candidate 
who stood to gain and the officers 
whose action he impugned. More- 
over, the movements of the Minister 
at about that time raises doubts and 
the huge expenditure 
rushing an Under Secretary from 
Bangalore by air and road to Bidar 
were a drain on the publie exche- 
quer which could have been avoided 
if action had been taken in time by 
afew postal. communications. But 
the trial Judge erred in substituting 
suspicion for certitude and drawing 
untenable inferences where paucity of 
evidence snapped the nexus needed 
for collusion, A court must, as usual 
ask for proof beyond reasonable 
doubt from the party setting up cor- 
rupt practice even when there is a 
veneer of power politics stooping to 
conquer and officers thereby becom- 
ing vulnerable to ‘higher’ displeasure. 

13. The faith of the people in the 
good faith of government is basic to 
a republic. The administrative syn- 
drome that harms the citizens’ hopes 
in the State often manifests itself in 
eallously slow action or gravely sus- 


picious instant action and the fea- 
tures of this case demonstrate both. 
Admittedly, the Bidar Board elec- 


tions were substantially over in 1968 
and were more or less complete in 
1972 and yet the necessary notifica- 
tions in the gazette, which are the 


statutory pre-condition for the local 
body to be legally viable, were, for 
years, not published and, when the 


critical hour for the electoral list to 
be finalised fell at 3 p.m, on April 
17, 1974, the government and its offi- 
` cers went through exciting exercises 
` unmindful of legal prescriptions and 
managed the illegitimate inclusion of 
16 names in the electoral roll, We 


hope that the civil services in charge. 


of electoral processes which are of 
grave concern for the survival of our 
democracy will remember that their 
masters in statutory matters are the 
law and law alone, not political supe- 
riors if they direct deviance from the 
dictates of the law. It is never to be 
forgotten that our country is commit- 
ted to the rule of law and therefore 
functionaries working under statutes, 
even though they be government ser- 
vants, must be defiantly dedicated to 
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. tion on account of ‘corrupt 
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the law and the Constitution and, 
subject to them, to policies, projects 
and directions of the political govern- 
ment. ‘ 

“Be you ever so high, the law is 
above you” — this applies to our 
Constitutional order. 

14. Shri Bhat, counsel for the 1st 
respondent ultimately argued these 
aspects of the case. But, when we 
were more than half-way through, it 
became clear that the material link 
to make out invalidation of the elec- 
practice’ 
under S. 123 (7) of the 1951 Act was 
missing because it had not been made 
out in the evidence that there was 
collusion between the 2nd respondent 
and the appellant, At. that stage, 
taking a realistic stance, counsel ac- 
ceded to our view that while there 
was sufficient room for the Ist res- 
pondent to be disturbed about. the 
electoral verdict on the score of the 
inclusion of 16 names there was not 
any telling material, other than spe- 
culation or weak suggestion, that 
there was corrupt participation on 
the part of the officers. If this posi- 
tion were right — and we hold it is 
— what remains to be done is to as- 
certain the legal effect of the inclu- 
sion in the electoral roll of the new 
names after the expiry of the ap- 
pointed hour and date. 


15. According to the calendar for 
the poll contemplated in S. 30 of the 
1951 Act the last date for making 
the nominations was appointed as 
April 17, 1974. Section 33 (1) of the 
1951 Act requires that each candidate 
shall deliver to the returning officer 
a nomination paper as set out in the 
section: “between 11 O'clock in the.. 


forenoon and 3 O'clock in the aftér--" ` 


noon.” The appellant and the lst- 
respondent did file their nominations: . 
in conformity with Ss. 30 and 33 of 
the 1951 Act but the electoral regis- 
tration officer (2nd respondent in the 
appeal), included the names of 16 
persons representing the Bidar Board 
after 3 p.m. of April 17, 1974, There 
is a dispute between the parties as 
to whether such inclusion was direct- 
ed on the 17th (after 3 p.m.) or on 
the 18th, the former being the case 
of the appellant as well as the 2nd 
‘respondent, the latter being the case 
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of the 1st respondent and upheld by 
the High Court. The Court held 
that, in law, any inclusion of addi- 
tional names in the electoral roll of 
a constituency after 3 p.m., on . the 
last date for making nomination fix- 
ed under S, 30 (a) of the 1951 Act 
was illegal, Consequently, it arrived 
at the follow-up decision that the 16 
votes which had been cast by those 
objectionably added, had to be ignor- 
ed. On a further study of the evi- 
dence, the Court concluded that 
these 16 votes had been cast in fa- 
vour of the elected candidate and 
should therefore be deducted from 
his total tally. The appellant, who 
had secured 64 votes as against res- 
pondent No. ls 54, had only a lead 
of 10 votes. He slumped below the 
Ist respondent when 16 votes were 
deducted from his total. The neces- 
sary result, in the view of the High 
Court, was that not only had the ap- 
pellant’s election to be set aside but 
the ist respondent deserved to be 
declared duly elected. This was done. 

16. An appreciation of the evi- 
dence bearing on the question as to 
whether the 2nd respondent i e., the 
registration officer had acted under 
the appellant’s oblique influence in 
including the additional names after 
the last date for such inclusion, has 
led us to overturn the affirmative 
answer from the learned trial Judge. 
The holding that a ‘corrupt practice’, 
within the ambit of Sec, 123, had 
been committed by the appellant who 
was therefore disqualified under Sec- 
tion 8A led to two consequences, The 
appellant, who had won the election 
at the polls, lost the election in the 
court and, worse still, suffered a six- 
. year disqualification, The doubly ag- 
grieved appellant has challenged the 
-adverse verdict and the wounded 2nd 
.,: respondent (electoral registration of- 
». ficer) has separately appeared to wipe 
out the damaging effect of the ob- 
liging inclusion of names of electors 
after the time set by the law was 
over, We have already set aside the 
finding under S. 123 (7) of the 1951 
Act of corrupt practice and -with it 
falls the disqualification. 

17. The short point, whose impact 
maybe lethal to the result of the 
election, is as to whether Sec. 23 of 
. the 1950 Act should be read down in 


A.L R. 
conformity with Ss. 30 and 33 of the 
1951 Act. The proposition, which 


has appealed to the High Court, has 
the approval of the ruling in Baidya- 
nath (1970) 1 SCR 839: (AIR 1970 SC 
314). The Court, there, observed: 

“In our opinion, Cl, 23 (a) takes 
away the power of the electoral re- 
gistration officer or the chief electo- 
ral officer to correct the entries in 
the electoral rolls or to include new 
names in the electoral rolls of a con- 
stituency after the last date before 
the completion of that election......... 

It interdicts the concerned officers 
from interfering with the electoral 
rolls under the prescribed circum- 
stances, It puts a stop to the power 
conferred on them. Therefore it is 
not a question of irregular exercise 
of power but a Jack of power. x x 

x x x =x (p. 842 of SCR): 
(at p. 317 of AIR). 

We have earlier come to the con- 

clusion that the electoral registration 
officer had no power to include new 
names in the electoral roll on April 
27, 1968. Therefore votes of the 
electors whose names were included 
in the roll on that date must be held 
to be void votes.” (p, 843 of SCR): 
(at p. 317 of ATR) 
There is a blanket ban in Sec. 23 (3) 
on any amendment, transposition or 
deletion of any entry or, the issuance 
of any direction for the inclusion of 
a name in the electoral roll of a con- 
stituency ‘after the last date for 
making nominations for an election in 
that constituency ...... ’ This prohibi- 
tion is based on public policy and 
serves a public purpose as we will 
presently bring out, Any violation of|- 
such a mandatory provision conceiv- 
ed to pre-empt scrambles to thrust in- 
to the rolls, after the appointed time, 
fancied voters by anxious candidates 
or parties spells invalidity and we 
have, therefore, no doubt that if in 
flagrant violation of Section 23 (3), 
names have been included in the elec- 
toral roll, the bonus of such illegiti- 
mate votes shall not acerue, since the 
vice of voidance must attach to such 
names. Such void votes cannot help 
a candidate win the contest. 

18. Why do we say that there is 
an underlying public policy and a par- 
amount public purpose served by 
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Section 23 (3)? In our electoral 
scheme as unfolded in the 1951 Act, 
every elector ordinarily can be a can- 
didate. Therefore, his name must be 
included in the list on or before the 
date fixed for nomination. Otherwise 
he loses his valuable right to run for 
the elective office. It is thus vital 
that the electoral registration officer 
should bring in the names of all the 
electors into the electoral] roll before 
the date and hour fixed for present- 
ing the nomination paper. There is 
another equally valid reason for 
stressing the inclusion of the names of 
all electors before the hour for de- 
livering to the returning officer the 
nomination paper, Section 33 (4) of 
the 1951 Act reads: 

“(4) On the presentation of a nomi- 
nation paper, the returning officer 
shall satisfy himself that the names 
and electoral roll numbers of the 
candidate and his proposer as enter- 
ed in the nomination paper are the 
same as those entered in the electo- 
ral rolls: 

x x x x”, 
In the light of this provision the re- 
turning officer, on receipt of the no- 
mination paper, satisfies himself that 
the candidate’s name and 
roll number are correctly entered. 
Necessarily, this is possible only if 
the electoral roll contains the names 
of all the electors, Likewise, Section 
33 (5), which deals with a candidate 
who is an elector from a different 
constituency, requires of the candi- 
date the production of a certified 
copy of the relevant entry showing 
his name in such a roll, The infer- 
ence is inevitable that there must be 
a completed electoral roll when the 
time for filing the nomination paper 
expires. The argument is therefore 
incontrovertible that the final electo- 
ral roll must be with the returning 
fficer when the last minute for de- 
ivering the nomination paper ticks 
off. Subsequent additions to the 
lectoral register will inject confusion 
nd uncertainty about the constitu- 
nts or electors, introduce a disability 
or such subsequently included elec- 
ors to be candidates for the election 
nd run counter to the basie idea 
kunning through the scheme of the 
Act that in the preponderant pattern 
f elections, viz, for the legislative 
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assemblies and parliament, the elec- 
tors shall have the concomitant right 
of being candidates. The cumulative 
effect of these various strands of rea- 
soning and the rigour of the language 
of S. 23 (3) of the 1950 Act leaves no 
doubt in our minds that inclusion of 
the names in the eletoral roll ofa 
constituency after the last date for 
making nominations for an election in 
that constituency must be visited 
with fatality. Such belated arrivals 
are excluded by the talons of the! 
law, and must be ignored in the poll. 
It is appropriate to quote from 
Baidyanath (1970) 1 SCR 839 at page} 
842: (AIR 1970 SC 314 at p. 317)’ 
here: 

“The object of the aforesaid provi- 
sion is to see that to the extent pos- 
sible, all persons qualifed to be regis- 
tered as voters in any particular con- 
stituency should be duly registered 
and to remove from the rolls all 
those who are not qualified to be re- 
gistered, Sub-section (3) of S. 23 is 
an important exception to the rules 
noted earlier, It gives a mandate to 
the electoral registration officers not 
to amend, transpose, or delete any en- 
try in the electoral roll of a constitu- 
ency after the last date for making 
nominations for election in that con- 
stituency and before the completion 
of that election, If there was no such 
provision, there would have been 
room for considerable manipulations. 
particularly when there are- only 
limited number of electors in a con- 
stituency. But for that provision, it 
would have been possible for the con- 
cerned authorities to so manipulate 
the electoral rolls as to advance the 
prospects of a particular candidate.” 

19. A more tricky issue now 
arises, Assuming April 17, 1974- to 
be the last date for filing nomina- 
tions (and it is so in this case), can 
the electoral roll be amended on that 
date to include additional names. 
but after the hour set for presenting 
the nomination paper? 


20. Section 33 (1) specifies inflexi-! 
bly that the nomination paper shall 
be presented ‘between the hours of 
11 o'clock in the forenoon and 3 
o'clock in the afternoon’, That means’ 
that the duration of the day for pre-| 
sentation of nomination papers ter- | 











`. tion of S. 23 (3) of the 1950 Act. 
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minates at 3 o’clock in the afternoon. 
If an elector is to be able to file his 
nomination paper, his name must be 
on the electoral roll at 3 p.m., on the 
last day for filing nominations. So 
-the temporal terminus ad quem is 
also the day for finalisation of the 
electoral register and by the same 
token, that day terminates at just 
that hour when the returning officer 
shuts the door. The day is truncated to 
terminate with the time when recep- 
tion of nominations is closed, 


21. Section 23 of the 1950 Act does 
state that the inclusion of the names 
in the electoral roll can be carried out 
il] the last date for making nomina- 
tions for an election in the concerned 
constituency, What, then, is the last 
date? When does the last date cease 
to be? If the purpose of the provi- 









ab 
attribute of statutory construction, 
there can hardly be any doubt that 
the expression ‘last date for making 
nominations’ must mean the last hour 
of the last date during which pre- 
sentation of nomination papers is per- 
mitted under S. 33 of the 1951 Act. 
In short, S. 23 (3) of the 1950 Act 
and S. 33 (1), (4) and (5) of the 1951 
Act interact, fertilise and operate as 
a duplex of clauses, So viewed, the 
inclusion of the names in the electo- 


ral roll after 3 p.m., on April 1%, 
1974, is illegitimate and illegal. 
22. At this stage, it may be ap- 


propriate to make reference to 
Ramji Prasad Singh (1977) 1 SCR 741: 
(AIR 1976 SC 2573) to which one of 
us was a party. Indeed, attention of 
counsel was invited to this decision bv 
the Court. That case turned on the 
inclusion of 40 voters in age neo 
Y 
incorporating in the electoral roll 
new names after the last date for 
filing nomination, this Court held 
that such inclusion of new names 
would be clearly in breach of 
the mandate contained in Section 
23 (3) of the 1950 Act and, there- 
fore, beyond the jurisdiction of the 
electoral registration officer. This 
view is precisely what we have taken 
in the present case. 


A.L R. 
23. In that case this Court, on 
facts, took the view that the com- 


munication from the Chief Executive 
Officer of the local authority to sub- 


stitute certain new names in the 
electoral roll could not have been 
acted upon before April 6, 1972, the 


last date of nomination being April 
5, 1972, . This is clear from the fol- 
lowing observation in the judgment: 

"In fact the letter was ‘diarised’ by 
Shri Bose’s office on the 6th 
The fact of the matter seems to be 
that the notifications of the 4th April 
came too late for being acted upon 
before the dead-line, which was the 
5th. The red tape moved slowly, 
the due date expired and then every- 
one awoke to the necessity of curing 
the infirmity by hurrying with the 
implementation of the notifications. 
But it was too late and the law had 
already put in seal on the electoral 
roll as it existed on the 5th April. 
It could not be touched thereafter, 
until the completion of the election.” 
This Court, in that case, observed 
that it was ‘impossible to accept the 
half-hearted claim of Shri Bose that 
he passed orders for inclusion of the 
new names on the 5th itself’. This 


Court was not called upon to go in- 


to the question as to what would be 
the legal position if the electoral 
rolls were actually amended at 11.30 
p.m, on 5th April after the last Hour 
for the nomination, viz., 3 pm. on 
that day. This finer facet which falls 
for consideration in the present ap- 
peal viz., whether the ‘last day’ con- 
templated in S. 23 (3) of the 1950 
Act ends at 3 p.m. on that day for 
the purpose, or continues until mid- 
night did not actually arise for judi- 
cial investigation in Ramji Prasad’s 
ease (AIR 1976 SC 2573). 


24. The upshot of the above in- 
terpretation is that the 16 names 
which have been brought into the 


electoral register subsequent to 3 
p.m, of April 17, 1974 must be ex- 
eluded from the reckoning to deter- 
mine the returned candidate. 

25. The learned Judge has declar- 
ed the 2nd respondent duly elected 
on the strength, mainly, of inference 
drawn from the oral evidence of the 
rival candidates. The ballots are 
alive and available and speak best. 
Why, then, hazard a verdict on the 
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flimsy foundation of oral evidence 
rendered by interested parties? The 
vanquished candidate’s ipse dixit or 
the victor’s vague expectations of vo- 
ters’ loyalty — the grounds relied 
on — are shifting sands to build a 
firm finding upon, knowing how no- 
torious is the cute art of double-cros- 
sing and defection in electoral poli- 
tics and how undependable the testi- 
monial lips of partisans can be unless 
authenticated by surer corroboration. 
Chancy credulity must be tempered 
by critical appraisal, especially when 
the return by the electoral process is 
to be overturned by unsafe forensic 
guesses. And where the ground for 
recount has been fairly laid by testi- 
mony, and the ballot papers, which 
bear clinching proof on their bosoms, 
are at hand, they are the best evi- 
dence to be looked into. No party 
can run away from their indelible 
truth and we wonder why the learn- 
ed Judge avoided the obvious and re- 
risky. Maybe, he 


| thought reopening and recount of 


' ballots may undo the secrecy of the 


poll. We are sure that the correct 
course in the circumstances of this 
ease is to send for and scrutinize the 
16 ballots for the limited purpose. of 
| discovering for whom, how many of 
the invalid sixteen have been cast. 
| Secrecy of ballot shall be maintained 
when scrutiny is conducted and only 
that part which reveals the vote 
(not the persons wha voted) shall 
be open for inspection, 


_ 26. What, then, is the result of the 
‘reasoning which have prevailed with 


us? It is simply this, viz., that the 
16 votes of the members of the Bi- 
dar Board should be excluded and 
the consequential tilting of the re- 


sult rediscovered. We are. therefore, 
constrained to direct the High Court 


to send for the ballot papers and 
pick out the 16 ballots relating to 
the Bidar Board members, examine 


them without exposing the identity of 
the persons who have voted and to 
whom they have voted and record a 
re-tally excluding these 16 tainted 
votes from the respective candidates. 
If the resultant balance-sheet shows 
that the appellant has polled less 
valid votes than the Ist respondent, 
his election will be set aside and the 
Ú respondent declared duly elected. 
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If, on the other hand, despite these’ 
deletions the appellant scores over 
the Ist respondent, his return will be 
maintained. Anyway, counsel on 
both sides agree that the best course 
will be to call for a report from the 
High Court in the light of the opera- 
tions above indicated. The Jearned 
single Judge who heard the case will 
examine the 16 ballots as directed 
above consistently with natural jus- 
tice, record the number of votes out 
of the 16 each has got and forward 
to this Court a comprehensive and 
correct statement with the necessary 
particulars, This report shall be made 
within 3 weeks from the receipt of 
the records from this Court and the 
appeal shall be posted for disposal 
immediately the report reaches. With 
these directions we dispose of the ap- 
peal pro tempore. 


27. By way of post-script, we may 
state that counsel for the lst respon- 
dent submitted, after we crystallized 
the directions indicated above, that 
he was not too sure whether the 16 
ballot papers could be identified. The 
appellant’s counsel, however, asserted 
that there were numbers indelibly 
imprinted on the reverse of the bal- 
lot papers and, as such, the identifi- 
cation of 16 impugned votes may not 
present a problem. In the event of 
impossibility of fixing identity, a re- 
port to that effect will be forthcom- 
ing from the High Court and we 
may notwithstanding the observations 
about the oral evidence made above, 
re-hear the case with a view to re- 
cord our finding as to which way the 
voting went, out of the offending 16, 
so that we may determine whether 
the result of the election has been 
materially affected, If it is not pos- 
sible, further suitable directions will 
be considered, 


28. We may also mention that at 
one stage of the arguments Shri L, N. 
Sinha drew our attention to a de- 
signedly wide amendment to the Act 
of 1951 made in the wake of the 
election case of Smt. Indira Gandhi. 
Its validity, for our provisions, has 
been upheld by this Court in Smt. 
Indira Nehru Gandhi v, Raj Narain 
(1976) 2 SCR 347:(AIR 1975 SC 


2299), It was pressed before us that 
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t 
with the re-definition of ‘candidate’ 


in S. 79 (b) and the addition of a` 


proviso to 8. 127 (7), by Act XL of 
1975, the present election petition 
had met with its statutory Waterloo. 
But Shri Bhat urged that his aver- 
ments of officials’ abetment of pro- 
motion of the appellant’s candidacy 
related also to a point of time after 
the nomination paper was filed. He 
also submitted that the imputations 
against the electoral registration offi- 
cer were so far beyond his duties 
that the blanket proviso could not 
protect the acts, Since we have taken 
the view that corrupt practice, even 
under the amended S, 123 (7), has 
not been established, the pronounce- 
ment on the exonerative efficacy of the 
amended Act does not arise, But of- 
ficials must realise — and so too the 
highest in administration — that the 
proviso to S. 123 (7) does not autho- 
rise out-of-the-way doings which are 
irregular. A wrong does not become 
right if the law slurs over it, 


29. We part with this case with 
an uneasy mind, There is a finding 
by the High Court that an influen- 
tial candidate had interfered with of- 
ficials to adulterate an electoral roll. 
We have vacated the finding but 
must warn that the civil services 
have a high commitment to: the rule 
of law, regardless of covert com- 
mands and indirect importunities of 
bosses inside and outside government. 
Lord Chesham said in the House of 
Lords in 1958: “He is answerable to 
law alone and not to any public 
authority.” A suppliant, obsequious, 
satellite public service — or one that 
responds to allurements, promotional 
or pecuniary — is a danger to a de- 
mocratic polity and to the supre- 
macy of the rule of law. The courage 
and: probity of the hierarchical elec- 
tion machinery and its engineers, 
even when handsome temptation en- 
tices or huffy higher power brow- 
beats, is the guarantee of electoral 
purity. To conclude, we are unhappy 
that such aspersions against public 
servants affect the integrity and 
morale of the services but where the 
easy virtue of an election official or 
political power-wielder has distorted 
the assembly-line operations, he will 
suffer one day. Be that as it may, 


A.I.B. 


we express no final opinion beyond 
what has already been said. 


Order accordingly. 
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GOSWAMI AND P. N. SHINGHAL, JJ.. 
Criminal Appeal No. 204 of 1976:-— 


State of Maharashtra, Appellant v. M/s. 
Shantilal Kalidas Gujarathi, Respondent. 


Criminal Appeal No. 216 of 1976 :— 

State of Kerala, Appellant v. Alaserry 
Muhammad, Respondent. 

Criminal Appeal No. 217 of 1976 :— 

State of Kerala, Appellant v. Krishnan 
Bhuvandran, Respondent. : 

Criminal Appeal No. 218 of 1976 :— 

Food Inspector, Corpn. of Calcutta, Ap- 
pellant v. P. Moosa Koya and another, 
Respondents, 


Criminal Appeal No. 278 of 1976 :— 
Municipal Corpn. of Delhi, Appellant v, 
Hans Raj and the State, Respondents, 
Criminal Appeals Nos, 204, 216, 217, 218 
and 278 of 1976, D/- 22-3-1977. 
Prevention of Food Adulteration Rules 
(1955), R. 22 — Whether R. 22 is manda- 
tory and non-compliance thereof is- fatal 
to presecutioa — Observation in AIR 1975 
SC 189 that shortage in quantity of food 
sample sent for analysis is not permitted 
by statute has led to conflict of opinion — 
Reference to larger Bench suggested. 
(Paras 1 to 3) 
Cases Referred: Chronological Paras 
AIR 1975 SC 189: (1975) 2 SCR 886 2 


CHANDRACHUD, J.:— These appeals 
raise an important question whether R. 22 
of the Prevention of Food Adulteration 
Rules is mandatory and whether non- 
compliance with the rule ig fatal to the 
prosecution. We are informed by the 
learned Additional Solicitor General that 
most of the High Courts have taken the 
view that the particular rule is directory 
and not mandatory so that, even if the 
rule is not strictly complied with, the 
prosecution is not liable to fail for that 
reason, 


2. There is, however, a judgment of 
this Court in Rajal Das Guru Namal 
Pamanani v. The State of Maharashtra, 
(1975) 2 SCR 886: (AIR 1975 SC 189) in 
which a Bench of four learned Judges, 
speaking through the. learned Chief Jus- 
tice, observed that “the shortage in quan- 
tity for analysis is not permitted by the 
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statute”, By reason of this observation, 
many High Courts have felt compelled to 
pass orders of acquittal, whenever the 
exact quantity mentioned in the rule was 
not obtained by the Food Inspector by 
way of sample for being sent for analysis 
to the public analyst. 

3. As stated earlier. the question is of 
far-reaching - importance. Since. with 
great respect. the observations made in 
Rajal Das’s case, though not direct, can- 
not be ignored, it is necessary in the inte- 
rest of justice that the question be exa- 
mined by a larger Bench. 

4. Accordingly, we direct that the 
papers of these appeals should be placed 
before the learned Chief Justice to enable 
him to refer these appeals to a larger 
Bench, 

Order accordingly. 
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(From: (1976) 78 Bom LR 454) 
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P. S. KAILASAM. JJ. 

Bhagwan Vishwanath Phadnis and 
others, Appellants v. Bhaskar Digam- 
ber Choudhary, Respondent. 

Civil Appeal No. 1118 of 1976, D/- 
29-7-1977. 

Constitution of India, Arts, 136 and 
227 — Appeal by special leave — Case 
under Bom, Act 57 of 1947 — Con- 
current findings by two lower Courts 


as to requirement of landlord and 
on question of hardship — Peti- 
tion under Article 227 by tenant 


against judgment of lower appellate 
Court — High Court setting aside en- 
tire judgment of lower appellate 
case — Judg- 
set aside and 
order of remand modified, (1976) 78 
om LR 454, Partly reversed. 


The landlords filed a suit against 
he tenant for possession of a block 
f three rooms and a verandah let 
ut to him as a monthly tenant. 
fter considering the requirements of 
he landlords and on consideration of 
he question of comparative hard- 
hip to the parties, the trial Court 
assed a decree for possession in fa- 
rour of the landlords. That decree was 













onfirmed in appeal, whereupon the 
enant filed a petition in the High 
ourt under Article 227. The High 
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Court allowed that petition, set 
aside the judgment of the Joint Judge 
and remanded the appeal to him for 
a decision in the light of the ooserva- 
tions contained in its judgment, 
While the appeal against the judg- 
ment of the trial Court was pending 
before the Joint Judge, the tenant 
filed an application agreeing to hand 
over possession of one of the three 
rooms in his occupation to the land- 
lords. The Joint Judge overlooked 
that application and did not pass any 
orders thereon. In an appeal by spe- 
cial leave against the judgment cf 
the High Court: . 

Held, that it was not necessary for 
the Judge of the High Court to set 


aside the entire judgment of the 
Joint Judge and reopen the appeal 
before him, The two courts of: fact 


had concurrently recorded the find- 
ing that the landlords required the 
suit premises for the personal use 
and occupation of one of them and 
that the balance of convenience was 
in their favour. The judgment of 
the High Court should be set aside 
and the remand order confirmed but 
should be modified in its operation 
by limiting it to a consideration of 
the two questions, namely (i) whe- 


ther the suit premises can be con- 
veniently split up and (ii) whether 
the offer made by the tenant can 


adequately meet the needs of one of 
the landlords. If the premises can- 
not be conveniently split up. no fur- 
ther question will arise and the suit 
must succeed. It is only if they can 
be so split up that the 2nd question 
shall have to be decided, (1976) 78 
Bom LR 454, Partly reversed, 
(Paras 3 and 4) 
CHANDRACHUD, J:— The appel-. 
lants are owners of a house situated. 
at 1204/23, Shivaji Nagar. Poona.. 
They filed a suit against the respon- ` 
dent for possession of a block of 
three rooms and a verandah let out 
to him as a monthly tenant. After 
considering the requirements of the 
appellants and on consideration of 
the question of comparative hardship 
to the parties, the trial Court passed 
a decree for possession in favour of 
That decree was con- 
the learned 
whereupon the 
petition in the 


firmed in appeal by 
Joint Judge, Poona, 
respondent filed a 
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High Court under Art. 227 of the 
Constitution. By a judgment dated 


February 12, 1976 the High Court 
allowed that petition, set aside the 
judgment of the Joint Judge and re- 
manded the appeal to him for a de- 
cision in the light of the observa- 
tions contained in its judgment. This 
appeal by special leave is ‘directed 
against the judgment of the High 


. Court: 


2. Section 13 (1) (g) of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act, 1947 provides, in 
so far as is material, that a landlord 
shall be entitled to*recover possession 
of any premises from his tenant, if 
they are reasonably and bona fide 
required by him for his own occupa- 
tion or for.the occupation of any 
person for whose benefit the premi- 
ses are held, But. by sub-sec. (2) of 
Section 13, a decree for eviction can- 
not be passed on this ground if the 
Court is satisfied that greater hard- 
ship would be caused by passing the 
decree than by refusing to pass it. 
The question of comparative hardship 


arising under sub-sec, (2) was con- 
sidered both by the trial Court and 
the , First Appellate Court, which 


took’ the view that not only did the 


_ appellants require the suit premises 


for ‘their personal use and occupation 
but that greater hardship would be 
caused to them if a decree for pos- 
session were not passed in their fa- 
vour. The learned Joint Judge dis- 
posed of the question of hardship by 
observing that the 2nd appellant for 
whose personal use the premises were 


required and the respondent were 
“placed in almost identical cireum- 
stances”, meaning thereby that- the 


issue of hardship was evenly balanc- 
ed: but he concluded that the fact 
that the 2nd appellant was one 


3. We are unable to appreciate, 
after considering everything that the 
learned Judge of the High Court has 
said in his elaborate judgment. th? 
it was necessary to set aside the en- 
tire judgment of the Joint Judge and 
reopen the appeal before him. The 
two courts of fact had concurrently 
recorded the finding that the land- 
lords require the svit premises for 


‘ithe personal tse and occupation of 
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of. 
_ the owners “tilts the balance” in fa-, 
” your of the appellants. 


A.L R. 


one of them and that the balance of 
convenience was in their favour. It 
must be mentioned that the learned 
Joint Judge did not deal’ with the 
question of hardship by merely re- 
sorting to the tilting of the scales 
though even that course may in con- 
ceivable cases be permissible. He 
examined the evidence carefully and 
held in favour of the landlords be- 
cause the respondent had retired 
from the Government service on a 
salary of Rs, 1,800/- p.m., that he 
drew a pension of over Rs. 500/-, 
that his daughters were married, his 
elder son had set up medical practice 
at Jalgaon, the younger one was tak~ 
ing education at Pawai, that no re- 
liable evidence was produced to bear 
out the respondent’s assertion that it 
was necessary for him to live in 
Poona as the climate there suited his 
wife’s ailment of rheumatism and that 
with the means at his disposal. the 
respondent could find alternate aec- 
commodation in Poona. 


4. If the High Court felt that 
there was any particular issue which 
ought to have been considered by the 
Joint Judge but was not considered 
by him, a finding could have bee 
called for on that question or th 
order of remand could have bee 
limited to that question. That i 
what we propose to do for the rea 
sons which we will immediately pro 
ceed to mention. 























5. While the appeal against th 
judgment of the trial Court wa 
pending before the learned Join 


Judge, the respondent filed an appli 
cation on September 6, 1975 agreeing 
to hand over possession of one oj 
the three rooms in his occupation t 
the appellants. The appellants bein 
already in possession of a hall on th 
first floor of the building for 

common use, the resnondent’s 

was calculated to show that if 
landlords were given possession 
one more room. the need of the 2n 
appellant in regard to which th 
suit was filed would be satisfied Un 
fortunately. the Joint Judge over 
looked that application and did no 
pass any orders thereon. What w 
now propose to do is to direct hi 
to consider the application and deter 
mine (i) whether the suit premise 


1977 


ean be conveniently split up and (ii) 
whether the offer made by the res- 
pondent can adequately meet the 
needs of the 2nd appellant. If the 
premises cannot be conveniently split 
up. no further question will arise 
and the suit must succeed, It is 
only if they can be so split up that 
the 2nd question shall have to be 
decided. 


6. We, therefore, allow this appéal 
and set aside the judgment of the 
High Court. We, however, confirm 
the order of remand but modify its 
operation by limiting it to a conside- 
ration of the two questions set out in 
the preceding paragraph of our judg- 
ment. The findings already recorded 
by the trial Court and the Joint 
Judge on all other questions will 
stand and the appeal shali be dispos- 
ed of in the light of the finding that 


the Joint Judge will record on the 
two issues remanded to him. The 
learned Judge may give liberty to 


the parties to adduce evidence on 
those issues. There will be no order 
as to costs, 

Appeal partly allowed. 
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(From: Punjab & Haryana)* 
N. LL UNTWALIA AND 
S. MURTAZA FAZAL ALI, JJ. 


Amar Nath and others, Appellants 
v. State of Haryana and others, Res- 
pondents. 


Criminal Appeal No, 124 of 1977, 
D/- 29-7-1977. 


{A) Criminal P, C. (1974), Ss. 397 
(2) and 482 — Scope — Revision 
against order barred under S. 397 (2) 
— Power under S, 482 not to be 
exercised to defeat the bar. 


Section 482 contains the 
powers of the Court and does not 
confer any new powers but preser- 
ves the powers which the High Court 
already possessed, A harmonious 
construction of Ss. 397 and 482 
would lead to the irresistible conclu- 


inherent 


*(Criminal Misc, Petn, No, 6070 of 
1976, D/- 14-2-1977 (Puni)). 
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sion that where a particular order 
is expressly barred under S, 397 (2) 
and cannot be the subject of revi- 
sion by the High Court, then to such .- 
acase the provisions of Section 482 
would not apply. It is well settled 


that the inherent powers of the 
Court can ordinarily be exercised 
when there is no express provision 


on the subject-matter, Where there 
is an express provision, barring a 
particular remedy, the Court cannot 
resort to the exercise of inherent 
powers. (Para 3) 


(B) Criminal P. C. (1974), Section 


-3897 (2) — “Interlocutory order? — 


Interpretation of — Order 
some of the accused on perusal of 
police report — Subsequent order 
summoning them held, in circum- 
stances of case, not to be an interlo- 
cutory one: Cri, Mise. Petn, No. 6070 
of 1976, D/- 14-2-1977 (Punj & Har- 
yana), Reversed. 

The term “interlocutory order” in 
S. 397 (2) has been used in a res- 
tricted sense and not in any broad 
or artistic sense, It merely denotes 
orders of a purely interim or tempo- 


releasing 


rary nature which do not decide or 


touch the important rights or the lia- 
bilities of the parties. Any order 
which substantially affects the right 
of the accused, or decides certain 
rights of the parties cannot be said 
to be an interlocutory order so as to 
bar a revision to the High Court 
against that order, because that would 
be against the very object which form- 
ed the basis for insertion af this par- 
ticular provision in S. 397. Thus, for 
instance, orders summoning witnes- 
ses, adjourning cases, passing orders 
for bail, calling for reports and 
such other steps in aid of the pend- 
ing proceeding, may no doubt 
amount to interlocutory orders against 
which no revision would lie under 
Section 397 (2). But orders which 
are matters of moment and which 
affect or adjudicate the rights of the 
accused or a particular aspect of the 
trial cannot be said to be interlocu- 
tory order so as to be -outside the 
purview of the revisional jurisdic- 
tion of the High Court, Case law re- 
ferred to. (Para 6) 

The F, I. R. mentioned a number 
of accused persons including the ap- 
pellants as having participated in the 
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occurrence which resulted in the 
death of the deceased, The police, 
after holding investigations, submit- 
ted a charge-sheet against the other 
accused persons except the appel- 
lants against whom the police opined 
that no case at all was made out, 
The Judicial Magistrate, who after 
perusing the report set the appellants 
at liberty after having accepted the 
report, A revision petition filed by 
the complainant before the Sessions 
Judge against the order of the Magis- 
trate releasing the appellants was 
dismissed. The informant then filed 
a regular complaint before the Judi- 
cial Magistrate against all the ac- 
cused including the appellants which 
was also dismissed on merits. The 
Sessions Judge in revision, however, 
set aside the order dismissing the 
complaint and ordered further in- 
quiry. The Magistrate on receiving 
the order of the Sessions Judge sum- 
moned the appellants straightway 
which meant that the appellants were 
to be put on trial, The petition 
under S. 482 and S. 397 against the 
order of the Magistrate was dismiss- 
ed by the High Court on the ground 
that the order summoning the appel- 
lants was an interlocutory one. 


Held, that the order of the Magis- 
trate summoning the appellants was 
one which was a matter of moment. 
If the appellants were not summon- 
ed, then they could not have faced 
the trial at all. but by compelling 
. the appellants to face a trial with- 
out proper application of mind could 
not be held to be an interlocutory 
matter but one which decided a seri- 
ous question as to the rights of the 
appellants to be put on trial. That 
being the position, a revision against 
the order was fully competent under 
S. 397 (1) or under S. 482, because 
the scope of both these sections in a 
matter of this kind is more or less 
the same. Cr], Misc. Petn. No. 6070 
of 1976, D/- 14-2-1977 (Punj & Har), 
Reversed, . (Paras 10 & 11) 
Cases Referred: Chronological Paras 
AIR 1970 SC 406 9 
AIR 1969 Delhi 85 (FB) 9 
AIR 1968 SC 733: (1968) 2 SCR 685: 

1968 Cri LJ 876 
AIR 1967 SC 799 
AIR 1960 All 692 (FB) 
AIR 1960 Cal 190 


& co “I Oo 


ALR, 

ATR 1959 J & K 139 9 
AIR 1920 Lah 326 9 
Mr. D. Mookerjee, Sr. Advocate 


(Mr. D. N. Mukherjee, Advocate with 
him), for Appellants; Mr. H. S. Mar- 
wah, Advocate (for No. 1) and M/s. 
Anand Prakash and S. C, Patel, Ad-. 
vocates, (for No. 2), for Respondents. 


FAZAL ALI, 5J.:— This appeal by 
special leave involves an important 
question as to the interpretation, 
scope, ambit and connotation of the 
word “interlocutory order” as appear- 
ing in sub-s, (2) of S. 397 of the 
Code of Criminal Procedure 1973. 
For the purpose of brevity, we shall 
refer to the Code of Criminal Proce- 
dure, 1898 as “the 1898 Code”, to 
the Code of Criminal Procedure, 1898 
as amended in 1955 as “the 1955 
Amendment” and to the Code of Cri- 
minal Procedure, 1973 as “the 1973 
Code”, The appeal arises in the fol- 
lowing circumstances, 


2. An incident took place in vil- 
lage Amin on April 23, 1976 in the 
course of which three persons died 
and F.I.R. No, 139 dated April 23, 
1976 was filed at police station. 
Butana, District Karnal at about 5-30 
P.M. The F.I.R. mentioned a num- 
ber of accused persons including the 
appellants as having participated in 
the occurrence which resulted in the 
death of the deceased, The police, 
after holding investigations, submit- 
ted a charge-sheet against the other 
accused persons except the appellants 
against whom the police opined that 
no case at all was made out as no 
weapon was recovered nor was there 
any clear evidence about the partici- 
pation of the appellants, The police 
thus submitted its final report under 
S. 173 of the 1973 Code in so far as 
the appellants were concerned. The 
report was placed before Mr. B, K. 
Gupta the Judicial Magistrate Isb 
Class, Karnal, who after perusing the 
same set the appellants at liberty after 
having accepted the report. It ap- 
pears that the complainant filed a re- 
vision petition before the Additional 
Sessions Judge, karnal against the 
order of the Juditial Magistrate, ist 
Class, Karnal releasing the appellants, 
but the same was dismissed on July 
3, 1976. The informant filed a regular 
complaint before the Judicial Magis- 
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trate, Ist Class, on July 1, 1976 against 
all the 11 accused including the ap- 
pellants, The learned Magistrate, 
after having examined the complain- 
ant and going through the record, 
dismissed the complaint as he was 
satisfied that no case was made 
out against the appellants. There- 
after the complainant took up the 
matter in revision before the Sessions 
Judge, Karnal, who this time accept- 
ed the revision petition and remand- 
ed the case to the Judicial Magistrate 
for further enquiry. On November 
15, 1976, the learned -Judicial Magis- 
trate, on receiving the order of the 
Sessions Judge, issued summons to 
the appellants straightway. The ap- 
pellants then moved the High Court 
under S. 482 and S. 397 of the 1973 
Code for quashing the order of the 
Juicial Magistrate mainly on the 
ground that the Magistrate had issu- 
ed the summons in a mechanical 
manner without applying his judicial 
mind to the facts of the case. The 
High Court dismissed the petition in 
limine and refused to entertain it on 
the ground that as the order of the 
Judicial Magistrate dated November 
15, 1976 summoning the appellants 
was an interlocutory order, a revl- 
sion to the High Court was barred by 
virtue of sub-s. (2) of S. 397 of the 
1973 Code. The learned Judge fur- 
ther held that as the revision was 
barred, the Court could not take up 
the case under S. 482 in order to 
quash the very order of the Judicial 
Magistrate under S, 397 (1) of the 
1973 Code otherwise. the very object 
of S. 397 (2) would be defeated 


3. While we fully agree with the 
view taken by the learned Judge that 
where a revision to the High Court 
against the order of the Subordinate 
Judge is expressly barred under sub- 
s. (2) of S. 397 of the 1973 Code the 
inherent powers contained in 8. 482 
would not be available to defeat the 
bar contained in S. 397(2). Section 482 
of the 1973 Code contains the inhe- 
rent powers of the Court and does 
not confer any new powers but pre- 
serves the powers which the High 
Court already possessed, A harmo- 
nious construction of Ss. 397 and 482 
would lead to the irresistible conclu- 
sion that where a particular order is 
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expressly barred under S., 397 (2) and 
cannot be the subject of revision bv 
the High Court, then to such a case 
the provisions of S, 482 would not 
apply.. It is well settled that the in- 
herent powers of'the Court can ordi- 
narily be exercised when there is no 
express provision on the subject- 
matter. Where there is an express 
provision, barring a particular re-: 
medy, the Court cannot resort to the: 
exercise of inherent powers, 

4. .So far as the second plank of 
the view of the learned Judge that 
the order of the Judicial Magistrate 
in the instant case was an interlocu- 
tory order is concerned, it is a mat- 
ter which merits serious considera- 
tion, A history of the criminal legis- 
lation in India would manifestly re- 
veal that so far the Code of Crimi- 
nal Procedure is concerned both in 
the 1898 Code and 1955 amendment 
the widest possible powers of revi- 
sion had been given to the High 
Court under Ss. 435 and 439 of those 
Codes, The High Court could exa- 
mine the propriety of any order 
whether final or interlocutory—passed 
by any Subordinate Court in a crimi- 
nal matter. No limitation and restric- 
tion on the powers of the High Court 
were placed, But this Court as also 
the various High Courts in India, by 
along course of decisions, confined 
the exercise of revisional powers only 
to cases where the impugned order 
suffered from any error of: law or 
any legal infirmity causing injustice 
or prejudice to the accused or was 
manifestly foolish or perverse, These 
restrictions were placed by the case 
law, merely as a rule of prudence ra- 
ther than a rule of law and in suit- 
able cases the High Courts had the 
undoubted power to interfere with 
the impugned order even on facts. 
Sections 435 and 439 being identical 
in the 1898 Code and 1955 insofar as 
they are relevant run thus: i 





"435 (1) The High Court or any 
Sessions Judge or District Magistrate, 
or any Sub-divisional Magistrate em- 
powered by the State Govt. in this he- 
half, may call for and examine the 
record of any proceeding before any 
inferior criminal Court situate with- 
in the local limits of its or his juris- 
diction for the purpose of satisfying 
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itself or himself as to the correctness, 
legality or propriety of any finding, 
sentence or order recorded or passed, 
and as to the regularity of any pro- 
ceedings of such inferior Court 

“439. (1) In the case of any pro- 
ceeding the record of which has been 


called for by itself or which has 
been reported for orders, or which 
otherwise comes to its knowledge, 


the High Court may, in its discretion, 
exercise any of the powers conferred 
on a Court of appeal by Sections 423, 
426, 427 and 428 or on a Court by 
Section 338, and may enhance the 
sentence: and. when the Judges com- 
posing the Court of revision are 
equally divided in opinion, the case 
shall be disposed of in manner pro- 
vided by Section 429. 


(2) No order under this section shall 
be made to the prejudice of the ac- 
cused unless he has had an opportu- 
nity of being heard either personally 
or by pleader in his own defence.” 
In fact the only rider that was put 
under Section 439 was that where 
the Court enhanced the sentence the 
accused had to be given an opportu- 
nity of being heard. 


5. The concept of an interlocutory 


order qua the revisional jurisdiction 
of the High Court, therefore, was 
completely foreign to the earlier 


Code. Subsequently it appears that 
there had been large number of ar- 


rears and the High Courts were 
flooded with revisions of al kinds 
against interim or interlocutory 


orders which led to enormous delay 
in the disposal of cases and exploita- 
tion of the poor accused by the af- 
Juent prosecutors, Sometimes in- 
terlocutory orders caused harassment 
to the accused by unnecessarily pro- 
tracting the trials. It was in the 
background of these facts that the 
Law Commission dwelt on this aspect 
of the matter and in the 14th and 
41st reports submitted by the com- 
mission which formed the basis of 
the 1973 Code the said commission 
suggested revolutionary changes to 
be made in the powers of the High 
Courts. The recommendations of the 
commission were examined carefully 
by the Government, keeping in view, 
the following basic considerations: 
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This is 
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*“i) an accused person should get a 
fair trial in accordance with the ac- 
cepted principles of natural justice; 

(ii) every effort should be made to 
avoid delay in investigation -and trial 
which is harmful not only to the in- 


dividuals involved but also to so- 
ciety; and 

(iii) the procedure should not be 
complicated and should, to the ut- 


most extent possible, ensure fair deal 
to the poorer sections of the commu- 
nity.” 
clearly mentioned in the 
Statement of Objects and Reasons ac- 
companying the 1973 Code. Clause 
(d) of Paragraph 5 of the Statement 
of Objects and Reasons runs thus: 
“the powers of revision against in- 
terlocutory orders are being taken 
away, as it has been found to be one 
of the main contributing factors in 
the delay of disposal of criminal 
cases,” 
Similarly, replying to the debate in 
the Lok Sabha on sub-clause (2) of 
Clause 397, Shri Ram Niwas Mirdha, 
the Minister concerned, observed as 
follows: 


“Tt was stated before the Select 

Committee that a large number of 
appeals against interlocutory orders 
are filed with the result that the ap- 
peals got delayed considerably, Some 
of the more notorious cases concern 
big business persons. So, this new 
provision was also welcomed by most 
of the witnesses as well as the Select 
Committee, This was a 
well-thought out measure so we do 
not want to delete it.” 
Thus it would appear that S. 397 (2) 
was incorporated in the 1973 Code 
with the avowed purpose of cutting 
out delays and ensuring that the ac- 
cused persons got a fair trial with- 
out much delay and the procedure 
was not made complicated. Thus the 
paramount object in inserting this 
new provision of sub-s, (2) of S. 397 
was to safeguard the interest of the 
accused. 

6. Let us now proceed to inter- 
pret the provisions of S. 397 against 
the historical background of these 


Coe ane emewn eee 


facts, Sub-section (2) of S. 397 of the. 


1973 Code may be extracted thus: 
“The powers of revision conferred 

by sub-section (1) shall not be exer- 

cised in relation to any interlocutory 
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order passed in any appeal, inquiry, 
trial or other proceeding.” 


The main question which falls for 
determination in this appeal is as to 
what is the connotation of the term 
“interlocutory order” as appearing in 
sub-s, (2) of S. 397 which bars any 
revision of such an order by the 
High Court. The term ‘interlocutory 
order” is a term of well-known jegal 
significance and does not present any 
serious difficulty, It has been used 
in various statutes including the Code 
of Civil Procedure, Letters Patent of 
the High Courts and other like sta- 
tutes. In Webster’s New World Dic- 
tionary “interlocutory” has been de- 
fined as an order other than final de- 
cision, Decided cases have laid down 
that interlocutory orders to be ap- 
pealable must be those which decide 
the rights and liabilities of the par- 
ties concerning a particular aspect. It 
seems to us that the term “interlocu- 
tory order” in S. 397 (2) of the 1973 
Code has been used in a restricted 
sense and not in any broad or artis- 
tic sense. It merely denotes orders 
of a purely interim or temporary na- 
ture which do not decide or touch 
the important rights or the liabilities 
of the parties, Any order which sub- 
stantially affects the rights of the ac- 
cused, or decides certain rights of the 
parties cannot be said to be an inter- 
locutory order so as to bar a revi- 
sion to the High Court against that 
order, because that would be against 
the very object which formed the 
basis for insertion of this particular 
provision in S, 397 of the 1973 Code. 
Thus, for instance, orders summon- 
ing witnesses. adjourning cases, pass- 
ing orders for bail, calling for re- 
ports and such other steps in aid of 
the pending proceeding, may no doubt 
amount to interlocutory orders against 
which no revision would lie under 
Section 397 (2) of the 1973 Code. 
But orcers which are matters of mo- 
ment and which affect or adjudicate 
the rights of the accused or a parti- 
‘cular aspect of the trial cannot be 
said to be interlocutory order so as 
to be outside the purview of the re- 


visional jurisdiction of the High 
Court. g 
7. In Central Bank of India v. 


Gokal Chand, AIR 1967 SC 799 at 
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p. 800 this Court while deseribing 
the incidents of an interlocutory 
order, observed as follows: 

“Ir the context of S. 38 (1), the 
words “every order of the Control- 
ler made under this Act”, though 
very wide, do not include interlocu- 
tory orders, which are merely pro- 
cedural and do not affect the rights 
or liabilities of the parties. Ina pend- 
ing proceeding, the Controller, may 
pass many interlocutory orders under 
Ss. 36 and 37, such as orders regard- 
ing the summoning of witnesses, dis- 
covery, production and inspection of 
documents, issue of a commission for 
examination of witnesses, inspection 
of premises, fixing a date of hearing 
and the admissibility of a document 
or the relevancy of a question. All 
these interlocutory orders are steps 
taken towards the final adjudication 


and for assisting the parties in the 
prosecution of their case in the 
pending ` proceeding; they regulate 


the procedure only and do not affect 
any right or liability of the parties.” 
The aforesaid decision clearly illus- 
trates the nature and incidents of an 
interlocutory order and the in- 
cidents given by this Court constitute 
sufficient guidelines to interpret the 
connotation of the word “interlocu- 
tory order’ as appearing in sub-sec- 
tion (2) of S. 397 of the 1973 Code. 

8. Similarly in a later case in 
Mohan Lal Magan Lal Thacker v. 
State of Gujarat, (1968) 2 SCR 685: 
(AIR 1968 SC 733) this Court point- 
ed out that the finality of an order 
could not be judged by correlating 
that order with the controversy in 
the complaint, The fact that the 
controversy still remained alive was 
irrelevant. In that case this Court 
held that even though it was an in- 
terlocutory order, the order was a 
final order. 


9. Similarly in Baldevdas v. Fil- 
mistan Distributors (India) Pvt. Ltd., 
(AIR 1970 SC 406) while interpreting 
the import of the words “cease decid- 
ed” appearing in S. 115 of the Code 
of Civil Procedure, this Court observ- 
ed as follows: 

“A case may be said to be decided, 
if the Court adjudicates for the pur- 
poses of the suit some right or obh- 
gation of the parties in controversy.” 
Apart from this it would appear that 
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under the various provisions of the 
Letters Patent of the High Courts 
in India, an appeal lies to a Division 
Bench from an order passed by a 
single Judge and some High Courts 
have held that even though the 
order may appear to be an interlocu- 
tory one where it does decide one of 
the aspect of the rights of the par- 
ties it is, appealable. For instance, 
an order of a single Judge granting 
a temporary injunction was held by 
a Full Bench of Allahabad High 
Court in Standard Class Beads Fac- 
tory v, Shri Dhar, AIR 1960 All 692 
as not being an interlocutory order 
having decided some rights of the 
parties and was, therefore, appeal- 
able. To the same effect are the de- 
cisions of the Calcutta High Court in 


Union of India v. Khetra Mohan 
Banerjee, AIR 1960 Cal 190 of the 
Lahore High Court in Gokal Chand 


v, Sanwal Das AIR 1920 Lah 326 of 
the Delhi High Court in Begum Aftab 
Zamani v, Shri Lal Chand Khanna, 
AIR 1969 Delhi 85 (FRB) and of the 
Jammu & Kashmir High Court in 
Har Parshad Wali v. Naranjan Nath 
Matoo, AIR 1959 J & K 139, 


19. Applying the aforesaid tests, 
let us now see whether the order 
impugned in the instant case can be 
said to be an interlocutory order as 
held by the High Court, In the first 
place, so far as the appellants are 
concerned, the police had submitted 
its final report against them and they 
were released by the Judicial Magis- 
trate, A revision against that order 
to the Additional Sessions Judge pre- 
ferred by the complainant had failed. 
Thus the appellants, by virtue of 
the order of the Judicial Magistrate 
as affirmed by the Additional Ses- 
sions Judge acquired a valuable right 
of not being put on trial unless a pro- 
per order was made against them. 
. Then came the complaint by respon- 
dent No, 2 before the Judicial] Magis- 
trate which was also dismissed on 
merits.. The Sessions Judge in revi- 
sion however, set aside the order 
dismissing the complaint and ordered 
further inquiry. The Magistrate on 
receiving the order of the Sessions 
Judge summoned the appellants 
straightway which meant that the 
appellants were to be put on trial. 
So long as the Judicial Magistrate 


ALR. 


had not passed this order, no pro- 
ceedings were started against the ap- 
pellants, nor were any such proceed- 
ings pending against them, It was 
only with the passing of the impugn- 
ed order that the proceedings started 
and the question of the appellants 
being put up for trial arose for the 
first time. This was undoubtedly a 
valuable right which the appellants 
possessed and which was being denied 
to them by the impugned order, It 
cannot, therefore, be said that the 
appellants were not at all prejudiced, 
or that any right of their’s was not 
involved by the impugned order, It 
is difficult to hola that the impugn- 
ed order summoning the appellants 
Straightway was merely an interlo- 
cutory order which could not be re- 
vised by the High Court under sub- 
sections (1) and (2) of S, 397 of the 
1973 Code. The order of the Judi- 
cial Magistrate summoning the appel- 
lants in the circumstances of the ‘pre- 
sent case, particularly having regard 
to what had preceded was undoubted- 
ly a matter of moment, and a valu- 
able right of the appellants had been 
taken away by the Magistrate in 
passing an order prima facie in sheer 
mechanical fashion without applying 
his mind, We are, therefore satis- 
fied that the order impugned was one 
which was a matter of moment and 
which did involve a decision regard-| 
ing the rights of the appellants, If 
the appellants were not summoned, 
then they could not have faced the 
trial at all, but by compelling the ap- 
pellants to face a trial without pro- 
per application of mind cannot be 
held to be an interlocutory matter 
but one which decided a serious 
question as to the rights of the ap- 
pellants to be put on trial. 


11. For these reasons, the order 
of the Judicial Magistrate, 1st Class, 
Karnal dated November 15, 1976 can- 
not be said to be an interlocutory 
order and does not fall within the 
mischief of sub-s. (2) of S. 397 of 
the 1973 Code and is not covered by 
the same. That being the position, a 
revision against this order was fully 
competent under S, 397 (1) or under 
Section 482 of the 1973 Code, þe- 
cause the scope of both these sec- 
tions in a matter of this kind is more 
or less the same. 
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2. As we propose to remand this 
e to the High Court to decide the 
‘ision on merits, we refrain from 
king any observation regarding 
: merits of the case. The appeal 
therefore, allowed, the order of 
High Court dated February 14, 
7 refusing to entertain the revi- 
n petition of the appellants is set 
Je. The High Court is directed to 
nit the revision petition filed by 
' appellants and to decide it on 
rits in accordance with the law. 
Appeal allowed. 





\IR 1977 SUPREME COURT 2191 
(From: Punjab & Haryana)* 


N. L. UNTWALIA AND S. 
MURTAZA FAZAL ALI, JJ. 


Airan Devi, Appellant v. Birbal 
ss, Respondent. 


tvil Appeal No. 1984 of 1969, D/- 
7-1977. 


A) East Punjab Urban Rent Res- 
tion Act (3 of 1949), S. 4 (2) (a) 
Basie rent — Fixation — Phrase 
similar circumstances” qualifies 
1 governs both expressions ‘the 
nae’ and ‘similar accommodation’ — 
ange in circumstances — What 
stitutes — Determination of fair 
it. 


‘or arriving at the figure of basic 
t the prevailing rate of rent in 
' locality for the same building 
; got to be determined, But such 
wailing rate payable for the same 
Iding before the Ist January. 1939 
ı form the basis of the fixation of 
: basic rent only when the same 
lding was in existence in similar 
zumstances during that period. 
ntical will be the position with re- 
ence to the prevailing rate of 
t for similar accommodation, 
(Para 3) 
‘he development of the locality 
uld undoubtedly be a change in 
circumstances and it would be so 
here has been an appreciable and 
stantial development of the 
ses or the building by alterations 


ivil Revn. No, 120 of 1969, D/- 
1-4-1969 (Punj)). 
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or new constructions after the Ist 
January, 1939. A general increase in 
the size and prosperity of the town 
will not be sufficient to take the 
case out of the ambit of Clause (a). 
AIR 1966 Punj 387 (FB), Rel. on. 
(Para 4) 

If the building is a developed one 
made so by substantial alterations, 
additions or new constructions then 
the fixation of fair rent under Sec- 
tion 4 may have to be made on dif- 
ferent considerations. But if there 
has been no development of the lo- 
cality or the building since after 
the Ist January, 1939 then the pre- 
vailing rate of rent for the same or 
similar accommodation as was there 
before the lst January, 1939 will 
have to be taken into account in 
fixing the fair rent. (Para 4) 

(B) Constitution of India, Art, 136 
— Appeal by special leave — Con- 
current findings of fact by lower 
Courts — No interference by Sup- 
reme Court when they do not suffer 
from any infirmity of law. (Para 5) 

(C) East Punjab Urban Rent Res- 
triction Act (3 of 1949), S., 4 — De- 
termination of fair rent — Date from 
which it can be enforced, 

Although S, 4 does not say as to 
which date the fair rent fixed has to 
come into force, ordinarily and gene- 
rally it is to be from the date of the 
application. But there may be cir- 
cumstances justifying the fixation of 
another date. Where the Rent Con- 
troller had upheld the agreed rate of 
rent of Rs. 175/- P.M. but the Dis- 
trict Judge fixed the fair rent at 
Rs, 4.50 P. M. in his appellate order 
passed on January 16, 1959, it was 
held in the circumstances of this case 
that the date of the order of the 
District Judge would be an appro- 
priate one for enforcement of the 
fair rent as fixed by him, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1966 Punj 387: 68 Pun LR 335 

(FB) 4 

Mr. V. C. Mahajan, Sr. Advocate 
(Miss Kamlesh Bansal, Advocate with 
him), for Appellant; Mr. B. D. 
Sharma, Advocate, for Respondent. 

UNTWALTA, J.:— This is an ap- 
peal by special leave by the land 
lady of a shop situated in Timber 
market in the town of Hissar in the 
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State of Haryana, Respondent took 
the shop on rent of Rs, 175/- per 
month plus the taxes on the basis of 
a rent note executed by him -in fa- 
vour of the appellant on November 
2, 1962. On November 24, 1967, he 
filed an application under Sec. 4 of 
the East Punjab Urban Rent Res- 
triction Act, 1949 — hereinafter call- 
-ed the Act, for fixation of the fair 
rent of the building. The Senior Sub 
Judge, Hissar acting as the Rent 
Controller under the Act, found the 
evidence adduced by the respondent 
insufficient to enable him to fix the 
basic rent under sub-s. (2) of S. 4 of 
the Act, In that view of the matter, 
be upheld the contractual rate of 
rent of Rs. 175/- per month and ad- 
ding to- that Rs. 10.15 paise on ac- 
count of tax fixed the fair rent at 
Rs, 185.15 per month. The respon- 
dent went up in appeal before the 
District Judge, Hissar who by his 
order dated January 16, 1969 allow- 
ed the appeal and fixed Rs, 54/- per 
annum i.e. Rs, 4.50 per month as 
the fair rent of the buildings, The 
appellant’s revision before the High 
Court was dismissed on April 11, 
1969. Hence this appeal, 


2. Mr. V, CŒ. Mahajan, learned 
counsel for the appellant submitted 
that the town of Hissar and the loca- 
lity where the shop is situated had 
considerably improved after lst Janu- 
ary, 1939, Material improvements 
were made in the shop premises 
after that date. The improved struc- 
tures. counsel submitted, which were 
standing when the shop was let out 
on rent were not there in the year 
1938 In that view of the matter 
it could not be held that the prevail- 
-ing rate of rent in the locality for 
the same or similar accommodation 
during the 12 months prior to the Ist 
January. 1939 in similar circumstan- 
ces was Rs. 3/- per month as errone- 
‘ously held by the District Judge 
under Clause (a) of sub-section (2) of 
Section 4 of the Act. Mr, B. D. 
Sharma, learned counsel for the res- 
ipondent, however. submitted that the 
rent had been fixed taking into ac- 
eount the prevailing rate for the 
‘same shop which was in existence be- 
fore the ist January, 1939. The 
‘phrase “in similar circumstances” oc- 
curring in Clause (a) governs only 
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A.I. R. 
"similar accommodation” and not 
the word “same”. .Mr. Sharma fur- 


ther submitted that even assuming 
to be otherwise, the learned District 
Judge had arrived at a finding ol 
fact on appreciation of the entire 
materials in the records of this case 
the cireumstances prevailing at the 
time of the making of the application 
by the respondent for fixation ol 
fair rent were similar to those pre- 
vailing before the Ist January. 1939 
The finding of fact arrived at by the 
District Judge could not be and has 
not been interfered by the Higt 
Court in revision. There is no such 
error of law in the judgments of the 
either of the Courts below which 
would justify this Court’s arriving al 
a different conclusion. 


3. We shall read the relevant por- 
tion of sub-section (2) of Sec, 4 ol 
the Act. It says: 


“In determining the fair rent under 
this section, the Controller shall firsi 
fix a basic rent taking into conside- 
ration— 

fa) the prevailing rates of rent i 
the locality for the same or simila 
accommodation in similar circumstan 
ces during the twelve months prio 
to the Ist January, 1939: and 

(b) the rental value of suc 
building or rented land if entered i 
property tax assessment register 0 
the municipal, town or notified are 
committee, cantonment board. as th 
case may be. relating to the perio 
mentioned in Clause (a).” 

Clause (b) admittedly was not appli 
cable to this case as there was n 
property tax assessed in respect o 
this building prior to the 1st Janu 
ary. 1939. The decision and the cas 
of fixation of the basic rent had t 
be judged with reference to Claus 
(a) only. In our opinion the phras 
“in similar circumstances” occurrin 
in the said clause qualifies and go 
erns both the expressions, namel 
‘the same” and “similar accommod 
tion.” For arriving at the figure 

basic rent the prevailing rate of re 
in the locality for the same buildin 
has got to be determined. But suc 
prevailing rate payable for the sa 
building before the Ist Jan.. 1939 ca 
form the basis of the  fixatio 
of the basic rent only whe 
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ve same building was in exis- 
ance in similar circumstances during 


Miran Devi v.- Birbal Dass 


iat period, Identical will be the 
osition with reference to the pre- 
ailing rate of rent for similar ac- 


ommodation. 


4. The Full Bench of the Punjab 
[geh Court has pointed out in 
thanan Singh v, Sewa Ram, 68 Pun 
AR 335: (ATR 1966 Puni 387) that a 
hange in the character of a locality 
rom undeveloped to developed one 
vill constitute a change of circum- 
tances. It had also been observed 
y Falshaw, C, J. in his judgment at 
age 340 (of Pun LR): (at p. 389 of 
\TR): 


“I should certainly not be prepared 

o extend the meaning in this con- 
ext further than the above, and to 
wold that a genera! increase in the 
ize and prosperity of the town could 
œ taken into account where the loca- 
ity in question still remains much 
s it was in 1938 whether it was a 
iredominantly shopping or residen- 
ial centre.” 


Ne would add that the development 
£ the locality would undoubtedly be 
i change in the circumstances and. it 
vould be so if there has been an ap- 
reciable and substantial development 
£ the premises or the building by 
iterations or new constructions after 
he Ist. Jan., 1939. A general increase 
n the size and prosperity of the 
own will not be sufficient to take 
he case out of the ambit of Cl. (a). 
[he purpose and the intention of the 
Legislature is not to permit a land- 
ord to charge any fabulously increas- 
id existing rate as compared to the 
ate of rent prevailing before the 


st January, 1939 merely because 
here has been a general prosperity 
the town where the building is 


‘ituated. It is a matter of common 
xperience that due to the increase 
n the population, development and 
idvancement of the country as a 
whole, and several such factors there 
1as been a general prosperity and in- 
ease in the population of almost 
ach and every town in our country, 
eading to substantial increase in the 
rate of rent due to the increased de- 
nands over-stepping the correspond- 
ng availability of the buildings, It 
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is to prevent the charging of exorbi- 
tent rent in such a situation the 
legislature, in its wisdom, thought it 
expedient to provide for a restriction 
in the demand for increased rent. If 
the building is a developed one, 
made so by substantial alterations, 
additions or new constructions then 
the fixation of fair rent under Sec- 
tion 4 may have to be made on dif- 
ferent considerations. But if there 
has been no development of the loca- 
lity or the building since after the 
(st January, 1939 then the prevailing 
rate of rent for the same or similar 
accommodation as was there before 
the Ist January, 1939 will have to 
be taken into account in fixing the 
fair rent. 

5. Mr. Mahajan took us through 
the Rent Note executed by the respon- 
dent, the spot inspection report dated 
11-5-1967 of the then sub-Judge Hissar 
and other relevant pieces of evidence. 
He submitted that the Rent Controller 
was right in his view that the evi- 
dence on both the relevant points 
under Clause (a) was missing and in 
absence of such evidence he was 
justified in upholding the agreed 
rate of rent. We have given due con- 


sideration to the matter after care- 
ful perusal of all the three judg- 
ments, namely, those of the Rent 


Controller, the District Judge and the 
High Court. We have also perused 
with care the evidence and the mate- 
rials which were placed before us on 
behalf of the parties. We felt con- 
strained to do so especially in this 
case. as the fair rent fixed by the 
District Judge from the date of the 
filing of the application by the res- 
pondent was so shockingly low as 
compared to the agreed rate of rent 
that apparently it appeared that great 
injustice had been done to the land- 
lady. On the other hand, the agreed 
rate of rent on the facts and in the 
circumstances of the case appeared 
to be exorbitantly high. It was not 
possible in the teeth of the law 
which is engrafted in Section 4 of 
the Act to strike a mean and make 
any other kind of just or proper 
order. Ultimately we felt constrain- 
ed to arrive at the conclusion, though 
somewhat reluctantly and hesitating- 
ly, that the findings of fact arrived 
at by the District Judge as affirmed 
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by the High Court do not suffer 
from any infirmity of law to enable 
us to interfere with his order. On 
appreciation of the evidence adduced 
by the respondent and believing it 
the finding recorded by the District 
Judge is that the respondent had suc- 
ceeded in proving the prevailing rate 
‘of rent of the demised premises to 
be Rs. 36/- per annum and it was so 
in similar circumstances during the 
year 1938. Over the said prevailing 
rate, he has allowed the increase of 
50% in accordance with sub-see, (5) 
of Section 4 of the Act. The High 
Court in revision has affirmed the de- 
cision of the District Judge on the 
‘question of fixation of basic rent, 
We do not find any justification to 
interfere with it. We would, how- 
ever, change the date of fixation of 
fair rent payable by the respondent 
to the appellant. Although, in terms, 
the fourth section of the Act does 
not say as to from which date the 
fair rent fixed has to come in force, 
ordinarily and generally it is to be 
from the date of the application, But 
there may be circumstances justify- 
ing the fixation of another date. We 
think there are special cirenmstan- 
ces existing in this case. The Rent 
Controller had upheld the agreed 
rate of rent. The District Judge fixed 
kthe fair rent in his appellate order 
passed on January 16, 1969, We think 
in the circumstances of this case the 
date of the order of the District 
Judge would be an appropriate one 
for enforcement of the fair rent as 
fixed by him, We accordingly, modify 
the order to this extent only that 
the fair rent fixed by the District 
Judge will be effective not from the 
date of the application but from the 
date of the appellate order of the 
District Judge. Subject to this modi- 
fication, the appeal fails and is dis- 
missed, but in the circumstances with- 
out costs. 








Appeal dismissed. 





AIR 1977 SUPREME COURT 2194 
(From: Gujarat)“ 
Y. V. CHANDRACHUD AND 
P. S. KAILASAM, J3. 
The Additional Commissioner of In- 
come-tax, Gujarat, Ahmedabad, Appel- 


lant v. M/s. Swastik Mineral Corporation, 
Ghandidham, Respondent. 


Civil Appeal No. 439 of 1973, D/- 29-7- 
1977. 

Income-tax Act (1961), S. 271 (1) (c) — 
Omission of word “deliberately” and in- 
sertion of Explanation in 1964 — Income- 
tax Appellate Tribunal setting aside 
penalty levied and confirmed —— Held, 
Tribunal ought to have considered the 
amendments — However, it was not a fit 
case for asking the Tribunal to make a 


reference to the High Court. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1782: 76 ITR 696 2 


CHANDRACHUD, J. :—- This is an ap- 
peal by special leave from a judgment of 
the Gujarat High Court dated March 2, 
1972 rejecting an application filed by the 
appellant, the Additional Commissioner of 
Income-tax, Ahmedabad, under S. 256 (2) 
of the Income-tax Act, 1961, asking that 
the Income-tax Appellate Tribunal be 
directed to refer a certain question of 
law to the High Court. 

2. The Tribunal has set aside the 
penalty of Rs. 7.500/- levied on the asses- 
see by the Income-tas Officer and con- 
firmed by the Inspecting Assistant Com- 
missioner, following a judgment of this 
Court in C. I. T. v. Anwar Ali, 76 ITR 
696: (AIR 1970 SC 1782). We see the 
plausibility of Mr. Ahuja’s submission on 
behalf of the appellant, that the Tribunal 
appears to have overlooked the amend- 
ment made by Act 5 of 1964 to S. 271 of 
the Income-tax Act, 1961. The word 
“deliberately”, which occurred in the un-| 
amended section, was omitted by the am- 
endment and an explanation was added t 
that section which was previously no 
there. These amendments, undoubtedly 
ought to have been considered by the Tri 
bunal, but taking an overall view of th 
matter we are unable to agree that thi 
is a fit case for asking the Tribunal t 
make a reference to the High Court. W 
would only like to add that the circum 
stance that we are dismissing this appeal 


































*(From judgment of Gujarat H. C., D/ 
2-3-1972). 
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shall not be construed as our approval of 


the Tribunal’s judgment. 
3. The appeal is accordingly dismissed. 
Appeal dismissed. 


AIR 1977 SUPREME COURT 2195 
= 1977 LAB. I. C. 1535 
(From: Industrial Tribunal (ID 
Lucknow)* 

V. R. KRISHNA IYER, A. C. 
GUPTA AND N, L. UNTWALIA, 


ʻ JJ, 
M/s, Tarzan Hosiery (P) Ltd., Ap- 
pellant v. Their Workmen, Respon- 
dents. 


Civil Appeal No. 1540 (NL) of 1970, 
D/- 6-1-1976. 

Constitution of India, Art, 136 — 
Appeal by special leave — Appeal 
arising owt of a dispute relating to 
closure of business — Agreement be- 
tween parties regarding amount of 
closure compensation — Management 
also agreeing to purchase the goods 
manufactured by those workers in 
preference to other manufacturers — 
Appeal disposed of in terms of agree- 
ment, (Industrial Disputes Act (1947), 
Ss, 18 and 25FFF). 

(Paras 3, 4, 6) 


KRISHNA IYER, J.:—- This appeal 
by special leave is aimed at the vali- 


dity of an award dated January 23, 


1970 made by the Industrial Tribunal 
GD at Lucknow. According to the 
Management, it had two factories one 
at Calcutta and the other at Kanpur. 


The subject-matter of this appeal re- - 


lates to the Kanpur factory which 
had on its muster rolls twenty eight 
workmen, This factory was closed, 
| according to the Management’s case, 
after payment of closure compensa- 
tion im terms of the provisions of the 
Industrial Disputes Act. 
teen workmen received the compen- 
sation but eleven did not, Out of 
this latter category, one is no more 
and the remaining ten disputed the 
case of closure and contended that it 
was a make-believe. The State Gov- 
ernment made a reference of the 


*(From an award passed by Indus- 


trial Tribunal (ID) Lucknow, D/- 
23-1-1970). 
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; settlement aided by the . 


Seven- 
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dispute which thus arose between the 
workmen and the Management to 
the Industrial Tribunal. The award 
of the Tribunal was to the effect 
that there was no bona fide closure 
of the factory arid that the workmen 
were entitled to be. reinstated. Against 
these two directions, the appeal | has 
been filed. 

2. After having heard counsel for 
the appellant at some length, and on 
certain suggestions made by the 
Court, the parties have come to a 
statesman- 
like advice of counsel on both sides. 
We appreciate the services of coun- 
sel in this behalf and proceed to re- 
cord the terms of the settlement, 

3. The appellant undertakes to de- 
posit into Court within one month 
from to-day Rs, 20,000/- on the basis 
of Rs. 2,000/- per worker, This will 
be in addition to the payment direct- 


‘ed by this Court at. the time the 
special leave was granted, which, 
counsel for the appellant says, has 


already been paid. On deposit, this 
sum will be withdrawn by the ten 
workers whose names are as under:— 
l. Ram Chandra; 2. Madan Gopal; 
3. Bishamber Dass: 4, Ujagar Singh; 
5. Tara Singh; 6. Babu Lal; 7. Ram 
Niwas; 8, Ram Sumer Singh; 9. 
Ganga Ram; 10, Gauri Shankar, 


4, The appellant agrees that if the 
ten workers, individually or as a co- 
operative society, manufacture knitted 
goods or knitted fabrics he will buy 
them from them in preference to other 
manufacturers, provided the fabrics 
are of reasonable quality required by 
him and are sold at prices prevailing 
in the market at the time and to the 
extent required by him for his busi- 
ness; that is to say, he will not buy 
from outsiders for the same price 
knitted fabrics of the same quality 
without giving the first offer to the 
ten workmen aforesaid, This agree- 
ment will enure for 16 months from 
to-day. 

5. As a matter of grace, the ap- 
pellant agrees to deposit into court 
the costs of the respondents in this 
appeal. 

6. The appeal is disposed of in| 
the above terms. : 

Order accordingly. 


2196 S.C. [Pr, 1] 


AIR 1877 SUPREME COURT 2196 
(From: Allahabad)* 
P. K. GOSWAMI AND 
JASWANT SINGH, JJ. 
State of Uttar Pradesh, Appellant 
v. Smt. Sarjoo Devi and others, Res- 
pondents. ` 


Civil Appeal No. 2334 of 1968, D/- 
27-7-1977. 

(A) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Sec- 
tions 212 and 212A (1) — Application 
under — No evidence to show that 
the land in question was customary 
pasture land or customary common 
pasture land — Land recorded as 
“parti fit for cultivation’ — Held, 
order of ejectment of the person in 
possession was illegal, ineffeetive and 
null and void. 

A conjoint reading of the provi- 
sions of Sections 212 and 212A (1) 
would show that the Chairman, mem- 
ber or secretary of a committee refer- 
red to in Section 121 can make an 
application to the Collector for eject- 
ment of a person only if the land 
of which he is in possession is of the 
description specified in Section 212 
i.e. (1) if it was recorded as custo- 
mary pasture land or (2) if it was a 
customary common pasture land. 

(Para 5) 

The evidence adduced in the in- 
stant case does not at all show that 
the suit land was recorded as custo- 
mary pasture land nor does it show 
that it was in fact customary com- 
mon pasture land. On the contrary, 
the State’s own record clearly nega- 
tives its case. In copies of settlement 
Khatoni of 1323 Fasli, the land in 
question is clearly recorded as ‘Parti’ 
with long thatching grass, Again in 
Khatoni of 1357 Fasli (1950 A, D.), 
the land is recorded as “Parti fit for 
cultivation”. Therefore the order of 
Sub-Divisional Officer directing the 
ejectment of the person in possession 
of the land in question was wholly 
illegal, ineffective. null and void and 
not at all binding on him. (Para 5) 

(B) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Sec- 
tion 212A (1) and (7) — Order of 


*(Second Appeal No, 3257 of 1960, 
D/- 5-2-1968 (ANJ). 
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ALR. 


ejectment under S, 212A (1) is not 
final — Person against whom the 
erder is passed can file a suit under 
S. 212A (7) to establish the right 
claimed by him — It is only when 


the suit filed by him fails that the 
order of ejectment becomes conclu- 
sive. (Para 6) 


(C) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 19 
— Land in question let out to S by 
intermediaries in 1950 for growing 
crops — S brought substantial por- 
tion of it under cultivation and paid 
rent to intermediaries in 1951-52 — 
S regularly paid revenue to State — 
Revenue record showing her as here- 
ditary tenant on the date immediate- 
ly preceding the date of vesting — 
Held that S fulfilled all requisite 
conditions and became Sirdar of land 
on date of vesting, (Para 11) 

(D) U. P. Zamindari Abolition and | 
Land Reforms Act (1 of 1951), See- | 
tion 3 (14) — ‘Land’, meaning of. 

It is not necessary for the land to 
fall within the purview of the defini- 
tion of the word ‘land’ in S. 3 (14) 
that it must be actually under culti- 
vation or occupied for purposes con- 
nected with agriculture, The require- 
ment of the definition is amply satis- 
fied if the land is either held or oc- 
cupied for purposes connected with 
agriculture, The word “held” occur- 
ring in the above definition is of 
wide import. The word “held” means 
to possess by legal title. AIR 1970 SC 
1880, Rel, on. (Paras 8, 10) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1880: (1970) 2 SCR 10 

10 
(1829) 9 B & C 176:109 ER 66 9 


Mr, G. N. Dikshit, Sr, Advocate 
(Mr, O. P. Rana, Advocate with 
him), for Appellant; M/s, Faujdar 


Rao, Jagdish Misra and U. S. Prasad, 
Advocates, for Respondent No, 1. 
JASWANT SINGH, J.: — This ap- 
peal by special leave which is direct- 
ed against the judgment and decree 
dated February 5, 1968 of the High 
Court of Judicature at Allahabad af- 
firming the decisions of the District 
Judge and the Civil Judge, Basti, 
dated May 20, 1960 and July 27, 1959 
respectively decreeing the suit insti- 
tuted by respondent No. 1 herein 
under sub-section (7) of Sec, 212A of 
the U, P., Zamindari Abolition and 
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Land Reforms Act, 1950 (U, P, Act 
No. 1 of 1951) (hereinafter referred 
to as ‘the U. P. Z A. and L, R. 
Act’), which came into force on Janu- 
ary 26, 1951, arises in the following 
circumstances: — 


The land in dispute measuring 142 
bighas, 1 biswa and 18 dhurs situate 
in village Baudhara, Tappa Manh- 
dawal, Pargana Maghar East, Tehsil 
Khalilabad, District Basti, belonge 1 in 
1950 A, D. to Girdhar Das and Pur- 
shottam Das, Zamindars of Gorakh- 
pur City, who became intermediaries 
under the U, P. Z, A. and L. R. Act. 
Finding that the said land was lying 
uncultivated, the Collector, Gorakh- 
pur, served the aforesaid Zamindars 
with a notice under Section 3 of the 
U. P., Land Utilisation Act calling 
upon them either to cultivate the 
land themselves or to let out the 
same to other persons for cultivation. 
The said Zamindars thereupon set- 
tled the land in May, 1950 (1357 
Fasli) with respondent No. 1 by exe- 
cuting ‘patta? in her favour for 
growing crops ie. for cultivation and 
conferred hereditary tenancy rights 
on her, On May 1, 1954, a notifica- 
tion under Section 4 of the Indian 
Forest. Act, 1927 was published in the 
U. P. Gazette in respect of 342 acres 
of land of village Baudhara including 
the land in question declaring that it 
had been decided to constitute the 
said land as a reserved forest. This 
was followed in June, 1954 by a pro- 
clamation as required by Section 6 of 
the Forest Act. Respondent No. 1 
thereupon preferred her claim in 
respect of her rights to the land in 
question before the Forest Settle- 
ment Officer. On January 22, 1955, 
when the said claim preferred by 
respondent No, 1 was still pending. 
Ram Naresh Tewari, father of res- 
pondent No, 5, describing himself as 
Sabhapati of Gaon Samaj, Baraipur, 
filed an application purporting to be 
under Section 212A (1) of the U. P. 
Z. A, and L. R. Act before the Sub- 
Divisional Officer, Khalilabad (who 
was empowered by the State Gov- 
ernment to discharge the furictions of 
a Collector) for ejectment from the 
land in question of respondent No. 1 
on the ground that it was a custo- 
mary common pasture land and as 
such had vested in the Gaon Samaj 
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and that the said respondent 
had encroached upon the same. By 


his order dated August 16, 1955, the 
Sub Divisional Officer, Khalilabad, 
allowed the aforesaid application of 
Ram Naresh Tewari and ordered the 
ejectment of respondent No, 1, After 
unsuceessfully trying by means of a 
review petition to have the aforesaid 
order of her ejectment quashed, res- 
pondent No. 1 filed the aforesaid 
suit, being suit No. 7 of 1956, on 
February 15, 1960 under sub-see. (7) 
of Section 212A of the U. P. Z, A. 
and L, R. Act against the State of 
U. P., the appellant herein, and four 
others including Ram Naresh Tewari, 
the father of respondent No, 5, for 
declaration that the aforesaid order 
passed by the Sub Divisional Officer, 
Khalilabad, was illegal, ineffective, 
null and void and was not binding on 
her and that she was a sirdar in pos- 
session of the land in question. She 
also prayed for a perpetual injunction 
restraining the defendants from in- 
terfering with her possession and en- 
joyment of the land. The case as 
set up by respondent No. 1 was that 
in 1357 Fasli (1950 A. D.), the zamin- 
dars viz, Girdhar Das and Purshot- 
tam Das who were in possession of 
the land in question duly executed 
pattas conferring hereditary tenancy 
rights in the land in her favour; 
that the said tenancy rights were 
confirmed by virtue of the decrees 
passed by the competent revenue 
courts in suits brought by her under 
Sections 59 and 61 of the U, P. Ten- 
ancy Act, 1939 (U. P. Act No, XVII 
of 1939) (hereinafter referred to as 
‘the U. P. T. Act); that on the noti- 
fied date viz, July 1, 1952, she be- 
came a sirdar of the land in gues- 
tion under Section 19 of the U. P. 
Z. A. and L.R, Act; that since 1357 
Fasli (1950 A, D.) she had been in 
actual possession of the land and us- 
ing it for agricultural purposes or for 
purposes connected with agriculture 
and had been appropriating its pro- 
duce and regularly paying rent to 
the aforesaid zamindars and since 
July 1, 1952, she had been continu- 
ously paying revenue to the State 
Government; that as the land in 
question could not and did not vest 
in the Gaon Samaj, neither the Gaon 


Samaj nor Ram Naresh Tewari had 
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any right to make an application 
under S, 212A (1) of the U, P. Z. A. 
and L, R. Act and that the land not 
having been a common pasture land 
or a customary common pasture land 
before or after August 8, 1946, but 
having been in exclusive possession 
and ownership of the aforesaid zamin- 
dars till the execution by them of 
the aforesaid pattas and after their 
execution in her exclusive possession, 
it was not land of the nature which 
could legitimately be said to fall 
within the purview of Section 212 of 
the U. P, Z. A. and L, R. Act and 
that the proceedings taken by the 
Sub Divisional Officer, Khalilabad, 
under Section 212A of the U, P. 
Z. A, and L. R. Act were illegal, null 
and void. The appellant herein 
alone contested the suit. The rest of 
the defendants having chosen to re- 
main absent despite service of sum- 
mons, the case proceeded ex parte 
against them, The appellant pleaded 
inter alia that as the land had never 
been in the actual possession of the 
aforesaid zamindars before or after 
the enforcement of the U. P. Z A. 
and L. R. Act, it vested in the State 
Government; that the land had al- 
ways remained a customary pasture 
land of publice utility in which no 
tenancy or other right could be con- 
ferred by the zamindars in favour of 
respondent No, 1; that the transac- 
tion of lease relied upon by respon- 
dent No, 1 was invalid and unenfor- 
ceable; that the suit land legally 
vested in the Gaon Samaj and that 
the impugned ejectment order dated 
August 16, 1955 passed by the Sub 
Divisional Officer, Khalilabad was 
binding on respondent No, 1 and the 
suit brought by her was not main- 
tainable, 


2. On a consideration of the oral 
and documentary evidence, the trial 
Court came to the conclusion that 
the suit land was never recorded in 
the revenue papers as customary pas- 
ture land but was recorded in the 
Khatoni relating to 1357 Fasli (1950 
A.D.) as “Parti land fit for cultiva- 
tion”: that there was also no evidence 
to support the contention of the ap- 
pellant that the suit land was used 
in any year as common pasture land 
or as pasture land; that even the ap- 


A.I. R. 


pellant had to concede that some 10 
or 12 bighas of the suit land had 
been brought under cultivation by 
respondent No, 1; that the suit land 
had been let out to respondent No. 1 
in May, 1950 when she became a 
hereditary tenant of the same; that 
the suit land not being a customary 
pasture land, the order dated August 
16, 1955 passed by the Sub-Divisional 
Officer, Khalilabad was illegal, null 
and void and was not binding on the 
plaintiff, The trial Court further 
held that the oral and documentary 
evidence adduced by respondent No, 


1 established that she had been re- 
corded in the revenue papers as 
hereditary tenant of the land: that 


respondent No. 1 had also been held 
by the competent revenue courts in 
suits Nos, 1178 of 1950, 780 of 1950 
and 285 of 1952 filed by her under 
Sections 59 and 61 of the U. P, T. 
Act as hereditary tenant and that 
she had become sirdar of the suit 
land on the date of vesting. With 
these findings, the Civil Judge, Basti 
decreed the suit with costs in favour 
of respondent No. 1 by his judgment 
and decree dated July 27, 1959. Ag- 
grieved by this judgment and de- 
cree, the State of U. P, went up in 
appeal to the District Judge, Basti 
who by his judgment and de- 
cree dated May 20, 1960 affirmed 
the aforesaid judgment and decree of 
the trial Court holding imter alia 
that the suit land had been let out 
to respondent No, 1 for the purpose 
of growing crops; that in revenue 
papers (Exhibits 1, 7 and 8) which re- 
late to the years 1358, 1359 and 1362 
Faslis, she had been recorded as here- 
ditary tenant of the suit land and 
she became sirdar thereof on the 
date of vesting viz., July 1, 1952, On 
further appeal, the High Court by 
its judgment dated February 5, 1968, 
upheld the aforesaid judgments and 
decrees of the trial Court and the 
District Judge, Basti. It is against 
this judgment and decree that the 
State of U. P, had come up in appeal 
to this Court. 

3. Appearing on behalf of the 
appellant, Mr. Dixit has urged that 
the material on the record did not 
warrant the findings of the courts 
below that the suit land not being of 


the nature contemplated by Section 





1977 


212 of the U. P. Z, A, and L. R. Act, 
the aforesaid order passed by the Sub 
Divisional Officer, Khalilabad, was 
null and void. He has further con- 
tended that the impugned order was 
final and conclusive and the suit out 
of which the present appeal has arisen 
was not maintainable. He has lastly 
submitted that it is the definition of 
“land” as contained in Section 3(14) of 
the U. P, Z. A, and L. R. Act and not 
the one contained in Section 3(1) of 
the U., P, T, Act which is relevant for 
the purpose of the instant case and 
that the land not having been ever 
occupied for the purpose connected 
with agriculture, respondent No, 1 
could not be said to be a hereditary 
tenani: thereof and the courts below 
have erred in declaring her as sirdar 
thereof, We shall consider these points 
seriatim., 

4. Point No. 1:— For a proper 
determination of this point, it is neces- 
sary to refer to Section 212-A(1) of 
the U. P, Z A. and L., R, Act under 
which the aforesaid application by 
Ram Naresh Tewari, father of Sheo 
Ram Tewari, respondent No, 5 herein 
purported to be made as also to Sec- 
tion 212 of the same Act which isal- 
luded to in Section 212A (1): 

“212A (1), Without prejudice to 
the provisions of Section 212, the 
Chairman, member or secretary of a 
committee referred to in Sec, 121. 
may, make an application to the Col- 
lector for ejectment from the land of 
a person in possession of a land re- 
ferred to in Section 212. 


EREET] 


party against whom the order 
been passed, may institute a suit to 
establish the right claimed by it but 
subject to the results of such suit 
the order passed under sub-section 
(4) or (6) shall be conclusive.” 

“919. Ejectment of persons from 
land of public utility. Any person 
who, on or after the eighth day of 
August, 1946 has been admitted as a 
tenure or grove holder of, or being 
an intermediary has brought under 
his own cultivation or has planted a 
grove upon land which was recorded 
as or was customary common pas- 
ture land, cremation or burial 
ground, tank pond path-way or Kha- 
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lian, shall be liable notwithstanding 
anything contained in Section 199, on 
the suit of the Gaon Sabha to eject- 
ment from the land, on payment of 
such compensation as may be pre- 
scribed.” 

5. A conjoint reading of 
visions of these two sections would 
show that the chairman, member or 
secretary of a committee referred to 
in Sec. 121 can make an application: 
to the Collector for ejectment of a 
person only if the land of which he 
is in possession is of the description 
specified in Section 212 i.e. (1) if it 
was recorded as customary pasture 


the pro- 


land or (2) if it was a customary 
common pasture land. The evidence 
adduced in the case does not at all! 


show that the suit land was record- 
ed as customary pasture land nor 
does it show that it was in fact cus- 
tomary common pasture land, On 
the contrary, the appellant’s own re- 
cord clearly negatives its case, In 
Exhibits 2 and 45 which are copies 
of settlement Khatoni of 1323 Fasli, 
the lahd in question is clearly re- 
corded as ‘Parti’? with long thatching 
grass, Again in Khatoni of 1357 Fasli 





(1950 A, D.), the land is recorded 
as "Parti fit for cultivation.” 
The courts below were, therefore 


perfectly right in holding that there 
is no evidence to support the appel- 


lant’s contention that the land in 
question was either recorded as 
customay common pasture land or 


had ever been used as customary 
pasture land or pasture land in any 
year, Manifestly therefore, the Sub 
Divisional Officer, Khalilabad acted 
without jurisdiction and the impugned} 
order passed by him directing the 
ejectment of the respondent No, 1 
was wholly illegal, ineffective, null 
and void and not at all binding on 
respondent No. 1. 

6. Point No. 2:— The second point 
urged by Mr. Dixit is also devoid of 
substance, Even a cursory glance 
at sub-section (7) of Section 212A of 
the U. P. Z, A. and L, R, Act repro- 
duced above is enough to show that 
the order passed by the Sub Divi- 
sional Officer, Khalilabad, under Sec- 
tion 212A is not final and it is open 
to the party against whom the order 
of ejectment is passed to institute a 
suit to establish the right claimed by 
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it. It is only when the suit instituted 
by the person sought to be ejected 
fails that the order of ejectment be- 
comes conclusive, The aforesaid order 
passed by the Sub Divisional Officer, 
Khalilabad cannot, therefore, be held 
to be final and the suit brought by 
respondent No, 1 to establish her 
right was clearly maintainable 


7. Point No, 3:— For a decision 
of this point, it is essential to refer 
to Sections 3 (14) and 19 of the 
U. P. Z, A. and L. R., Act, which 
read as follows:— 


“3 (14). Land (except in Sections 
109, 143 and 144 and Chapter VII) 
means land held or occupied for pur- 
poses connected with agriculture, hor- 
ticulture or animal husbandry which 
ineludes pisciculture and poultry 
farming.” i 


“19. All land held or deemed to 
have been held on the date imme- 
diately preceding the date of vesting 
by any person as: 

(i)... aes ies zá 

Gi) P tes ie 

(ii)... Se cis vee 

(iv) A hereditary tenant 

iv)... = re 


(viii) ... ne 


shall, save in cases provided for in 
Clause (d) of sub-section (1) of Sec- 
tion 18, be deemed to be settled by 
the State Government with such per- 
son who shall, subject to the provi- 
sions of this Act. be entitled except 
as provided in sub-section (2) of Sec- 
tion 18, to take or retain possession 
as a sirdar thereof.” 


8. A bare perusal of the defini- 
tion of the word “land” as contain- 
ed in Section 3 (14) of the U, P, Z. A. 
and L, R, Act which is reproduced 
above would show that it is not 
necessary for the land to fall within 
the purview of this definition that it 
must be actually under cultivation or 
occupied for purposes connected with 
agriculture. The requirement of the 
definition is. in our opinion, amply 
satisfied if the land is either held or 
occupied for purposes connected with 
agriculture. The word “held” occur- 
ring in the above definition, which is 


A.LR. 


apa, pple. of the word “hold” is of 
wide import, In the Unabridged Edi- 
tion of “The Random House Dic- 
tionary of the English Language”, the 
word “hold” has been inter alia 
stated to mean “to have the owner- 
ship or use of; keep as one’s own.” 
In ‘the Dictionary of English Law’ by 
Earl Jowitt (1959 Edition), the word 
“hold” has been interpreted as mean- 
ing “to have as tenant”, 


9. In Stroud’s Judicial Dictionary 
(Fourth Edition) the distinction be- 
tween holding and occupation is 
sought to be brought out by quoting 
the following observations by Little- 
dale, J. in R. v, Ditcheat, (1829) 9 B 
& C 176, 183):— 

“There is a material difference be- 
tween a holding and an occupation. 
A person may hold, though he does 
not occupy, A tenant is a person whe 
holds of another; he does not neces- 
sarily oceupy.” 

10. In Websters New Twentieth 
Century Dictionary (Second Edition), 
it is stated that in legal parlance, the 
word “held” means to possess by ‘le- 
gal title’, Relying upon this connota- 
tion, this Court in Budhan Singh v. 
Nabi Bux, (1970) 2 SCR 10: (AIR 1970 
SC 1880) interpreted the word “held” 
in Section 9 of the U. P. Z A. and 
L. R. Act as meaning possession by 
legal title, 

1i. In the instant case, it has been 
concurrently found by the courts be- 
low on the basis of evidence adduc- 
ed in the case that the land in ques- 
tion was let out to respondent No. 1 
by the aforesaid intermediaries in 
May, 1950 (1357 Fasli) for growing 
crops; that she brought a substantial 
portion thereof under cultivation, 
paid rent to Girdhar Das and Pur- 
shottam Das in 1951 and 1952 against 
proper receipts, that she has been 
regularly paying revenue to the ap- 
pellant and that she has all along 
lawfully continued to hold the land 
for purposes connected with agricul- 
ture. It is also established from the 
appellant’s own revenue record that 
respondent No, 1 was holding the 
land as a hereditary tenant on the 
date immediately preceding the date 


of vesting. There is, therefore. no 
manner of doubt that she fulfilled: 
all the requisite conditions and be- 


came a sirdar of the land on the 
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date of vesting under Section 19 of 
the U, P. Z. A. and L. R, Act,- 

12. All the contentions raised by 
counsel for the appellant, - therefore, 
fail. 


13. For the foregoing reasons, we 
find no force in this appeal which is 
dismissed, The appellant shall pay 
costs of respondent No. 1 as directed 
in Court’s order dated November 12, 
1968. 

Appeal dismissed., 


AIR 1977 SUPREME COURT 2201 
(From: (1975) 41 Cut LT 363) 
Y. V. CHANDRACHUD AND >: 
P. K. GOSWAMI, JJ. 
State of Orissa and others, Appel- 
lants v. Jagannath Jona ete., Respon- 
dents. 


Civil Appeals Nos. 67 and 68 of 
1975, D/- 28-10-1976. 

Evidence Act (1872), Ss. 123 and 
{24 — Privilege — Documents relat- 
ng to affairs of State — Departmen- 
tal notings contained in official files 
— Rejection of privilege — Legality. 


The High Court should not 
the State’s claim of privilege in re- 
yard to departmental notings con- 
tained in official files, except for the 
fact that the affidavits filed on be- 
half of the Government did not ade- 
quately bring out the involvement of 
public interest consequent upon the 
Jisclosure of the notings. The judg- 
nent of the High Court has therefore 
:0 be confined to the particular facts 
3f the case and cannot be used as a 
srecedent in other cases for calling 
ipon the Government to produce con- 
idential notings in official files, if 
the disclosure thereof is calculated to 
mpair public interest, (Para 3) 


CHANDRACHUD, J.:— We heard 
hese appeals for some time and as 
we were coming to the end of the 
irguments, Mr. Gobind Das appearing 
‘or the appellants, the State of Orissa, 
tated that the .Government would 
ave no objection to producing the 
yarticular file in the Court for the 
nspection of the learned Munsif, In 
riew of this statement it is unneces- 
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sary to go into the merits of these 


appeals. 


2. We direct that the Government 
of Orissa will produce file No. 1-M- 
33-64 in the trial Court for the in- 
spection of the learned Munsif If 
after inspecting the file, the learned 
Munsif finds that there is any noting 
or endorsement in the file showing 
that the then Deputy Chief Minister 
or the then Inspector-General of Po- 
lice or both had given any assurance 
to the plaintiff of the kind mention- 
ed in paragraph 16 of the plaint, that 
portion of the file and that alone shall 
be disclosed to the plaintiff. Since 
the suits are not before us and we 
are only concerned in these appeals 
with the question of privilege, we ex- 
press no opinion as to what use the 
plaintiffs could make of such notings, 
if any, for the purpose of proving 
their claims in the suits. 


3. We would like to observe that 
the view which the High Court has 
taken in regard to the disclosure of 
the particular notings is principally 
based on the inadequacy of the affi- 
davits filed on behalf of the Govern- 
ment of Orissa. The High Court has 
summarised the effect of the various 
decisions of this Court which have a 
direct bearing on the question of pri- 
vilege and we are in no doubt that 
it would not have rejected the State’s 
claim of privilege in regard to de- 
partmental notings contained in offi- 
cial files, except for the fact that the 
affidavits filed on behalf of the Gov- 
ernment did not adequately bring 
out the involvement of public interest 
consequent upon the disclosure of the 
notings, The judgment of the High 
Court has therefore to be confined to 
the particular facts of the case and 
cannot be used as a precedent in 
other cases for calling upon the Gov- 
ernment to produce confidential no- 
tings in official files, if the disclosure 
thereof is calculated to impair public 
interest. 


4. The appeals are disposed of ac- 
cordingly, There will be no order as 
to costs. 

Order accordingly. 
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AIR 1977 SUPREME COURT 2202 
(From:— AIR 1974 Raj 36) 
N. L, UNTWALIA AND 
S. MURTAZA FAZAL 
ALI, JJ, 
Johrilal Soni, Appellant v. Smt. 
Bhanwari Bai, Respondent, 
Civil Appeal No, 149 of 1976, D/- 
1-8-1977. 


Provincial Insolvency Act (1920), 
Ss, 4 and 53 — Property transferred 
by insolvent before he was declared as 
insolvent — Determination of title to 
such property— S. 4 how far controll- 
ed by S, 53 — Transfer challenged as 
nominal and sham and therefore void 
— S, 4 applies and S. 53 does not 
deprive court of its jurisdiction to de- 
termine question of title — AIR 1974 
Raj 36 Reversed and AIR 1930 Oudh 
314, Overruled. 


Section 4 confers complete and full 
powers on the Insolvency: Court to 
decide all questions of title or priority, 
or of any nature whatsoever, which 
may arise in any case of insolvency. 
The only restriction which is con- 
tained in S, 4 is that these powers are 
subject to the other provisions of the 
Act. In other words, the position is 
that where any other section of the 
Act contains a provision which either 
runs counter to S. 4 or expressly ex- 
cludes the application of S. 4, to that 
extent S, 4 would become inapplicable. 

. (Para 4) 

A plain construction of S. 53 would 
manifestly indicate that the words 
“within two years after the date, be 
voidable as against the receiver, 
and shall be annulled by the court” 
clearly connote that only those trans- 
fers are excepted from the jurisdic- 
tion of the court which are voidable. 
The section has, therefore, made a 
clear distinction between void and 
voidable transfers a distinction which 
is well-known to law. A void trans- 
fer is no transfer at all and is com- 
pletely destitute of any legal effect: it 
is a nullity and does not pass any 
title at all. For instance, where a 
transfer is nominal, sham or fictitious, 
the title remains with the transferor 
and so does the possession and nothing 
passes to the transferee. It is mani- 
fest. therefore, that such a transfer is 
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no transfer in the eye of the law. 
Such transfers, therefore, clearly fall 
beyond the purview of S, 53 of the 
Act which refers only to transfers 
which are voidable. It is well settled 
that a voidable transfer is otherwise 
a valid transaction and continues to 
be good until it is avoided by the 
party aggrieved. For instance, trans- 
fers executed by the transferor to de- 
lay or defraud his creditors may be 
avoided under S, 53 of the Transfer of 
Property Act. Similarly transfers made 
under coercion, fraud or undue influ- 
ence may be avoided by the party de- 
frauded. It is only such transfers 
which, if they take place beyond two 
years of the date of transfer, cannot 
be ‘enquired into by the Court by vir- 
tue of S, 53 of the Act. This appears 
to be the plain and simple interpreta- 
tion of the combined reading of Ss. 4 
and 53 of the Act. AIR 1974 Raj 36 
Reversed and AIR 1930 Oudh 314 
Overruled, AIR 1977 All 141 and AIR 
1949 Bom 129 (FB) and AIR 1932 
Cal 642 and AIR 1932 Pat 129 and 
AIR 1938 Nag 546 and AIR 1930 Lah 
122 Approved, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1977 All 141 

AIR 1949 Bom 129 (FB) 
AIR 1938 Nag 546 

AIR 1932 Cal 642 

AIR 1932 Pat 129 

AIR 1930 Oudh 314 

AIR 1930 Lah 122 

AIR 1929 All 105 (FB) 


Mr. Badri Das Sharma and Mr, 
S. R. Srivastava Advocates for Ap- 
pellant; Mr. O. P. Verma Advocate, 
for Respondent. i 

FAZAL ALI, J:— To what extent 
is S. 4 of the Provincial Insolvency 
Act, 1920 controlled by S, 53 of the 
said Act in the matter of determina- 
tion of the question of title of a pro- 
perty transferred by the insolvent be- 
fore he was declared insolvent is the 
serious question of law which is in- 
volved in this appeal by certificate. 
The insolvent Pyarelal Gupta appears 
to have executed a deed of gift in 
favour of his’ wife on November 7, 
1961. About seven years later i.e. on 
April 1, 1968 an application under 
S. 10 of the Provincial Insolvency 
Act — hereinafter to be referred for 
short as “the Act’—was made for ad- 
judging Pyarelal as insolvent. On 
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April 5, 1968 the appellant Johri Lal 
Soni an Advocate was appointed re- 
ceiver by the Court. On October 15, 
1968 Pyarelal was on his own applica- 
tion adjudged as an insolvent by the 
Additional District Judge, Jodhpur. 
On January 4, 1969 the appellant who 
was the receiver moved the Court 
under S, 4 of the Act for declaring the 
deed of gift dated November 7, 1961 
as void and inoperative inasmuch as 
it was a sham transaction. On March 
3, 1972 the Insolveney Court of the 
Additional District Judge, Jodhpur, 
after making an inquiry, upheld the 
plea of the receiver/appellant and de- 
clared the deed of gift dated Novem- 
ber 7, 1961 as being void and inopera- 
tive. Thereafter the respondent Smt. 
Bhanwari Bai (donee) went up in ap- 
peal to the High Court assailing the 
judgment of the Insolvency Court on 
the ground that it was legally errone- 
ous. The plea of the respondent 
Bhanwari Bai seems to have found 
favour with the High Court of Rajas- 
than which allowed the appeal and 
set aside the judgment of the Insolv- 
ency Court declaring the deed of gift 
as void by its judgment dated Septem- 
ber, 26, 1973. The appellant there- 
after applied for grant of certificate 
of fitness for leave to appeal to this 
Court which was granted by the High 
Court on October 27, 1975, and this is 
how the appeal has been brought to 
this Court. 


2. The High Court was of the opin- 
fon that in view of the express pro- 
vision of S. 53 of the Act, the In- 
solvency Court had no jurisdiction to 
determine the question of title, nor 
could it go into the question of the 
validity of a transfer which was made 
more than two years before the TIn- 


solvency proceedings had started. Ac- 
` cording to the High Court, while S. 4 
' of the Act undoubtedly conferred a 


power on the Insolvency Court to 
decide questions of title, but this 
power could not be exercised in res- 
pect of transfers made during a period 
beyond two years of the insolvency 
proceedings, 

3. In support of the appeal, learned 
counsel for the appellant submitted 
that the High Court had taken an 
erroneous view of the law and had 
misconstrued the scope and ambit of 
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S. 53 of the Act. Learned counsel for 
the respondent, however, supported 
the stand taken by the High Court 
and submitted that as the gift was 
made about 6} years before the pro- 
ceedings began, the Insolvency Court 
could not examine the question of 
title. A number of authorities have 
been cited by counsel for the parties 
in support of their respective sub- 
missions. but we think question lies 
within a very narrow compass. It 
would appear that S. 4 of the Act was 
not there in the Insolvency Act of 
1907, but was introduced for the first 
time by Act 5 of 1920. Before 1920, 
the Provincial Insolvency Act did not 
contain any such provision as a result 
of which there was a serious diver- 
gence of judicial opinion on the ques- 
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tion as to whether or not an Insol- . 
vency Court could determine a gues- . 


tion of title regarding a transfer made 


_ by the insolvent. Act 5 of 1920, how- 


ever, set at rest this controversy and 
gave wide powers to the Insolvency 
Court to determine questions of title. 


4, We now proceed to interpret the 
provisions of S. 4 itself, the relevant 
part of which may be extracted thus: 


“4 (1) Subject to the provisions of . 


this Act, the Court shall have full 
power to decide all questions whether 
of title or priority, or of any nature 
whatsoever and whether involving 
matters of law or of fact, which may 
arise in any case of insolvency com- 
ing within the cognisance of the Court, 
or which the Court may deem it ex- 
pedient or necessary to decide for the 
purpose of doing complete justice or 
making a complete distribution of 
property in any such case.” 

It would be seen that the section has 
been couched in the widest possible 
terms and confers complete and full 
powers on the Insolvency Court to 
decide all questions of title or priority, 
or of any nature whatsoever, which 
may arise in any case of insolvency. 
The only restriction which is contained 
in S. 4 is that these powers are sub- 
ject to the other provisions of the 
Act. In other words, the position is 
that where any other section of 
the Act contains a provision which 
either runs counter to S, 4 or ex- 
pressly excludes the application of 
S. 4, to that extent S. 4 would be- 
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come inapplicable. Counsel for the 
respondent strongly relied on the 


Provision of S, 53 which runs thus: 


“33. Any transfer of property not 
being a transfer made before and in 
consideration of marriage or made in 
favour of a purchaser or incumbran- 
cer in good faith and for valuable 
consideration shall, if the transferor 
is adjudged insolvent on a petition 
presented within two years after the 
date of the transfer, be voidable as 
against the receiver and may be an- 
nulled by the Court.” 

It was submitted that the effect of 
Section 53 of the Act clearly is that 


it bars the jurisdiction of the Insol- 
vency Court to determine the vali- 
dity of any transfer made beyond 
two years of the transferor being 
adjudged insolvent, Ht is no doubt 
frue that the words “within two 


years after the date of the transfer” 
being voidable as against the receiver 
does fix a time-limit _within which 
the transfer could be annulled by the 
Court, But a plain construction of 
Section 53 would manifestly indicate 
that the words “within two years 
after the date, be voidable as against 
the receiver, and shall be annulled by 
the Court” clearly connote that only 
those transfers are excepted from the 
jurisdiction of the Court which are 
voidable, The section has, therefore, 
made a clear distinction between void 
and voidable transfers — a distinction 
which is well-known to law. A void 
transfer is no transfer at all and is 
completely destitute of any legal ef- 
fect: it is a nullity and does not pass 
any title at all. For instance, where 
a transfer is nominal, sham or fictiti- 
ous, the title remains with the trans- 
feror and so does the possession and 
nothing passes to the transferee, It is 
manifest, therefore, that such a trans- 
fer is no transfer in the eye of the 
‘law. Such transfers, therefore, clear- 
ily fall beyond the purview of Sec. 53 
iof the Act which refers only to 
‘transfers which are voidable. It is 
‘well settled that a voidable transfer 
‘is otherwise a valid transaction and 
‘continues to be good until it is avoid- 
ed by the party aggrieved, For ins- 
tance, transfers executed by the 
‘transferor to delay or defraud his 
creditors may be avoided under Sec- 
tion 53 of the Transfer of Property 
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Act, Similarly transfers made under 
coercion, fraud or undue influence 
may be avoided by the party defraud- 
ed. It is only such transfers which, 
if they take place beyond two years 
of the date of transfer cannot he 


enquired into by the Court by vir- 
tue of Section 53 of the Act. This 
appears to us to be the plain and 


simple interpretation of the combined 
reading of Sections 4 and 53 of the 
Act, Indeed if a different interpre- 
tation is given, it will render the en- 
tire object of the section nugatory, 
because the Court would be power- 
less to set at naught transfers which 
are patently void, merely because 
they had been made at a particular 
point of time. 


5. Reliance was placed by counsel 
for the appellant on a Full Bench 
decision of the Allahabad High Court 
in Haji Anwar Khan v. Mohammad 
Khan, AIR 1929 All 105 where the 
following two questions were referred 
for the decision of the Full Bench: 
(at p. 105) ; 

“(1) Whether an insolvency Court 
can try a question of title raised on 
the basis of a transfer which took 
place more than two years prior te 
the adjudication, having regard to 
the provisions of S. 53, Insolvency 
Act? 

(2) Would it make any difference 
if the receiver alleges that no trans- 
fer had been intended from the very 
beginning and no title had passed, 


the transaction being a mere paper 
transaction and void?” 
After discussing a large number of 


authorities, Dalal, J., answered the 
first question in the affirmative and 
held that an Insolvency Court could 
try a question of title raised on the 
basis of a transfer which took place 
two years prior to the adjudication, 
but the learned Judge, however, re- 
frained from giving any opinion on 
the other question, which in our 
opinion was the most pertinent ques- 
tion to be answered having regard to 
the specific distinction made by Sec- 
tion 53 between void and voidable 
transactions. Sen, J., appears to have 
sounded a discordant note in observ- 
ing as follows: (at p. 112) 

"My answer to the reference is (1) 
An insolvency Court cannot try a 
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question of title relating to a trans- 
fer which has taken place more than 
two years before the order of adju- 
dication having regard to the provi- 
sions of S, 53, Insolvency Act. 

(2) Where the transfer was intend- 

ed not to be operative from the begin- 
ning and the insolvent had remained 
in possession of the property the 
receiver may apply for its annul- 
ment. But where the transfer was 
executed by a proper instrument and 
duly registered and was intended to 
put the property beyond the reach 
of the creditors and a third party is 
claiming under the transfer, such a 
transaction cannot be treated as a 
mere paper transaction.” 
We feel that the view of Sen, J., ap- 
pears to be based on a correct inter- 
‘pretation of Ss, 4 and 53 of the Act. 
King, J., agreed with Dalal. J., and 
observed (at p. 113) as follows: 

“I see no difficulty. therefore, in 
giving a meaning and effect to the 
words “subject to the provisions of 
this Act” without construing them in 
he restrictive sense suggested by my 
learned brother Sen. J. In my opinion 
hey do not bar the jurisdiction of 
he insolvency Court to decide a ques- 
ion of title under the ordinary law 
hen the special provisions of the 
Act do not apply.” 

6. In a later decision of the Alla- 
abad High Court in Madan Kumar 
. Hari Narain Agrawal, AIR 1977 
Tl 141 following the Full Bench 
cision referred to above, it was ob- 
rved as follows: (at p. 143) 

“As observed earlier, Sec, 53 re- 
ers to transfers which are only voi- 
























hould not therefore, 
ransaction which is claimed to be 
void,” 

e are of the opinion that the 
earned Judge has laid down the cor- 
rect law on the subject. 

7. A Full Bench of the Bombay 
igh Court in Padamsi Premchand 
. Laxman Vishnu Deshpande, AIR 
949 Bom 129 has taken the same 
jew, which we have taken, in that 
ase and which we feel is based on 
correct and true interpretation of 
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Ss. 4 and 53 of the Act, after consi- 
dering the history of the Act. Chagla, 
C. J., speaking for the Court observ- 
ed as follows: (at p, 130) 


“It is perfectly true that S. 4 is 
merely declaratory of the jurisdiction 
of the insolvency Court, ...... There- 
fore, Mr. Desai is right when he says 
that if a transaction falls within the 
ambit of Sec. 53, then it can only be 
challenged provided the conditions 
laid down in that section are satis- 


“In our opinion transactions which 
are challenged on the ground of 
their being fictitious or nominal do 
not fall within the ambit of See 53, 
then S. 4 is wide enough to confer 
upon the insolvency Court jurisdic- 
tion to decide whether these transac- 
tions were in fact nominal or fictiti- 
ous. 


We find ourselves in complete agree- 
ment with the view exnressed by 
Chagla. C, J., in the aforesaid deci- 
sion. The Bombay High Court fur- 
ther pointed out that the same view 
was taken by the Calcutta High 
Court in Radha Krishna Thakur v. 
Official Receiver, AIR 1932 Cal 642 
by the Patna High Court in Biseswar 
Chaudhuri v. Kanhai Singh, AIR 1932 
Pat 129 the Nagpur High Court in 
G. N. Godbole v. Mt. Nani Bai, AIR 
1938 Nag 546 and the Lahore High 
Court in Budha Mal v, Official Re- 
ceiver, AIR 1930 Lah 122. The only 
decision which appears to have taken 
a contrary view is of the Oudh Chief 
Court in Amjad Ali v. Nand Lal Tan- 
don. AIR 1930 Oudh 314 which ap- 
pears to be the sheet-anchor of the 
argument of the learned counsel for 
the respondent. The Oudh Chief 
Court observed as follows: (at p. 316) 


“We do not consider that where in 
S. 53 which is governed by this 
heading the Act gives the Court power 
to annul transactions entered into 
within two years we should go out 
of our way to find that a general 
section in the same Act gives power 
to the Court to annul transactions 
which may have been entered into at 
any time and which are _ voidable 
under the ordinary law under Section 
53, T, P, Act. In our opinion transac- 
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tions of this nature must be challeng- 
ed, if at all, in an ordinary civil 
«Court and not in the insolvency 
Court.” 


With due respect. however, we are 
unable to agree with the view ex- 
pressed by the learned Judges of the 
Chief Court, Oudh, because they seem 
to overlook the distinction made by 
Sec, 53 between a void and a void- 
able transaction, Moreover, the Oudh 
Chief Court was concerned with a 
benami transaction and it is not 
necessary for us to say anything 
about such a transaction, because in 
the instant case we are concerned 
with a transfer which was sought to 
be challenged on the ground that it 
was a nominal and sham transaction 
and thus a void transaction which 
clearly falls within the four corners of 
S. 4 of the Act and is not covered 
by Section 53 of the Act so as to 
deprive the Insolvency Court of its 
jurisdiction to determine the ques- 
tion of title of the transfer, 


8. For these reasons. therefore, we 
are clearly of the opinion that in the 
present case the Additional District 
Judge was right in holding that the 
Insolvency Court had complete juris- 
diction to decide the validity of the 
transfer when it was challenged on 
the ground that it was a sham and 
a fictitious transaction which need 
not have been set aside and a decla- 
ration that the transfer was void was 
sufficient, The view taken by the 
High Court is legally erroneous and 
is not in consonance with the correct 
interpretation of Ss, 4 and 53 of the 
Act, 


9. We, therefore, allow the ap- 
peal, set aside the judgment of the 
High Court and remit the case back 
to it for a fresh disposal of the ap- 
peal on merits. We make no order 
as to costs. 


Appeal allowed. 


‘mentioned above. 
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AIR 1977 SUPREME COURT 2206 
(From: Madhya Pradesh) 
V, R. KRISHNA IYER AND 
A. C., GUPTA, JJ. 

Madhya Pradesh State Road Trans- 
port Corporation and others, Appel- 
lants v, Zenabhai and others, Respon- 
dents. 

Civil Appeals Nos. 1801 of 1968 
and 482 of 1969, D/- 17-1-1977, 


Motor Vehicles Act (1939), Sec- 
tion 110-B — Appeal — Ticketless 
passenger — Death due to rash and 
negligent driving — High Court in 
appeal reducing amount of compensa- 
tion awarded from Rs. 50,000 to 
Rs, 35,000 — On further appeal 
Supreme Court fixed the amount at 
Rs. 40.000/- in full settlement of 
claim inclusive of costs by consent of 
parties, 


In the facts and circumstances of 
the case the Supreme Court did not 
investigate the point of law raised on 
behalf of the Road Transport Corpo- 
ration viz, “Whether the deceased 
was a ticketless traveller and there- 
fore a trespasser and there could be 
no liability vicarious or otherwise if 
by the negligent act of the driver 
such a trespasser were killed or in- 
jured.” (Para 3) 


KRISHNA IYER, J.:— Both these 
appeals arise from a common judg- 
ment and can be disposed of briefly 
by common consent. 

2. A bus accident 
husband of the first appellant in 
Civil Appeal No, 482 of 1969 ‘died 
gave rise to a claim for damages on 
the score that the driver was guilty 
of rash and negligent driving result- 
ing in the death of the passenger 
The Motor Vehi- 
cles Accidents Tribunal awarded ¢ 
sum of Rs, 50,000/- by way of com- 
pensation to the widow and sons whc 
are. the legal representatives of the 
deceased. An appeal was carried tc 
the High Court by the respondent 
the Madhya Pradesh State Roac 
Transport Corporation, In appeal the 
finding of negligence and liability fo: 
damages was upheld but the quan: 
tum of compensation was reduced tc 
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Rs. 35,000/-. Both sides have 
up in appeal to this Court, 


3. On behalf of the Road Trans- 


come 

























raised by counsel that the deceased 
was a ticketless traveller and there- 
fore a trespasser and there could be 
no liability, vicarious or otherwise if 
by the negligent act of the driver 
such a trespasser were killed or in- 
jured, In the facts and circumstan- 
ces of this case, we are not inclined 
to investigate this proposition and 
counsel on both sides have accepted 
the suggestion of the court that a 
sum of Rs. 40,000/- be paid to the 
appellants in C. A. No. 482/1969 in 
full settlement of all their claims. 
We direct the respondents in the said 
appeal, viz., Road Transport _ Corpo- 
ration, to deposit the sum of Rupees 
40,000/- before the Tribunal if the 
amount has not already been depo- 
ited, inclusive of costs throughout. 


jointly. 
irection, we dispose of the appeals 
s above. The deposit will be made 
ithin one month from today, There 
ill be no order as to costs, 


Order accordingly. 
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M. H. BEG AND JASWANT 
SINGH, JJ. 


Dhah Kumar Jain, Appellant v. 
elhi Administration, Respondent. 
Special Leave Petn, (Criminal) No. 
40 of 1976, D/- 12-11-1976, 


passed in 
against committal order — Validity 
of commitment and transfer of case 
o committing Magistrate challenged 
Supreme Court while upholding 
order of the High Court regard- 
the quashing of charges under 
ections 466 and 471/466 remitted 
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ithe 


D. K, Jain v. Delhi Admn. 


port Corporation a point of law was- 
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the case back to the High Court for 
deciding other points raised but not 
decided by it, (Paras 3, 4). 


JUDGMENT:— This is an appeal 
by special leave granted by us to- 
day, the 12th November, 1976, 
against the order D/- 4-2-1976 in 
Criminal Mise, (Main) No, 1 of 1974 
after notice to respondents, It was 
aeara immediately by consent of both 
sides. 


2. The validity of the commit- 
ment proceedings and the transfer of 
the case to the committing Magis- 
trate are questioned by the appellant. 
We uphold the High Courts order in 
so far as it quashed the charges 
framed under Ss, 466 and 471/466, 
Indian Penal Code against the appel- 
lant. Nothing has been urged against 
that. 

3. The High Court does not ap- 
pear to have decided all the points 
raised, At any rate, it has not. fully 
dealt with the matter in coming tol 
its conclusions regarding the commit- 
ment of the appellant for an offence 
under Section 193, I. P, C. We need 
not mention all the questions of fact 
and law sought to be raised before 
us, They will, no doubt, be urged 
before the High Court which will in 
particular decide whether there was 
a legally valid order of transfer. If 
there is none, the proceedings may 
have to be sent back to the Court 
from which a purported transfer was 
made. 


4. We, therefore, set aside the 
High Court’s order relating to com- 
mitment proceedings and remit the 
matter to High Court, The High 
Court will consider and decide now 
the question of validity of commit- 
ment proceedings for offences other 
than those under Sections 466 and 
471, I. P. C. and will dispose of the 
matter in the light of the observa- 
tions contained herein and in accord- 
ance with law, It will also be open 
to both the parties to raise all rele- 
vant questions of fact and law in res- 
pect of their cases before the High 
Court. 

5. The appeal is accordingly dis- 


posed of. 
Order accordingly. 


Ret meee ese enema Rae 
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AIR 1977 SUPREME COURT 2208 
(From: Madhya Pradesh) 


S. MURTAZA FAZAL ALI AND 
P. S, KAILASAM, JJ. 


The State of M. P, and others; Ap- 
pellants v. The Galla Tilhan Vyapari 
Sangh and others, Respondents. 

Civil Appeals Nos, 1912-1914 of 
1976, D/- 17-1-1977. 

M. P. Krishi Upaj Mandi Adhiniyam 
(1972), S, 37 — No hardship or un- 
reasonableness in S. 37 (5) (a) — 
Decision of M, P. High Court, 
versed, (Constitution of India, Article 
a 


There is no hardship or unreason- 
ableness in the provisions of Section 
37 (5) (a) of the Act, All that the 
Act prevents is that the commission 
agent is prohibited from levying any 
charges for safe custody from the far- 
mer or the principal, This is done in 
order to attract and lure the far- 
mers to place their goods with com- 
mission agents without additional 
payment of charges for safe custody. 
Section 37 (4). however, compensates 
the commission agent by authorising 
him to charge his commission and 
all expenses which may be incurred 
by the commission agent in connec- 
tion with the storage of the produce 
and the services rendered by him. 
That apart S. 2 (e) of the Act which 
defines a “Commission agent” em- 
powers him to charge any commis- 
sion or percentage upon the amount 
involved in such trasaction. Decision 
of M. P. High Court, Reversed. 

(Paras 1 and 3) 

FAZAL ALI, J.:— In this appeal by 
special leave, on an application filed 
by the respondents before the High 
Court of Madhya Pradesh, the High 
Court struck down the constitutional 
validity of sub-s, (5) (a) of Sec. 37 of 
the Madhya Pradesh Krishi Upaj 
Mandi Adhiniyam, 1972 -— herein- 
after referred to as ‘the Act’ (No, 24 
of 1973). The impugned sub-section 
runs as follows: 

(5) Every commission 
be liable— 


(a) to keep the goods of his princi- 
pal in safe custody without any 
. charge other than the commission 
payable to him; and” 
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agent shall 





Re- - 





A.L R. 
The High Court thought that this 
statutory provision places unreason- 


able restriction on the commission agent 
and puts great burden on him for 
storing the goods given to him by the 
principal without charging the com- 
mission for its safe custody, The Act 
is a social piece of legislation and 
should have been liberally construed 
g0 as to advance the object of the Act 
and fulfil the aims to be achieved 
thereby, The main purpose of the Act 
is to secure a scientific method of 
storage, sale, distribution and market- 
ing of agricultural produce and cut 
out as far as possible middle-man's 
profit, The Act, therefore, contains 
provisions of a beneficial nature pre- 
venting profiteering tendencies, It is 
not, however, the hardship that can 
be termed unreasonable so as to make 
a statute unconstitutional, Moreover, 
the High Court does not appear to 
have looked to the scheme of the Act 
and has in fact completely overlook- 
ed the provisions of S. 37 (4) which 
run as follows: 


*(4) The commission agent shall re- 
cover his commission only from his 
principal trader at such rates as may 
be specified in the bye-laws including 
all such expenses as may be incurred 
by him in storage of the produce and 
other services rendered by him.” 
This section clearly empowers the 
commission agent to charge such 
rates as may be specified by the bye- 
laws even for the storage of the pro- 
duce and other services rendered by 
him, This provision also does not 
prevent the commission agent from 
levying reasonable charges for the 
storage over and above his commis- 
sion, All that the Act prevents is 
that the commission agent is  prohi-| 
bited from levying any charges for| 
safe custody from the farmer or the; 
principal. This is done in order toj 
attract and lure the farmers to place 
their goods with commission agents 
without additional payment of char- 
ges for safe custody, Section 37 (4), 
however. compensates the commission 
agent by authorising him to charge 
his commission and all expenses which 
may be incurred by the commission 
agent in connection with the storage 
of the produce and the services ren- 
dered by him. This section, there- 
fore, clearly authorises the commis- 
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sion agent not only to charge his 
commission from the principal trader 
but also expenses incurred by him for 
the purpose of the storage. That 
apart S. 2 (e) of the Act which de- 
fines a “Commission agent” empowers 
him to charge any commission or per- 
centage upon the amount involved in 
such transaction. 


2. For these reasons, therefore, we 
do not see any hardship or unrea- 
sonableness in the provisions of Sec- 
tion 37 (5) (a) of the Act, The High 
Court. therefore, committed an error 
of law in striking down this provision 
as unconstitutional. In our opinion, 
therefore, S. 37 (5) (a) of the Act is 
constitutionally valid. In the view 
we take, it is not necessary to go 1n- 
to the question whether the law vio- 





lates Art. 19 of the Constitution 
which stands suspended during the 
emergency. 


3. The appeal is accordingly al- 
lowed. The order of the High Court 
is quashed. In the circumstances, 
there will be no order as to costs. 


Appeal allowed. 





AIR 1977 SUPREME COURT 2209 
(From: Punjab & Haryana)* 
A. C. GUPTA AND 
P. N. SHINGHAL, JJ. 
Randhir Singh, Appellant v. State 
of Haryana and another, Respon- 
dents. 
Civil Appeal No, 1823 of 1977, D/- 
30-8-1977. 


Constitution of India, Art. 226 —- 
Writ petition against educational ins- 
titution —— Maintainability —— Admis- 
sion to school — Petitioner’s son, al- 
though passing all tests for admission 
to reserved seats failing to appear at 
Medical fitness test on appointed date 
owing to belated intimation — Peti- 
tioner along with his son appearing 
before school authorities and request- 
ing them to arrange for his medical 
examination at his own cost — Re- 
quest refused and petitioner’s son not 
considered for admission — Held that 


*(Civil Writ No, 1506 of 1977, D/- 
1-6-1977 (Punj & Har)), 
IU/TU/D343/77/KSB 
1977 §.C./1389 XI G—4 
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as the intimation for medical test 
was not given one week before the 
date fixed as prescribed by the pro- 
spectus, the petitioner could not be 
blamed for not bringing his son for 
medical test — Petition is maintain- 
able even under Art, 226 as amended 
as petitioner’s son only was subjected 
to unjustified treatment — Direction 
for his admission to school subject to 
his passing medical test issued. 
(Paras 5, 6) 

Appellant in person, Naunit Lal, 
Adv., for Respondents. 

SHINGHAL, J.:— This appeal by 
special leave is directed against the 
summary dismissal of the appellant’s 
writ petition by the High Court of 
Punjab and Haryana on June 1, 1977 
and the rejection of his review appli- 
cation on the following day. 


2. The admitted facts of the case 
are enough for its disposal. Appellant 
Randhir Singh is an Ex-Emergency 
Commissioned Officer of the Indian 
Army, He was employed as Tehsil- 
dar at Ambala which was stated to 
be his “correspondence” address for 
purposes of the present controversy. 
His son Vikash, aged about 5'/e years, 
appeared in a competitive test for ad- 
mission to Class I of the Kamla 
Nehru School (Junior Wing) against 
the seats reserved for children of 
Armed Force personnel and ex-ser- 
vicemen, In all 25 children were to 
be admitted for the term which was 
to start in July 1977, Vikash passed 
all the tests, and the respondents 
have clearly stated in their counter- 
affidavit that. if he was found fit by 
the Medical Board, he was “eligible 
for admission as the son of an Ex- 
serviceman,” A letter dated May 5, 
1977 was sent to the appellant to 
make his son available for medical 
test on May 12, 1977 but it was re- 
turned undelivered on May 11, 1977 
with the endorsement that the appel- 
lant had left the place, Another let- 
ter dated May 7, 1977 was also sent 
by the school authorities, but it was 
delivered to the appellant only on 
May 13, 1977. In the mean time, the 
school authorities sent an express 
telegram on 11-5-1977. The telegram 
was however sent to the appellant’s 
permanent address in a village, and 
not to his Ambala address. The ap- 
pellant thereupon sent a telegram on 
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May 13, 1977, along with a registered 
letter, requesting the authorities con- 
cerned to fix another date for the 
medical examination of his son Vi- 
kash. He in fact appeared before the 
Principal and Director of the School 
on the following day along with his 
son Vikash, and requested him to ar- 
range for his son’s medical examina- 
tion because of the belated intima- 
tion regarding the date of the medi- 
cal examination, and offered to de- 
fray all the expenses of the Medical 
Board, The Principal and Director of 
School turned down the request. The 
appellant then approached the Secre- 
tary concerned for a redress of his 
grievance, but to no avail. He 
therefore applied to the High Court 
for an appropriate writ, The respon- 
dents opposed the writ petition and 
it was dismissed in limine as afore- 
said. 


3. It will thus appear that the ap- 
pellant’s son Vikash has passed all 
the necessary tests and is eligible for 
admission to the Kamla Nehru School 
against the seats reserved for ex-ser- 
vicemen if he is found medically fit 
by the Board. The medical examina- 
tion was fixed for May 12, 1977. but 
it so happened that intimation there- 
of reached the appellant only on May 
13, 1977. We have made a reference 
to the circumstances in which the in- 
timation was delayed, but there can 
be no doubt that the appellant was 
not to blame for it, He was in fact 
anxious to secure his son’s admission 
in the school and had done all that 
he could in that direction, There is 
therefore no justification for the stand 
taken by the respondents in their 
counter-affidavit to the contrary, 


4. The respondents have annexed 
a copy of their letter dated May — 5, 
1977 which conveyed the intimation 
regarding the holding of the medical 
examination on May 12, 1977. They 
have placed considerable reliance on 
paragraph 3 of that letter. It reads 
as follows,— 

“Please note that another date for 
Medical Examination will not ` be 
given on any account and the. child 
must appear for Medical Examination 
on the date and time given above. In 
ease, the child fails to report on the 
above date and time, he/she will not 


be considered for admission at the 
school. Parents/Guardians must come 
prepared to stay at the school from 
08.00 to 14.00 hours.” 

It has been urged by Mr. Navnit Lal 
that the medical examination could 
be held only on May 12, 1977 and 
that: the appellant was informed 
of it “within a week” of the 
date of the medical examination. 
Counsel has invited our attention to 
paragraph 7 of the prospectus of the 
School for 1977-78 in support of. his 
contention, A reading of aforesaid 
paragraph 7 shows however that the 
parents of the eligible boys or girls 
were to be informed “one week before 
the date of test by post.” But even 
the first letter which was posted on 
May 5. 1977 did not give one week’s 
intimation, for it could not obviously 
have reached the appellant at Ambala 
the same day. As has been shown, 
the intimation reaced on May 13, 1977 
when the medical examination had 
already been held a day earlier. In 
these facts and circumstances it can- 
not be said that the appellant was to 
blame for not producing his son 
Vikash for medical examination on 
May 12, 1977, and the stand taken by 
the respondents is quite untenable 
and unjustified, If they wanted to 
adhere strictly to the “intimation” in 
paragraph 7 of the prospectus that 
the intimation regarding the medical 
test would be given one week before 
the date fixed for it, they should 
have themselves complied with it. As 
this was not done, we see no reason 
why the career of a child should be 
allowed to suffer when he and his 
father were not to blame for his non- 
appearance before the Medical Board 
on May 12, 1977. 


5. Mr. Navnit Lal tried to get out 
of the infirmity in the case of the 
respondents by urging that the writ 
petition was not maintainable under 
the amended Art. 226 of the Consti- 
tution. We do not think there is any 
merit in this argument for there is 
no reason why only the appellant’s 
son should have been subjected to 
such an unjustified treatment when 
all the other successful boys and 
girls were given adequate opportunity 
for appearing before the Medical 
Board. 
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6. The appeal is allowed with 
costs, The respondents are directed 


to arrange for the medical examina- 
tion of the appellant’s son Vikash in 
as short a time as possible and to ad- 
mit him to the School if he passes 
the test. As the appellant has express- 
ed some apprehension about the com- 
position of the Medical Board, we 
direct that the State Govt. shall ap- 
point three Professors of the Rohtak 
Medical College to constitute the 
Board, 

Appeal allowed. 
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The Commissioner of Income-tax, 
Kerala, Appellant v. The Dharmoda- 
yam & Co., Kerala, Respondent. 


Civil Appeals Nos. 1521-1523 of 
1973, D/- 22-8-1977. 


Income Tax Act (1961), Ss. 11 (1) 
{a) and 2 (15) — Exemption — Chari- 
table trust — Business of conducting 
kuries — Business activity not under- 
taken by assessee in order to ad- 
vance any object of general public 
utility — Business itself held under 
trust for religious or charitable pur- 
poses — Income derived by assessee 
is exempt under S. 11 (1) (a) of the 
Act. 


The assessee is a registered com- 
pany, The sources of income of the 
assessee are interest on securties, in- 
come from property and kuries or 
chit funds. For the assessment years 
1952-53 to 1956-57 in making its re- 
turns of income, the assessee did not 
show the income from kuries on the 
ground that it was exempt under 
Sec. 4 (3) (i) of the Income Tax Act 
1922 and that the proviso to that sec- 
tion had no application as the: busi~ 
ness of kuries was not carried on “on 
behalf of a religious or charitable in- 
stitution” but was the trust business 
of the assessee itself. This contention 
was rejected by the Income-tax Offi- 
cer, the Appellate Assistant Commis- 
sioner and the Appellate Tribunal 
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but on a reference under Sec. 66 (1) 
of the Act of 1922, the High Court of 
Kerala held that the business of 
kuries was itself held by the asses- 
see under a trust for religious or 
charitable purposes and that it could 
not be said that the business was 
conducted “on behalf of” the religi- 
ous or charitable institution, There- 
fore, according to the Division Bench 
which decided that case, the proviso 
to See, 4 (3) (i) was not attracted and 
the income from kuries in so far as 
it was applied for religious or chari- 
table purposes was exempt from tax. 
The Revenue brought the matter in 
appeal to the Supreme Court but it 
withdrew the appeal with the result 
that the decision of the High Court 
became final. In the case in question 
which arose after the Act of 1961 
came into force the assessment year 
being 1968-69 the I.T.O, declined to 
grant exemption in respect of the in- 
come derived by the assessee from its 
kurie business but that order was set 
aside by the Appellate Asst. Commis- 
sioner whose judgment was confirm- 
ed by the Appellate Tribunal. These 
two authorities held that despite the 
amendment introduced by the Act of 
1961 in S, 2 (15), the earlier decision 
would apply and the assessee was 
therefore entitled to claim exemption 
in regard to its income from kuries. 


Dharmcodayam & Co. 


Held, that the income derived by 
the assessee from the kuries was ex- 
empt from tax under S. 11 (1) (a) of 
the Act. 1973 Tax LR 1393 (Ker), Af- 
firmed. (Para 14) 


It is undeniable that the law gov- 
erning exemption from taxation of in- 
come derived from property held for 


religious or charitable purposes has 
undergone significant changes after 
the enactment of the Act of 1961. 


But it could not be contended by the 
revenue that by reason of the change 
brought about by the Act of 1°51 in 
the definition of the expression hari- 
table purpose’, the judgment of the 
Kerala High Court is not good law 
and that the decision therein cannot 
any longer govern the question whe- 
ther income received by the assessee 
by conducting the kuries is exempt 
from taxation, The decision is valid 
and it has not been also overruled 
by AIR 1976 SC 348, (Paras 6, 7) 
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Further, the apprehension that in 
exercise of the power conferred by 
Art. 39 of the Articles of Association, 
the General Meeting of the assessee 
company may set apart the entire 
profit or a substantive part of it for 
reserves is unfounded. If and when 
the affairs: take that shape. the De- 
partment will have ample powers and 
opportunity to deny the exemption to 
the assessee. (Para 15) 
Cases Referred: Chronological Paras 


AIR 1976 SC 10:101 ITR 234: 1976 


Tax LR 1 12 
AIR 1976 SC 348:101 ITR 796:1976 
Tax LR 210 13 
(1972) 84 ITR 119 (Ker) 10 


AIR 1967 SC 1554: 65 ITR 611 11 


AIR 1965 SC 59:53 ITR 176 9, 10 
(1962) 45 ITR 478 (Ker) 1, 4, 7, 8, 
9, 13 


Mr. J. Ramamurthi and Mr. Girish 
Chandra, Advocates, for Appellant: 
Mr. S, T. Desai, Sr, Advocate (In C, 
A. No. 1521 of 1973); Y. S, Chitale, 
Sr, Advocate (In C, A. Nos, 1522-23 of 
1973), (M/s. Paripurna and A, S. 
Nambiar. Miss Pushpa Nambiyar, and 
Mr. M. Mudgal, Advocates with them), 
for Respondent. 


CHANDRACHUD, J.:— The asses- 
see in these appeals is a company 
which was registered under the Co- 
chin Companies Act and later under 
the Indian Companies Act, 1956. The 
sources of income of the assessee are 
interest on securities, income from 
property and kuries or chit funds. For 
the assessment years 1952-53 to 1956- 
57, in making its returns of income, 
the assessee did not show the income 
from kuries on the ground that it 
was exempt under S, 4 (3) (i) of the 
Income Tax Act, 1922 and that the 
proviso to that section had no appli- 
cation as the business of kuries was 
not carried on “on behalf of a religi- 
ous or charitable institution” but was 
the trust business of the assessee 1t- 
self. This contention was rejected by 
the Income-tax Officer, the Appellate 
Assistant Commissioner and the Ap- 
pellate Tribunal but on a reference 
under S. 66 (1) of the Act of 1922. 
the High Court of Kerala in Dharmo- 
dayam Co, v. Commr. of L-T. Kerala, 
(1962) 45 ITR 478 (Ker), held that 
the business of kuries was itself held 
by the assessee under a trust for re- 
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ligious or charitable purposes and 
that it could not be said that the 
business was conducted “on behalf 
of” the religious or charitable institu- 
tion. Therefore, according to the 
Division Bench which decided that 
case, the proviso to S. 4 (3) (i) was 
not attracted and the income from 
kuries in so far as it was applied for 
religious or charitable purposes was 
exempt from tax. The Revenue 
brought the matter in appeal to this 
Court but it withdrew the appeal 
with the result that the decision of 
the High Court became final. 


2. The instant case arose after the 
Income Tax Act of 1961 came into 
force, the assessment year being 1968- 
69, The Income-tax Officer declined 
to grant exemption in respect of the 
income derived by the assessee from 
its kurie business but that order was 
set aside by the Appellate Assistant 
Commissioner whose judgment was 
confirmed by the Appellate Tribunal. 
These two authorities held that de- 
spite the amendment introduced by 
the Act of 1961 is S. 2 (15). the ear- 
lier decision would apply and the as- 
sessee was therefore entitled to claim 
exemption in regard to its income 
from kuries. 


3. The Tribunal, at the instance of 
the Revenue, referred the following 
two questions for the opinion of the 
High Court: 

“J Whether, on the facts andin the ` 
circumstances of the ease, the Appel- 
late Tribunal is correct in law in 
holding that the income derived by 
the assessee is exempt under S, 11 (1) 
(a) of the Income-tax Act, 1961? 

9. Whether, on the facts and in the 
circumstances of the case, the Tribu- 
nal was right in holding that setting 
apart reserves under Art. 39 of the 
assessee’s memorandum did not vitiate 
the charitable purpose of the institu- 
tion.” 


The assessee also filed two writ peti- 
tions in the High Court challenging, 
by one writ petition, a notice for re- 
opening an assessment and by the 
other, a notice calling upon it to 
file a return. The High Court ans- 
wered both the questions in favour of 
the assessee, allowed the writ peti- 
tions and quashed the notices. These 
appeals by special leave are directed 
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against the judgment and orders of 
the High Court. 

4. On the first of the two ques- 
tions referred to the High Court for 
its opinion it becomes necessary to 
consider comparatively the relevant 
provisions of S. 4 (3) of the Income 
Tax Act 1922 as it existed when the 
Kerala High Court decided the Dhar- 
modayam case (1962-45 ITR 478 (Ker)) 
on December 20, 1961 and the pro- 
visions contained in the relevant part 
of S. 11 read with S. 2 (15) of the 
Income Tax Act 1961, 


5. Section 4 (3) of the Act of 1922 
read thus: 

“4 (3) Any income, profits or gains 
falling within the following classes 
shall not be included in the total in- 
come of the person receiving them: 

(i) Subject to the provisions of 
Cl. (c) of sub-sec. (1) of Sec, 16, any 
income derived from property held 
under trust or other legal obligation 
wholly for religious or charitable 
purposes, in so far as such income is 
applied or accumulated for applica- 
tion to such religious or charitable 
purposes as relate to anything done 
within the taxable territories. and in 
the case of property so held in part 
only for such purposes, the income 
applied or finally set apart for appli- 
cation thereto: 

Provided that such income shall be 
included in the total income ...... 

(b) in the case of income derived 
from business carried on on behalf of 
a religious or charitable institution, 
unless the income is applied wholly 
for the purposes of the institution and 
either— 

(i) the business is carried on in the 
course of the actual carrying out of 
a primary purpose of the institution, 
or 
(ii) the work in connection with the 
business is mainly carried on by the 
beneficiaries of the institution.” 
Section 11 (1) (a) of the Act of 1961 
reads thus: 

“Income from property held for 
charitable or religious purposes.— (1) 
Subject to the provisions of Ss, 60 to 
63, the following income shall not be 
included in the total income of the 
previous year of the person in re- 
ceipt of the income— 

(a) income derived from property 
held under trust wholly for charit- 


able or religious purposes, to the ex- 
tent to which such income is applied 
to such purposes in India; and, 
where any such income is accumulat- 
ed or set apart for application to such 
purposes in India, to the extent to 
which the income so accumulated or 
set apart is not in excess of twenty- 
five per cent. of the income from 
such property;” 

Section 2 (15) of the Act of 1961 
says: 

“2. In this Act, unless the context 
otherwise requires,— 

(15) ‘charitable purpose’ includes re- 
lief of the poor, education, medical 
relief, and the advancement of any 
other, object of general public utility 
not involving the carrying on of any 
activity for profit;” 

6. It is undeniable that the law 
governing exemption from taxation of 
income derived from property held for 
religious or charitable purposes has 
undergone significant changes after 
the enactment of the Act of 1961. 
Under S. 4 (8) (i) of the Act of 1922, 
in so far as is relevant for the pre- 
sent purposes, income derived from 
property held under trust for religi- 
ous or charitable purposes was ex- 
empt from taxation in so far as such 
income was applied for those pur- 
poses, Section 11 (1) (a) of the Act 
of 1961 contains for our purposes an 
identical provision, subject of course 
to the argument of the revenue with 
which we will presently deal, that the 
definition of ‘charitable purposes’ in 
S. 2 (15) of that Act alters the very 
basis of exclusion of income from 
property held for religious or charit- 
able purposes. By Cl. (b) of the pro- 
viso to S5. 4 (3) (i) of the Act of 1922, 
which was in the nature of an ex- 
ception, income mentioned in Cl. (i) 
was includible in the total income of 
the assessee if it was “derived from 
business carried on on behalf of a 
religious or charitable institution.” 
But Cl. (b) of the proviso contained 
an exception to an exception to the 
effect that even income derived from 
business carried on on behalf of a re- 
ligious or charitable institution was 
to be exempt from tax if it was ap- 
plied wholly for the purposes of the 
institution and either the business 
was carried on in the course of the 
actual carrying out of a primary pur- 
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pose of the institution. or the work 
in connection with the business was 
mainly carried on by the beneficiaries 
of the institution. Section 2 (15) of 
the Act of 1961 defines ‘charitable 
purpose’ to include relief of the poor. 
education, medical relief, and the 
advancement of any other object of 
general public utility not involving 
the carrying on of any activity for 
profit, By reason of this definition. 
income derived from a business which 
is carried on for the advancement of 
an object of general public utility 
has to be included in the assessee’s 
total income, if it involves carrying on 
of any activity for profit, Under the 
Act of 1922, income derived from a 
business carried on for the purpose 
of advancing an object of general pub- 
lic utility was excludible from the as- 
sessee’s total income, even if such 
advancing involved the carrying on of 
an activity for profit, if the income 
was applied wholly for the purposes 
of the institution and either the busi- 
ness was carried on in the course of 
the actual carrying out of a primary 
purpose of the institution or the work 
in connection with the business was 
mainly carried on by the beneficiaries 
of the institution. This is the signi- 
ficant change brought about by the 
1961 Act. 


` T. But, we are unable to accept 
the submission made by Mr. Rama- 
murthi on behalf of the revenue that 
bv reason of the change brought about 
by the Act of 1961 in the defini- 
tion of the expression ‘charitable pur- 
pose.’ the judgment of the Kerala 
High Court in Dharmodayam, (1962- 
45 ITR 478) (Ker) is not good law 
and that the decision therein cannot 
any longer govern the question whe- 
ther income received by the assessee 
by conducting the kuries is exempt 
from taxation, The entire argument 
is built around the words “advance- 
ment of any other object of general 
public utility not involving the car- 
rying on of any activity for profit” 
which occur in the definition of 
‘charitable purposes” contained in Sec- 
tion 2 (15) of the Act of 1961, parti- 
cular emphasis being laid by coun- 
sel on the expression “not involving 
the carrying on of any activity for 
profit.” This argument assumes that 
the respondent is running the kuries 
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as a matter of advancement of an ob 
ject of general public utility. If that 
were so, it would have been neces- 
sary to inquire whether conducting 
the kuries business involved the car- 
rying on of any activity for profit. 
The answer, perhaps. to that inquiry 
might have been in the affirmative 
since, speaking generally. the conduct 
of a business involves the carrying on 
of an activity for profit. But the as- 
sumption that the respondent is run- 
ning the kurie business as a matter 
of advancement of an object of gene- 
ral public utility or for that purpose 
is plainly contrary to the finding of 
the Kerala High Court in Dharmoda- 
yam that the kurie “business itself 
is held under a trust for religious or 
charitable purposes.” It is a necessary 
implication of this finding . that the 
business activity was not undertaken 
by the respondent in order to advance 
any object of general public utility. 
The decision of the Kerala High 
Court was challenged by the revenue 
in an appeal filed in this Court, but 
that appeal was withdrawn by it. 
The relevant legislative provision has 
certainly undergone a change, but 
the nature of the respondents activity 
remains what it was when the Kerala 
High Court gave its judgment in 
Dharmodayam, It will, therefore, be 
erroneous to say, as contended by M- 
Ramamurthi on behalf of the revenue, 
that the Kerala judgment has lost its 
validity. That judgment, in our opin- 
jon. concludes the point that the 
kurie business is not conducted by 
the respondent in order to advance 
or for the purpose of advancing any 
object of general public utility, 


8. Nothing really turns on the res- 
pondent’s Articles of Association or on 
the circumstance that Art. 39 was 
amended in 1963 after the High 
Court gave its judgment on Decem- 
ber 30, 1961, Article 39, as it then 
stood, has been set out at page 480, 
para 9 of the High Court’s judgment 
in Dharmodayam, (1962-45 ITR 478) 
(Ker). The present Art. 39 reads 
thus: 


“The profits of this company shall 
not be divided among the members. 
From the annual net profits from the 
working of the company such propor- 
tion as the General Meeting may 
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deem fit may be set apart towards a 
reserve fund for the stability of the 
Company and towards a reserve for 
bad debts and the balance of the vro- 
fit may in accordance with the ob- 
jects in the memorandum be spent 
on charity, education industry and 
other purposes of public interest.” 

It is undisputed that the respondent 
company, which was registered on 
January 21, 1959 under the Cochin 
Companies Act, has never engaged 
itself in any industry or in any other 
activity of public interest. It is noto- 
rious that the memoranda and arti- 
cles of association of companies us- 
ually cover a variety of activities, 
only a few of which are in fact 
undertaken or intended to be under- 
taken, That obviates the necessity 
for applying for amendment of the 
articles from time to time and helps 
rule out a possible challenge on the 
ground that the company has acted 
beyond its powers in undertaking a 
particular form of activity. The only 
activity in which the respondent is 
engaged over the years is the con- 
duct of kuries. On this aspect of the 
matter the High Court rightly ob- 
serves: “There is no case that Dhar- 
modayam Company ever started 
any industry; there is also no 
ground for saying that the object of 
the Company was to start an indus- 
try for the purpose of making profit” 
94 TTR 113 at p. 119: (1973 Tax LR 
1393 at p. 1396). 


I-T., Commr., 


9. We may now notice some of the 
decisions cited at the bar. In C, I. T. 
Kerala v. P. Krishna Warriar, 53 TTR 
176: (AIR 1965 SC 59) it was held 
by this Court in a case which arose 
under S 4 (3) (i) of the Act of 1922 
that Cl. (b) of the proviso to the 
section which spoke of income deriv- 
ed from “business carried on on be- 
half of a religious or charitable ins- 
titution” did not apply to cases in 
which the business itself was held ir 
trust, Speaking for the Court, Subba 
Rao J, observed that if business is 
property and is held under trust, the 
case would fall squarely under the 
substantive part of Cl.(i) and in that 
event, Cl. (b) of the proviso cannot 
be attracted since, under that clause 
of the proviso, the business mention- 
ed therein is not held under trust 
but is one carried on on behalf of a 
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religious or charitable institution. The 
importance of this decision is two- 
fold, In the first place, it places in a 
proper light the decision of the 
Kerala High Court in Dharmodayam, 
(1962-45 ITR 478 Ker)) by show- 
ing that the High Court hav- 
ing held in that case that the kurie 
business was itself held by the res- 
pondent in trust, there was no scope 
for saying that the business was car- 
ried on on behalf of any religious or 
charitable institution, Therefore, de- 
spite the change brought about by 
the Act of 1961 by framing a new 
definition of ‘charitable purpose’, a 
business which was held in trust 
cannot by mere reason of the amend- 
ment become a business. started for 
the purpose of advancing an object 
of general public utility. The second 
aspect on which the decision in 
Krishna Warriar is important is that 
the judgment of the Kerala High 
Court in Dharmodayam, (1962-45 ITR 
478 (Ker)) was referred to by this 
Court approvingly, 


10. Counsel for the revenue, how- 
ever, relies on a subsequent judg- 
ment of the Kerala High Court in 
C. I, T. v. P. Krishna Warriar, 
(1972) 84 ITR 119 (Ker) in which 
the impact of Section 2 (15) of the 
Act of 1961 had to be considered. 
This case arose out of identical facts 
as the decision of this Court in 53 
ITR 176: (ATR 1965 SC 59) which we 
have discussed aboye. After refer- 
ring to the judgment of this Court in 
the earlier case, Kerala High Court took 
the view that the income in respect of 
which exemption was claimed was 
not excludible from the total income 
of the assessee since the assessee had 
commenced a business for the pur- 
pose of advancing an object of gene- 
ral publie utility involving the car- 
rying on of an activity for profit. 
The main argument advanced before 
the Kerala High Court was that the 
true purpose of the business, as 
gleaned from all the circumstances of 
the case, was to afford medical relief 
and not the advancement of an ob- 
ject of general public utility, The 
High Court rejected that argument 
and held that the preparation and 
sale of Ayurvedic medicines cannot 
be said to be an activity in the na- 
ture of medical relief. As explained 
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earlier, in the instant case the last 
clause of S. 2 (15) of the Act of 1961, 
which is described in various judg- 
ments as the fourth category falling 
within the terms of that section, has 
no application, 


11. The decision of this Court in 
East India Industries (Madras) Pri- 
vate Limited v, C. I. T. Madras, 65 
ITR 611: (AIR 1967 SC 1554) arose 
out of similar facts as the Kerala 
judgment in Warriar, It was held by 
this Court that the carrying on of a 
business of manufacture, sale and dis- 
tribution of pharmaceutical, medici- 
nal and other preparations was nei- 
ther charitable nor religious in cha- 
racter and since the trustees could, 
under the deed, validiy spend the en- 
tire income of the trust on such non- 
charitable objects, the assessee was 
not entitled to claim deduction under 
Section 15B of the Act of 1922 in 
respect of donations received by the 
trust. 


12. In Sole Trustee, Loka Shik- 
shana Trust v. C. I, T. Mysore, 101 
ITR 234: (AIR 1976 SC 10) it was 


held by this Court that though a 
number of objects, including the set- 
ting up of educational institutions, 
were mentioned in the trust deed as 
the objects of the trust, at the rele- 
‘vant time the trust was occupied only 
in supplying the Kannada speaking 
people with an organ or organs of 
educated public opinion. This accord- 
ing to the Court, was not ‘education’ 
within the meaning of S, 2 (15) of 
the Act of 1961, which expression 
was to be understood in the sense of 
systematic instruction, schooling or 
training. Learned counsel for the re- 
venue relies strongly on the observa- 
tion of Khanna J. at page 242 of the 
report that, as a result of the addi- 
tion of the words “not involving the 
carrying on of any activity for pro- 
fit” at the end of the definition in 
S. 2 (15) of the Act of 1961, even if 
the purpose of the trust is ‘advance- 
ment of any other object of general 
public utility’, it would not be consi- 
dered as a charitable purpose unless 
the purpose does not involve the car- 
rying on of any activity for profit. 
This has no application in the instant 
case since, the business of kuries 
was not started by the respondent 
with the object or for the purpose of 
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advancing an object of general pub- 
lic utility. 

13. This judgment will be incom- 
plete without a close and careful con- 
sideration of the decision of this 
Court in Indian Chamber of Com- 
merce v, C. I, T. West Bengal II, 101 
ITR 796: (AIR 1976 SC 348) on which 
counsel for the revenue has placed 
the greatest reliance, That is under- 
standable because the judgment of 
the High Court which is now under 
appeal before us and which is report- 
ed in 94 ITR 113: (1973 Tax LR 1393 
(Ker)) was specifically brought to the 
notice of the Court in Indian Cham- 
ber of Commerce and was criticised 
therein as applying the wrong test. 
It is urged on behalf of the revenue 
that the three-Judge Bench having 
already overruled the judgment in 
appeal before us, there is nothing 
left for us to do save to allow this 
appeal filed by the revenue. Having 
given our most anxious and respect- 
ful consideration to the judgment in 


Indian Chamber of Commerce, we 
find ourselves unable to accept this 
submission. The Memorandum and 


Articlés of Association of the assessee 
in that case, the Indian Chamber of 
Commerce, indisputably showed that 
the Chamber was to undertake acti- 
vities for the purpose of advancing 
objects of general public utility (at 
p. 799 of ITR: (at pp. 349, 350 of 
AIR). The Chamber received income, 
amongst other sources, from: (a) arbi- 
tration fees, (b) fees collected for 
the certificates of origin, and (c) 
share in the profit made by issuing 
certificates of weighment and measure- 
ment. The bone of contention was 
whether this income was excludible 
under S. 11 (1) (a) read with S., 2 (15) 
of the Act of 1961. As said by 
Krishna Iyer J., (at p. 799 of ITR: 
at pages 349, 350 of AIR) who 
spoke for the Court, the straight 
question to be answered was whe- 
ther the three activities which yield- 
ed profits to the Chamber involved 
the carrying on of any activity for 
profit. Observing that the various 
chambers of commerce were esta- 
blished in the country in order to 
promote the trading interests of the 
commercial community (at p. 802 of 
ITR): (at pp, 351, 352 of AIR) the. 
Court held that by the new defini- 
tion in S. 2 (15), the benefit of exclu- 
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sion from total income was taken 
away where in accomplishing a cha- 
ritable purpose the institution en- 
gages itself in activities for profit (at 
p. 803 of ITR): (at pages 352, 353 of 
AIR). In other words, “Sec, 2 (15) 
excludes from exemption the carry- 
ing on of activities for profit even if 
they are linked with the objectives of 
general public utility, because the 
statute interdicts for purposes of tax 
relief, the advancement of such ob- 
jects by involvement in the carrying 
on of activities for profit” (at page 
805 of ITR): (at pp. 353, 354 of ATR). 
After so holding, the Court refer- 
red to the decision of this Court 
in Loka Shikshana Trust (AIR 1976 
SC 10) and observed: (at pp. 355, 356 
of AIR) 

“Among the Kerala cases which 
went on the wrong test we wish to 
mention one, Dharmodayam, (1962-45 
ITR 478) (Ker). The assessee-com- 
pany was conducting a profitable 
business of running chit funds and 
its memorandum of association had 
as one of its objects ‘to do the need- 
ful for the promotion of charity, edu- 


cation and industry’. The court 
found it possible on these facts to 


grant the benefit of Sec. 2 (15) by a 
recondite reasoning. If this ratio 
were to hold good, businessmen have 
a highroad to tax avoidance, Dhar- 
modayam shows how dangerous the 
consequence can be if the provision 
were misconstrued.” (pp, 807-808). 

This is square and scathing com- 
ment on the judgment now in appeal 
before us and the Court has express- 
ed its view in unequivocal language. 
But we cannot accept that the Court 
“overruled”, as stated in the head- 
note of the report (p. 797), the judg- 
ment of the Kerala High Court and 
that we must, without considering the 
facts of the case, allow the appeal 
straightway. The facts of the ins- 
tant case were not before the Court 
in Indian Chamber of Commerce and 
it is evident from the passage ex- 
tracted above that the test applied 
by the Kerala High Court was held 
to be wrong on the assumption that 
the case fell under the last clause of 
S, 2 (15) of the Act of 1961, which 
was the only part of S. 2 (15) rele- 
vant for deciding the Indian Chamber 
of Commerce case, Considering fur- 
ther that the word ‘industry’ has 
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been italicised in the passage extract- 
ed above, it is plain that the Court 
assumed that the assessee was en- 
gaged in running an industry, We 
have endeavoured to point out that, 
on the facts of the case, it is impos- 
sible to hold that the last clause of 
S. 2 (15) has any application and 
that, in the light of the activities of 
the respondent spread over the past 
several years, no importance can be 
attached to Cl, 39 of its articles of 
Association which enables it “to do 
the needful for the promotion of...... 
industry.” With great deference, 
therefore, we are unable to read the 
decision in Indian Chamber of Com- 
merce as overruling the judgment 
which is under appeal before us, The 
Court was not even apprised there 
that this appeal was pending against 
the decision of the Kerala High 
Court. 


14. We are therefore of the opi- 
nion, strictly limiting ourselves to 
the facts of the case and for the rea- 
sons mentioned above, that the in- 
come derived by the assessee from 
the kuries is exempt from taxation 


under S5, 11 (1) (a) of the Act of 
1961. 
15. The second question presents 


no difficulty, The apprehension that 
in exercise of the power conferred 
by Article 39 of the Articles of As- 
sociation, the General Meeting may 
Set apart the entire profit or a sub- 
stantive part of it for reserves is un- 
founded. If and when the affairs of 
the respondent take that shape, the 
Department will have ample powers 
and opportunity to deny the exemp- 
tion to the respondent, For the time 
being it is enough to state that the 
High Court has found that the res- 
pondent has spent the income for 
charitable purposes. The answer to 
the second question must, therefore, 
be that the power to set apart re- 
serves under Article 39 will not, 
without more, vitiate the charitable 
nature of the institution, 

16. Accordingly, we confirm the 
High Courts judgment and dismiss 
the arveals. The appellant shall pay 
the respondent’s costs in one set. 

Appeals dismissed. 
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AIR 1977 SUPREME COURT 2218 
(From: Delhi)* 
A, C. GUPTA AND S. MURTAZA 
FAZAL ALI, JJ. 
Dharmendra Kumar, Appellant v. 
Usha Kumar, Respondent. 


Civil Appeal No. 949 of 1977, D/- 
19-8-1977. 


Hindu Marriage Act (1955), Ss, 23 
(1) (a), 13 (1A) (ii) — “Wrong” with- 
in S. 23 (1) (a) — What constitutes 
— Wife’s application for dissolution 
of marriage under S. 13 (1A) (ii) — 
Husband’s allegation about wife’s dis- 
inclination to agree to his offer of re- 
union — Wife, if disentitled to re- 
lief. 

In order to be a ‘wrong’ within the 
meaning of S, 23 (1) (a), the con- 
duct alleged has to be something 
more than a mere disinclination to 
agree to an offer of reunion, it must 
be misconduct serious enough to jus- 
tify denial of the relief to which the 
husband or the wife is otherwise en- 
titled, ILR (1971) 1 Delhi 6 (FB) and 
AIR 1977 Delhi 178, Approved. 

(Para 3) 

Where after a little over two years 
of passing of decree of restitution of 
conjugal rights in her favour, the 
wife applied for dissolution of mar- 
riage under S. 13 (1A) (ii) and the 
husband in his written statement al- 
leged that the wife refused to re- 
ceive or reply to the letters written 
by the husband and did not respond 
to his other attempts to make her 
agree to live with him, this allega- 
tion, even if true, did not amount to 
misconduct grave enough to disen- 
title the wife to the relief she asked 
for. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1977 Delhi 178:ILR (1976) 1 

Delhi 725 2, 3 
ILR (1971) 1 Delhi 6 (FB) 2,3 


M/s, Naunit Lal, R. K. Baweja and 
Miss Lalita Kohli, Advocates, for Ap- 
pellant; M/s. S. L. Watel, C. R. Soma- 
sekharan, R, Watel and M. S. Ganesh, 
Advocates, for Respondent. 

A. C. GUPTA, J.:.— On her appli- 
cation made under Section 9 of the 
Hindu Marriage Act, 1955, the res- 


*(F, A. O. No, 170 of 1976, D/- 19-10- 
1976 (Dethi)). 


HU/IU/D226/77/SSG 


ALR. 


pondent was granted a deeree for 
restitution of conjugal rights by 
the Additional Senior Sub-Judge, 
Delhi, on August 27, 1973. A little 
over two years after that decree was 
passed, on October 28, 1975 she pre- 
sented a petition under Sec, 13 (1A) 
(ii) of the Act in the Court of the 
Additional District Judge, Delhi, 
for the dissolution of the marriage by 
a decree of divorce, Section 13 (1A) 
(ii) as it stood at the material time 
reads: 

“Either party to a marriage, whe- 
ther solemnized before or after the | 
commencement of this Act, may also. 
present a petition for the dissolution 
of the marriage by a decree of di- 
vorce on the ground— 

@ ` x x x 

(ii) that there has been no restitu- 
tion of conjugal rights as between 
the parties to the marriage for a pe- 
riod of two years or upwards after 
the passing of a decree for restitu- 
tion of conjugal rights in a proceed- 
ing to which they were parties.” 


The provision was amended in 1976 
reducing the period of two years. to 
one year, but this amendment is 
not relevant to the present contro- 
versy. In the petition under Section 
13 (1A) (ii) she — we shall herein- 
after refer to her as the petitioner — 
stated that there had been no resti- 
tution of conjugal rights between the 
parties to the marriage after the 
passing of the decree for restitution 
of conjugal rights and that there was 
no other legal ground why the re- 
lief prayed for should not be grant- 
ed. Her husband, the appellant be- 
fore us, in his written statement ad- 
mitted that there had been no resti- 
tution of conjugal rights between the 
parties after the passing of the de- 
cree in the earlier proceeding, but 
stated that he made attempts “to 
comply ‘with the decree (for restitu- 
tion of conjugal rights) by writing 
several registered Jetters to the peti- 
tioner” and “otherwise” inviting her 
to live with him, He complained that 
the petitioner “refused to receive 
some of the letters and never replied 
to those which she received”, and 
according to him the petitioner “has 
herself prevented the restitution of 
conjugal rights she prayed for and 
now seeks to make a capital out of 
her own wrong.” The objection taken 
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in the written statement ‘is apparent- 
ly based on Section 23 (1) (a) of the 
Act. The relevant part of S, 23 (1) 
(a) states: 

"23. (1) Decree in proceedings, In 
any proceeding under this Act, whe- 
ther defended or not, if the court is 
satisfied that— 

(a) any of the grounds for granting 
relief exists and the petitioner 
is not in any way taking advantage of 
his or her own wrong or disability 
for the purpose of such relief...... 

2. On the pleadings the following 
issue was raised as issue No, 1: 

“Whether the petitioner is not in 
any way taking advantage of her 
own wrong for the reasons given in 
the written statement?” 

Subsequently the following additional 
issue was also framed: 

“Whether the objection covered by 

issue No. 1 is open to the respondent 
under the law?” 
This additional issue was heard as a 
preliminary issue, The Additional 
District Judge, Delhi, who heard the 
matter, relying on a Full Bench 
decision of the Delhi High Court re- 
ported in ILR (1971) 1 Delhi 6, (Ram 
Kali v. Gopal Dass), and a later deci- 
sion of a learned single Judge of 
that court reported in ILR (1976) 1 
Delhi 725:(AIR 1977 Delhi 178) 
(Gajna Devi v, Purshotam Giri) held 
that no such circumstance has been 
alleged in the instant case from 
which it could be said that the peti- 
tioner was trying to take advantage 
of her own wrong and, therefore, the 
objection covered by issue No. 1 was 
not available to the respondent. The 
Additional District Judge accordingly 
allowed the petition and granted the 
petitioner a decree of divorce as 
prayed for, An appeal from this de- 
cision taken by the husband was sum- 
marily dismissed by the Delhi High 
Court. In this present appeal the 
husband questions the validity of the 
decree of divorce granted in favour 
of the petitioner. 

3. Sec. 13 (1A) Gi) of the Hindu 
Marriage Act, 1955 allows either 
party to a marriage to present a peti- 
tion for the dissolution of the mar- 
riage by a decree of divorce on the 
ground that there has been no resti- 
tution of conjugal rights as between 
the parties to the marriage for the 


essee 
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period specified in the provision 
after the passing of the decree for 
restitution of conjugal rights. Sub- 
section (1A) was introduced in Sec. 13 
by Section 2 of the Hindu Marriage 
(Amendment) Act, 1964 (44 of 1964). 
Section 13 as it stood before the 
1964 amendment permitted only the 
spouse who had obtained the decree 
for restitution of conjugal rights to 
apply for relief by way of divorce: 


the party against whom the de- 
cree was passed was not given 
that right. The grounds for grant- 


ing relief under Section 13 including 
sub-section (1A) however continue to 
be subject to the provisions of Sec- 
tion 23 of the Act, We have quoted 
above the part of Sec. 23 relevant 
for the present purpose, It is con- 
tended by the appellant that the al- 
legation madein his written statement 
that the conduct of the petitioner 
in not responding to his invitations to 
live with him meant that she was 
trying to take advantage of her own 
wrong for the purpose of relief 
under Section 13 (1A) (ii). On the ad- 
mitted facts, the petitioner was un- 


doubtedly entitled to ask for a de- 
cree of divorce, Would the allega- 


tion, if true, that she did not respond 
to her husband’s invitation to come 
and live with him disentitle her to 
the relief? We do not find it possible 
to hold that it would. In Ram Kali’s 
case (ILR (1971) 1 Delhi 6) (supra) a 
Full Bench of the Delhi High Court 
held that mere non-compliance with 
the decree for restitution does not 
constitute a wrong within the mean- 
ing of Section 23 (1) (a). Relying on 
and explaining this decision in the 
later case of Gajna Devi v. Purshotam 
Giri (AIR 1977 Delhi 178) (supra) a 
learned Judge. of the same High 
Court observed: (at p, 182 para 12) 


“Section 23 existed in the statute 
book prior to the insertion of Sec- 
tion 13 (1A) Had Parliament 
intended that a party which is guilty 
of a matrimonial offence and against 
which a decree for judicial separation 
or restitution of conjugal rights had 
been passed, was in view of Sec. 23 
of the Act, not entitled to obtain di- 
vorce then it would have inserted an 
exception to Section 13 (1A) and with 
such exception, the provision of Sec- 
tion 13 (1A) would practically become 


we eerenne 
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redundant as the guilty party could 
never reap benefit of obtaining di- 
vorce, while the innocent party was 
entitled to obtain it even under the 
statute as it was before the amend- 
ment. Section 23 of the Act, there- 
fore cannot be construed so as to 
make the effect of amendment of the 
law by insertion of Section 13 (1A) 
nugatory. 


the expression "petitioner is 
not in any way taking advantage of 
his or her own wrong” occurring in 
Cl. (a) of S. 23 (1) of the Act does not 
apply to taking advantage of the sta- 
tutory right to obtain dissolution of 
marriage which has been conferred on 
him by Sec, 13 (1A)...... In such a 
case, a party is not taking advantage 
of his own wrong, but of the legal 
right following upon of the passing 
of the decree and the failure of the 
parties to comply with the decree...” 
In our opinion the law has been stat- 
ed correctly in Ram Kali v, Gopal 
Das (supra) and Gajna Devi v. Pur- 
shotam Giri (AIR 1977 Delhi 178) 
(supra). Therefore, it would not be 
very reasonable to think that the re- 
lief which is available to the spouse 
against whom a decree for restitution 
has been passed, should be denied to 
the one who does not insist on com- 
pliance with the decree passed in his 
or her favour. In order to be a 
‘wrong’ within the meaning of Sec- 
tion 23 (1) (a), the conduct alleged 
has to be something more than a 
mere disinclination to agree to an of- 
fer of reunion, it must be miscon- 
duct serious enough to justify denial 
of the relief to which the husband or 
the wife is otherwise entitled, 


4. In the case before us the only 
allegation made in the written state- 
ment is that the petitioner refused to 
receive or reply to the letters writ- 
iten by the appellant and did ‘not res- 
pond to his other attempts to make 
ther agree to live with him, This alle- 
gation, even if true, does not amount 
to misconduct grave enough to dis- 
jentitle the petitioner to the relief she 
has asked for. The appeal is there- 
‘fore dismissed but without any order 
as to costs. 





Appeal dismissed. 
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(From: Jammu & Kashmir) 
Y. V. CHANDRACHUD AND 
V, R. KRISHNA IYER, JJ. 


Mst. Jala Bano and another, Ap- 
pellants v. State of Jammu & Kash- 
mir and another, Respondents, 


Criminal Appeal No. 20 of 1976, D/- 
3-3-1976. 


Criminal Procedure Code (1974), 
S. 145 (8) — Proceeding under Sec- 
tion 145 between Party A & Party B 
— Nazir appointed as custodian of 
property —— In appeal before Supreme 
Court, party A giving undertaking 
that on dismissal of their civil suit 
by trial Court they shall hand over 
possession to Nazir who, in turn, shall 
hand over possession to party B — 
Party A and Nazir permitted to ap- 
ply to Magistrate for appropriate 
direction — Proceeding under Section 
145, to be treated as closed on dispo- 


sal of civil suit. (Constitution of 
India, Art. 134). (Para 1) 
ORDER:— The appellants shall 


continue in possession of the disput- 
ed property as agents of the Nazir 
who has been appointed as a custo- 
dian by the criminal court under Sec- 
tion 145 of the Code of Criminal Pro- 
cedure. The appellants agree and 
undertake to this Court that if their 
suits, are dismissed by the trial 
Court, they shall hand over vacant 
and peaceful possession of the suit 
property to the Nazir who, in turn, 
shall hand over possession to respon- 
dent No, 2. We reserve liberty to 
the parties and to the Nazir to ap- 
ply to the learned Magistrate for ap- 
propriate directions as and when 
necessary, The civil suit filed by 
the first appellant for establishing 
her title to the property shall be dis- 
posed of by the trial Court, as far as 
possible within four months from 
today. The civil Court in which 
the suit filed by the first appellant 
is pending shall, if necessary, allow 
the first appellant to amend the 
plaint so as to put the title in issue 
in the suit. With these observations, 
the appeal stands disposed of. The 
proceedings under Section 145, Code 
of Criminal Procedure, shall be 
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treated as closed on the disposal of 
the two suits pending in the civil 
Court. 

Disposed of accordingly. 


AIR 1977 SUPREME COURT 2221 
(From: Punjab & Haryana)* 
Y. V. CHANDRACHUD AND 
P, S. KAILASAM, JJ. 

Bikram Dass, Appellant v. Financial 
Commissioner and others, Respon- 
dents. 

Civil Appeal No. 1822 of 1975, D/- 
3-8-1977. 

(A) Punjab and Haryana High 
Court Rules and Orders, Vol. 5, Chap. 
I, Rr. 4 and 5 (1), Chap. 2-C R. 3 — 
Limitation Act (1963), S. 5 and Art. 
117 — R. 3 is directory — Only one 
complete set of documents filed with 
memorandum of appeal within time 
and remaining two sets in reasonable 
time — Effect S. 5, Limitation 
Act, if necessary to be invoked 
Decision in L, P. A. No. 65 of 1971, 
D/- 26-9-1974 (Punj and Har), Re- 
versed. 


Where a Letters Patent appeal was 
presented within the prescribed pe- 
riod of limitation of 30 days but the 
memorandum of appeal was accom- 
panied by only one set of the three 
items mentioned in R, 3 instead of 
three sets as required by the said 
Rule and the Deputy Registrar of 
the High Court received the appeal on 
23-12-1970 and accepted the remaining 
two sets of documents on 30-1-1971. 


Held that (i) Rule 3 is directory and 
not mandatory. The rule being direc- 
tory in nature, substantial compliance 
therewith is enough to meet its re- 
Since one complete set 
of the three documents specified in 
R. 3 was filed along with the memo- 
randum within the prescribed period 
of thirty days, there was substantial 
compliance with the rule and there- 
fore it was erroneous to treat the ap- 
peal as being barred by limitation. 

(Paras 16, 18) 

(ii) The failure to file the two ad- 

ditional sets of documents was a mere 


*(L. P. A. No, 65 of 1971, D/- 26-9- 
1974 (Punj & Har)), 
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irregularity which the High Court 
In exercise of its discretion could 
condone by granting further time for 
formal compliance with the rule. AIR 
1976 SC 1177. Followed. (Para 16) 

(iii) The irregularity committed in 
filing only one set of the three docu- 
ments mentioned in R, 3 was cured 
within a reasonable time by filing the 
remaining two sets on 30-1-1971, That 
was within 40 days of the date on 
which the appeal was preferred, 
which was the time which the De- 
puty Registrar could grant in the ag- 
gregate under R, 5 (1) of Chap. I for 
amendment of a memorandum of ap- 
peal which did not comply with 
Or, 41. R. 3 C. P. C, The Letters Pa- 
tent appeal was taken up by the ad- 
mitting Bench for admission on 24-2- 
1971 when the appeal was complete 
in all respects, There was then no 
question of granting further time for 
“presentation” of the appeal or for 
removing the irregularity from which 


Financial Commr., 


the presentation of the appeal suf- 
fered; and (Para 19) 
Güv) The considerations which 


would influence the decision of Sec- 
tion 5 application were out of place 
in the case where the appeal itself 
was preferred within period of limi- 
tation but there was an irregularity 
in presenting it. There was no oc- 
casion to invoke S, 5 of the Limita- 
tion Act or of Rule 4 of Chap. I of 
the High Court Rules. As the memo- 
randum was filed within the pre- 


- scribed period of limitation of 30 


days, there was no reason why, the 
irregularity should not be excused 
when one complete set was filed with 
the memorandum and the remain- 
ing two sets were filed within a rea- 
sonable time. Decision in L, P. A. No. 
65 of 1971, D/- 26-9-1974 (Punj & 
Har). Reversed, (Paras 21, 22) 


(B) Constitution of India, Art. 133 
— Discretionary Order — Order re- 
fusing to condone delay on fallacious 


supposition that appeal was time- 
barred — Interference, 
Though Supreme Court does not 


normally interfere with discretionary 
orders, it will not stay its hands 
when the High Court used its dis- 
cretion in refusing to condone delay 
on an altogether fallacious supposi- 
tion that the appeal was barred by 
time. (Para 20) 
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Cases Referred: Chronological Paras 
ATR 1976 SC 1177 : (1976) 2 SCR 82 


15, 17 
AIR 1975 Punj 1 (FB) 15 
Mr. H. L., Sibbal Sr. Advocate, 


(M/s, S. K. Jain and S. M. Jain, Ad- 
vocates with him), for Appellant; M/s. 
N. C. Sikri, A. K. Sikri and A. D. 
Sikri, Advocates, for Respondents 
Nos, 4-6. 


CHANDRACHUD, J:— The appel- 
lant, Mahant Bikram Dass Chela. fil- 
ed two applications for eviction of 
respondents 4 to 6 (hereinafter called 
‘the respondents), on the ground 
that they had committed default in 
the payment of rent. A compromise 
was arrived at between the parties on 
March 31, 1959, under which it was 
agreed that the respondents should 
pay to the appellant a sum of Rupees 
11,872 by March 31, 1959 and the ba- 
lance in six monthly instalments of 
Rs, 1,000/- each. Respondents com- 
mitted default in the payment of fu- 
ture instalments, upon which the ap- 
pellant filed two applications on April 
2, 1962 for their ejectment on the 
ground that they had failed to pay 
rent without sufficient cause, One of 
these applications covered an area of 
117 Kanals and the other of 76 ka- 
nals odd. 


2. These applications were dismiss- 
ed first by the Assistant Collector 
and in appeal by the Collector. The 
appellant then filed revision applica- 
tions to the Commissioner, who, on 
March 1, 1965 made a recommenda- 
tion to the Financial Commissioner to 
the effect that the orders of the Col- 
lector and the Assistant Collector be 
set aside and a decree for ejectment 
be passed against the respondents, By 
his order dated November 26, 1965 
the Financial Commissioner accepted 
the recommendation with regard to 
the area of 76 kanals and passed a 
decree evicting the respondents from 
tat land. That order has become 

nal. ; 


3. In the other Revision pertaining 
to 117 Kanals, the Financial Commis- 
sioner by an order dated November 
4, 1965 held that the ejectment-peti- 
tion filed by the appellant had be- 
come infructuous in view of the fact 
that the land was acquired by the 
Amritsar Improvement Trust, which 
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had already taken possession thereof. 
According to the Financial Commis- 
sioner, since the Improvement Trust 
had taken possession of the land, res- 
pondents ceased to be tenants and 
the question of their ejectment did 
not arise for consideration. 

4. The appellant then filed a Civil 
Writ, No. 1146 of 1966, in the Puniab 
& Haryana High Court, challenging 
the decision of the Financial Commis- 
sioner. The Writ Petition was dis- 
missed by a learned single Judge, 
against which the appellant filed an 
appeal under Cl. 10 of the Letters 
Patent to a Division Bench of the 
High Court. 


5. The Single Judge had dismissed 
the writ petition on November 27, 
1970. The Memorandum of the Let- 
ters Patent Appeal against that judg- ` 
ment was lodged by the appellant on | 
December 23, 1970, which was with- 
in 30 days from the date of the judg- 
Ment appealed from, The Letters 
Patent appeal came up for admission 
on February 24, 1971 when the Divi- 
sion Bench directed that a notice be 
issued to the respondents in regard 
to the admission of the appeal. After 
completion of the record of the ap- 
peal, the matter was placed for hear- 
ing before a Division Bench, when 
the respondents raised an objection 
that the appeal was barred by limi- 
tation on the ground that though 
the memorandum of appeal was filed 
within 30 days of the date of the 
judgment of the single Judge it was 
not accompanied by three sets of 
documents which are required to be 
filed under the rules of the High 
Court, Counsel for the appellant 
then asked for an adjournment for 
filing an application under S, 5 of 
the Limitation Act for condonation of 
the delay. Notice of the condonation 
application was given to the respon- 
dents and on hearing them, the 
Court framed seven questions and re- 
ferred them for the opinion of a Full 
Bench. The questions, as they read, 
do not seem to call for such special 
treatment but it appears that though 
the matters in dispute relate to oro- 
cedural regulations, learned Judges of 
the High Court had taken differing 
views which necessitated the refer- 
ence to a Full Bench. 

6. The Full Bench answered those 
questions by a judgment dated March 
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19, 1974 and remitted the appeal to 
the Division Bench for final disposal 
in the light of the answers given by 
it. It also directed the Division 
Bench to deal with the application fil- 
ed by the appellant for condonation 
of ihe delay caused in filing the ap- 


7. Out of the seven questions re- 
ferred to the Full Bench, we are con- 
cerned, principally. with question No. 
7 only, which is as follows: 

“Can an appeal under Cl. 10 of the 
Letters Patent be held to be incom- 
plete or “no appeal in the eye of law” 
merely because it is not accompanied 
by the requisite three spare copies of 
the paper-book?” 


This question was wei by the 


Full Bench thus: 

“The above discussion leads to the 
. conclusion that if an appeal under 
Cl. 10 of the Letters Patent does not 
comply with the mandatory provi- 
sions of Rule 3 of Chapter 2-C of the 
Rules by not fling three sets of typ- 
ed copies of the documents, it has to 
be regarded as no appeal in the eye 
of law and shall not be deemed to 
have been filed on that day. It shall 
be deemed to have been filed only on 
the day when it is complete in all 
respects, as required by the Rules 
and is accepted for registration by 
the Registry.” 

8. The Division Bench then took 
up the appeal for consideration of 
the question whether the delay caus- 
ed in filing the appeal should be con- 
doned under S, 5 of the Limitation 
Act, By a judgment dated Septem- 
ber 26, 1974 it held that the appel- 
lant had failed to make out a case 
for condonation of the delay and, 
therefore, the appeal was liable to be 
dismissed on the ground that it was 
barred by limitation, The appeal was 
accordingly dismissed, against which 
the appellant has filed this appeal by 
certificate granted by the High 
Court. 

9. For deciding the question whe- 
ther the appeal was preferred in 
time, the relevant provisions of the 
Limitation Act, the Civil Procedure 
Code and the Rules and Orders of 
the Punjab High Court must be no- 
ticed. 

10. Article 117 of the Limitation 
Act, 36 of 1963, prescribes a period 
of 30 days’ limitation for filing an ap- 
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peal from a decree or order of any 
High Court to the same Court. The 
time for filing such an appeal runs 
from the date of the decree or order 
appealed from, Section 5 of the 
Limitation Act provides for extension 
of the prescribed period of limitation 
if the appellant satisfies the court 
that he had sufficient cause for not 
preferring the appeal within that pe- 
riod. 


11. Order 41, Rule 1 (1) of the 
Code of Civil Procedure requires that 
every appeal shall be preferred in 
the form of a memorandum signed 
by the appellant or his pleader and 
presented to the Court or to such 
officer as it appoints in that behalf. 
The memorandum has to be aecom- 
panied by a copy of the decree ap- 
pealed from and of the judgment on 
which it is founded, unless the ap- 
pellate court dispenses with the pro- 
duction of the judgment. If these 
conditions are fulfilled the appeal is 
preferred validly, so far as the re- 
quirements of the Civil Procedure 
Code are concerned, on the date on 
which it is presented. A memoran- 
dum which does not satisfy these 
requirements may, under Rule 3 (1), 
be rejected, or returned to the appel- 
lant, for the purpose of being amend- 
ed within a time to be fixed by the 
Court or be amended then and there. 

12. The Rules and Orders of the 
Punjab and Haryana High Court, 
which are contained in Volume V of 
the High Court publication, relate to 
“Proceedings in the High Court” and 
are made under the authority, inter 
alia, of the Letters Patent of the 
High Court. Chapter I of the afore- 
said volume, which is entitled “Judi- 
cial Business”, deals by Part A with 
the presentation and reception of ap- 
peals, petitions and applications for 
lead and Hewision, Rule 4 provi- 

es: 


“No aema of appeal pre- 
ferred under C1, 10 of the Letters 
Patent shall be entertained if pre- 
sented after the expiration of 30 
days from the date of the judgment 
appealed from, unless the admitting 
Bench in its discretion, for good 
cause shown, grants further time for 
the presentation”, 

By Rule 5 (1), the Deputy Registrar 
may return for amendment and refil- 
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ing within a time not exceeding 10 
days at a time, and 40 days in the 
aggregate, to be fixed by him, any 
memorandum of appeal for the rea- 
son specified in Order XLI, Rule 3, 
Civil Procedure Code, If the memo- 
randum of appeal is not amended 
within the time allowed by the De- 
puty Registrar under sub-rule (1), it 
has to be listed for orders before the 
Court under sub-rule (2). 


13. Chapter 2-C, Part C, which 
deals with “Preparation of paper 
books in Letters Patent Appeals” pro- 
vides by Rule 3 that no appeal under 
Cl. 10 of the Letters Patent will be 
received by the Deputy Registrar un- 
less it is accompanied by three typed 
copies of (a) the memorandum of ap- 
peal; (b) the judgment appealed from; 
and (c) the paper-~book which was be- 
fore the Judge from whose judgment 
the appeal is preferred, 


14. In the instant case, only one 
set of documents was filed along with 
the Memorandum of the Letters Pa- 
tent Appeal, Nevertheless, the De- 
puty Registrar did receive the appeal 
on Dec. 23, 1970. He accepted the 
remaining two sets of the documents 
required to be filed under Rule 3 on 
January 30, 1971. 


15. The judgment of the Full 
Bench, Bikram Dass v, Financial 
Commr., AIR 1975 Punj 1 in pur- 


suance of which the Division Bench 
considered the question of condona- 
tion of delay and passed the impugn- 
ed order came for consideration be- 
fore this Court in State of Punjab v. 
Shamlal Murari (1976) 2 SCR 82: 
(AIR 1976 SC 1177). It was held in 
that case that every minor detail 
specified in Rule 3 does not carry a 
compulsory import, that the core of 
the matter is not that three copies 
of documents mentioned in the rule 
must be filed but that copies of all 
the documents mentioned in the rule 
should be before the Court and that 
there should be no over-emphasis on 
the filing of three copies of the docu- 
ments at the time when the appeal 
is filed, The Court further observed 
that if no copy at all of any of the 
three items is furnished the result 
might be different but the failure to 
comply with the rule strictly is a 
mere irregularity which the Court, 
in the exercise of its discretion, can 
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condone by granting further time for 
formal compliance with the rule. 
After thus holding that R. 3, though 
expressed in mandatory language, is 
directory in nature, the Court did 
not. interfere with the order. of the 
High Court refusing to extend the 
time and condone the delay, since 
that was a discretionary exercise of 
power by the High Court. 

16. Following this decision, and in 
respectful agreement with the view 
that Rule 3 is directory and not man- 
datory, we must hold that since one 
complete set of the three documents 
specified in Rule 3 was filed along 
with the memorandum, the failure to 
file two additional sets of documents 
is a mere irregularity which it was 
within the discretion of the High 
Court to condone. 


17. Counsel for the respondents 
contends that since the High Court 
has exercised its discretion in the 
matter by refusing to condone the | 
delay, we should not interfere with 
the High Court’s order for the same 
reasons for which this Court in Sham- 
lal’s case (AIR 1976 SC 1177) refused 
to interfere with a discretionary 
order. We are unable to accept that 
the decision in Shamlal’s case can be 
a precedent on the question as to 
the limits of the power of this Court 
to interfere with a discretionary 
order, But quite apart from that 
consideration, there are valid reasons 
why we cannot sustain the order of 
the High Court refusing to condone, 
what is described as ‘the delay caus- 
ed in filing the Letters Patent Ap- 
peal’. 


18. The argument proceeds on the 
assumption that the appeal was pre- 
sented beyond the period of limita- 
tion prescribed for filing Letters Pa- 
tent Appeals. That is a fallacious 
assumption. The appeal was pre- 
sented within 30 days, which is the 
period of limitation for filing Letters 
Patent Appeals. There was, how- 
ever, an irregularity in presenting the 
appeal, namely, that the appeal was 
accompanied by only one set of the 
three items mentioned in Rule 3 of 
Chapter 2-C which requires that 
three sets should be filed. Rule 3, 
being directory in nature, substantial 
compliance therewith is enough to 
meet its requirements. There was, in 
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the instant case substantial complia- 
ance with the rule and therefore, it 
was erroneous to treat the appeal as 
being barred by limitation. 7 

, 19. The irregularity committed in 
filing only one set of the three docu- 
ments mentioned in Rule 3 of Chap- 
ter 2-C was cured within a reason- 
iable time by filing the remaining two 
sets on January 30, 1971. That was 
within 40 days of the date on which 
the appeal was preferred, which is 
the time which the Deputy Registrar 
can grant in the aggregate, under 
Rule 5 (1) of Chapter I, for amend- 
ment of a memorandum of appeal 
which does not comply with Order 41, 
Rule 3, C. P. C. The Letters Patent 
„Appeal was taken up by the admit- 
Iting Bench for admission on Febru- 
ary 24, 1971 when the appeal was 
icomplete in all respects, There was 
‘then no question of granting further 
time for “presentation” of the ap- 
peal or for removing the irregularity 
from which the presentation of the 
appeal suffered. 


20. The objection raised by the 
respondents on the score of limitation, 
the adjournment sought by the ap- 
pellant to file an application under 
Section 5 of the Limitation Act for 
condonation of delay and the refusal 
of the Division Bench to condone the 
delay are all misplaced, proceeding 
as they did on an erroneous assump- 
tion that the appeal was barred by 
time on the date on which it was 
filed and that the requirement of 
Rule 3 of Chapter 2-C is mandatory 
in character, We cannot stay our 
hands on the ground that this Court 
does not normally interfere with 
discretionary orders, when the High 
Court used its discretion on an alto- 
gether fallacious supposition that it 
had to consider the question of con- 
donation of delay in the context of 
an application filed under S, 5 of the 
Limitation Act. 


21. Section 5 of the Limitation Act 
is a hard task-master and judicial 
interpretation has encased it within a 
narrow compass. A large measure of 
ease-law has grown around 5S. 5, its 
highlights being that one ought not 
easily to take away a right which 
has accrued to a party by lapse of 
time and that therefore a litigant who 
is not vigilant about his rights must 
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explain every day’s delay, These and 
similar considerations which influ- 
ence the decision of S. 5 applications 
are out of place in cases where the 
appeal itself is preferred within the 
period of limitation but there is an 
irregularity in presenting it. Thus, in 
the instant case there was no occa- 
sion to invoke the provisions of Sec- 
tion 5, Limitation Act, or of Rule 4, 
Chapter I, of the High Court Rules. 
If the Division Bench were aware 
that Rule 3 of Chapter 2-C is direc- 
tory, it would have treated the ap- 
peal as having been filed within the 
period of limitation, rendering it in- 
apposite to consider whether the de- 
lay. caused in filing the appeal could 
be condoned. 

22. We hold accordingly that the 
High Court is wrong in its view that 
the appeal was barred by time. The 
memorandum was presented within 
the prescribed period of limitation of 
30 days and there is no reason why. 
the irregularity committed in not fil- 
ing three sets of documents along 
with the memorandum should not be 
excused when one complete set was 
filed with the memorandum and the 
remaining two sets were filed within 
a reasonable time thereafter, 

23. It is mot necessary to send 
back this matter to the High Court, 
since the parties have arrived at a 
settlement, The appellant agrees that 
the sum of Rs, 25,734/- which is kept 
in a fixed deposit account in the 
names of respondent 4 (Dayal Singh), 
respondent 5 (Harbhajan Singh) and 
respondent 6 (Harbans Singh) in the 
Punjab National Bank, Amritsar, may 
be withdrawn unconditionally by 
these respondents, together with the 
interest which may have accrued on 
the aforesaid amount, Mr. Sikri, on 
behalf of the three respondents, gives 
up all the rights and contentions in 
the matter and agrees that his cli- 
ents shall. have no right to partici- 
pate or share in any further or 
higher amount which may be granted 
by way of compensation for the ac- 
quired land, The appellant, on his 
part, agrees that he will not be en- 
titled to recover from respondents 4, 
5 and 6 any amount by way of ar- 
rears of rent. Since respondents 4, 5 
and 6 have given up their conten- 
tions in the. suit, their rights shall 
stand transferred to the appellant. 
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24, The appeal shall stand dispos- 
ed of accordingly. There will be no 
order as to costs. 

Order accordingly. 
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State of Uttar Pradesh, Appellant 
v. Mohammad Musheer Khan and 
others, Respondents. 

Criminal Appeal No, 286 of 1975, 
D/- 29-7-1977. 


Constitution of India, Art. 136 
Criminal P, C. (1898), S. 423 — Trial 
for offence under S. 302 — One ac- 
cused convicted under S, 302 and 
sentenced to death — Two other ac- 
cused convieted under S, 302/34 and 
sentenced to life imprisonment -— Ac- 
quittal of all accused by High Court 
on plea of self defence — Legality. 


The three accused respondents were 
tried for the offence of murder and 
respondent No, 1 was convicted under 
S. 302 and was sentenced to death 
by the Sessions Court and the two 
other respondents were convicted 
under S. 302/34 and were awarded 
sentence of life imprisonment, In an 
appeal filed by the respondents the 
High Court allowed the appeal and 
acquitted all the respondents on the 
basis of their stand of right of pri- 
vate defence. 

Held, that the High Court affirm- 
ed the finding of the trial Court as 
regards the incident which took place 
on the day of incidence, That finding 
was correct and unassailable, But 
on pure conjecture and surmises it 
had led itself to accept the respon- 
dents’ plea of right of private de- 
fence, In the instant case there was 
no plea of right of private defence 
set up by any of the respondents. A 
vague suggestion given to P. W. in 
his cross-examination and the belated 
stand taken by respondents in their 
statements under Sec, 342, Cr. P.C. 
in the Sessions Court was of no avail 


*(Criminal Appeal No. 815 of 1973, 
Capital Sentence No, 1 of 1974, D/- 
17-5-1974 (All (L. B.)). 
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to the defence, There was not an 
lota of evidence in support of the 
stand. . (Paras 4, 6, 7) 

But even so it cannot be said that 
respondents 2 and 3 can be held 
guilty for the murder with the aid 
of S, 34 of the Penal Code. Only one 
blow had been given on the back of the 
deceased. The blow must have been 
given by respondent No. 1 suddenly 
in a split second. In the circumstances 
respondent No. 1 was alone guilty of 
murder and the other two must be 
given benefit of doubt. In the facts 
owever extreme sentence of death 
was not warranted and sentence of 
life imprisonment , would serve the 
ends of justice, (Para 8) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1478:1975 Cri LJ 1079 


5 
ATR 1968 SC 702:1968 Cri LJ 806 5 
AIR 1927 Mad 97:27 Cri LJ 1198 5 

Mr. D. P, Uniyal, Sr. Advocate (Mr. 
O. P, Rana. Advocate with him), for 
Appellant; Mr. D, Mookerjee, Sr. 
Advocate (M/s. B. P. Singh and A. K. 
Srivastava, Advocate with him), for 
Respondents. 

UNTWALIA, J;:— In this appeal 
by special leave filed by the State 
of Uttar Pradesh, there are three 
respondents — (1) Mohammad Mu- 
sheer Khan; (2) Mohammad Shamim 
Khan and (3) Siraj Ahmad Khan All 
the three were tried by the Sessions 
Judge of Sultanpur for the offence 
of committing the murder of Nirmal- 
jeet Singh, brother of  Bimalijeet 
Singh, P. W, 1. Respondent No. 1 
was convicted under Section 302 of 
the Penal Code and sentenced to 
death. The other two respondents 
were convicted for the said offence 
with the aid of Section 34 and each 
of them was awarded a sentence of 
life imprisonment, The respondents 
filed an appeal in the Allahabad High 
Court and a reference for the con- 
firmation of the death sentence im- 
posed upon respondent No. 1 was 
also made by the Sessions Judge, The 
High Court has rejected the refer- 
ence, allowed the appeal and acquit- 
ted all the three respondents. Hence 
this appeal by the State. 

2. There is a college known as 
B. P. Intermediate College at Kur- 
war, P. S. Kotwali, in the District of 
Sultanpur. Several students from 
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different villages were reading in the 
various classes of the college, includ- 
ing the respondent, the deceased, his 
brother P, W, 
P. Ws. There existed a bad blood 
and enmity between the two factions 
and groups of students — one hailing 
from village Naugawan Teer andthe 
other belonging to village Dharain. 
The respondents belong to the latter 
group. The deceased had associated 
himself with the former faction. On 
February 16, 1973 at the instigation 
of the respondents, it is said, one 
Balram — a student of Class IX-A 
went to the class room of VII-B and 
gave a few slaps and blows to Biren- 
dra Bahadur, P. W. 8 who is a resi- 
dent of Naugawan Teer. Nirmaljeet 
Singh intervened and rescued Biren- 
dra Bahadur. Thereupon, the res- 
pondents. are said to have given a 
threat to Nirmaljeet Singh. A day 
later on February 17, 1973 when the 
tiffin interval started at 1.00 P. M. 
Students came out on the playground 
of the college. At that time in the 
field, respondents 2 and 3 instigated 
respondent 1 to assault Nirmaljeet. 
The said two respondents caught 
hold of his hands and respondent 1 
plunged his knife deep into the back 
of Nirmaljeet. After receiving the 
knife blow, Nirmaljeet staggered, fell 
down and collapsed immediately, The 
oceurrence was witnessed by Bimal- 
jeet, P, W, 1, Rajendra Prasad Singh, 
'P, W, 2, Siya Ram, P, W. 3 and 
Mangla Rai, P. W. 4. The dead body 
of Nirmaljeet was taken in a bus to 
the Police Station nine miles away 
and the First Information Report was 
lodged by Bimaljeet at 2.00 P, M. 


3. The respondents denied their 
complicity in the occurrence, In the 
Committal Court in their statements 
under Section 342 of the Code of 
Criminal Procedure, 1898, none of 
them said a word pleading any right 
of defence or any assault on Moham- 
mad Shamim Khan, respondent No. 2. 
In the Sessions Court, however, 
Mohammad Musheer stated: 


“On 17-2-73 a quarrel had taken 
place between accused Shamim and 
deceased Nirmaljeet. In course of 
that scuffle Shamim was being bea- 
ten, meantime, while mediating, some- 
one, stabbed Nirmaljeet,” 
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1 and some other | 
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Shamim’s statement in the Sessions 
Court under Section 342, in this re- 
gard, was in these terms: 


“The reason of my absconding was 
that on 17-2-73, during interval time, 
Bimaljeet Singh and 10-15 boys had, 
saying that on 16-2-73, in the evening 
at Kurwar Market T had got Nanhoo 
beaten by Balram, beaten me in the 
playground. And on my raising 
alarm some boys had gathered there. 

e saving me some one out of 
the crowd inflicted knife injury to 
Nirmaljeet Singh in his back and he 
fell down then and there.” 


Tt may be stated here that in the 
cross-examination of Bimaljeet it was 
suggested ta him that Shamim had re- 
ceived injury due to attack on him 
by Bimaljeet and others, Bimalijeet 
denied the suggestion. ‘No evidence 
was adduced by the defence in sup- 
port of their plea that Shamim was 
attacked, beaten and injured in the 
college playground on the date and 
at the time of the occurrence, One 
defence witness namely Dr. R, R. 
Misra, D. W, 1 was examined in sup- 
port of the injuries having been 
found on the person of Shamim. Ac- 
cording to his evidence, he examined 
Shamim on 23-2-1973 and found 
eight stabbed wounds and abrasions 
on the various parts of his body in- 
eluding the head. All the injuries 
were simple and of a very superficial 
kind. The Doctor was not in a posi- 
tion to give any definite opinion as 
to when they might have been in- 
flicted or caused. There was no 
other evidence, as already stated, in 
support of the halting plea of the de- 
fence that injuries had been caused 
to Shamim during the occurrence in 
question resulting thereafter in the 
giving of the fatal blow to Nirmal- 
jeet by some one, Even so the High 
Court, in our opinion, wholly errone- 
ously and unjustifiably, accepted the 
respondents’ plea of right of private 
defence and acquitted them under a 
wrong impression that according to 
the defence it was Nirmaljeet Singh 
‘and others who launched an assault 
upon Shamim and then some one 
stabbed Nirmaljeet giving the fatal 
blow in order to rescue Shamim. 


4. The High Court has affirmed] 
the finding of the trial Court as re- 
gards the incident which took place 
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on February 16, 1973. That finding 
was correct and unassailable. .But on 
pure conjecture and surmises it had 
led itself to accept the respondents’ 
plea of right of private defence, 


5. In the State of Gujarat v. Bai 
Fatima, AIR 1975 SC 1478 one of us 
(Untwalia, J.) delivering the judg- 
ment of this Court quoted with ap- 
proval. at page 1483 a passage from 
the judgment of Hegde, J. in the 
case of Munhi Ram v, Delhi Admin- 
istration, (1968) 2 SCR 455: (AIR 
1968 SC 702). It will be useful to 
extract that passage in this judg- 
ment also, It runs as follows (at 
p. 703): 

“It is true that appellants in their 
statement under Section 342, Cr.P.C. 
had-not taken the plea of private 
defence, but necessary basis for that 
plea had been laid in the cross-exa- 
mination of the prosecution witnesses 
as well as by adducing defence evi- 
dence. It is well settled that even if 
an accused does not. plead self-de- 
fence, it is open to the court to con- 
sider such a plea if the same arises 
from the material on record — 
see in re Jogali Bhaigo Naika, 
AIR 1927 Mad 97, The burden 
of establishing that plea is on the 
' accused and that burden can be dis- 
charged by showing preponderance of 
probabilities in favour of that plea 
on the basis of the material on re- 
cord.” 


6. In the instant case one can say 
justifiably that there was no plea of 
right of private defence set up by 


any of the respondents. A vague 
suggestion given to P, W, 1 in his 
cross-examination and the belated 


stand taken by respondents 1 and 2 
in their statements under Sec, 342, 


Cr. P. C. in the Sessions Court was 
of no avail to the defence, There 
was no suggestion to P, W, 1 that 


Nirmaljeet had any part to play in 
the alleged attack on Shamim at the 
time of the occurrence. Musheer Khan 
in his statement named Nirmaljeet 
as one of the attackers, but was not 
bold enough to claim that he had 
given the blow to Nirmaljeet to re- 
scue Shamim, Shamim in his state- 
ment named Bimaljeet as one of the 
attackers but did not name Nirmal- 
jeet at all. He also had not the 
courage to take a stand that it was 
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because of the attack on him that 
Musheer Khan inflicted the fatal 


blow on Nirmaljeet with a knife. The 
Doctor’s evidence was too shaky to 
show even on the basis of prepon- 
derance of probabilities that the in- 
juries on Shamim were inflicted or 
caused on the 17th February at 
about 1.00 P.M. There was, so to 
say, not an iota of evidence in support 
of this stand. Even assuming that 
Shamim got the injuries at the time 
of the occurrence, there was nothing 
to indicate that injury on Nirmaljeet 
was caused by Musheer or anybody 
else in order to defend Shamim, 


7. In our judgment the High 
Court was in error in acquitting the 
respondents on the basis oftheir stand 
of right of private defence, 


8. But, even so, we do not feel 
confident to say that respondents 2 
and 3 can be held guilty for the 
murder of Nirmaljeet with the aid of 
Section 34 of the Penal Code. Only 
one blow had been given on the 
back of Nirmaljeet, The prosecution 
story that it was so given by Musheer 
at the instigation of the other two 
respondents or that each of them had 
caught hold of one hand of the de- 
ceased and then the blow was given 
by Musheer is a doubtful and inher- 
ently improbable story. Nirmalieet 
was a lad of 16 years of age and 
there was no necessity, as none ap- 
pears on the ocular testimony of the 
prosecution witnesses, of catching 
hold of his hands in order to give 
the blow on his back, The blow must 
have been given by Musheer sudden- 
ly in a split second, We would, 
therefore, maintain the acquittal of 
respondents 2 and 3 extending to 
them the benefit of doubt as re- 
gards their complicity in the crime. 
But there can be no doubt that 
Mohammad Musheer, respondent No. 
i had inflicted the blow on the back 
of Nirmaljeet with a knife. The evi- 
dence of the four eye-witnesses was 
fully trustworthy. could not be and 
has not been rejected even by the 
High Court. And believing that evi- 
dence, we hold that the charge of 
murder has been amply proved 
against Mohammad Musheer. The 
blow, according to the report and 
evidence of the Doctor who held the 
autopsy over the dead body of Nir- 
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maljeet, was sufficiently deep and 
fatal, It was sufficient in the ordi- 
nary course of nature to cause his 
death. It did cause his instantaneous 
death. Musheer did intend to cause 


that injury and therefore, he is guilty” 


under Section 302 of the Penal Code. 
We find no justification to accept 
the argument put forward by his 
learned counsel that he could be held 
guilty under Section 304 and not 
under Section 302, But we think on 
the facts and in the circumstances of 
the case the extreme penalty of death 
sentence is not warranted, Ends of 
justice will be served by sentencing 
Musheer to life imprisonment, 


9. In the result we dismiss the ap- 
peal as against Mohammad Shamim 
respondent No. 2 and Siraj, Ahmad 
Khan, respondent No. 3 and main- 
tain their acquittal as recorded by 
the High Court but for different rea- 
sons, We allow the appeal against 
Mohammad Musheer Khan, respon- 
dent No. 1, set aside the High Court’s 
order of acquittal passed in his fa- 
vour, uphold the order of conviction 
made by the Sessions Judge under 
Section 302 of the Penal Code but 
instead of sentence of death imposed 
upon him by the trial Judge, we 
sentence him to undergo imprison- 
ment for life. 


Appeal partly allowed. 


AIR 1977 SUPREME COURT 2229 
(From: Punjab & Haryana) 

Y. V. CHANDRACHUD, P. K. 
GOSWAMI AND P. N. SHINGHAL 
JJ. 

Kurukshetra University and another 
Appellants v. State of Haryana and 

another, Respondents, 

Criminal Appeal No. 480 of 1976, 
D/- 22-3-1977. 

Criminal P., C. (1974), Ss. 482, 154 
— Inherent powers of High Court — 
Exercise of — When open — F.I. R. 
if can be quashed under Sec. 482 — 
Judgment of Punjab & Haryana High 
Court, Reversed. 

Inherent powers do not confer an 
arbitrary jurisdiction on the High 
Court to act according to whim or 
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caprice. That statutory power has to 
be exercised sparingly, with circum- 
spection and in the rarest of rare 
cases, Thus, the High Court in 
exercise of inherent powers under 
Section 482, Criminal P. C, cannot 
quash a first information report more 
so when the police had not even 
commenced the investigation and no 
proceeding at all is pending in any 
Court in pursuance of the said F.LR. 
Judgment of Punjab and Haryana 
High Court, Reversed, (Para 2) 


CHANDRACHOUD, J.:— The Kuruk- 
shetra University, which is one of 
the appellants before us, filed a first 


- information report through its War- 


den in regard to an incident which 
is alleged to have taken place on the 
night between 25th and 26th of Sep., 
1975 in one of the University 
hostels. Acting on that report, the 
police registered a case under Ss, 448 
and 452, Penal Code, against respon- 
dent 2, Vinay Kumar. But before 
any investigation could be done by 
the police, respondent 2 filed a peti- 
tion in the High Court of Punjab & 
Haryana praying that the First In- 
formation Report be quashed. The 
High Court, without issuing notice to 
the University, quashed the First 
Information Report by its judgment 
dated December 22, 1975 and direct- 
ed respondent 1, the State of Har- 
yana to pay a sum of Rs. 300/- by 
way of costs to respondent 2. The 
University asked for a review of the 
order since it had no notice of the 
proceedings, but that application was 


dismissed by the High Court, giving 
rise to this appeal. 
2. It surprises us in the extreme 


that the High Court thought that in 
the exercise of its inherent powers 
under Section 482 of the Code of 
Criminal Procedure, it could quash a 
First Information: Report, The po- 
lice had not even commenced inves- 
tigation into the complaint filed by 
the Warden of the University and no 
proceeding at all was pending in any 
court in pursuance of the F.1LR. It 
ought to be realized that inherent 
powers do not confer an arbitrary 
jurisdiction on the High Court to 
act according to whim or caprice. 
That statutory power has to be exer- 
cised sparingly, with circumspection 
and in the rarest of rare cases, 
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3. While quashing the F.I. R., the 
High Court went out of its way and 
made observations concerning the 
University’s power to enforce disci- 
pline in its campus. The High Court 
seems to feel that putsiders can with 
impunity flout the University rule 
that no outsider shall stay in a Uni- 
versity hostel, Such a view is plain- 
ly caleulated to subvert discipline in 
a sphere where it is most needed. 
We are clear that the High Court 
ought not to have made these obser- 
vations without, at least, giving a 
hearing to the University, 


4. We, therefore, allow this appeal 
and set aside the judgment of the 
High: Court including the order ask- 
ing the State of Haryana to pay the 
costs amounting to Rs, 300/- to the 
respondent. 


5. Mr. Mukherjee. who appears on 
behalf of the University, happily as- 
sures us that the University will not 
pursue the complaint against respon- 
dent No. 2, No further steps need, 
therefore, be taken by the police to 
investigate into the complaint. It 
must, however, be clearly understood 
that the police are under an obliga- 
tion to investigate into complaints 
fled by the University, whenever law 
casts upon them that obligation, The 
Special Leave Petition filed before us 
states in Paragraph 18 that after the 
judgment of the High Court it has 
become impossible for the University 
to maintain law and order in its 
campus as the police have been obdu- 
rately refusing to accept any com- 
plaint lodged by the University 
against ex-students and outsiders who 
enter the campus at any time of the 
day and night, and stay in the hos- 
tels without the necessary permis- 
sion, It is the bounden duty of the 
police to record the complaints lodg- 
ed. by the University and to inquire 
into them in accordance with law, If 
any cognizable offence is disclosed, 
the police cannot refuse to act on the 
complaint lodged by the University 
for the reason merely that the orders 
issued by the University are not 
binding on outsiders. 

Appeal allowed. 
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AIR 1977 SUPREME COURT 2230 
(From: 1971 Tax LR 874 (Delhi)) 
Y. V. CHANDRACHUD AND 

P. S. KAILASAM. JJ, 

Smt, Pushpa Devi, Appellant v. 

The Commissioner of Income-tax, 

New Delhi, Respondent. 


Civil Appeal No, 1738 of 1971, D/- 
30-8-1977. 


(A) I-T. Act (1961), S: 4 — Hindu 
undivided fəmily — A female member 
of a joint family cannot blend ber 
separate property with the joint fami- 
ly property and hence income from 
that' property is not assessable in the 
hands of Hindu undivided family on 
the basis that she has blended it 
with the joint family property. 1971 
Tax LR 874 (Delhi), Affirmed. 

(Paras 20, 21) 


(B) Hindu Law — Joint family — 
Doctrine of blending — A female 
member of joint family cannot blend 
her separate property with the joint 
family property, 


A Hindu female, not being a copar« 
cener, cannot blend her separate pro- 
perty with joint family property. 
Whether that separate property is 
the female’s absolute property or whe- 
ther she has a limited estate in that 
property would make no difference 
to that position, AIR 1961 SC 1268, 
Foll. (Case Law discussed). 

(Paras 16, 20) 

The theory of blending under the 
Hindu law involves the process of a 
wider sharing of one’s own proper- 
ties by permitting the members of 
one’s joint family the privilege of 
common ownership and common en- 
joyment of such properties. But 
while introducing new sharers in 
one’s exclusive property, one does 
not by the process of blending efface 
oneself by renouncing one’s own in- 
terest in favour of others. To blend 
is to share along with others and 
not to surrender one’s interest in fa- 
vour of others to the exclusion of 
oneself, If a Hindu female, who is a 
member of an undivided family, im= 
presses her absolute. exclusive pro- 
perty with the character of joint fami- 
ly property, she creates new claimants 
to her property to the exclusion of 
herself because not being a corparcener, 
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she has no right to demand a share 
in the joint family property by ask- 
ing for a partition. She has no right 
of survivorship and is entitled only 
to be maintained out of the joint 
family property, Her right to de- 
mand share in the joint family 
property is contingent, inter: alia, on 
a partition taking place between her 
husband and his sons, Under S, 3 (2) 
and (3) of the Hindu Women’s Rights 
to Property Act, 1937 her right to de- 
mand a partition in the joint family 
property of the Mitakshara joint 
family accrued on the death of her 
husband, Thus, the expression ‘blend- 
ing’ is inapposite in the case of Hindu 
female who puts her separate pro- 
perty, be it her absolute property or 
limited estate, in the joint family 
stock, (Para 19) 
(Cy Income-tax Act (1961), Sec. 4— 
Hindu undivided family —- Hindu fe- 
male abandoned forever her sepa- 
rate interest and ownership over her 
capital investment and her share in 
business in favour of joint family of 
which she was a member — Held 
that the female must be deemed to 
have made a gift to undivided family 
— Income from the property gifted 
to H. U.F. would be liable to be 
brought to tax in accordance with 
law. (Gift Tax Act (1958), S. 2 (xii). 
- (Para 22) 

Cases Referred: Chronological Paras 


1972 Tax LR 284: 85 ITR 129 (Delhi) 
17 


AIR 1970 SC 1722: 76 ITR 675 17 
AIR 1963 SC 1601: (1964) 2 SCR 172 
AIR 1961 SC 1268: (1961) 3 Pa 179 
AIR 1932 PC 216:59 Ind App war 
AIR 1923 PC 57:50 Ind App 73 i7 


Mr. M. B. Lal Advocate, for Appel- 
lant; M/s. B. B. Ahuja and Girish 
Chandra, Advocates, for Respondents. 

CHANDRACHUD, J.:— Two ques- 
tions arise for consideration in this 
appeal one of them being subsidiary 
to the other, The main question is 
whether a Hindu female who is a 
member of an undivided family can 
blend her separate property with 
joint family property. 

2. The appellant, Pushpa Devi, is 
a member of a joint Hindu family 
consisting of herself, her husband, her 
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father-in-law. her mother-in-law, her 
minor son and three daughters. On 
June 19, 1958 the appellant. in her 
individual capacity and with the aid 
of her personal assets, entered into a 
partnership with her father-in-law, 
Gur Narain Khanna, in the name and 
style of Gur Narain Jagat Narain & 
Co. Her minor son, Ravi Narain 
Khanna, was admitted to the bene- 
fits of that partnership, Each of the 
three partners had a one-third share 
in the profits of the partnership. 


while the appellant and her father- 
in-law had an equal share in the 
losses. 

3. The firm owned two cinema 
houses: Nishat Talkies, Kanpur and 
Novelty Talkies. Lucknow. Separate 
accounts were maintained in respect 
of the two businesses and separate 


profit and loss accounts used to be 
drawn up. On August 31, 1961 a 
sum of Rs. 67,284.57 stood to the cre- 
dit_ of the appellant in the books of 
Nishat Talkies. That amount consist- 
ed of a sum of Rs. 16.666.67 in the 
capital account and Rs. 50,617.90 in 
the current account. 


4. On September 1, 1961 the ap- 
pellant made a sworn declaration 
stating that she was the sole and ab- 
solute owner of the amounts standing 
to her credit in the books of Nishat 
Talkies and of her share in that busi- 
ness and declaring unequivocally her 
intention to treat both her capital 


and her share in the business of 
Nishat Talkies as the joint family 
property of the Hindu undivided 


family of which she was a member. 
By Clause (6) of the declaration, the 


“appellant stated that she had aban- 


doned forever her separate interest 
and ownership over the capital in- 
vestment of Rs. 67,284.57, her one- 
third share in the net profits and one- 
half share in the net losses in the 
business of Nishat Talkies, in favour 
of the joint Hindu family to be 
wholly and exclusively enjoyed ` and 


possessed by it. 


5. We are concerned in this appeal 
with the assessment year 1963-64, for 
which the previous accounting year 
ended on August 31, 1962. A sum of 
Rs. 20,865, being one-third share of 
the income from the business of Ni- 
shat Talkies for the year in question, 
was credited to the account of the 
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joint Hindu family in the books of 
the firm, That income would have 
Originally fallen to the share of the 
appellant in the business of Nishat 
Talkies, but it was credited to the 
account of the joint Hindu family in 
consequence of the declaration made 
by the appellant on September 1, 
1961. The Hindu undivided family 
paid advance tax on the amount and 
filed its return in respect of that in- 
come, The appellant, on the other 
hand, did not include that income in 
her return for the year, She ap- 
pended a note at the end of the re- 
turn saying: “Share of income from 
Nishat Talkies, Kanpur Rs: 20,865/-. 
Please see note on back page of com- 
putation of assessable income.” In the 
note on the back page of the return, 
the appellant referred to the declara- 
tion of September 1, 1961 and stated 
that her one-third share in the in- 
come of Nishat Talkies was assessable 
in the hands of the Hindu undivided 
family since the income had ceased 
to be hers by reason of the declara- 
tion. 


§. The Income-tax Officer rejected 
the appellant’s contention on the 
ground that throwing the capital 
amount into the family stock was of 
no avail as the “sine qua non” of 
the matter was that “the Karta 
should become a partner in consequ- 
ence of investment”, The Appellate 
Assistant Commissioner affirmed the 
order of the I. T. O. on the ground 
that since the appellant, though a 
member of the joint family, was not 
a coparcener, it was not open to her 
to impress her personal property with 
the character of joint family pro- 
perty, The second ground on which 
the appellant’s claim was rejected by 
the A. A. C, was that the joint fami- 
ly did not possess any joint family 
property and, therefore, there was 
no joint family stock in which the 
appellant ‘could throw her separate 
property. 


7. In a further appeal, the In- 
come-tax Appellate Tribunal accept- 
ed the appellant’s contention. holding 
that there was no justification for 
discriminating against a Hindu female 
on the ground of sex and that there 
was no reason why a Hindu female 
who was a member of an undivided 
family could not, by an unequivocal 
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expression of intention, impress her 
separate property with the character 
of joint family property, The Tribu- 
nal observed that the appellant was 
not trying to enlarge her rights under 
the Hindu law or to improve her 
Status under that law by abandoning 
her exclusive right in her  self-ac- 
quired property. Surrender of inte- 
rest by a female was not, according 
to the Tribunal, foreign to the genus 
of Hindu law and, therefore, no 
restriction could be placed on a 
female’s right to abandon her exclu- 
sive interest in favour of the joint 
family of which she was a member. 

8. At the instance of the revenue, 
the Tribunal referred for the opinion 
of the Delhi High Court the follow- 
ing question: 


_ Whether on the facts and in the f 
circumstances of the case, the Tribu- | 
nal rightly held that the income of | 
Rs. 21.544/- was not the individual 
Income of the appellant but was the 
income of the Hindu undivided fami- 
ly of which she was a member. 
Disagreeing with the Tribunal, the 
High Court answered the question in 
favour of the revenue on the ground 
that the right of blending could be 
exercised only by a coparcener and 
since the appellant, though a mem- 
ber of the joint family was not a 
coparcener, she could not throw her 
separate property into the joint fami- 
ly stock. The High Court, how- 
ever, rejected the contention of the 
revenue that since the joint family | 
did not possess any property, no 
member thereof could blend his sepa- 
rate property with joint family pro« 
perty. 


9. The High Court has granted to 
the appellant a certificate under Sec- 
tion 261 of the Income-tax Act, 1961 
to file an appeal to this Court on the 
ground that the case involves a sub- 
stantial question of law as to the 
right of a female member of a_ joint 
Hindu family to impress her self-ac- 
quired property with the character of 
joint Hindu family property. The 
question, according to the: High 
Court, is res integra. 

10. This appeal had come up for 
hearing before a three Judge Bench 
earlier when it was felt that the 
question referred by the Tribunal for 
the opinion of the High Court was 


` 
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comprehensive enough to cover the 
point. i 


Whether there was a gift of the 

appellant’s capital investment and her 
share in the business of Nishat Tal- 
kies in favour of the Hindu undivid- 
ed family. 
Bv a judgment dated September 24, 
1976 Khanna J., on behalf of the 
Bench, directed the Tribunal to send 
a supplementary statement of the 
case on that question. 

11. In pursuance of the direction, 
the Tribunal has forwarded., to this 
Court a supplementary statement of 
the case along with its finding on the 
question which it was directed to 
consider. By its order dated Janu- 
ary 31, 1977 the Tribunal has taken 
the view that there was a gift by the 
appellant in favour of the joint fami- 
ly and that the latter had accepted 
that gift. 

12. We are thus required to consi- 
der two questions in this appeal: one 
relating to the right of a Hindu fe- 
male, who is a member of an un- 
divided family, to impress her abso-, 
lute, self-acquired property with the 
character of joint family property; 
and the other as to whether, if there 
has been no such blending, the tran- 
saction in the instant case can 
amount to a gift in favour of the un- 
divided family. We will proceed to 
examine the first question, 


| 13. The High Court is not quite 
i correct in the unqualified statement 
it has made in its order granting a 
certificate to the appellant to appeal 
to this Court that this question is 
res integra, The question, in our 
opinion, is fairly, if not fully, covered 
by a considered judgment of this 
Court in Mallesappa Bandeppa Desai 
v. Desai Mallappa, (1961) 3 SCR 779: 
(AIR 1961 SC 1268). The appellants 
therein brought a suit against their 
uncle and another for partition of 
joint family properties, their case be- 
ing that they and respondent 1 were 
leach entitled to a half share i 
those properties. The trial 
passed a decree in favour of the ap- 
ellants, except in regard to certain 
items, That decree was challenged 
v respondent 1 in the Madras High 
ourt, one of his contentions being 
hat in any case, the appellants were 
ot entitled to a share in the pro- 
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perties at Jonnagiri, items 4 to 6l. 
This contention was accepted by the 
High Court which modified to that 
extent the decree of the trial Court. 


14. In an appeal filed in this Court 


by certificate granted by the High 
Court, one of the -main contentions 
raised on behalf of the appellants 
was that the Jonnagiri properties 


were as much properties of the joint 
family as the other items and, there- 
fore, the High Court had fallen into 
error in refusing to grant to the ap- 
pellants a share in those properties. 
The Jonnagiri properties belonged 
originally to one Karnam Channappa, 
On whose death the properties devolv- 
ed on his widow Bassamma, Bas- 
samma died in 1920, leaving behind 
her three daughters, one of whom was 
Channamma. Channamma married 
Ramappa, and the couple gave birth 
to four sons, including the ap- 
pellants’ father Bandappa and res- 
pondent 1, Mallappa. It was common 


. ground between the parties that the 


obtained 
from 


Jonnagiri properties were 
by Channamma by succession 


her father and were held by her as 
a limited owner. Channamma was 
a member of the joint family con- 


sisting of herself, her husband, their 
sons and others, The appellants’ case 


“was that after the Jonnagiri proper- 


ties had devolved on Channamma by 
succession, she allowed the said 
properties to be thrown into the 
common stock of the other properties 
belonging to the joint ‘family and 
that, by virtue of such a blending, the 
Jonnagiri properties of Channamma 
had acquired the character of joint 
family property. 


15. Gajendragadkar J., who spoke 
for the Court, began an examination 
of the appellants’ contention by pos- 
ing the fundamental question whe- 
ther the doctrine of blending can be 
invoked in such a case. After stating 
that the Privy Council in Shiba Pra- 
sad Singh v, Rani Prayag Kumari 
Debi, 59 Ind App 331: (AIR 1932 PC 
216) was in error in observing that 
the doctrine of blending was based 
on the text of Yagnavalkya (Ch. I 
Sect. 4, pl. 30) and the commentary 
made on it by Vijayaneshwara (Mita- 
kshara, ch, I, sect. 4, pl, 31), the 
learned Judge observed that it was 
unnecessary to investigate whether 
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any other text can be treated as the 
foundation of the doctrine of blend- 
Ing since the doctrine, as evolved by 
judicial decisions, had received a 
wide recognition and had become a 
part of Hindu law. The Court then 
proceeded to examine the question 
whether the principle of blending ap- 
plied in regard to property held by a 
Hindu female as a limited owner 
and answered that question in the 
negative. 


16. It is undoubtedly true, as con- 
tended by the appellant’s learned 
counsel, that the question which the 
Court posed for its consideration at 
page 785 (of SCR):(at p. 1271 of 
AIR) of the report speaks of proper- 
ties held by a Hindu female as. a 
limited owner. But the question was 
framed in that manner because the 
properties which had devolved on 
Channamma on her father’s death 
were held by her as a limited owner 
and not as her absolute properties. 


The ultimate decision of the Court 
that the Jonnagiri properties which 
had devolved on Channamma could 


not be treated as the properties of 
the joint family is not based upon or 
governed by the consideration that 
she had a limited estate in those 
properties, The decision of the 
Court, as Gajendragadkar J. has stat- 
ed at more than one place in the 
judgment is: 

“The rule of blending postulates 
that a coparcener who is interested in 
the coparcenary property and who 
owns separate property of his own 
may by deliberate and intentional 
conduct treat his separate property as 
forming part of the coparcenary pro- 
perty. If it appears that property 
which is separately acquired has been 
deliberately and voluntarily thrown 
by the owner into the joint stock with 
the clear intention of abandoning 
his claim on the said property and 
with the object of assimilating it to 
the joint family property, them the 
said property becomes a part of the 
joint family estate; in other words, 
the separate property of a coparce- 
ner loses its separate character by 
reason of the owner’s conduct and 
gets thrown into the common stock 
of which it becomes a part. This doc- 
trine therefore inevitably postulates 
that the owner of the separate pro- 
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perty is a coparcener who has an in- 
terest in the coparcenary property 
and desires to blend his separate pro- 
perty with the coparcenary pro- 
perty.” (pp. 785-786). 

After stating the position thus, the 
Court again adverts to the fact that 
Channamma held the Jonnagiri pro- 
perties as a limited owner, but hav- 
ing done so, it restates the position 
that a Hindu female, not being a co- 
parcener has no interest in the co- 
parcenary property and cannot blend 
her property with the joint family 
property. The frequent reference in 
the judgment in Mallesappa (1961) 3 
SCR 779:(AIR 1961 SC 1268) to the 
fact that Channamma held a limited 
estate and the further reference by 
the Court to the Hindu law principle 
that a Hindu female owning a limit- 
ed estate cannot circumvent the rules 
of surrender and allow the members 
of her husband’s family to treat her 
limited estate as part of the joint 
family property belonging to the 
family is apt to confuse the true 
issue, but we have no doubt that the 
judgment rests squarely and princi- 
pally on the consideration that 
Channamma was not a coparcener. 
While concluding the discussion on 
this topic, the Court observed at 
page 787 (of SCR): (at p. 1272 of ATR) 
that on first principles, the result 
which was canvassed by the appel- 
lants was inconsistent both with “the 
basie notion of blending” and with 
“the basic character of a limited 
owner’s title to the property held. 
by her.” The "basic notion of blend- 
ing” which the Court has highlighted 
at several places in its judgment is 
that it is the coparcener who alone 
can blend his separate property with 













family, is not a coparcener. 
clear that Mallesappa is an autho- 
rity for the proposition that a Hindu 
female, not being a coparcener, can 
not blend her separate property wit 
joint family property. Whether tha 
separate property is the female’s abso 
lute property or whether she has 

limited estate in that property woul 
make no difference to that position 
We may mention that Mallesappa i 
quoted in Mulla’s Hindu Law (14t 
Ed. p. 277) as an authority for th 
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proposition that the doctrine of 
blending cannot be applied to the 
case of a Hindu female who has ac- 
quired immovable property from her 
father, for she is not a coparcener. 
17. The judgment of this Court 
in Lakkireddi Chinna Venkata Reddi 
v. Lakkiredy Lakshmama, (1964) 2 
SCR 172: (AIR 1963 SC 1601) that of 
the Privy Council in Rajani Kanta 
Pal v, Jaga Mohan Pal, 50 Ind App 
173: (AIR 1923 PC 57) and of the 
Delhi High Court in Commissioner of 
Gitt-tax, Delhi v. Munshi Lal, 85 ITR 
129: (1972 Tax LR 284) do not deal 
with the question whether a Hindu 
female, not being a coparcener, can 
blend her separate property with 
joint family property. The state- 
ment of law in Lakkireddi that pro- 
perty, separate or self-acquired, of a 
member of joint Hindu family may 
be impressed with the character of 
joint family property if it is volun- 
tarily thrown by the owner into the 
common stock with the intention of 
abandoning his separate claim there- 
in is to be understood in the context 
that property devised under a will 
was alleged in the case to have been 
impressed with the character of joint 
family property, by the male mem- 
bers of the family. In Rajani Kanta 
Pal also, the blending was alleged to 
have been done by a male member 
of a joint family and the real con- 
troversy was whether the Mitakshara 
rule of blending applied in the case 
of brothers living together and form- 
ing a joint family governed by the 
Dayabhaga school of law. The Privy 
Council held that the rule of blend- 
ing extended to Dayabhaga families 
also. In the case decided by the 
Delhi High Court in Munshi Lal, it 
is true that one of the assessees was 
a female member of a Hindu un- 
divided family and the contention 
was that she had impressed her sepa- 
rate property with the character of 
joint family property. It is, how- 
ever, clear from the judgment of the 
High Court that the question whe- 
ther a female member of a joint 
| Hindu family can blend her pro- 
perty with joint family property 
was not urged or considered in that 
case, The capacity or competency to 
blend was assumed both as regards 
the male and the female assessee 
who were members of a joint Hindu 
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family, It was on that assumption 
that the question was referred to 
the High Court for its opinion under 
Section 26 (1) of the Gift-tax Act, 
1958 whether the act of throwing the 


Self-acquired property into the com- 


mon hotchpot amounted to a sift 
as defined in the Gift-tax Act. Fol- 
lowing the decision of this Court in 
Goli Eswariah v. Commissioner of 
Gift-tax, 76 ITR 675:(AIR 1970 SC 
1722) the Delhi High Court held that 
the transaction did not amount to a 
gift and, therefore, the gift-tax was 
not attracted. Thus, in none of these 
three cases cited by the appellant, 
was the competency of incorporation 
of separate property with joint fami- 
ly property in issue. 


18. The decision of the Privy 
Council in Shiba Prasad Singh v. 
Rani Prayag Kumari Debi, (AIR 1932 
PC 216) is also not to the point, It 
was held therein that unless the 
power is excluded by statute or cus- 
tom, the holder of a customary im- 
partible estate, by a declaration of 
incorporate with 
the estate his self-acquired immov- 
able property, and thereupon the 
property accrues to the estate and is 
Impressed with all its incidents, in- 
cluding the custom of descent by 
primogeniture. The appellant argues 
that if the holder of an impartible 
estate can blend his separate pro- 
perty with the estate of an imparti- 
ble estate, there is no reason why a 
Hindu female should not have the 
tight to blend her separate property 
with joint family property. The 
analogy is misconceived because the 
true rule of blending, as we have ex- 
plained: above, is that the right to 
blend is limited to coparceners, 


19. Having considered the deci- 
sions cited at the bar, it may be 
useful to have a fresh look at the 
doctrine of blending, The theory of | 
blending under the Hindu law in- 
volves the process of a wider sharing 
of one’s own properties by permit- 
ting the members of one’s joint fami- 
ly the privilege of common owner- 
ship and common enjoyment of such 
properties. But while introducing d 
new sharers, in one’s exclusive pro- 
perty, one does not by the process | 
of blending efface oneself by re-i 
nouncing one’s own interest in S 
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vour of others, To blend is to share 
along with others and not to sur- 
render one’s interest in favour of 
others to the exclusion of oneself. If 
a Hindu female, who is a member of 
an undivided family, impresses her 
absolute, exclusive property with the 
character of joint family property, 
she creates new claimants to her pro- 
perty to the exclusion of herself be- 
cause not being a coparcener, she has 
no right to demand a share in the 
joint family property by asking for a 
partition. She has no right of sur- 
vivorship and is entitled only to be 
maintained out of the joint family 
property, Her right to demand a 
share in the joint family property is 
contingent, inter alia, on a partition 
taking place between her husband 
and his sons (see Mulla’s Hindu Law, 
14th Ed. p. 403, para 315), Under 
Section 3 (2) and (3) of the Hindu 
Women’s Rights to Property Act, 1937 
her right to demand a partition in 
the joint family property of the 
Mitakshara joint family accrued on 
the death of her husband. Thus, the 
expression ‘blending’ is inapposite in 
the case of a Hindu female who puts 
her separate property, be it her ab- 
solute property or limited estate, in 
the joint family stock. 

20. It is well settled that a Hindu 
coparcenary is a much narrower body 
than the joint family and it includes 
only those persons who acquire by 
birth an interest in the joint or co- 
parcenary property. These are the 
three generations next to the holder 
in unbroken male descent (see Mulla’s 
Hindu Law, 14th Ed, p. 262, para- 
graph 213), A Hindu female there- 
fore is not a coparcener, Even the 
right to reunite is limited under the 
Hindu law to males (Mulla, p. 430, 
para 342). It does not therefore mili- 
tate against the fundamental notions 
governing’ a Hindu joint family that 
a female member of the joint family 
cannot blend her separate property, 
even if she is an absolute owner 
thereof, with the joint family pro- 
perty. 

21. In our opinion, therefore, the 
income of Rs, 21,544 from Nishat 
Talkies was not assessable in the 
hands of the Hindu undivided family 
on the basis that the appellant had 
blended it with the joint family pro- 
perty. 
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„22. As regards the second ques- 
tion on which this Court had called 
for a supplementary statement, there! 
is no serious controversy that by the 
declaration dated September 1, 1961 
the appellant must be deemed to 
have made a gift of the items men- 
tioned therein to the undivided fami-| 
ly of which she was a member. The 
Tribunal’s finding to that effect 
must, therefore, be confirmed, The) | 
income of the property gifted to the: 
Hindu undivided family will be li- 
able to be brought to, tax consistent- 
ly with this finding and in accord- 
ance with law. 


_ 23. In the result, the appeal fails 
in regard to the first question but 
will succeed in regard to the second. 
There will be no order as to costs. 


Order accordingly, 
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Penal Code (1860), S. 83 — Pre- 
sumption that child between the age 
of ten and fourteen is doli incapax — 
Is rebuttable, 


A child under 14 years is presum- 
ed not to have reached the age of 
discretion and to be doli incapax; 
but this presumption may be rebutted 
by strong and pregnant, evidence of a 
mischievous discretion, for the capa- 
city to commit crime, do evil and 
contract guilt, is not so much mea- 
sured by years and days as by the 
strength of the delinquent’s under- 
standing and judgment, (Para 7) 


When a teenager, tensed by his 
elders or provoked by an earlier at- 
tack on his father, avenges with dan- 
gerous sticks or swords, copying his 
brothers, Court cannot altogether ig- 
nore his impaired understanding, his 


*(Criminal Appeal No. 464 of 1971, 
D/- 29-10-1976 (Pat)). 
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tender age and blinding environs and 
motivations causatory of his crime. 
(Para 6) 
Held that since no evidence as to 
whether he was under twelve, as 
conditioned by S. 83, I. P.C. was 
adduced and no attention to feeble 
understanding or youthful frolic was 
addressed the prima facie inference 
of intent to endanger the life of 
ithe deceased with a sharp weapon. 
stood unrebutted, and the conviction 
‘under Section 326, I, P. C. sustain- 
(ed and the four year term award- 
ed by the High Court confirmed. 
Need to explore, experiment and 
organise reformative exercises in 
order to eliminate recidivism and in- 
duce rehabilitation in the young of- 
fenders emphasised, (Paras 11, 20 
and 24) 
Cases Referred: Chronological Paras 


(1976) Case No, 6878, D/- 5-3-1976 




























(SC Arizona US) 23 
(1966) 383 US 541 15 
(1902) 18 TLR 357 8 
(1830) 4 C & P 236 8 


Mr. D. Goburdhan, Advocate, for 
Appellant: M/s. U. P. Singh and S. 
N. Jha, Advocates, for Respondents. 

KRISHNA IYER, J.:— This appeal 
involves an issue of criminal culpbi- 
lity presenting mixed questions of 
fact and law and a theme of juvenile 
justice, a criminological cinderella of 
the Indian law-in-action. 

2. Hiralal Mallick, the sole appel- 
lant before us, was a 12 year old 
lad when he toddled into crime con- 
jointly with his two elder brothers. 
The three, together, were charged 
with the homicide of one Arjan Mal- 
lick which ended in a conviction of 
all under S, 302 read with Section 34, 
I. P.C, The trial Judge impartially 
imposed on each one a punishment 
of imprisonment for life. On appeal 
by all the three, the High Court, 
taking note of the some peculiarities, 
directed the conversion of the con- 


pared down the punishment awarded 
to the co-accused into rigorous im- 
prisonment for 8 years, The third 
accused, the appellant before us, was 
shown consideration for his tender 
age of 12 years (at the time of com- 
ission of the crime) and the Court, 
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in a mood of compassion, softened the 
sentence on the boy into rigorous 
imprisonment for 4 years. 


3. A close-up of the participatory 
role of the youthful offender, as dis- 
tinguished from that of his elder 
brothers discloses a junior partner- 
ship for him, For, argued Shri 
Goburdhun, while accused 1 and 2 
caused the fatal stabs, the appellant 
was found to have inflicted superficial 
cuts on the victim with a sharp wea- 
pon, probably angered by the epi- 
sode of an earlier attack on their 
father, induced by the stress of the 
reprisal urge and spurred by his bro- 
thers’ rush after the foe, but all the 
same definitely helping them in their 
aggression, That he was too infan- 
tine to understand the deadly import 
of the sword blows he delivered is 
obvious; that he inflicted lesser in- 
juries of a superficial nature is prov- 
ed; that he, like the other two, chas- 
ed and chopped and took to his heels, 
is evident, The immature age of the 
offender, the fraternal company 
which circumstanced in his involve- 
ment, the degree of intent guaged by 
the depth of the wounds he caused 
and the other facts surrounding the 
occurrence, should persuade us to 
hold that this juvenile was guilty — 
not of death-dealing brutality — but 
of naughty criminality, in a violent 
spree, Measured by his intent and 
infancy, his sinister part in the maca- 
bre offence ran upto infliction of 
injury with a cutting weapon attract- 
ing S, 324, I. P. C. not more. Such 
was the macaronic submission of 
counsel anxious to press for an ex- 
tenuatory exoneration from incarce- 
ration. 


4. This mix-up of degree of culpa- 
bility and quantum of punishment is 
unscientific and so we have first to 
fix the appellant’s guilt under the 
Penal Code and then turn to the 
punitory process, ‘Criminality comes 
first, humanist sentence next, 

5. Ordinarily, the vernier scale of 
a man’s mens rea is the pragmatic 
one of the reasonable and probable 
consequences of his act. The weapon 
he has used, the situs of the anatomy 
on which he has inflicted the injury 
and the like, are inputs. If that be 
the mental standard of the turpi- 
tude, the offender’s faculty of under- 
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standing becomes pertinent. Man is 
a rational being and law is a sys- 
tem of behavioral cybernetics where 


noetic niceties, if pressed too far, 
may defeat its societal efficacy. So, 
except in pronounced categories, 


which we will advert to presently, 
the intent is spelt out objectively by 
the rough-and-ready test of the pru- 
dent man and not with psychic sen- 
sitivity to retarded individuals. View- 
ed in this perspective, the materials 
present in the case, especially the 
medical evidence, shows that this 
young offender armed himself like 
his brothers with a cutting instru- 
ment and set upon the victim using 
the sword on his neck. The autopsy 
evidence discloses that the injuries 
caused by the appellant were not the 
lethal ones; but multiple sword cuts 
on the neck of a man, leave little 
room for doubt in the ordinary run 
of cases as to the intent of the as- 
sailant, When three persons, swords 
in hand, attack a single individual, 
fell him on the ground and strike on 
his neck and skull several times with 

a sharp weapon, it is not caressing 
put killing, in all conscience and com- 
mon sense. The turpitude cannot be 
attenuated and the inference is in- 
evitable that the least the parties 
sought to execute was to endanger 
the life of the target person, In this 
light, the malefic contribution of the 
appellant to the crime is substantial- 
ly the same as that of the other 
two. 


6. When a crime is committed by 
the concerted action of a plurality of 
persons constructive liability impli- 
cates each participant, but the de- 
gree of criminality may vary de- 
pending not only on the injurious 
sequel but also on the part played 
and the circumstances present, mak- 
ing a personalised approach with re- 
ference to each. Merely because of 
the fatal outcome, even those whose 
intention, otherwise made out to be 
far less than homicidal, cannot, by 
hindsight reading, be meant to have 
had a murderous or kindred mens 
rea. We have, therefore, to consider 
in an individualised manner the cir- 
cumstances of the involvement of the 
appellant, his nonage and expectation 
of consequences. When a teenager, 
tensed by his elders or provoked by 
the stone-hit on the head of his 
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father, avenges with dangerous sticks 
or swords, copying his brothers, we 
cannot altogether ignore his impaired 
understanding, his tender age and 
blinding environs and motivations 
causatory of his crime. 


7. It is common ground that the 
appellant was twelve years old at the 
time of the occurrence, At common 
law in England, as noticed by Arch- 
bold in Criminal Pleading, Evidence 
and Practice, a child under 14 years 
is presumed not to have reached the 
age of discretion and to be doli in- 
capax; but this presumption may be 
rebutted by strong and pregnant evi- 
dence of a mischievous discretion ... 
for the capacity to commit crime, do 
evil and contract guilt, is not so 
much measured by years and days 
as by the strength of the  delinqu- 
ent’s understanding and judgment. 


8. Cross & Jones in ‘An Introduc- 
tion to Criminal Law’ state: “It is 
conclusively presumed that no child 
under the age of ten years can be 
guilty of any offence; a child of ten 
years or over, but under the age of 
fourteen, is presumed to be incapable 




























of ‘mischievous discretion’ i. e., 
ledge that what was done was moral- 
ly wrong” R. v, Owen (1830) 4 C & 
P, 236. Cross & Jones further state: 
“The rebuttable i 


other cases, rely on the 1 
as evidence of mens rea; other evi- 
dence that the child knew it was do- 
ing something morally wrong must 
be adduced.”: R, V. Kershaw, (1902) 
18 TLR 357. 

9. In English Law, when an ado- 
lescent is charged with an offence, 
the prosecution has to prove 
than the presence of a guilty mind 
but must go further to make out 
that ‘when the boy did the act, he 
knew that he was doing what wasl 
wrong not merely what w 
wrong but what was gravely wrong, 
seriously wrong’ (emphasis added). 


10. Adult intent. automatically at 
tributed to infant means, is itself al 
adult error. It is every day experi 
ence that little boy as a class hav 
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less responsible appreciation of dan- 
gers to themselves or others by in- 
jurious acts and so it is that the new 
penology in many countries immuni- 
children 


ses crimes committed by 
of and below ten years of age 
and those between the ages of 


10 and 14 are ‘in a twilight zone in 
which they are morally responsible 
not as a class, but as individuals when 
they know their act to be wrong’. 
The Indian Penal Code, which needs 
updating in many portions, extends 
total immunity upto the age of seven 
(S. 82) and partial absolution upto the 
age of twelve (S. 83). The latter 
provision reads: 

“83. Nothing is an offence which is 
done by a child above seven years of 
age and under twelve, who has not 
attained sufficient maturity of under- 
standing to judge of the nature and 
consequences of his conduct on that 
occasion.” 

The venal solicitude of the law for 
vernal offenders is essentially a mo- 
dern sensitivity of penology although 
from the Code of Hammurabi. the- 
days of the Hebrews and vintage 
English law, this clement disposition 
is a criminological heritage, marred, 
of course, by some periods and some 
countries, Dr. Siddique mentions 
that there have been instances in 
England where children of tender 
years were given death sentences like 
the case where two kids of eight or 
nine years were given capital punish- 
ment for stealing a pair of shoes 
(p. 127, Criminology: Problems and 
Perspectives, by Ahmad Siddique: Eas- 
tern Book Co.). At least as mankind 
is approaching the International Year 
of the Child (1979), the Indian legal 
system must be sensitized by juvenile 
justice, This conscientious conscious- 
ness prompted us to counsel, counsel 
to examine the statutory position and 
criminological projects in the ‘child’ 
area. We had to make-do with what 
assistance we got but hope that when 
a near-pubescent accused is marched 
into a criminal court, the Bench and 
the Bar will be alerted about jus 
juvenalis, if we may so call it, The 
compassion of the penal law for juve- 
inescents cannot be reduced to jejunity 
by forensic indifference since the 
ule of law lives by law-in-action, 
ot lew in the books, Unfortunately, 
t no stage, from the charge-sheet to 
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the petition for special leave, has 
awareness of S, 83 of the Penal Code, 
the Probation of Offenders Act, 1958 
or the Bihar Children Act, 1970, 
been shown in this case. Maybe, the 
offence charged being under Sec. 302 
I. P. C. and the guilt ultimately found 
being of an offence punishable with 
life imprisonment, account for this 
non-consideration, Even so, justice 
to juvenile justice desiderates more 
Írom a lively judicial process. 


1. Back to Hiralal Mallick and 
his crime and punishment, Was he 
guilty under S. 326, I. P.C. as the 
High Court has found, or was he li- 
able only under Section 324 as Shri 
Goburdhun urges? He was twelve; 
he wielded a sword; he struck on the 
neck of the deceased; he rushed to 
avenge; he ran away like the rest. 
No evidence as to whether he was 
under twelve, as conditioned by Sec- 
tion 83, I. P.C. is adduced; no atten- 
tion to feeble understanding or 
youthful frolic is addressed. And we 
are past the judicial decks where fac- 
tual questions like this can be inves- 
tigated. The prima facie inference of 
intent to endanger the life of the’ 
deceased with a sharp weapon stands 
unrebutted. Indeed, robust realism 
easily imputes doli capax ‘to a twel- 
ver who cuts on the neck of another 
with a sword; for, if he does not 
know this to be wrong or likely to 
rip open a vital part he must be very 
abnormal and in greater need of judi- 
cial intervention for normalisation. 
The conviction under Sec. 326, I.P. C. 
therefore, must be reluctantly sus- 
tained, When such is the law, we 
cannot innovate to attenuate, submit 
to spasmodic sentiment, or ride an 
unregulated benevolence. We cannot 
forget Benjamin Cardoso’s caveat 
that ‘the Judge, even when he is 
free, is still not wholly free’, Fet- 
tered by the law, we uphold the con- 
viction. 


12. Now to the issue of ‘sentence’. 
Guidelines for sentencing are diffi- 
cult to prescribe and more difficult 
to practice, Justice Henry Alfred 
McCardie succinctly puts it: 

“Trying a man is easy, as easy as 
falling off a log, compared with de- 
ciding what to do with him when 
he has been found guilty.” (p. 362) 
Speaking broadly, the ultimate desi- 
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deratum of most sentences is ‘to make 
an offender a non-offender, Only as 
judges impose effective sentences with 
a proper attitude and manner will 
they- perform their expected function 
of decreasing the rising number of 
criminal and quasi-criminal activities 
in this nation.’ (page 364)* Penal 
humanitarianism has come to assert 
itself, although Sir Winston Churchill 
put the point of the common man 
and of the judge with forceful] clarity: 


“The mood and temper of the pub- 
lic with regard to the treatment of 
crime and criminals is one of the 
most unfailing tests of the civiliza- 
tion of any country.” (p. 68)* 


13. By that unfailing test we fail, 
if we betray brutality towards chil- 
dren and burke the human hope of 
tomorrow and the current trust in 
our hands and hearts. So it is that 
in the .words of the Archbishop of 
York in the House of Lords’ debate 
in 1965: 

“Society must say, through its offi- 
cers of law, that it repudiates cer- 
tain acts as utterly incompatible with 
civilized conduct and that it will ex- 
act retribution from those who vio- 
late its ordered Code...... ” (p. 18)* 
It is a badge of our humanist culture 
that we hold fast to a national 
youth policy in criminology. The 
dignity and divinity, the self-worth 
and creative potential of every indi- 
vidual is a higher value of the Indian 


people; special protection for chil- 
dren is a constitutional guarantee 
writ into Articles 15 (3) and 39 (f). 


Therefore, without more, our judicial 
processes and sentencing paradigms 
must lead kindly light along the cor- 
rectional way. That is why Gandhiji 
emphasized the hospital setting, the 
patient’s profile in dealing with ‘cri- 
minals’, In-patient, out-patient and 
domiciliary treatment with curative 
orientation is the penalogical rever- 
ence to the Father of the Nation. A 
necessary blossom of this ideology is 
the legislative development of crimi- 
nological pediatrics. And yet it is 
deeply regrettable that in Bihar, the 
land of the Buddha — the beacon- 


*(All quotations from ‘Sentencing and 
Probation’ — published by National 
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light whose compassion encompassed 
all living beings — the delinquent 
child is inhospitably treated, Why 
did this finer consciousness of juve- 
nile justice not dawn on the Bihar 
legislators and Government? Why did 
the State not pass a Children Act 
through its elected members? And 
one blushes to think that a belated 
Children Act, passed in 1970 during 
President’s rule, was allowed to 
lapse: Today, maybe, the barbarity 
of tender-age offenders being hand- 
cuffed like adult habituals, trooped 
into the crowded criminal court: in 
hurtful humiliation and escorted by 
policemen. tried along with adults 
attended by court formalities, survi- 
ves in that hallowed State; for, coun- 
sel for Bihar surprised us with the 
statement that there now exists no 
Children Act in that State. With all 
our boasts and all our hopes, our 
nation can never really be decrimi- 
nalized until the crime of punish- 
ment of the young deviants is purs- 
ed legislatively, administratively and 
judicatively. This twelve-year old 
delinquent would have had a holis- 
tic career ahead, instead of being 
branded a murderer, had a Children 
Act refined the Statute Book and the 
State set up Children’s Courts and 
provided for healing the psyche of 
the little human. 

14. Conceptually, the establish- 
ment of a welfare-oriented jurisdic- 
tion over juveniles is predicated and 
Over-judicialisation and over-forma- 
lisation of court proceedings is con- 
traindicated, Correctionally speaking, 
the perception of delinquency as in- 
dicative of the person’s underlying 
difficulties, inner tensions and explo- 
sive stresses similar to those of mal- 
adjusted children, the belief that 
court atmosphere with forensic 
bes, gowns and uniforms and conten- 
tious disputes and frowning para- 
phernalia like docks and stands and 
crowds and other criminals marched 
in and out, are psychically traumati 
and socially stigmatic, argues in fa 
vour of more informal treatment by 
a free mix of professional and social 
workers and experts operating with 
in the framework of the law. Ther 
is a case to move away from th 
traditional punitive strategies in fa 
vour of the nourishing needs of juve 
niles being supplied by means of 
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treatment-oriented perspective, This 
radicalisation and humanisation of 
jus juvenalis has resulted in legisla- 
tive projects which jettison procedu- 
ral rigours and implant informal and 
flexible measures of freely negotiat- 
ed non-judicial settlement of cases. 
These advances in juvenile crimino- 
logy were reflected inter alia in the 
Children Act, 1960. 


15. The rule of law in a Welfare 
State has to be operational and, if 
the State, after a make-believe legis- 
lative exercise, is too insoucient 
even to bring it into foree by a 
simple notification, or renew it after 
its one-year brevity, it amounts to a 
breach of faith with the humanism 
of our suprema lex, an abandonment 
of the material and moral well-being 
promised to the children of the coun- 
try in Art. 39 (f) and a subtle discri- 
mination between child and child de- 
pending on the State where it is 
tried, We hopefully speak for the 
neglected child and wish that Bihar 
— and, if there are other States 
placed in a similar dubiety or dilem- 
ma, they too — did make haste 
to legislate a Children Act, set up 
the curial and other infra-structure 
and give up retributivism in favour 
of réstorative arts in the jurisdiction 
of young deviants, Often, the sinner 
is not the boy or girl but the bro- 
ken or indigent family and the in- 
different and elitist society, The law 
has a heart — or, at least, must have. 
Mr. Justice Fortas, speaking for the 
U, S. Supreme Court in Kent v. 
United States, said: 

“There may be grounds of concern 
that the child receives the worst of 
both worlds: that he gets neither the 
protection accorded to adults nor the 
solicitous care and regenerative treat- 
ment postulated for children.” 


(383 U, S. 541, 556 (1966), 
in Siddique, supra, p. 149) 
The Indian child must have a new 
deal. 


16. Now we move on to a realistic 
appraisal of the situation. The ab- 
sence of a Children Act leads to a 
search for the probation provisions 
as alternative methods of prophylaxis 
and healing, In 1951 the UNESCO 
recommended a policy of probation 
as a major instrument of therapeutic 
forensics. Far more comprehensive 
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quoted 


Hiralal v. State of Bihar (K. Iyer J.) 


[Prs. 14-16] S.C. 2241 


than S. 562 of the Code of Criminal 
Procedure, the Indian Act still leaves 
room for improvement in philosophy, 
application, education and periodical 
review through Treatment Tribunals. 
to mention but a few, We, as judges, 
are concerned with the law as it is 
And one should have thought that 
counsel in the courts below would 
have pleaded, when the appellant 
was convicted, for probationary libe- 
ration, The decisive date for fixing 
the age under S, 6 is when the youth 
is found guilty. But here the of- 
fence charged is one punishable with 
death or life imprisonment and the 
crime proved at the High Court level 
is one punishable with life-term. The 
Act therefore does not apply, We 
venture to suggest that in marginal 
cases this age-punishability rigidity 
works hardship but making or modi- 
fying laws belongs to the legislature. 
Even so, Chief Justice Sikri com- 
plained. inaugurating the Probation 
Year (1971): 


Meda’ But is it enough to pass a law 
and say that probation is a good 
thing? Not only should the serious 
student and Probation Officers be 
convinced of its advantages but the 
Judiciary and the Bar must also be- 
come is votaries. Unfortunately at 
present, very little serious attention 
is paid to this aspect by the Judiciary 
and the Bar, As a matter of fact I 
was shocked to see that in a number 
of cases, which came to the Supreme 
Court recently, even the existence of 
the local Probation of Offenders Act 
was not known, or easily ascertain- 
able, No reference to the relevant 
Probation Act was made in the court 
below but the point was for the first 
time taken in the grounds for special 
leave to appeal to the Supreme 
Court,” ` 


X x x x 

“It seems to me that if an accused 
person is likely to be covered by the 
Act, and his age appears to be about 
21, efforts should be made by the in- 
vestigating agency or the prosecuting 
counsel to collect material regarding 
the age, You are all aware that the 
exact age is known to very few per- 
sons in rural areas. 

I also think that a Magistrate 
should himself try this question ear- 
ly, if there is any possibility of the 
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applicability of the Probation of. Of- 
fenders Act.” 

(Social Defence: Vol. VII, No. 25, 
July 1971 — Quarterly review pub- 
lished by the Central Bureau of Cor- 
rectional Services, Department of So- 
cial Welfare, Govt, of India) 

We repeat that liberal use of the law 
is its life. 

17, Anyway. now that probation 
also is out of the way, what incar- 
ceratory impost is just? ‘Prison should 
serve the purposes of confining peo- 


ple, not of punishing them’ (Justi- 
nian), As the ‘Guidelines for Sen- 
tencing’ published by the National 


Probation and Parole Association, New 
York, 1957 states: 


“Imprisonment is the appropriate 
sentence when the offender must be 
isolated from the community in 
order to protect society or if he can 
learn to readjust his attitudes and 
patterns of behaviour only in a close- 
ly controlled environment,” 

18. So we come up to the harm of 
long shut-up behind the bars. Sub- 
jected to hard labour that rigorous 
imprisonment implied and exposed to 
the deleterious company of hardened 
adult criminals, a young person, even 
if now twentyone, returns a worse 
man, with more vices and vengeful 
attitude towards society. This is 
self-defeating from the correctional 
and deterrent angles. 

19. How then shall we rehabilitate 
this youth who has stood nine 
years of criminal proceedings, suffer- 
ed some prison life and has the pro- 
spect of hardening years ahead? This 
is not a legal problem for traditional 
methods, A vehement critic, in over- 
zealous emphasis, once said what 
may be exaggerated but carries a 
point which needs the attention of 
the Bench and the Bar. H, Barnes 
wrote: : 

“The diagnosis and treatment of the 
criminal is a highly technical medical 
and sociological problem for which 
the lawyer is rarely any better fitted 
than a real estate agent or a plum- 
ber. We shall ultimately come to 
admit that society has been unfortu- 
nate in handing over criminals to 
lawyers and judges in the past as it 
once was in entrusting medicine to 
shamans and astrologers, and sur- 
gery to barbers, A hundred years 
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ago we allowed lawyers and judges 
to have the same control of the in- 
sane classes as they still exert over 
the criminal groups, but we now re- 
cognize that insanity is a highly di- 
versified and complex medical pro- 
blem which we entrust to properly 
trained experts in the field of neuro- 
logy and psychiatry. We may hope 
that in another hundred years the 
treatment of the criminal will be 
equally thoroughly and willingly 
submitted to medical and sociological 
experts.” (p. 74, Sentencing and Pro- 
bation, supra) 


20. We have to turn to correc- 
tional and rehabilitative directions 
while confirming the four-year term. 
We affirm the period of the sentence 
since there is no particular reason 
why a very short term should be 
awarded, When a young person is 
being processed correctionally, a suf- 
ficient restorative period to heal the 
psychic wounds is necessary, From 
that angle also a term which is nei- 
ther too short nor too long will be 
the optimum to be adopted by the 
sentencing judge. However, the more 
sensitive question turns on how, be- 
hind the prison walls, behavioral 
techniques can be built-in to repair 
the distortions of his mind. Stresso- 
logists tell us, by scientific and socio- 
logical research, that the cause of 
crime in most cases is inner stress, 
mental disharmony and unresolved 
tension. In this very case the lad of, 
twelve was tensed into irresponsible 
sword play as a result of fraternal 
provocation and paternal injury. It 
is, therefore, essential that the thera- 
peutic orientation of the prison sys- 
tem, vis a vis the appellant, must be 
calculated to release stresses, resolve 
tensions and restore inner balance. 


21. This is too complicated a 
question and, in some measure, be- 
yond the judicial expertise, so that 


we have to borrow tools and techni- 
ques from specialists, researchers and 
sociologists, The ancient admonition 


of the Rigveda, HT at Wat: wa reg faa: 
(Let noble thoughts come tous from 
every side — Rigveda 1-89-i) is a 
good guideline here. From Lenin and 
Gandhi to leading sociologists, eri- 
minologists and  prison-management 


t 
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officials, it is established that work 
designed constructively and curative- 
ly, with special reference to the 



















































‘he mechanical chores and the soul- 
less work performed in jail premises 
nder the coercive presence of the 
rison warders and without reference 


ounter productive, Even the apparel 
hat the convict wears burns into him 
umiliatingly, being a distinguishing 
ress constantly reminding him that 
e is not an ordinary human but a 
iminal. We, therefore, take the 
iew that within the limits of the 
rison rules obtaining in Bihar, re- 


ultation with the medical officer of 
the jail. The visitorial team of the 
entral Prison will pay attention to 
ee that this directive is carried out. 


al dress. These harsh obscuran- 
isms must gradually be eroded from 
ur jails by the humanizing winds 
We mentioned 
bout stressology, method of 
educing tension is by providing for 
ital links between the prisoner and 
is family. A prisoner insulated from 
he world becomes bestial and, if his 
family ties are snapped for long, be- 
omes de-humanised, Therefore we 


ally prisoners, 


present type, for reasonable spells, 
ubject to sufficient safeguards en- 
uring their proper behaviour out- 


side and prompt return inside, 


22. More positive efforts are need- 
d to make the man whole, and this 
takes us to the domain of mind cul- 
ure, 


23. Modern scientific studies have 
validated ancient vedic insights be- 
queathing to mankind new medita- 
tional, yogic and other therapeutics, 
at once secular, empirically tested 
nd trans-religious. The psychologi- 
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cal, physiological and sociological ex- 
periments conducted on the effects of 
Transcendental Meditation (TM, for 
short) have proved that this science 
of creative intelligence, in its medi- 
tational applications, tranquillises the 
tense inside, helps meet stress with- 
out distress, overcome inactivities and 
instabilities and by holistic “healing 
normalises the fevered and fatigued 
man, Rehabilitation of psychiatric 
patients, restoration of juvenile offen- 
ders, augmentation of moral tone and 
temper and, more importantly, im- 
provement of social behaviour of pri- 
soners are among the proven findings 
recorded by researchers, Extensive 
studies of TM in many prisons in 
the U. S. A., Canada, Germany and 
other countries are reported to have 
yielded results of improved creativity 
higher responsibility and better þe- 
haviour. Indeed, a few trial Courts 
in the United States have actually 
prescribed* TM as a recipe for rehabi- 
litation. As Dr. M. P. Pai, Principal 


of the Kasturba Medical College, 
Mangalore, has put down: 
“Meditation is a science and this 


should be learnt under guidance and 
cannot be just picked up from books. 
Objective studies on the effects of 
meditation on human body and mind 
isa modern observation and has been 
studied by various investigation at 
MERU — Maharishi European Re- 
search University, Its tranquillising 
effect on body and mind, ultimately 
leading to the greater goal of Cosmic 
Consciousness or universal awareness, 
has been studied by using over a 
hundred parameters, Transcendental 
Meditation practised for 15 minutes 
in the morning and evening every 
day brings about a host of beneficial 
effects. To name only a few: 


1. Body and mind gets into a state 
of deep relaxation, 


2. B. M. R. drops, less oxygen is 
consumed. 


*1. In the Superior Court of the State 

of Arizona — judgment D/- 5-3-76 
in State of Arizona v. Jean Coston 
Presley —- Case No. 6878; 

2. Criminal Action No. 4-81750 in the 
U. S. District Court for Eastern Dis- 
trict of Michigan —- United States 
p America v. Robert Charles Rush 

r. 
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3, E. E. G. shows brain wave co- 
herence with ‘alpha wave prepon- 
derance. 

4, Automatic stability increases, 

5. Normalisation of high blood pre- 
sure, 

6. Reduced use 
tobacco. 

7. Reduced stress, hence decreased 
plasma cortiso] and blood lactate, 


8. Slowing of the heart etc. 

The self of every man has been 
found to be his consciousness, and 
its full potential is found in the state 
of least excitation of consciousness, 
which is the most simple of aware- 
ness. 


of alcohol and 


To sum up, inadequacy of ‘alpha’ 
waves is disease and mental health 
could be restored by increasing 
‘alpha’ wave production in the cere- 
bral hemisphere instead of other type 
of waves seen in disease, Five years’ 
research has given encouraging re- 
sults and more work in this field is 
being done and results are awaited.” 
(Lecture on ‘Ancient Insights and 
Modern Discoveries— delivered under 
the auspices of Bharatiya Vidhya 
Bhavan sponsored two-day symposium 
— Published in Bhavan’s Journal 
dated July 17, 1977 p. 57 under the 
caption: The Mind of Man: Impor- 
tance of Mental Health). 


24. A recent Article on TM and 
the Criminal Justice system in the 
Kentucky Law Journal and another 
one in the Maryland Law Forum 
highlight the potency of TM in the 
field of criminal rehabilitation (Ken- 
tucky LJ Vol. 60, 1971-72 No. 2; and 
University of Maryland Law Forum, 
Vol. III, No. 2, Winter 1973), There 
is no reason, prima facie, if TM phy- 
siologically produces a deep state of 
restful alertness which rejuvenates 
and normalises the functioning of the 
nervous system, to reject the con- 
clusion of David E. Sykes which he 
has summarized thus: 

“Physiologically, T. M, produces a 
deep state of restful alertness which 
rejuvenates and normalizes the func- 
tioning of the nervous system. 

Psychologically: T, M, eliminates 
mental stress, promotes clearer 
thinking and greater comprehension; 
it enriches perception, improves out- 


A.L R. 


look and promotes efficiency and ef- 
fectiveness in life. 


_Sociologically, T. M. eliminates ten- 
sion and discordance and promotes 
more harmonious and fulfilling inter- 
personal relationships, thus making 
every individual more useful to him- 
self and others and bringing fulfil- 
ment to the purpose of society. 


The combined physiological, psy- 
chological and sociological changes 
produce an overall effect of fullness 
of life The elimination of mental, 
physical and behavioral abnormalities 
through the release of deep stress 
produces as sense of fulfilment an 
internal harmony. It is interesting to 
note that this development of lif 
in increasing values of contentmen 
and fulfilment has long been under 
stood in terms of spiritual develop- 
ment, With the tools of modern 
science, we can now = systematicall; 
evaluate the objective causes and ex 
pressions of this inner, persona] deve 
lopment produced by transcendenta 
meditation.” 

It has been repeatedly pointed out 
in the literature bearing on the sub 
ject that TM is just not religion, an 
is like physics applied to human con- 
sciousness, Even so, it is not for th 
court, at the present stage, 
scribe what the prison 

should do with the appellant whil 
he is in their charge, Nevertheless, w 
emphasize how important it Is 



























periment and organize 
some of these reformative exercises in 
order to eliminate recidivism and in 
duce rehabilitation. We make thes 
observations in the expectation that. 
facilities being available and the pri 
soner’s consent being forthcoming, h 
will be given, under proper initiatior 
and medical authorisation, course 
which will refine his behaviour, de 
velop his full potential and thereby 
justify the justice of his forced ten 
ancy for four years, 

25, An afterword on power, With- 
in the limits of the Prison Act an 
rules, there is room for reform of th 
prisoner’s progress. 
whose authority to sentence de 
prives the sentencee of his 
stitutional freedoms to a degree 
has the power —- indeed, the dut 
— to invigorate the intra-mura 
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management so that the citizen inside 
has spacious opportunity to unfold 
his potential without overmuch inhi- 
bition or sadistic overseeing. No tra- 
ditiona] judicial hands off doctrine 
nor prison department’s Monroe doc- 
trine can dissuade or disentitle this 
Court from issuing directives, consis- 
tently with law, for the purpose of 
compelling the institutional confine- 
ment to conform to the spirit and 
standards of the fundamental rights 
which belong to the man walled off. 
We cannot, in all conscience, order 
him to be shut up and forget about 
him, The brooding presence of judi- 
cial vigilance is the institutional price 
of prison justice. 


26. We have sojourned in the 
sentencing chapter of this judgment 
for so long, our anxiety being to 
work out purposeful incarceration 
shot with just and effective prescrip- 


tion, Red-hot rhetoric of flaming re- 
commendations can have no more 
than romantic value since statutory 


authority is the only sanction behind 
a court’s directive. So we requested 
counsel to search for the sections 
and rules under the Prisons Act bear- 
ing on constructive correction ori- 
ented orders the Court has power to 
pass. Counsel for the State drew our 
attention to the vintage measures lost 
in the statute book like the Reforma- 
tory Schools Act as well as the Bors- 
tal Schools Act, apart from the Pro- 
bation of Offenders Act and the rules 
under these Jaws. This study has 
served only to convince us that, 
while statutory guidelines to fix the 
quantum of punishment are marked 
by uncanalised fluidity, the  court’s 
correctional role in meaningful sen- 
tencing is marginal, justifying Judge 
Marvin E. Frankel’s cynical expression 
==- Criminal Sentences: Law without 
Order, The Raj prisons continue 
gerentologically in their grimy grim- 
‘ness; the dress, diet, bed, drill, orga- 
nisation and discipline — why, even 
the philosophy and fears have hard- 
ly responded to rehabilitative peno- 
logy or humane decency, Indeed, it 
is still an attitude of ‘lock them up 
and throw away the key’, save for 
some casual ‘open jail’ experiments 
and radical phrases in academic lite- 
rature. We omit the Chambal oasis 
where changes are being tried 


out. 


(Goswami J.) [Prs.: 25-29] 


And this is a startling 
when we remember that 
dom Struggle had found nearly all 
post-Independence leaders in wrath- 
ful incarceration and most Indian 
Ministers, now and before, had been 
no strangers to prison torments., The 
time has come for reform of the 
sentencing process with flexibility, 
humanity, restoration and periodic 
review informing the system and in- 
volving the court in the healing 
directions and corrections affecting 
the sentencee whom judicial power 
has case into the ‘cage’, For the nonce, 
however, we, as Judges, have to work 
within the law as it now stands. And 
we cannot impose what is not sanc- 
tioned or is not accepted by the 
State. So we have couched what 
would have been binding mandates 
in terms of hopeful half-imperatives. 
Subject to the observations regarding 
in prison and parole treatment of the 
appellant, we dismiss the appeal, 
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anti-climax 
our Free- 


GOSWAMI, J.:— I agree that there 
is no merit in this appeal which is 
dismissed. 


27-28. My learned brother has dealt 
with both the lethargy in law mak- 
ing and indifference and indolence in 
implementing laws in an attractive 
and trenchant manner. 


29. So far as the post-sentencing 
aspects are concerned, my learned 
brother has gone into depth on mat- 
ters which he has studied extensive- 
ly. These will appertain to law re- 
forms as well as prison reforms 
which the legislature and the imple- 
menting executive can profitably 
undertake, I hope and trust that my 
learned brother’s earnest and anxious 
observations in this judgment wil 
not be a ery in the wilderness. 


Appeal dismissed. 
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M/s. Shukla Manseta Industries 
Pvt. Ltd., Appellant v. The Workmen 
employed under it, Respondents, 


Civil Appeal No. 1324 of 1977, D/- 
2-8-1977 


Industrial Disputes Act (1947), Sec- 
tion 19 (2) and (6) — Settlement — 
Notice of termination — Law does 
not require that it should be > given 
only after date of expiry of settle- 
ment — Notice in advance terminat- 
ing settlement after two months 
which coincides with the date of ex- 
piry of settlement is valid. 


There is no legal bar to give ad- 
vance intimation about the intention 
to terminate the settlement on the 
expiry of the agreed period and to 
start negotiation for a more favourable 
settlement immediately thereafter. 
The only condition that has to be 
fulfilled by such a notice is that the 
period of two months from the date 
of notice must end on the expiry of 
the settlement and not before it. In 
a given case it may be even advan- 
tageous to the parties who do not 
want to continue the settlement to 
strike a new bargain without loss of 
time so that unnecessary biekerings 
and resultant industrial unrest do not 
take place. In an industrial matter 
a notice under S. 19 (2) cannot be 
subjected to the irksome vagaries or 
tyranny of technicalities of a notice 
under S. 106 of the T. P. Act. Thus 
where a settlement came into force 
from 6-7-1970 and was to remain in 
force for a period of 3 years ie. 
till 5-7-1973 a notice issued by the 
workmen to the employer on 6-5- 
1973 terminating the settlement after 
the expiry of a period of 2 months 
from the date of notice is valid. 
Under the terms of the notice the 
settlement would terminate at the 
instance of the workmen on July 5, 
1973, which is also the date of the 


*(Award D/- 22-2-1977 of I. T., Maha- 
rashtra). 
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expiry of the settlement under the 
agreed terms, (Para 22) 


Advance notice can’ be given to 
terminate a settlement or an award 
provided the requisite period of two 
months required under Section 19 (2) 
expires on the date of expiry of the 
settlement or award or thereafter. It 
is only if a notice under Sec. 19 (2) 
or 19 (6) expires within the period 
of operation of the award or settle- 
ment, such a notice will be invalid 
under the law, In that event the 
settlement or the award will conti- 
nue to be in operation and any re- 
ference by Government of a dispute 
during the period of settlement or an 
award without the same being termi- 
nated under the law will be invalid. 

(Para 21) 


Section 19 (2) does not entitle a 
party to a settlement to repudiate 
the settlement while the same is in 
operation, Giving advance notice 
within the ambit of the law is not 
repudiation of the settlement. 

(Para 18) 

A settlement under S. 19 (2) and an 
award under S, 19 (6) stand on dif- 
ferent footings and cannot be given 
the same meaning. Even if an ad- 
vance notice is given in the case of 
an award, provided the period of two 
months expires on the usual expiry 
of the award permitted by law and 
Government in exercise of its power 
extends the award in a given case, 
such a notice would be infructuous 
and inoperative under the law. The 
extension of the award by the Gov- 
ernment in exercise of a statutory 
power would prevail upon the action 
of the party to terminate the award 
by notice, Case law discussed. 

(Para 19) 
Cases Referred: Chronological Paras 


AIR 1972 SC E PR 1 SCR 790: 
1972 Lab IC 2 16 


1970 Lab IC 1238. (Pat) 20 
AIR 1968 SC 585: (1968) 1 SCR 581: 

1968 Lab IC 558 15 
(1960) 2 Lab LJ 298 (Andh Pra) 18 
AIR 1957 Cal 500 17 


1953 Lab AC 563 (L. A. T.—Cal) 17 


Mr. I. N. Shroff, Advocate, for Ap- 
pellant; M/s. F. D. Damania, P. H. 
Parekh, Miss Manju Jetley and Mr. 
K. Vasude, Advocates, for Respon- 
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GOSWAMI, J.i-— The short but im- 
portant question which arises for 
decision in this appeal by special 
leave turns on the interpretation of 
Section 19 (2) of the Industrial Dis- 
putes Act, 1947 (briefly the Act). 
Does law require that notice of ter- 
mination under Sec. 19 (2) has to be 
given only after the date of expiry 
of a settlement? That is the ques- 
tion, We are informed that there is 
no direct authority of this Court on 
this point, 


2, There was a settlement be- 


tween the appellant, M/s. Shukla 
Manseta Industries Private Limited 
(hereinafter to be described as the 


employer) and their workmen on July 
6, 1970. The settlement came into 
force from July 6, 1970 and was to 
remain in force for a period of three 
years, that is, till 5th July, 1973. The 
workmen through their union (Shukla 
Manseta Mazdoor Sangh) gave notice 
to the employer on May 6, 1973, ter- 
minating the settlement after the ex- 
piry of the period of two months 
from the date of the notice, Thus 
under the terms of the notice the 
settlement would also have stood 
terminated at the instance of the 
workmen on July 5, 1973, which was 
also the date of the expiry of the 
settlement under the agreed terms. 


3. The workmen thereafter raised 
certain demands on August 1, 1973, 
and the State Government, in due 
course, referred the dispute under 
Section 10 (1) (d) of the Act to the 
Industrial Tribunal by an order dated 
June 25, 1974, 


4, The employer took a prelimi- 
nary objection before the Tribunal 
that the reference was incompetent 
and invalid in view of the fact that 
there was no legal and valid termina- 
tion of the settlement in accordance 
with the provisions of Section 19 (2) 
of the Act. The workmen resisted 
the claim. The Tribunal overruled 
the preliminary objection and held 
that the notice was valid and the 
reference was competent, It is 
against the above order of the Tribu- 
nal that the employer has come to 
this Court by special leave. 


5. We may immediately turn our 
attention to Section 19 of the Act 
which reads as follows:— 
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“19. (1) A settlement shall come 
into operation on such date as is 
agreed “upon by the parties to the 
dispute, and if no date is agreed upon 
on the date on which the memoran- 
dum of the settlement is signed by 
the parties to the dispute. 


(2) Such settlement shall be bind- 
ing for such period as is agreed upon 
by the parties, and if no such period 
is agreed upon, for a period of six 
months from the date on which the 
memorandum of settlement is signed 
by the parties to the dispute, and 
shall continue to be binding on the 
parties after the expiry of the pe- 
riod aforesaid, until the expiry of 
two months from the date on which 
a notice in writing of an intention to 
terminate the settlement is given by 
one of the parties to the other party 
or parties to the settlement. 

(3) An award shall, subject to the 
provisions of this section, remain in 
operation for a period of one year 
from the date on which the award 
becomes enforceable under Sec. 17A: 


Provided that the appropriate Gov- 
ernment may reduce the said period 
and fix such period as it thinks fit: 


Provided further that the appro- 
priate Government may, before the 
expiry of the said period, extend the 
period of operation by any period 
not exceeding one year at a time as 
it thinks fit so, however, that the 
total period of operation of any award 
does not exceed three years from the 
date on which it came into operation. 

(4) x x x x 

(5) Nothing contained in sub-s, (3) 
shall apply to any award which by 
its nature, terms or other circum- 
stances does not impose, after it has 
been given effect to, any continuing 
obligation on the parties bound by 
the award. 


(6) Notwithstanding the expiry of 
the period ‘of operation under sub- 
section (3), the award shall continue 
to be binding on the parties until a 
period of two months has elapsed 
from the date on which notice is 
given by any party bound by the 
award to the other party or parties 
intimating its intention to terminate 
the award. 

(7) No notice given under sub-sec- 
tion (2) or sub-section (6) shall have 
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effect, unless it is given by a party 
representing the majority of persons 
bound by the settlement or award, 
as the case may be”, 

6. We may also note the defini- 
tion of settlement given under Sec- 
tion 2 (p) of the Act: 

“2. (p) ‘Settlement’? means a settle- 
ment arrived at in the course of con- 
viliation proceeding and includes a 
written agreement between the em- 
ployer and workmen arrived at 
otherwise than in the course of con- 
ciliation proceeding where such 
agreement has been signed by the 
parties thereto in such manner as 
may be prescribed and a copy there- 
of has been sent to an officer autho- 
rised in this behalf by the appropriate 
Government and the conciliation of- 
ficer.” 

7, There is no dispute that the 
settlement in question comes within 
the purview of Section 2 (p) of the 
Act. 

8. Under the provisions of Sec- 
tion 19 (2) it is clear that a settle- 
ment shall be binding for such pe- 
riod as is agreed upon by the par- 
ties and if there is no period men- 
tioned in the agreement, for a period 
of six months from the date on 
which the settlement is signed by 
the parties. With regard to the pe- 
riod of operation of the settlement, 
Section 19 (2) confers a statutory 
continuity of the settlement even 
after the expiry of the period agreed 
upon until the expiry of two months 
from the date on which a written 
notice of the intention to terminate 
the settlement is given by one party 
to the other, It is, therefore, clear 
that when a period is fixed in a set- 
tlement. the settlement remains in 
operation for the entire period and 
also thereafter until one or the 
other party gives written intimation 
of the intention to terminate the 
settlement and until expiry of two 
months from the date of such intima- 
tion. 


9. The object of the above provi- 
sion under Section 19 (2) is „to en- 
sure that once a settlement is arriv- 
ed at there prevails peace, accord and 
cordiality between the parties during 
the period agreed upon and if the 
settlement does not require to be al- 
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tered for some reason or the other 
the same climate prevails by exten- 
sion of the settlement by operation 
of law. Section 19 is not a dead end 
freezing all manner of aspirations of 
labour or even, may be, sometimes, 
hardship suffered by the employer 
on account of a settlement, There is 
an option given to either party to 
terminate the settlement by a writ- 
ten intimation after the expiry of 
two months from the date of such 
notice, This is in accord with the 
policy of settlement of industrial dis- 
putes which is the principal object 
underlying the provisions of the Act. 


10. Settlements between emplo- 
yers and workmen, if not duly ter- 
minated, will operate as inviolable 
conditions of service of workmen. 
Such settlements are only step-ups in 
labour’s progressive ascent to the 
goal of their ultimate ideal, namely, 
a living wage with realisation of other 
aspirations including partnership 
with employer. How soon that goal 
will be reached will depend upon so 
many factors and other imponder- 
ables in the process of the nation’s 
achievement, with co-operation from 
all sectors, public and private, but 
each party being always alive to the 
larger national interest which in- 
cludes thriving of the industry of 
which labour is an integral part. 


11. The policy of the Act is to 
ban agitations over the matters cover- 
ed by a settlement or by an award 
during the period specified under 
Section 19 (2) and Section 19 (6) res- 
pectively, To avoid uncertainty and 
speculation Section 19 prescribes ter- 
minus a quo and a terminus ad 
quem. If in a settlement there is no 
time limit agreed upon between the 
parties the period of operation is a 
space of six months from the date 
of signing of the settlement and will 
also last until the expiry of two 
months from the date of receipt of 
the notice of termination of the set- 
tlement. If the period is fixed it 
commences from the date as specified 
in the settlement and will theoretical- 


ly end as agreed upon but shall con= : 


tinue to operate under the law un- 
til the expiry of the requisite period 
of two months by a clear written no- 
tice. 
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12. An award under Sec. 19 (3) of 
the Act has a longer period of ope- 
ration, to start with, namely, one 
year from the date of the commence- 
ment of the award, which is on the 
expiry of 30 days from the date of 
publication of the award by the ap- 
propriate Government, As in the 
case of a settlement so also under 
Section 19 (6) the award continues to 
operate governing the conditions of 
service until the expiry of two 
months from the date of receipt of 
notice of termination of the award. 
Under the two provisos to sub-sec- 
tion (3) of Section 19 Government has 
the option to reduce or extend the 
period of operation of an award. 
This will be, however, always sub- 
ject to sub-section (5) of Sec. 19. 

13. Notice under Sec, 19 (2) or 
under Section 19 (6) is only for inti- 
mation of an intention to terminate a 
settlement or an award respectively. 
There is no legal impediment to 
give advance intimation of the afore- 
said intention provided the contrac- 
tual or statutory period of settle- 
ment is not thereby affected or cur- 
tailed. 

14, It is submitted by Mr. Shroff 
on behalf of the appellant that the 
view taken by the Tribunal is errone- 
ous and he further submits that there 
is a decision of another Industrial 
Tribunal in Maharashtra in his sup- 
port against the impugned view. He 
has also referred to two decisions of 
this Court and some decisions of the 
High Courts but admits that none of 
these is directly to the point which 
is raised before us. 

15. In Management of Bangalore 
Woollen, Cotton & Silk Mills Co. 
Ltd, .v. The Workmen, (1968) 1 SCR 
581: (AIR 1968 SC 585) this Court 
has held that when there is a sub- 
sisting award binding on the parties 
ithe Tribunal has no jurisdiction to 
consider the same points in a fresh 
reference. In that case the earlier 
award had not been terminated and, 
therefore, the reference was held by 
this Court to be incompetent. That 
was a case in which there was not 
only a settlement between the par- 
ties but also an earlier award deal- 
ing, inter alia, with some common 
items of dispute, while the settlement 
was terminated after its expiry by 
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the union, the earlier award which 
also had disposed of some of the 
items of the dispute which were rais- 
ed but abandoned as a package deal 
in the subsequent settlement had not 
been terminated in accordance with 
law. Indeed there was an attempt in 
that case to show that the earlier 
award had been terminated by a let~ 
ter dated June 26, 1961 and if so, 
the award would have expired on 
August 26, 1961. Since, however, the 
settlement disposing of common 
points of dispute was terminated by 
a letter dated August 14, 1961 and 
thereby the settlement stood termi- 
nated only on October 14, 1961, the 
termination of the award by a let- 
ter dated June 26, 1961, during the 
operation of the settlement was held 
to be invalid, The facts of Bangalore 
Woollen, Cotton & Silk Mills’ case 
(supra) are, therefore, entirely dif- 
ferent from those with which we are 
concerned in this appeal. l 


16. The other decision, namely the 
Indian Link Chain Manufacturers 
Ltd. v. Their Workmen (1972) 1 SCR 
790: (AIR 1972 SC 343) is also not 
directly to the point raised in this 
case. 


i7. Our attention is drawn to a 
decision of the Calcutta High Court 
in the National Carbon Co, (India) 
Ltd. v. M. N, Gan, AIR 1957 Cal 500 
wherefrom reading paragraph 13 in 
the decision, Mr. Shroff sought to 
derive some assistance. We find that 


although the agreement, there, was 
statutorily continuing after its ex- 
piry on August 26, 1952, notice for 


terminating the agreement was given 
on September 6, 1952 and the High 
Court rightly accepted the notice as 
valid, The High Court also rightly 
disagreed with the views of the La- 
pour Appellate Tribunal in India Re- 
construction Corpn. Ltd., 1953 Lab AC 
563 (Cal) that an agreement with a 
fixed period expired by efflux of the 
period and was not statutorily conti- 
nued, “The period aforesaid” in Sec- 
tion 19 (2) will include not only the 
contractual period but also the sta- 
tutory period of six months. This 
decision, therefore, lends no assis- 
tance to Mr. Shroff. 


18. Mr. Shroff also relied upon a 
decision of the Andhra Pradesh High 
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Court in Deccan Tile Works v. Their 
Workmen (Tile Factories Workers’ 
Union, Samalkot), (1960) 2 Lab LJ 298 
(AP) which does not at all lend assis- 
tance to his submission, Although the 
facts are not very clear from the re- 
port we find, the High Court has 
observed that— 


“obviously the management was 

not within its rights in terminating 
and unilaterally repudiating Ex. A 1” 
(the agreement). 
Section 19 (2) does not entitle a 
party to a settlement to repudiate 
the settlement while the same is in 
Operation, Giving advance notice 
within the ambit of the law is not 
repudiation of the settlement, 


19. Mr, Shroff next submits that 
Section 19 (2) should be given the 
same meaning as Section 19 (6) since 
both these provisions are on the same 
subject dealing with the period of 
operation of settlement and award 
respectively. It is submitted that so 
far as an award is concerned under 
the second proviso to sub-sec. (3) of 
Section 19, the appropriate Govern- 
ment may extend the period of ope- 
ration by any period not exceeding 
one year at a time subject to a total 
period of operation not exceeding 
three years from the date on which it 
comes into operation, According to 
counsel since there is a power in the 
Government to extend the period of 
the award a notice of termination 
prior to the date of expiry of the 
award cannot be contemplated under 
the law and since this is the position 
regarding an award, a settlement 
cannot be treated differently. We are 
junable to accede to this submission. 
‘Even if an advance notice is given in 
the case of an award, provided the 
‘period of two months expires on the 
usual expiry of the award permitted 
by law and Government in exercise 
of its power extends the award in a 
given case, such a notice would be 
jinfructuous and inoperative under the 
law. The extension of the award by 
the Government in exercise of a sta- 
tutory power would prevail upon the 
‘action of the party to terminate the 
award by notice, 

20. Mr. Shroff relied upon a de- 
cision of the Patna High Court in 
Patna Municipal Corporation v. The 
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Workmen of Patna Municipal Corpo- 
ration, 1970 Lab IC 1236 (Pat) and 
read to us the following observation 
from that decision: 


“A party to the award cannot ter- 
minate it so long it remains opera- 
tive either during the period of one 
year or during the extended period 
under sub-section (3) of See. 19.” 


21. We do not read the above ob- 
servation as supporting the submis- 
sion of counsel that no advance no- 
tice can be given to terminate a set- 
tlement or an award provided the re- 
quisite period of two months required 
under Section 19 (2) expires on the 
date of expiry of the settlement or 
award or thereafter, It is only if a 
notice under Section 19 (2) or 19 (6) 
expires within the period of opera- | 
tion of the award or settlement, such 
a notice will be invalid under the 
law, In that event the settlement or 
the award will continue to be in ope- 
ration and any reference by Govern- 
ment of a dispute during the period 
of settlement or an award without 
the same being terminated under the’ 
law will be invalid. 





22. In the instant case the notice 
under Section 19 (2) was given inti- 
mating the intention of the workers 
to terminate the award on a date 
when the agreed period would also 
expire. To repeat, there is no legal 
bar to give advance intimation about 
the intention to terminate the set- 
tlement on the expiry of the agreed 
period and to start negotiation for a 
more favourable settlement imme- 
diately thereafter. The only condi- 
tion that has to be fulfilled by such 
a notice is that the period of two 
months from the date of notice must 
end on the expiry of the settlement 
and not before it. In a given case 
it may be even advantageous to the 
parties who do not want to continue 
the settlement to strike a new bar- 
gain without loss of time so that 
unnecessary bickerings and resultant 
industrial unrest do not take place. In 
an industrial matter we are not pre- 
pared to subject a notice under Sec- 
tion 19 (2) to the irksome vagaries or 
tyranny of technicalities of a notice 
under Section 106 of the Transfer of 
Property Act. 
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23. There is, therefore, no sub- 
stance in the contention that the re- 
ference is incompetent and invalid. 
The appeal is dismissed with costs. 
The Tribunal will try to dispose of 
the case expeditiously. 

Appeal dismissed. 





Ga 


AIR 1977 SUPREME COURT 2251 
= 1977 LAB. I. C. 1548 
Y. V. CHANDRACHUD, V. R. 


KRISHNA IYER AND N. L, 
UNTWALIA, JJ. 


M/s. Carborandum Universal Ltd., 
Appellant v. R. Balasubramanian and 
others, Respondents. 

Civil Appeal No. 1537 of 1975, D/- 
8-4-1976. 


Industrial Disputes Act (1947), Sec- 


tion 31 (1) —- Dismissal orders 
against certain workmen of a com- 
pany — These orders forming basis 


of prosecution of company under Sec- 
tion 31 (1) — On dismissal orders 
being withdrawn, prosecution must 
be dropped. (Order by consent of par- 
ties). (Para 9) 
ORDER 


BY CONSENT:-— The order passed 
by the appellants on November 28, 
1972 dismissing the respondents 1 to 
3 viz, R. Balasubramanian, S. S. 
ar and J.J, Tanna, will stand with- 
drawn. 


2. The appellants shall be at due 


subject- 
atter of the earlier enquiry. Evidence 
lready recorded in the earlier enquiry 
ay be taken into consideration in the 
Fresh enquiry. The appellants and 
espondents 1 to 3 shall be at liberty 
o adduce fresh evidence in the en- 
uiry which may be held hereafter. 


3. The appellants shall dispose of 
he fresh enquiry on the basis of the 
vidence which is already on record 
nd such evidence which may here- 
fter be taken on record as stated 
n Cl, (2) above. Respondents 1 to 3 
ill be at liberty to cross-examine 
he witnesses examined by the appel- 
ants in the earlier enquiry, The ap- 
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pellants shall be liable to offer only 
those witnesses for cross-examination 
by respondents 1 to 3 as are still in 
the appellants’ employment. 

4. The enquiry shall be held by 
the appellants on the basis that res- 
pondents 1 to 3 were not and shall 
not be deemed to be protected work- 
men at the time when the enquiry 
was and will be held or at the time 
when any action in pursuance of 
that enquiry was or will be taken. 


5. The appellants shall pay to res- 
pondents 1 to 3 back wages and such 
allowances as may be payable, as if 
they were in service all along with 
effect from November 28, 1972 until 
the disposal of the enquiry by the 
Enquiry Officer, The amounts thus 
due to respondents 1 to 3 shall be 
paid by the appellants in two equal 
monthly instalments, the first of 
such instalments being payable on or 
before the 7th May, 1976 and the 
other on or before 7th June, 1976. 


6. Respondents 1 to 3 will remain 
suspended till the disposal of the 
enquiry by the Enquiry Officer, 

7. Respondents 1 to 3 agree to co- 
operate with the enquiry and shall 
not ask for any unnecessary adjourn- 
ments. 


8. It will be open to respondents 1 
to 3 to pursue their remedies accord- 
ing to law against the order which 
may be passed in the enquiry. 

P. O.: 

9. Since the order of dismissal 
dated November 28, 1972 stands 
withdrawn and since that order forms 
the basis of the prosecution instituted 
against the appellants under Section 
31 (1) of the Industrial Disputes Act, 
the prosecution shall be dropped. The 
learned Judicial Magistrate, First 
Class, Dwaraka, who is seized of the 
prosecution (Case No, 404 of 1973) 
will pass appropriate orders terminat- 
ing the prosecution. 

10. Reference No. 80 of 1973 
pending in the Labour Court, Ahme- 
dabad, in so far as it relates to res- 
pondents 1 to 3 shall also stand ter- 


minated, The learned Judge of the 
Labour Court will pass appropriate 
orders in that behalf. 

11. Consequently, the application 


filed by the appellants under the pro- 
viso to S, 33 (2) (b) for approval of 
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the order of dismissal passed by 
them shall stand disposed ofin so far 
as it relates to respondents 1 to 3. 


12. Further proceedings in the ap- 
plication filed by respondents under 
S. 33-A of the Industrial Disputes 
Act will be dropped. 


13. The appellants will pay a sum 
of Rs. 2,000/- to the respondents in 
full and final settlement of costs of 
the present proceedings, Respondents 
1 to 3 may recover the amount by 
withdrawing the sum of Rs. 2000/- 
deposited by the appellants in the 
Court by way of security for costs. 

Order accordingly. 


AIR 1977 SUPREME COURT 2252 
(From: 1972 Cri LJ 1552 (Assam & Naga)) 
P. K. GOSWAMI, N. L. UNTWALIA AND 

D. A. DESAI, JJ. 


Bhaba Nanda Sarma and others, Appel- 
Tants v. The State of Assam, Respondent. 


Criminal Appeal No. 155 of 1972, D/- 
12-10-1977. ` 


(A) Evidence Act (1872), S. 114 — Ad- 
verse inference — Murder case — Injuries 
on person of one of the accused — Failure 
of prosecution to explain — Benefit of 
doubt — Whether can be claimed. (Penal 
Code (1860), S. 302). 


Before an adverse inference is drawn 
against the prosecution for its alleged 
suppression or failure to explain the in- 
juries on the person of an accused, it 
must be reasonably shown that, in all 
probability, the injuries were caused to 
him in the same occurrence or as a part 
of the same transaction in which the vic- 
tims on the side of the prosecution were 
injured. The prosecution is not obliged to 
explain the injuries on the person of an 
accused in all caseg and in all circum- 
stances. This is not the law. It all de- 
pends upon the facts and circumstances 
of each case whether the prosecution case 
becomes reasonably doubtful for its 
failure to explain the injuries on the ac- 
cused, (Para 2) 


Three accused persons assaulted two 
persons resulting in death of one and in- 
juries to another. Some minor injuries 
were found on person of one of the ac- 
cused. No counter information was lodged 
nor any counter case filed. One of the 
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injuries was not shown to the Investigat- 
ing Officer though the accused was arrest- 
ed soon after the occurrence. 

Held, accused was not entitled to bene- 
fit of doubt on ground that the prosecu- 
tion had failed to explain injuries on per- 
son of one of the accused. 1972 Cri LJ 
1552 (Assam & Naga), Affirmed, (Para 2) 

(B) Penal Code (1860), S. 34 — Common 
intention — Proof. 

To attract the application of S. 34 it 
must be established beyond any shadow 
of doubt that the criminal act was done 
by several persons in furtherance of the 
common intention of all. In other words, 
the prosecution must prove facts to 
justify an inference that all the partici-_ 
pants of the act had shared a common 
intention to commit the criminal act 
which was finally committed by one or 
more of the participants. (Para 4) 

(C) Penal Code (1860), Ss. 34, 38 —' 
Common intention — Victim assaulted by 
three accused — Applicability of S. 38. 

Three accused assaulted the victim, out 
of them two used their weapons and the 
manner in which they gave blows clear- 
ly showed their intention to kill the vic- 
tim. The third accused did not use his 
lathi for causing injuries to the victim. 

Held on facts and circumstances of the 
case that the liability of the two accused 
for the murder of the victim was estab- 
lished with the aid of S. 34, Penal Code. 
However, applying the principles of law 
under S. 38, Penal Code, the third ac- 
cused could be held guilty only under 
S. 304, Part II as he had intentionally 
joined in the commission of the act with 
the knowledge that the assault on the 
victim was likely to result in his death 
and that he never had intention to com- 
mit murder. AIR 1964 SC 1263, Relied on. 

(Paras 5, 6) 

Cases Referred: Chronological Para 
AIR 1964 SC 1268: (1964) 6 SCR 172: 
(1964) 2 Cri LJ 350 


Mr. S. K. Nandy, Advocate, for Appel 
lants; Mr. S. N. Choudhury, Advocate, 
for Respondent. 

UNTWALIA, J.:-~— This is an appea 
under S. 2 (a) of the Supreme Court (En 
largement of Criminal Appellate Jurisdic 
tion) Act, 1970 by three persons who ar 
brothers. On the 10th of November, 1967 
at about 7.00 A.M. an occurrence took 
place in a village near Barpeta in Assam 
The prosecution case was that Shash 
Mohan Sarma, a person who lost his lif 
as a result of the assault on him, in th 
company of his elder brother Gopi Nat 
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Sarma, P. W. 2, was proceeding to his 
field with some mustard seeds in a bas- 
ket, Gopi Nath was going with some 
cattle to tether them in the field. When 
they proceeded to some distance Shashi 
Mohan was chased by the three appel- 
lants, appellant Bhaba Nanda Sarma who 
was aged about 20 years at the time of 
the occurrence was armed with a lathi, 
appellant Phanidhar Sarma had a dolibari 
(a wooden hammer with a long handle) 
and appellant Harendra Nath Sarma car- 
ried an iron rod in his hand. They all 
chased Shashi Mohan. Shashi Mohan ran 
towards his brother Gopi Nath raising 
alarm. Bhaba Nanda caught hold of both 
the hands of Shashi Mohan from behind. 
Thereupon, Phanidhar gave him a blow 
on his head with the dolibari. Shashi 
Mohan fell down. Thereafter Harendra 
struck Shashi Mohan on his head and 
other parts of his body with the iron rod. 
Gopi Nath tried to intervene. Bhaba 
Nanda caught hold of Gopi Nath also. 
Harendra assaulted him with the iron rod 
causing injuries, Shashi Mohan was 
taken to the hospital where he died at 
about 3.00 A.M. on the 11th of Novem-’ 
ber, 1967 as a result of severe injuries 
caused to him by Phanidhar and Haren- 
dra. The injuries inflicted on Gopi Nath 
were all simple in nature. After charge- 
sheet by the police and committal by the 
Magistrate, the appellants were tried in 
the Sessions Court for charges under Sec- 
tion 302 read with S. 34 and S. 323 read 
with S. 34 of the I. P. C. The trial Judge 
gave them the benefit of doubt and ac- 
quitted them. The State of Assam filed 
an appeal in the High Court of Gauhati. 
The High Court set aside the order of ac- 
quittal, convicted all the three appellants 
for the offence of murder of Shashi Mohan 
with the aid of S. 34 and sentenced each 
of them to imprisonment for life. Their 
conviction under S. 323 read with S. 34 
was also recorded by the High Court but 
no separate sentence was imposed. Hence 
this appeal. 


2. The eye witnesses of the occurrence 
were P. W. 2 Gopi Nath Sarma; P. W. 3 
Danesh Ali; P. W. 4 Nur Mohammad and 
P. W. 6 Kurpan Ali. The High Court in 
its judgment has catalogued the main five 
reasons which led the Sessions Judge to 
make an order of acquittal in favour of 
the appellants. In our opinion the High 
Court was right in reversing the judg- 
ment of the trial Judge and interfering 
with the order of acquittal. It did so 
well within the limits of its power and 
the law as enunciated by this Court in 
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several decisions, The four reasons given 
by the learned Sessions Judge were of a 
flimsy nature. It did not justify the en- 
tertaining of any doubt in regard to the 
prosecution story on the basis of those 
reasons. One of the five reasons was that 
the P. Ws. did not state about the injuries 
of Bhaba Nanda and they were not ex- 
plained by the prosecution. In our opin- 
ion the High Court has rightly not at- 
tached much significance to the alleged 
failure of the prosecution to explain the 
injuries on Bhaba Nanda. The injuries 
on his person were of a very minor 
nature, three of them being ecchymosis 
and one swelling of the root of right 
index finger. The evidence of the Doc- 
tor, D. W. 1 was not sufficient to prove 
that the injury on the right index finger 
was grievous in nature. The ecchymosis 
injuries, however, were all very simple. 
Bhaba Nanda did not claim in his state- 
ment under S. 342 of the Cr. P. C., 1898 
as to with what weapon the injuries were 
caused on his person. He merely said 
that Gopi Nath and Shashi gave blows 
on his back. He did not attribute the 
right index finger injury as having been 
caused by either of the two. No defence 
witness was examined to give any coun- 
ter version of the occurrence. Bhaba 
Nanda did not show his injuries to the In- 
vestigating Officer, as is apparent from 
his evidence, when he arrested him soon 
after the occurrence. No counter informa- 
tion was lodged with the police nor was 
any counter case filed. In a case of this 
nature before an adverse inference is 
drawn against the prosecution for its al- 
leged suppression or failure to explain the 
injuries on the person of an accused, it 
must be reasonably shown that, in all 
probability, the injuries were caused to 
him in the same occurrence or as a part 
of the same transaction in which the vic- 
tims on the side of the prosecution were 
injured. The prosecution is not obliged 
to explain the injuries on the person of 
an accused in all cases and in all circum- 
stances. This is not the law. It all de- 
pends upon the facts and circumstances 
of each case whether the prosecution case 
becomes reasonably doubtful for its 
failure to explain the injuries or the ac- 
cused. In the instant case the Sessions 
Judge was not justified in doubting the 
truth of the version given by the eye 
witnesses — three of whom were wholly) . 
independent witnesses. Gopi Nath was|— 
surely present on the scene of the oc- 

currence as he himself had received the 


injuries in the same transaction, The 
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High Court has rightly believed the testi- 
mony of the eye witnesses. 


3. The question for consideration, how- 
ever, is whether the conviction of all the 
three appellants under §. 302 with the 
aid of S. 34 of the Penal Code is justified 
in law. 


4. To attract the application of S. 34 
it must be established beyond any shadow 
of doubt that the criminal act was done 
by several persons in furtherance of the 
common intention of all. In other words, 
the prosecution must prove facts to 
justify an inference that all the partici- 
pants of the act had shared a common 
intention to commit the criminal act 
which was finally committed by one or 
more of the participants. Section 38 of 
the Penal Code says:—~ 


“Where several persons are engaged or 

concerned in the commission of a criminal 
act, they may be guilty of different 
offences by means of that act.” 
In Afrahim Sheikh v. State of West Ben- 
gal, (1964) 6 SCR 172: (AIR 1964 SC 1263) 
Hidayatullah J., as he then was, has 
pointed out that it was possible to apply 
the ingredients of S. 34 in relation to the 
commission of an offence under S. 304, 
Part II, even though death is caused with 
the knowledge of the persons participat- 
ing in the occurrence that by their act 
death was likely to be caused. The shar- 
ing of the common intention, as pointed 
out in that case, is the commission of the 
act or acts by which death was occasion- 
ed. With reference to S. 38, the learned 
Judge observed at p. 178 (of SCR): (at 
p. 1267 of AIR): 

“That is to say, even though several 
persons may do a single criminal act, the 
responsibility may vary according to the 
degree of their participation. The il- 
lustration which ig given clearly brings 
out that point. 


Lastly S. 38 provides that the respon- 
sibility for the completed criminal act 
may be of different grades according to 
the share taken by the different accused 
in the completion of the criminal act, and 
this section does not mention anything 
about intention common or otherwise or 
knowledge.” 

5. The injuries found on the person of 
the deceased by P. W. 5, Dr. S. Kalita, 
who held the autopsy over the dead body 
were of a very severe nature. The fatal 
injuries in particular were the three head 
injuries. According to the consistent ver- 
sion of the prosecution — one was caused 
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bý Phanidhar with the dolibari and the 
other two were inflicted by Harendra 
with the iron rod. Harendra is also said 
to have caused the other injuries found 
on the person of Shashi Mohan. The re- 
sult of the three head injuries was frac- 
ture of the occipital bone into six pieces 
and fracture of the right parietal bone 2” 
in length. In the opinion of the Doctor 
the death was due to coma as a result of 
intra-cranial haemorrhage caused by the 
injuries sustained by the victim. The 
two authors of the injuries, namely, 
Phanidhar and Harendra, therefore, un- 
doubtedly had shared the common inten- 
tion of causing such bodily injuries to 
Shashi Mohan which were sufficient in 
the ordinary course of nature to cause 
his death, In other words, his death was 
as a result of the criminal acts commit- 
ted by the said two appellants in further- 
ance of théir common intention. There 
cannot be any doubt about it. Their 
liability for the murder of Shashi Mohan 
with the aid of S. 34 of the Penal Code 
is fully established. The case of Bhaba 
Nanda, however, stands on a different 
footing and can justifiably be separated 
from that of the other two appellants. 


6. On the evidence of Gopi Nath him- 
self the result aforesaid follows. Shashi 
Mohan had reached near him and when 
he tried to obstruct the accused and pre- 
vent them from committing the assault 
on Shashi Mohan, Harendra said’ “we 
have met enemy today, need not be. 
freed”. Thereupon Bhaba Nanda caught 
hold of the hands of Shashi Mohan from 
behind. Phanidhar then gave him the 
blow on the head, as already stated, with 
the dolibari. Harendra gave further 
blows on his head and other parts of his 
body after Shashi fell down. On these 
facts it is difficult to conclude that Bhaba 
Nanda caught hold of the hands of Shashi 


‘sharing the common intention of Phani- 


dhar and Harendra of causing the death 
of Shashi. He did not utter a word which 
would justify such a conclusion. He must 
be aware that his twoelder brothers Phani- 
dhar and Harendra were going to assault 
Shashi with their respective weapons in 
their hands. Bhaba Nanda did not use 
his lathi for causing any injuries on Sha- 
shi. The first blow was given by Phani- 
dhar. Thereupon Shashi fell down. Bhaba 
Nanda’s intention, therefore, was to join 
in the commission of the acts by the other 
two with the intention of getting Shashi 
assaulted severely with the knowledge 
that such an assault in all probability and 
likelihood might result in the death of 
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of the sharing of the common intention 
to cause his murder. As we have said 
above, Phanidhar and Harendra un- 
doubtedly shared such an intention as is 
apparent from the manner of assault by 
them on Shashi and the severity and force 
with which the blows were given on his 
head by both of them with the respective 
weapons in their hands. Applying the 
principle of law under S. 38 of the Penal 
Code, therefore, the case of Bhaba Nanda 
can be separated from that of the other 
two, He can be held guilty only under 
S. 304, Part II as he had intentionally 
joined in the commission of an act with 
the knowledge that the assault on Shashi 
was likely to result in his death. The 
facts of this case indicate that Bhaba 
Nanda shared the common intention of 
his other two brothers for the commis- 
sion of a lesser offence than murder. But 
while committing the act in furtherance 
of that common intention, Phanidhar and 
Harendra developed and shared the com- 
mon intention of causing his murder. 

7, For the reasons stated above, the 
appeal of appellants Phanidhar and 
Harendra is dismissed. The appeal of 
Bhaba Nanda is partly allowed. His con- 
viction is altered from S. 302/34 to S. 304, 
Part II read with S. 34. The sentence of 
life imprisonment imposed on him is 
altered to rigorous imprisonment for 7 
years only. The conviction of all the ap- 
pellants under Ss. 323/34 is also main- 
tained, 

Order accordingly, 


AIR 1977 SUPREME COURT 2255 
(From: Calcutta)* 
A. C. GUPTA AND 
S. MURTAZA FAZAL ALI, J. 

Remo Paul Altoe, Appellant v. Union of 
India, Respondent. 

Criminal Appeal No. 191 of 1977, D/- 
13-10-1977. 

Customs Act (1962), S. 135 — Seizure 
of foreign currency from appellant under 
S. 13(1), Foreign Exchange Regulation 
Act — Trial before Chief Metropolitan 
Magistrate for conviction under S. 135 — 
Order of confiscation under S. 452 (1), Cri- 
minal P. C., 1973, when the seized cur- 


*(Criminal Revn. No. 1111 of 1976, D/- 
6-12-1976 (Cal)). 
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valid. Cri. Reyn. No. 1111 of 1976, D/- 
6-12-1976 (Cal), Reversed. 


An Assistant Collector of Customs filed 
a petition of complaint in the court of the 
Chief Metropolitan Magistrate, Calcutta, 
alleging, inter alia, that the appellant had 
brought in the foreign currency seized 
from his possession in violation of Sec- 
tion 13 (1) of the Foreign Exchange Re- 
gulation Act, 1973 and was therefore, 
liable to be convicted under S. 135 of the 
Customs Act, 1962. The Metropolitan 
Magistrate convicted the appellant under 
S. 135 of the Customs Act and sentenced 
him to pay a fine. The Magistrate fur- 
ther ordered that the “goods involved in 
this case are confiscated to the State, if 
not already confiscated”. The order of 
confiscation wag presumably made under 
S. 452 (1) of Criminal P. C. 1973: 


Held (by the Supreme Court allowing 
the appellant's appeal against the order 
of confiscation) that an order for the dis- 
posal of any property under S. 452 (1) of 
the Cri. P. C. is necessary where the pro- 
perty remains to be disposed of by the 
court after the inquiry or trial ig over. In 
the instant case it appeared that the 
foreign currency seized from the appel- 
lant was not produced before the Magis- 
trate and was not in the custody or con- 
trol of the court when the order of con- 
fiscation was made. The order of con- 
fiscation passed by the Magistrate must 
‘be set aside, Cri. Rev. No. 1111 of 1976, 
D/- 6-12-1976 (Cal), Reversed. (Para5) 

Mr. R. L. Kohli, Adv. and Mr. S. K. 
Sabharwal Adv., for Appellant; Mr. Soli 
J. Sorabjee, Addl. Solicitor General (Mr. 
Girish Chandra, Adv. with him), for Res- 
pondent. 

GUPTA, J.:— This appeal is by special 
leave, from a judgment of the Calcutta 
High Court, this Court in granting spe- 
cial leave limited the appeal to only one 
ground, whether the trial court had 
power to order confiscation of the goods 
found in appellant’s possession while 
convicting him under S., 135 of the Cus- 
toms Act. 


2. The facts relevant for the purpose 
of the appeal are these. The appellant is 
a foreigner who arrived at Calcutta by 
air from Bangkok on June 28, 1975. On 
a search of his room in the hotel where 
he was staying in Calcutta, the Customs 
authorities found in his possession 1701 
U. S. dollars and 4400 Canadian dollars 
which they seized as smuggled goods, On 
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September 23, 1975 an Assistant Collec- 
tor of Customs filed a petition of com- 
plaint in the court of the Chief Metro- 
politan Magistrate, Calcutta, alleging, 
inter alia, that the appellant had brought 
in the foreign currency seized from his 
possession in violation of S. 13 (1) of the 
Foreign Exchange Regulation Act, 1973 
and was therefore liable to be convicted 
under S. 135 of the Customs Act, 1962. 
Section 13 (1) of the Foreign Exchange 
Regulation Act, 1973 imposes restrictions 
on bringing or sending into India any gold 
or silver or any foreign exchange or any 
Indian currency. S. 67 of that Act provides: 


“Application of the Customs Act, 1962. 

The restrictions imposed by or under 
S. 18, Cl. (a) of sub-s..(1) of S. 18 and 
Ci. (a) of sub-s. (1) of S. 19 shall be 
deemed to have been imposed under $, 11 
of the Customs Act, 1962, and all the 
provisions of that Act shall have effect 
accordingly.” 
Section 11 of the Customs Act, 1962, to 
which S. 67 of the Foreign Exchange Re- 
gulation Act, 1973 refers, authorises the 
Central Government to prohibit the im- 
port or export of goods of specified des- 
cription for purposes mentioned in the 
section: one of the purposes mentioned in 
Cl. (u) of S. 11 (2) is the prevention of 
the contravention of any law for the time 
being in force. Section 111 of the Cus- 
toms Act lists the various goods brought 
in from any place outside India which 
“shall be liable to confiscation”, C1. (d) of 
the section mentions inter alia goods 
which are imported contrary to any pro- 
hibition imposed by or under the Customs 
Act or any other law for the time being 
in force. Section 135 of the Customs Act 
provides the punishment for fraudulent 
evasion of duty or prohibition imposed in 
relation to any goods under the Customs 
Act or any other law for the time being 
in force, and also for acquiring possession 
or in any way dealing with goods which 
the person concerned knows are liable to 
confiscation under S. 111. 

3. The Metropolitan Magistrate con- 
victed the appellant under S. 135 of the 
Customs Act and sentenced him to pay a 
fine, of Rs. 2,000/-, in default to suffer 
rigorous imprisonment for six months. 
The Magistrate further ordered that the 
“goods involved in this case are con- 
fiscated to the State, if not already con- 
fiscated”. The Calcutta High Court in 
revision affirmed the appellant’s convic- 
tion but reduced the sentence of fine to 
Rs. 500/-, and affirmed the order of con- 
fiscation of the dollars. It is contended 
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that the Magistrate had no power to 
order confiscation of the currency and 
the High Court was in error in affirming 
that order. x 

4. The order of confiscation was pre- 
sumably made under S. 452(1) of the 
Cr. P. C, 1973. Section 452 (1) provides: 

“Order for disposal of property at con- 
clusion of trial.—When an inquiry or trial 
in any Criminal Court is concluded, the 
Court may make such order as it thinks 
fit for the disposal, by destruction, con- 
fiscation or delivery to any person claim- 
ing to be entitled to possession thereof or 
otherwise, of any property or document 
produced before it or in its custody, or 
regarding which any offence appears to 
have been committed, or which has been 
used for the commission of any offence.” 
Confiscation under S. 452 (1) is one of the 
modes of disposal of property after an 
inquiry or trial in a criminal court is con- 
cluded. The contention of the appellant 
is that operation of this general provi- 
sion is excluded by the special provisions 
for confiscation of goods contained in 
Chap. XIV of the Customs Act, 1962. 
Chapter XIV of the Customs Act which 
includes S. 111 to S. 127 deals with con- 
fiscation of goods and conveyances and 
imposition of penalties. We have already 
referred to 5. 111 under which goods im- 
properly imported shall be Hable to con- 
fiscation. Section 112 provides for penalty 
for improper importation of goods. Such 
confiscation or penalty is adjudged under 
S. 122. Section 124 states that no order 
confiscating any goods or imposing any 
penalty on any person shall be made ex- 
cept on notice to the person concerned 
and only after giving him an opportunity 
of making a representation and also an 
opportunity of being heard in the matter. į 
Under S. 125 the officer adjudging a case! 
of importation or exportation of any 
goods which is prohibited under the Cus- 
toms Act or any other law, has a discre- 
tion to give to the owner of the goods an 
option to pay in lieu of confiscation such 
fine as the officer thinks fit. Section 126 
lays down that on confiscation the goods 
shall vest in the Central Government 
and that the officer adjudging confisca- 
tion shall take and hold possession of the 
confiscated goods. Section 127 makes it 
clear that the award of any confiscation 
or penalty under the Customs Act does 
not prevent the infliction of any punish- 
ment to which the person concerned is 
liable under Chap. XVI of the Customs 
Act or under any other law. Section 135 
fis in Chap. XVI. 


1977 


5. The Customs Act thus provides that 
contraband goods “shall be liable to con- 
fiscation” and also lays down a detailed 
procedure for the confiscation of such 
goods. The appellant contends that the 
special provisions of the Customs Act re- 
garding the confiscation of goods seized 
under that Act make the general law as 
to disposal of property contained in Sec- 
tion 452 (1) of the Cr. P. C. inapplicable 
fn respect of such goods. According to 
the respondent Union of India, Customs 
authorities and the criminal court have 
concurrent jurisdictions in the matter. 
However, we do not find it necessary to 
answer the question in this appeal which, 
in our opinion, should succeed on a short 
point. An order for the disposal of any 
property under S, 452 (1) of the Criminal 
P. C. is necessary where the property 
remains to be disposed of by the court 
after the inquiry or trial is over. In the 
present case it appears that the foreign 
currency seized from the appellant was 
not produced before the Magistrate and 
was not in the custody or control of the 
court when the order of confiscation was 
made. There was thus no necessity or 
occasion for the court to make an order 
for disposal of any property; the order of 
the Magistrate that the goods involved in 
the case are confiscated “if not already 
confiscated” clearly shows that he was 
not aware what had happened to the 
goods which were in the control of the 
Customs authorities. It is true that the 
foreign currency seized from the appel- 
lant’s possession was property in respect 
of which an offence was committed, but 
this fact alone did not call for an order 
under S. 452 (1) in the circumstances of 
the case, and the order passed, besides 
being unwarranted, is likely to create 
complications if in respect of the foreign 
currency a proceeding under the Customs 
Act is pending or the Customs authorities 
have made any order with which the 
Magistrate’s order is inconsistent. We 
therefore allow the appeal and set aside 
the order of confiscation passed by the 
Magistrate and affirmed by the High 
Court. 


6. Mr. Kohli, learned counsel for the 
appellant, prays that the Customs autho- 
ritiey should be directed to return to ap- 
pellant the currency seized from his pos- 
session, How the Customs authorities 
have dealt with the property, whether 
the appellant is entitled tp have the 
foreign currency seized from his posses- 
sion returned to him under any provision 
of the Customs Act, are not questions 
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that arise for consideration în this appeal. 
The record of the case also does not con- 
fain any material upon which we could 
give any direction in the matter even if 
We wanted to. However, as this is an old 
case, we hope that the Customs authori- 
ties will take a decision in this matter ac- 
cording to law as early as possible. 
Appeal allowed, 





AIR 1977 SUPREME COURT 2257 
(From: Award of 9th Industrial Tribunal, 
West Bengal)* 

N. L. UNTWALIA AND 
JASWANT SINGH, JJ. 

M/s. Heckett Engineering Co., Appel- 
lant v. Their Workmen, Respondents. 

Civil Appeal No, 1346 of 1977, D/- 
1-10-1977, 


(A) Constitution of India, Art. 136 — 
Appeal by special leave — Findings of 
fact arrived at by Labour Tribunal on 
evidence on record — No interference. 

(Para 9) 

(B) Industrial Disputes Act (1947), 
Sch. 2, Items 1 and 2 — Standing Orders 
of M/s. Heckett Engineering Company, 
(W.B.), Cl. 5(b) read with Cl. 7 (d) — 
Plant Manager is competent to appoint 
and dismiss workman. 

(Paras 12, 14) 

(C) Interpretation of Statutes — Con- 
struction of provision — It should not do 
violence to the phraseology in provision. 

(Para 14) 

(D) General Clauses Act (1897), S. 16 — 
Power to appoint implies power to dis- 
miss. 

It is now firmly established that the 
power to terminate service is a necessary 
adjunct of the power of appointment and 
fis exercised as an incident to or conse- 
quence of that power. AIR 1966 SC’ 334, 
AIR 1950 FC 140, Foll; (1968) 1 Lab LJ 
571 (SC), Disting. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1970 SC 512: (1970) 1 SCR 808: 1970 

Lab IC 41r 3 


(1968) 1 Lab LJ 571 (SC) 16 
AIR 1966 SC 334: (1966) 1 SCR 120 14 
AIR 1950 FC 140:1949 FCR 667 14 


Mr. Lal Narain Sinha, Sr. Advocate 
(M/s. D. P. Ghosh & Sukumar Ghose Ad- 


*(Award D/- 26-3-1977 of the 9th Indus- 
trial Tribunal, West Bengal, Durgapur 
in Case No. X-39 of 1975). 
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vocates with him), for Appellant; 
Mr. P. K. Chatterjee, Sr. Advocate (Mr. 
Rathin Das, Advocate with him), for Res- 
pondents. 


JASWANT SINGH, J.:— This appeal 
by special leave is directed against an 
award dated March 26, 1977 of the Ninth 
Industrial Tribunal, Durgapur, made in 
case No. X-39/75 and published vide 
Notification No. 1624-I.R./{R/10L-84-77 
dated April 29, 1977 issued by the Labour 
Department of the Government of West 
Bengal. 


2. The appellant, M/s. Heckett En- 
gineering Company (India Branch) Burn- 
pur (West Bengal) (hereinafter referred 
to as ‘the Company’) ig a division or 
branch in India of M/s. Harsco Corpora- 
tion, a limited liability company incorpo- 
rated and registered in U. S. A. It carries 
on the business of recovery of iron and 
steel scrap from slags at its plant located 
within the Steelworks of the Indian Iron 
and Steel Company Limited, Burnpur, 
The workmen employed by the company 
are represented by Heckett Engineering 
Company (India Branch) Employees’ 
Union, Puranhat, Burnpur (hereinafter 
referred to as ‘the Union’) which is re- 
cognised by the Company. 


3. It appears that Mihir Majhi (here- 
inafter referred to as ‘the workman’) who 
was employed as a permanent driver by 
the Company was deputed on October 9, 
1974, to carry some materials in Fargo 
Truck No. WGH 6891 from its Burnpur 
plant to its Jamshedpur plant and to 
bring certain other materials from Jam- 
shedpur plant to Burnpur plant in the 
same truck. One Shankar Kumar Gupta, 
an employee of a contractor working for 
the Company, was asked by the Company 
to accompany the workman on the afore- 
said mission as a helper. After loading 
the truck with the materials which had 
to be brought over from Jamshedpur 
plant of the Company, the workman ac- 
companied by Shankar Kumar Gupta set 
off for Burnpur on October 12, 1974. 
While the truck was thus on its way back 
to Burnpur, the workman stopped the 
truck near a tyre repairing shop at 
Chandil to have a punctured tube repair- 
ed. While leaving the said shop, the work- 
man picked up four strangers in the 
truck in contravention of a circular of 
the Company forbidding the carriage of 
any unauthorised person in any of its 
vehicles and resumed his backward 
journey to Burnpur. At about 7.00 P. M. 
when the aforesaid truck driven by the 
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workman was going down a slope, it 
dashed violently against a wall of a cul- 
vert at a place about two to three kilo- 
metres from Chandil check post within 
the jurisdiction of Nimdih police station 
resulting in extensive damage to the 
truck. Instead of reporting the matter 
to the police, the workman went to the 
residence of Mr, Bhattacharya. Chief 
Accountant of the Company’s plant at 
Jamshedpur, and told him that the diffe- 
rential of the aforesaid truck in which he 
was carrying magnet and other material 


belonging to the Company and which was | 


being driven by him broke down on the 
road at about 7.00 P. M. a few miles 
after Chandil due to overloading where~ 


upon Mr. Bhattacharya advised the work- | 


man to go and see the Works Manager 
of the plant at Jamshedpur. The work- 
man did not pay any heed to this advice 
and left for Burnpur where he verbally 
informed Mr. V. K. Balan, the Plant 
Manager of the Company at about 6.00 
P. M. on October 13, 1974, that the afore- 
said truck which was loaded beyond its 
carrying capacity had met with an acci- 
dent at a place two miles before Chandil 
Check Post in consequence of his losing 
control thereof due to failure of the 
brakes because of which the truck dashed 
against a wall of a culvert. The Plant 
Manager directed the workman to submit 
a report of the accident in writing at the 
office. Accordingly, the workman made 
the report Ext. ‘S’ (PH) on the following 
morning after getting the same written 
by an office assistant named B. K. 
Guhathakurata. Thereupon the Plant 
Manager accompanied by the workman 
visited the place of accident for verifica- 
tion of the incident and assessment of the 
damage. On October 17, 1974, the Plant 
Manager vide his communication No. 
HB/CS/23/1974 called upon the workman 
to show cause why disciplinary action 
should not be taken against him for the 
following acts of misconduct which fall 
within the purview of sub-cls. (0), (m) 
and (v) of Cl. 31 (II) of the Standing 
Orders of the Company which are certi- 
fied under S. 5 (3) of the Industrial Em- 
ployment Standing Orders Act, 1946 and 
as held in Agra Electric Supply Co. Ltd. 
v. Sri Alladin. (1970) 1 SCR 808: (AIR 
1970 SC 512) bind the Company as well 
ag all its employees :— 


“1. Due to rash and negligent driving of 
Fargo Truck No. WGH 6891 (PT-518-D) 
on 12th October, 1974 on your way back 
to Burnpur, the truck was involved in 4 
serious accident. 


i 


| 
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2. You have picked up from Chandil 
four unauthorised passengers to travel 
into the said truck. 

3. You have also allowed one of the un- 
authorised passenger to drive the said 
truck. 

4. You have suppressed the true facts 
fn your report submitted on 14th October, 
1974 and given a false statement regard- 
ing the accident,” 

4. Not satisfied with the explanation 
tendered by the workman, the Plant 
Manager deputed Mr. M. M. Das, the 
then Personnel Officer of the Company, 
to hold a domestic inquiry into the above 
mentioned charges. Accordingly, Mr. Das 
conducted a regular inquiry and found all 
the charges to have been established 
against the workman. On the receipt of 
the report submitted by Mr. Das, the 
Plant Manager passed an order on Novem- 
ber 6/7, 1974 dismissing the workman. On 
being apprised of the order of his dismis- 
sal, the workman approached the Union 
which raised an industrial dispute where- 
upon the matter was referred for settle- 
ment to the Conciliation Officer, Asansol. 
As the conciliation proceedings proved 
abortive, the Government of West Ben- 
gal referred the following issues under 
S. 10 read with S. 2-A of the Industrial 
Disputes Act, 1947, to the Ninth Indus- 
trial Tribunal, Durgapur for adjudication: 

“I, Whether dismissal of Shri Mihir 
Majhi, driver, is justified ? 

2. What relief, if any, is he entitled 
to?” 

5. On a consideration of the material 
adduced before it, the Tribunal while 
finding that the Company had been able 
to establish charges Nos. 2 and 3 against 
the workman held that the aforesaid order 
of dismissal could not be upheld as it was 
not made by an authorised person. The 
relevant portion of the order of the Tri~ 
bunal is extracted below for ready refer~ 
ence; 


“Ext, 1 is the appointment card. It 
shows that Shri Balan signed the appoint- 
ment card on behalf of the General 
Manager. It goes to show that the 
General Manager was the appointing au- 
thority and Mr. Balan only acted on his 
behalf. Therefore, it cannot be said that 
Mr, Balan was the appointing authority. 

Be that as it may, let me see whether 
under the Standing Orders Shri V. Balan, 
the Plant Manager was competent to dis- 
miss an employee. Ext. O is the copy of 
the Standing Orders. Para. 32 of the 
Standing Orders contains the provision 
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regarding the disciplinary action. This 
para enjoins that the Manager may ap- 
point an officer to hold the enquiry. It 
does not expressly set out as to who is to 
pass an order of dismissal. But in this 
para it has been enjoined that the com- 
pany may, however, at his discretion 
award the other punishment mentioned in 
this para in lieu of dismissal... ... ... c 
Under Cl. 4(b) of the Standing Orders, a 
Manager includes the Plant Manager. 
But it does not include or mean the com- 
pany because the definition of the com- 
pany is given in Cl. 4 (a) of the Standing 
Orders, The definition of the company 
does not include either the General Mana- 
ger or the Plant Manager, who has dis- 
missed the workman in question. There 
is not scrap of paper to show that Mr. 
Balan was authorised by the com- 
pany to pass an order of dismissal. On 
the other hand, in para, 32 of the Stand- 
ing Orders it has been clearly laid down 
that the company only has that right. I 
am, therefore, of opinion that the order 
of dismissal was not passed by a person 
authorised by the Standing Orders. Con- 
sequently the order of dismissal cannot 
be upheld and the workman is entitled to 
reinstatement.” 


6. Aggrieved by this order, the Com- 
pany has come up in appeal to this Court 
as stated above. 


7. Appearing on behalf of the appel- 
lant, Mr. Lalnarayan Sinha has urged 
that the Industrial Tribunal has erred in 
holding that charges Nos. 1 and 4 had 
not been brought home to the workman. 
He hag further urged that the appoint- 
ment of the workman having been 
made by Mr. V. K. Balan, the Manager of 
the Company’s plant at Burnpur, the 
latter was fully competent to dismiss the 
former and that the Industrial Tribunal 
was not right in holding that the impugn- 
ed order of dismissal was passed by an 
unauthorised person, 


8 Mr. Chatterji has, on the other 
hand, submitted that the findings of fact 
arrived at by the Industrial Tribunal in 
respect of charges Nos. 2 and 3 are whol- 
ly unjustified, He has further contended 
that the order of appointment of the 
workman having been made by the 
General Manager, the dismissal in ques- 
tion could not be effected by an autho- 
rity other than the General Manager. Mr. 
Chatterji has lastly submitted that the 
misconduct attributed to workman did 
a warrant the major penalty of dismis- 
sal. 
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9. We have gone through the entire 
record and have given our earnest con- 
sideration to the submissions made by 
learned counsel for the parties, While 
we are of the view that there is no war 
rant for interfering with the findings of 
fact arrived at by the Tribunal with re~ 
gard to the establishment or otherwise of 
any of the charges against the workman 
which are based upon the evidence on 
the record, we think that the other find~ 
ing arrived at by it viz, that Mr. V. K, 
Balan, Plant Manager of the Company, 
had no authority to pass the impugned 
order of dismissal cannot be sustained, It 
would, in this connection, be profitable 
to find out in the first instance as to who 
would make the permanent appointment 
of the workman. A plain reading of 
Cl, 5 (b) read with Cl. 7 (d) of the Stand- 
ing Orders shows that it was the Plant 
Manager of the Company who was com= 
petent to make the appointment of the 
workman. That it was Mr. V. K. Balan 
who actually made the appointment in 
question cannot also admit of any doubt, 
This is crystal clear from the appoint~ 
ment card, Exhibit I (MH) which is 
Signed both by Mr. V. K. Balan as well 
as the workman. 


10. Let us now see whether Mr. V. K. 
Balan, Plant Manager, acted for or on be~ 
half of General Manager of the Company 
in making or signing the appointment 
card of the workman. A glance at the 
appointment card Ext. I(MH) is enough 
to show that Mr. V. K. Balan did not sign 
the said card for or on behalf of the 
General Manager, It is true that the 
prefix “General” before the word ‘“Mana~ 
ger” on the printed card on which Mr. 
V. K. Balan put his signatures does not 
appear to have been struck off at the time 
of the issue of the card but that by itself 
fs not enough to show that the appoint~ 
ment was made by Mr. V. K. Balan act~ 
ing for or on behalf of the General Mana- 
ger of the Company. There is nothing on 
the record to indicate that on the rele- 
vant date, the General Manager of the 
Company was away on leave or was 
otherwise absent and Mr. V. K. Balan 
had been deputed to officiate or act for 
or on behalf of the General Manager. On 
the contrary, in the course of his state- 
ment as O. P. witness, Mr. V. K. Balan 
has categorically affirmed that he has 
been holding the office of the Plant 
Manager of the Company for the last ten 
years, Thus neither the Standing Orders 
nor the appointment card nor the state- 
ment of Mr. V. K. Balan nor any other 


Heckett Engg. Co, v, Their Workmen (J. Singh J.) 


A. LR 


material on the record supports the obser- 
vation of the Industrial Tribunal that 


“the General Manager was the appoint | 
ing authority and Mr. V. K. Balan only | 


acted on his behalf.” 

11. The submission made on behalf of 
the workman that in signing his appoint- 
ment card, Mr. V. K. Balan acted for and 
on behalf of the General Manager cannot 
be accepted for another reason also. If 


Mr. Balan was competent to make the | 


appointment of the workman as we have, 
by reference to the Standing Orders, 
shown that he was, there could be no 
question of his acting for or on behalf of 
the General Manager in signing the ap~ 
pointment card. The contention ad= 
vanced in this respect on behalf of the 
workman is, therefore, repelled, 

12. Having settled that Mr V, K. 
Balan, who was the Plant Manager on 
the relevant date was competent to make 
the appointment of the workman and it 
was he who actually made the crucial ap- 
pointment in that capacity, let us now 
advert to the question whether Mr. Balan 
was competent to pass the impugned 
order of dismissal. 

13. Mr. Chatterji has, by reference to 
Standing Order No. 32 of the aforesaid 
Standing Orders, stressed that it was only 
the Company which was competent to 
pass the order of dismissal of the work~ 
man, The relevant portion of the Stand- 
ing Order on which reliance is placed 
runs thus :--- 

"32. . A workman shall þe 
able to be summarily dismissed without 
notice or pay or wages in lieu of notice if 
he is found guilty of any misconduct 
amounting to major misdemeanour. A 
workman dismissed for misconduct will 
not be entitled to any past benefits or 
privileges of service provided by the 
Company, The Company may however 
at its discretion give the workman con~ 
cerned the following punishments in lieu 
of dismissal : 

(i) Discharge from service with past 
benefits of service. 

(ii) Suspension without pay not ex« 
ceeding fifteen days. 

(iii) Censure or warning. 

(iv) Withholding increment for one 
year. 

(v) Fine.” 

14. The Standing Order extracted 
above is not helpful to the workman. It 
does not put any fetter on the power of 
the Plant Manager to dismiss a workman 
whose appointment is made by him if he 
is guilty of a misconduct. It only con- 
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fers, in our opinion, an overall power on 
the Company to substitute the penalty of 
discharge from service with past benefits 
of service or any other lighter penalty 
specified therein for the penalty of dis~ 
missal awarded to a workman and can by 
no means be interpreted to imply that 
the penalty of dismissal can be inflicted 
only by the Company and not by the 
Plant Manager. It is a well settled rule 
of construction that the language of a 
provision or a rule should not be con= 
strued in a manner which would do 
violence to the phraseology used therein, 
It is rather strange that the Industrial 
Tribunal has despite its observation that 
the above quoted Standing Order does 
not expressly set out as to who is to pass 
an order of dismissal held that the im- 
pugned order was not passed by a person 
authorised by the Standing Orders. It 
may also be mentioned at this stage that 
appearing as a witness for the Company, 
Mr. V. K. Balan has unequivocally stated 
that he was entitled to pass the order of 
dismissal against the concerned workman 
under the Standing Orders and that he 
did not need any delegation of powers for 
passing such order. We may also in this 
connection recall the provisions of S. 16 
of the General Clauses Act, 1897. Whe- 
ther or not the section in terms applies 
to the aforesaid Standing Orders of the 
Company which are certified under S. 5 
(3) of the Industrial Employment Stand- 
ing Orders Act, 1946 may be a moot point 
but the general doctrine underlying the sec- 
tion can well bemade applicable to a case 
ofthe present naturefor itisnow firmly 
established that the power to terminate 
service is a necessary adjunct of the 
power of appointment and is exercised as 
an incident to or consequence of that 
power. (See Lekhraj Satramdas Lalvani v, 
Deputy Custodian-cum-Managing Officer, 
(1966) 1 SCR 120: (AIR 1966 SC 334) and 
Kutoor Vengayil Rayarappan Nayanar v. 
Kutoor ‘Vengayil Madhavi Amma, (1949 
FCR 667: (AIR 1950 FC 140)). In Kutoor 
Vengayil Rayarappan Nayanar v, Kutoor 
Vengayil Valia Madhavi Amma (supra) 
Mahajan, J. (as he then was) speaking 
for the Federal Court approved the 
statement of Woodroffe on Receivers, 
Fourth Edition, that the power to terminate 
flows naturally and as a necessary se- 
quence from the power to create, In 
other words, it is a necessary adjunct of 
the power of appointment and is exercis- 
ed as an incident to, or consequence of 
that power; the authority to call such 
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officer into being necessarily implies the 
authority to terminate his functions. 

15. As in the instant case, the appoint- 
ment of the workman was made by Mr. 
V. K. Balan as a Plant Manager and not 
for or on behalf of the General Manager 
and as the power of appointment implies 
and carries with it the power of dismissal 
we are of the opinion that the order of dis- 
missal did not suffer from the infirmity of 
want of competence or of authority to 
pass the order. 


16. The decision of this Court in Hindus- 
tan Brown Boveri Ltd. v. Their Workmen, 
(1968) 1 Lab LJ 571 (SC) relied upon 
by Mr. Chatterji in support of his con- 
tention that the Plant Manager was not 
competent to pass the impugned order of 
dismissal is clearly distinguishable. In 
that case, despite the issue raised before 
the Labour Court as to whether the de- 
motion of one workman and the termina- 
tion of service of the other was in order, 
the Company did not at the proper stage 
inform or contend before the Labour 
Court that the Works Manager was em- 
powered to recruit and dismiss the work- 
man by virtue of the power of attorney 
executed in his favour by the Company. 
The judgment in that case also does not 
show that the Works Manager was com- 
petent to appoint the workman under the 
standing orders of the Company. 


17. In conclusion, we would like to 
make it clear that as charges Nos. 2 and 
3 have been held by the Industrial Tri- 
bunal to have been established against the 
workman and they constitute major mis- 
demeanours falling within the purview of 
sub-clauses (a) and (m) of clause (ii) of 
Standing Order 31 of the aforesaid Stand- 
ing Orders, we think that the order of 
dismissal could have been passed by the 
punishing authority which in this case, as 
already stated, was the Plant Manager. 
We may also observe that it is not open 
to us to substitute the order of discharge 
with benefits of past service for the im- 
pugned order of dismissal. The workman 
may, if so advised, approach the Com- 
pany in this behalf. 

18. For the foregoing reasons, we allow 
the appeal and set aside the aforesaid 
award of the Ninth Industrial Tribunal. 
However, in view of the order of this Court 
dated June, 1, 1977, the appellant shall 
pay the costs of the appeal to the res- 
pondents. 

Appeal dismissed. 
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N. L. UNTWALIA AND JASWANT 
SINGH, JJ. 


Smt. Chander Kali Bail and others, 
Appellants v. Jagdish Singh Thakur and 
another, Respondents. 


Civil Appeal No. 110 of 1976, D/- 6-10- 
1977. 


(A) Civil P. C. (1908), S. 100 — New 
question of fact — Cannot be entertain- 
ed at any appellate stage — Constitution 
of India, Art. 136. 


Where a claim has never been made in 
the defence presented no amount of evi- 
dence can be looked into upon a plea 
which was never put forward. If it could 
be so even at the trial stage, undoubt- 
edly, such a new question of fact could 
not be entertained at any appellate stage. 
AIR 1930 PC 57 (1); AIR 1966 SC 1861; 
AIR 1974 SC 708, Rel. on. (Para 6) 

(B) M. P. Accommodation Control Act 
{1961}, S. 12 (1) (f) — Tenanted shop in 
occupation of landlord —- Not sufficient 
to deny decree of eviction against his 
tenant. 

Under the 1961 Act, mere occupation 
of another premises is not sufficient. 
The premises must be his own, meaning 
thereby that they must be owned by or 
belong to the landlord and he must be 
in occupation of the same. It is, there- 
fore, plain that the tenanted shop in oc- 
cupation of the plaintiff landlord was 
not sufficient to deny him a decree for 
eviction against his tenant under S, 12 
(1) (£) of the Act. (Para 7) 

(C) M. P. Accommodation Contro] Act 
(1961), Ss. 2 (i), 12 (1) and 13 (1) — Ter- 
mination of tenancy — Tenant is statu- 
tory tenant — His occupation becomes 
wrongful only from date of eviction de- 
cree — Not liable for damages or mesne 
profits for period from termination to 
passing of decree. 1974 MPLJ 485, Over- 
ruled; S. A. No. 495 of 1975, D/. 28-11- 
1975 (Madh Pra), Reversed. 


A tenant even after the termination of 
his contractual tenancy does not become 
an unauthorised occupant of the accom- 
modation but remains a tenant. Such a 
tenant is conveniently called a statutory 
tenant. Whether the expression aforesaid 
borrowed from the English Law is quite 
apposite or not, but, what is certain i 


is 
*(Second Appeal No. 495 of 1975, D/- 
28-11-1975 (Madh Pra).) 
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that a person continuing in possession of 
the accommodation even after the ter- 
mination of his contractual tenancy is a 
tenant within the meaning of the Act 
and on such termination his possession 
does not become wrongful, until and un- 
less a decree for eviction is made. If he 
continues to be in possession even after 
the passing of the decree, he does so as 
a wrongful occupant of the accommoda- 
tion. ATR 1976 SC 2229, Rel. on; 1974 MP 
LJ 485, Overruled; S. A. No, 495 of 1975, 
D/. 28-11-1975 (Madh Pra), Reversed. 
(Para 8) 
If a suit is filed on the ground of non- 
payment of rent after termination of the 
contractual tenancy, the tenant still con- 


tinues to be a tenant liable to pay rent | 


not only for the past period but in future 


also. In absence of a decree of eviction 


the person in occupation of the accom- 
modation continues to be a tenant and 


is not liable to pay any damages as his ` 
occupation is not unauthorised or wrong- | 
the | 
(Paras 9 & 12) | 


ful even after the termination of 
contractual tenancy. 
Cases Referred: Chronological Paras 
AIR 1976 SC 2229: (1976) Supp SCR 645 

8, 9 
AIR 1974 SC 708 6 
1974 MPLJ 485 10 
AIR 1966 SC 1861 6 
AIR 1961 SC 1067: (1961) 3 SCR 813 1l 
AIR 1930 PC 57 (1) 6 

Mre. Leila Seth, Sr. Advocate (M/s. 
A. T. Patra and Praveen Kumar, Advo- 
cates with her), for Appellants; Mr. M. V. 
Goswami, Advocate (for No. 1) and Mr. 
G. S. Chatterjee, Advocate (for No. 2), 
for Respondents. 

UNTWALIA, J.:— In this appeal by 
special leave the appellants and respon- 
dent No. 2 were the defendants in a suit 
filed by plaintiff-respondent No. 1 for 
eviction and other reliefs in respect of 
the suit premises. The suit was dismiss- 
ed by the trial Court but decreed by the 
First Appellate Court. The second appeal 
filed by the defendant in the High Court 
of Madhya Pradesh was dismissed. 

2. The demised property is a shop 
situated at a place in the District of 
Hoshangabad. It wag let out by the 
father of the plaintiff to the husband of 
defendant No. 1 and the father of the 
other defendants in the year 1951 at a 
monthly rent of Rs. 50. A Bhojnalaya 
was being run in the shop by the tenant. 
The plaintiff's father was running a 
sweetmeat shop in a rented premises 
the rent of which was Rs. 225 per month. 


The plaintiff's father died in 1970. Some- | 
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time later the original tenant, the pre- 
decessor-in-interest of the defendants, 
also died. He had paid rent up to Sep- 
tember, 1972. After the death of the ori- 
ginal tenant, the defendants became the 
tenants of the suit shop. The plaintiff 
served a notice on the defendants termi- 
nating the contractual tenancy w.e.f 
31-12-1972. The suit for eviction was fil- 
„ed on 8-3-1973 claiming therein a decree 
for eviction chiefly on the ground of 
bona fide personal necessity of the plain- 
tiff, for arrears of rent amounting to 
Rs. 150 for October, November and De- 
cember, 1972 and damages for the months 
of January and February, 1973 @ Rs. 225 
per month as also future damages till 
the delivery of possession. 

3. The trial Court dismissed the suit 
holding that the plaintiff did not require 
the suit shop bona fide for his personal 
necessity. On appeal by the plaintiff, the 
First Appellate Court by its judgment 
dated 11-8-1975 took a contrary view 
and held in favour of the plaintiff. It 
decreed the suit for eviction, arrears of 
rent and also for past and future dama- 
ges @ Rs. 125 per month— damages to 
be payable on and from 1-1-1973 until 
delivery of the vacant possession to the 
plaintiff. The High Court has affirmed 
this decree. 

4. Mrs. Leila Seth, learned counsel 
for the appellants advanced a very able 
and succinct argument and urged only 
the following three points: 

(1) The business for which the accom- 
modation was required by the plaintiff 
was not “his business” within the mean- 
ing of cl. (f) of sub-sec. (1) of S. 12 of 
the Madhya Pradesh Accommodation 
Control Act, 1961 hereinafter referred to 
as the Act. ; 

(2) That the rented shop in which the 
business of sweetmeat and Namkin was 
carried on should have been held to be 
an accommodation “of his own in his 
occupation” within the meaning of the 
second part of the cl. (f). 

(3) That no decree for damages could 
be awarded from the date of termination 
of the contractual tenancy. It could be 
awarded only from the date when an 
eviction decree wag passed. 

5. In our judgment the first two 
points of the appellants have got to be 
rejected but the third must succeed. 

6. The plaintiff had clearly pleaded 
in paragraph 8 of his plaint that the 
sweetmeat shop which he was running 
in the rented premises was his business 
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and he wanted to shift it to the accom- 
modation in question. The defendants 
did not deny the statement made in 
paragraph 8 of the plaint — rather in 
paragraph 8 of their written statement 
they admitted them to be correct. In 
such a situation it was not open to them 
to take a stand at a very late stage of 
the litigation that the sweetmeat shop 
was the business of the joint family of 
the plaintiff — the karta of which was 
his father and on his death it was the 
business not of the plaintiff alone but of 
his entire joint family. The High Court 
has rightly rejected this point on this 
ground. In Siddik Mahomed Shah v. Mt. 
Saran, AIR 1930 PC 57 (1) it has been 
pointed out that where a claim has never 
been made in the defence presented no 
amount of evidence can be looked into 
upon a plea which was never put for- 
ward. If it could be so even at the trial 
stage, undoubtedly, such a new question 
of fact could not be entertained at any 
appellate stage. This decision has been 
followed by this Court in Bhagat Singh 
v. Jaswant Singh, AIR 1966 SC 1861. To 
the same effect is the view expressed in 
another decision of this Court in Bachan 
Singh v. Dhian Dass, AIR 1974 SC 708. 
Hegde, J. pointed out in paragraph 6 of 
the judgment that a contention involv- 
ing determination of questions of fact 
ought not to have been allowed to be rais- 
ed for the first time in the second ap- 
peal in the High Court. In this case we 
may add further that neither any issue 
was struck nor was any evidence adduc- 
ed by the parties on this question. The 
case proceeded to trial on the admitted 
footing that the business which the 
plaintiff wanted to shift to the suit shop 
was hig business. 

7. Apropos the second point it would 
be useful to point out that the Aet re- 
placed an earlier Act of 1955 entitled as 
the Madhya Pradesh Accommodation 
Control Act, 1955. In a similar provision 
as contained in S. 4 (h) of the 1955 Act, 
the expression used was that the land- 
lord “is not in occupation of any other 
accommodation in the city or town for 
that purpose”, There is a clear depar- 
ture in the 1961 Act where the phraseo- 
logy is that the landlord “has no other 
reasonably suitable non-residential ac- 
commodation of his own in his occupa- 
tion in the city or town concerned”, in 
the second part of cl. (f) of S. 12 (1). A 
tenanted shop in mere occupation of the 
landlord filing a suit for eviction against 
his tenant wag sufficient to deny him a 
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ecree on the ground of cl. (h) of S. 4 
of the 1955 Act. But under the 1961 Act, 
mere occupation of another premises is 
not sufficient. The premises must be his 
own, meaning thereby that they must be 
owned by or belong to the landlord and 
he must be in occupation of the same. 
It is, therefore, plain that the tenanted 
shop in occupation of the plaintiff was 
not sufficient to deny him a decree for 
eviction against his tenant under S, 12 
(1) (E of the Act. 


8. For appreciation of the third 
point urged for the appellant it would 
be again useful to refer to a few corres- 
ponding provisions of the two Acts, In 
the 1955 Act, tenant was defined in 
cl. (f) of S. 3 to mean “a person by whom 
rent is payable or but for a contract ex- 
press or implied would be payable for 
any accommodation and includes any 
person occupying the accommodation as 
a sub-tenant.” In the 1961 Act, however, 
the definition of tenant has been widen- 
ed and S. 2 (i) reads thus: 

* tenant’ means a person by whom or 

on whose account or behalf the rent of 
any accommodation is, or, but, for a con- 
tract express or implied, would be pay- 
able for any accommodation and includes 
any person occupying the accommoda- 
tion as a sub-tenant and also, any per- 
son continuing in possession after the 
termination of his tenancy whether be- 
fore or after the commencement of this 
Act; but shall not include any person 
against whom any order or deeree for 
eviction has been made.” 
On a plain reading of the definition 
aforesaid it is clear that a tenant even 
after the termination of his contractual 
tenancy does not become an unauthoris- 
ed occupant of the accommodation but 
remains a tenant. It has been pointed 
out by this Court in Damadilal v. Parash- 
ram, (1976) Supp SCR 645: (AIR 1976 
SC 2229) that such a tenant is conveni- 
ently called a statutory tenant. Whether 
the expression aforesaid borrowed from 
the English Law is quite apposite or not, 
but, what ig certain is that a person 
continuing in possession of the accom- 
modation even after the termination of 
his contractual tenancy is a tenant with- 
in the meaning of the Act and on such 
termination his possession does not be- 
come wrongful, until and unless a de- 
cree for eviction is made. If he continues 
to be in possession even after the pass- 
ing of the decree, he does so as a wrong- 
ful occupant of the accommodation. 
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9. Mrs. Seth in support of her argu- | 
ment rightly pressed into service a few 
other provisions of the Act, Section 13 (1) 
giving protection against eviction on the 
ground of default in payment of rent 
provides therein that even after the in- 
stitution of the suit if he clears off the 
amount of rent due within a period spe- 
cified in the section and thereafter ‘con~ 
tinue to deposit or pay, month by month 
by the 15th of each succeeding month a 
sum equivalent to the rent at that rate” 
calculated at the rate of rent at which 
he was paying earlier, no decree for 
eviction can be passed. The conclusion is 
inevitable, therefore, that if a suit is 
filed on the ground of non-payment of 
rent after termination of the contractual 
tenancy, the tenant still continues to be 
a tenant liable to pay rent not only for 
the past period but in future also, In 
absence of a decree of eviction the per- 
son in occupation of the accommodation 
continues to be a tenant and is not liable 
to pay any damages as his occupation is 
not unauthorised or wrongful even after 
the termination of the contractual ten- 
ancy. In Damadilal’s case (AIR 1976 SC 
2229) (supra), Gupta J. delivering the 
judgment of this Court has said at p. 653 
with reference to the definition of tenant 
in S. 2 (i) of the Act:— 

“The definition makes a person conti- 
nuing in possession after the determina- 
tion of his tenancy a tenant unless a de- 
cree or order for eviction has been made 
against him, thus putting him on par 
with a person whose contractual tenancy 
still subsists. The incidents of such ten- 
ancy and a contractual tenancy must 
therefore be the same unless any provi- 
sion of the Act conveyed a contrary in- 
tention. That under this Act such a ten- 
ant retains an interest in the premises, 
and not merely a personal right of occu- 
pation, will also appear from S. 14 which 
contains provisions restricting the ten- 
ant’s power of subletting.” 

10. In Kikabhai Abdul Hussain v 
Kamlakar, 1974 MPLJ 485 a Bench of 
the Madhya Pradesh High Court seems 
to have opined even with reference to 
the 1961 Act that if a person continues 
tobe in occupation after the termination 
of the contractual tenancy then on the 
passing of the decree for eviction he be- 
comes a wrongful occupant of the accom= 
modation since the date of termination, 
It seems a theory akin to the theory of 
‘relation back’ has been applied in the 
sense that if no decree for eviction is 
passed then the person is not in unlaw-= 
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ful occupation but on the passing of such 
a decree his possession becomes unlaw- 
ful not from the date of the decree but 
such a decree makes his occupation un- 
lawful from the date of the termination 
of the contractual tenancy. Whatever 
could be said with reference to the pro- 
visions of 1955 Act it is clear to us that 
the law so enunciated by the High Court 
with reference to 1961 Act is not correct, 


11. Mr. Goswami, appearing for the 
plaintiff-respondent relied upon the de- 
cision of thig Court in Ganga Dutt 
Murarka v. Kartik Chandra Das, (1961) 3 
SCR 813: (AIR 1961 SC 1067). In our 
opinion the said decision is of no help to 
the respondent, The question for deter- 
mination there was a different one. With 
reference to the provisions of the West 
Bengal Premises Rent Control Act the 
argument advanced before this Court 
was that if after the determination of 
the tenancy by efflux of time or by a 
notice to quit the tenant continued in 
possession of the premises and the land- 
lord accepted rent from him because no 
decree for eviction could be made in view 
of the subsequent Control Acts it was 
tantamount to holding over within the 
meaning of S. 116 of the Transfer of Pro- 
perty Act. This argument was repelled. 
Whether a new contractual tenancy 
would come into existence by acceptance 
of rent by the landlord in such a situa- 
tion is a different matter. But this case 
does not lay down that the occupation of 
the premises by the tenant whose ten- 
ancy has been terminated by efflux of 
time or by notice to quit becomes un- 
authorised or wrongful. 

12. For the reason stated above, it is 
manifest that the defendants remained 
in occupation of the accommodation on 
and from 1-1-1973 as a tenant, conveni- 
ently to be called statutory tenant, un- 
der the Act. Their occupation was not 
unauthorised or wrongful until a decree 
for eviction was passed by the First Ap- 
pellate Court on 11-8-75. Their occupa- 
tion became unauthorised or wrongful 
only from that date. They are not, there- 
fore, liable to pay any damages or mesne 
profits for the period commencing from 
1-1-1973 and ending on 10-8-1975. De- 
cree for damages either in respect of the 
two months prior to the institution of 
the suit or for the subsequent period 
must therefore be set aside. The defen- 
dants-appellants will be liable to pay 
damages or mesne profits @ Rs. 125 per 
month (the rate of damages could not be 
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and was not challenged before us) from 


_11-8-1975 only, until the delivery of the 


vacant possession of the accommodation. 

13. In the result the appeal is allow- 
ed in part only to the extent stated 
above. In the circumstances, we shall 
make no order as to costs in this Court. 


f Appeal partly allowed, 
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Balwant Singh and others, Peti- 
tioners v. State of Bihar, Respondent. 


Special Leave Petn. (Criminal) No. 
863 of 1977, D/- 4-10-1977. 


Criminal P, C. (1974), Sec. 321 — 
When prosecution can be withdrawn 
— Considerations — Ordinary crimi- 
nal case — Order by District Magis- 
trate to Public Prosecutor to move 
for withdrawal — P. P., obeying the 
order without applying his own mind 
— Permission to withdraw was refus- 


The sole consideration for the Pub- 
lie Prosecutor when he decides to 
withdraw from a prosecution is the 
larger factor of the administration of 
justice — not political favours nor 
party pressures nor like concerns, Of 
course, the interests of public justice 
being the paramount consideration 
they may transcend and overflow the 
legal justice of the particular litiga- 
tion. (Para 2) 


The Criminal Procedure Code is the 
only master of the public prosecutor 
and he has to guide himself with 
reference to Criminal Procedure Code 
only, So guided, the consideration 
which must weigh with him is, whe- 
ther the broader cause of public jus- 
fice will be advanced or retarded by 
the withdrawal or continuance of the 
prosecution. (Para 2) 


Where in an ordinary criminal 
case, the public prosecutor is ordered 


*(Criminal Mise. No, 824 of 1977, D/- 
28-3-1977 (Pat.)), 
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by the District Magistrate to move 
for withdrawal and the public prose- 


cutor obeys and not acts, and no pub- ' 


lic policy bearing on the administra- 

tion of justice is involved, the Court 

will refuse to accord permission. 
(Para 2) 


It may be open to the District 
Magistrate to bring to the notice of 
the public prosecutor materials and 
suggest to him to consider whether 
the prosecution should be withdrawn 
or not. He cannot command where 
he can only commend, (Para 2) 


The court has to be vigilant when 
a case has been pending before it and 
not succumb to executive suggestion 
made in the form of application for 
withdrawal. (Para 2) 


Mr. S. K. Sinha, Advocate for Peti- 
tioners. 


KRISHNA IYER, J.. We are not 
inclined to grant leave for reasons 
which we may indicate briefly so 
that similar error may not be com- 
mitted later. 


2. The sole consideration for the 
‘public prosecutor when he decides to 
iwithdraw from a prosecution is the 
jlarger factor of the administration of 
justice — not political favours nor 
iparty pressures nor like concerns. Of 
course, the interests of public justice 
being the paramount consideration 
they may transcend and overflow the 
legal justice of the particular litiga- 
tion. For instance, communal feuds 
which may have been amicably set- 
tled should not re-erupt on account of 
one or two prosecutions pending. La- 
bour disputes which might have given 
rise to criminal cases, when settled, 
might probably be another instance 
-where the interests of public justice 
in the broader connotation may per- 
haps warrant withdrawal from the 
prosecution. Other instances also may 
be given where public justice may be 
served by withdrawal even apart 
from the merits of the case. In the 
present case, the situation is totally 
different. Here is an ordinary crimi- 
nal case where the first informant 
gave information to the police, inves- 
tigation followed and charge sheet 
was filed. Thereafter, the learned 
Magistrate who tried the case fram- 
ed charges, Somehow — by a suspi- 
ciously mysterious process — the 
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State Criminal Intelligence Depart- 
ment went into the veracity of the 
prosecution story by a second investi- 
gation. At that time the criminal 
case was already pending and the 
Magistrate was seized of the case. 
There was no reason for the police te 
start off on a second investigatory 
course. Moreover, the District Magis- 
trate, on a report from the Superin- 
tendent of Police examined the mat~ 
ter and satisfied himself that the 
second investigation was truer than 
the first and therefore came to the 
conclusion that the case which the 
police brought before the Court was 
a false one and directed the public 
prosecutor to withdraw from the 
case, The statutory responsibility for 
deciding upon withdrawal squarely 
vests on the public prosecutor. It is 
non-negotiable and cannot be barter-| | 
ed away in favour of those who may 
be above him on the administrative 
side, The Criminal Procedure Code 
is the only master of the public pro- 
secutor and he has to guide himself 
with reference to Criminal Procedure 
Code only, So guided, the considera- 
tion which must weigh with him is, 
whether the broader cause of public 
justice will be advanced or retarded 
by the withdrawal or continuance of 
the prosecution. As we have al- 
ready explained, public justice may 
be a much wider conception than the 
justice in a particular case. Here, the 
public prosecutor is ordered to move 
for withdrawal, This is not proper 
for a District Magistrate to do, In- 
deed, it is not proper to have the 
public prosecutor ordered about. It is 
entirely within the discretion of the 
public prosecutor. It may be open 
to the District Magistrate to bring to 
the notice of the public prosecutor 
materials and suggest to him to con- 
sider whether the prosecution should 
be withdrawn or not, He cannot com- 
mand where he can only commend. 
In this case, the facts clearly bring 
out that the public prosecutor obyed 
and not acted and therefore the sta- 
tutory responsibility vested in him 
was not properly exercised. If he 
comes to the conclusion, on the mate- 
rials passed on to him that the case 
deserves to be withdrawn, he may in- 
itiate action in that behalf, Likewise, 
the Court’s order in this case is a 
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puzzle to us. The order says that 
records have been perused by the 
court; the District Magistrate has 
directed the Public Prosecutor; 
the Public Prosecutor has duly 
obeyed and the District Magis- 
trate has also mentioned that the 
Superintendent of Police has reported 
to him “to withdraw the case.” The 
independent judgment brought to 
bear on the desirability or otherwise 
of according permission is nil, What 
is curious is that the public prosecu- 
tor says that the Court encores that 
public policy is not involved in this 
ease for the administration of justice. 
That must be a reason why the law 
must run its course. For justice ordi- 
marily demands that every case must 
reach its destination, not interrupted 
en route. Jf some policy considera- 
tion bearing on the administration of 
fustice justifies withdrawal, the court 
may accord permission; not if no pub- 
lic policy bearing on the administra- 
tion of justice is involved. We think 
that surrender of discretion by the 
public prosecutor and the Magistrate 
are unfortunate. The court has to 
be vigilant when a case has been 
pending before it and not succumb 
to executive suggestion made in the 
‘iform of application for withdrawal 
with a bunch of papers tacked on. 
Moreover, the State should not stul- 
tify the court by first stating that 
there is a true case to be tried and 
then make a volte-face to the effect 
that on a second investigation the 
case has been discovered to be false. 
In these circumstances, we refuse 


leave. 
Leave refused. 





AIR 1977 SUPREME COURT 2267 
(From: Madhya Pradesh)* 
P. K. GOSWAMI AND N, L. 
UNTWALIA, JJ. 


Kishore Singh and another, Appel- 
Tants v, The State of Madhya Pra- 
desh, Respondent. 


Criminal Appeal No.. 399 of 
D/- 10-10-1977. 


*(Criminal Appeal No. 693 of 1969, 
D/- 24-8-1974 (Madh Pra)). 
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(A) Criminal P, C. (1898), Sec. 417 
(1) — Supreme Court (Enlargement 
of Criminal Appellate Jurisdiction) 
Act: (1970), S. 2 (a) — Acquittal 
Charge under Major offence — Con- 
viction under minor offence — Held 
to be acquittal under the major 
charge. (Para 6) 
__(B) Constitution of India, Art, 134 
(1) (c) — Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdic- 
tion) Act (1970), S. 2 — Certificate 
under Art, 134 (1) (c) — Unnecessary 
where appellant has right of appeal 
under S, 2. (Cri. Appeal No. 693 of 
1969, D/- 24-8-1974 (Madh Pra), Re- 
versed), (Para 2) 
_ (C) Penal Code (1860), Ss. 299, 300 
(Brdly) — Injury sufficient in the 
ordinary course of nature to cause 
death — Proof of — Hesitant medi- 
cal opinion about cause of death — 
Death after one month of occurrence 
= Offence held would fall under 
S. 299 and not under S, 300. 


Culpable homicide is not murder 
when the case is brought within the 
five exceptions to Sec, 300. But even 
though none of the said five excep- 
tions are pleaded or prima facie esta- 
blished on the evidence on record, 
the prosecution must still be required 
under the law to bring the case under 
any of the four clauses of Sec. 300 
to sustain the charge of murder. 

(Para 11) 

With regard to the second part of 
“3rdly”, namely, whether the bodily 
injury is sufficient in the ordinary 
course of nature to cause death, the 
Court’s enquiry is not confined to 
the intention of the accused at that 
stage of judicial evaluation, once the 
intention of the accused to cause the 
injuries has already been established. 
AIR 1958 SC 465, Followed, 

(Para 13) 

In judging whether the injuries in- 
flicted are sufficient in the ordinary 
course of nature to cause death, the 
possibility that skilful and efficient 
medical treatment might prevent the 
fatal result is wholly irrelevant. 

(Para 14) 

In view of the somewhat hesitant 
medical opinion with regard to the 
cause of death given by the three 
doctors and the further fact that the 
deceased died a month after the oc- 
currence, it was held that Cl, “3rdly” 
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of Section 300 had not been establish- 
ed beyond reasonable doubt in this 
ease, The conviction under Section 
302/34 was, therefore, altered to one 
under S. 304 (Part I)/34. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1958 SC 465:1958 SCR 1495 14 


Mr. D. Mukherjee, Sr. Advocate 
(Mr. B, P. Singh, Advocate with him) 
for Appellants; M/s. I. N. Shroff and 
oe S. Parihar, Advocates, for Respon~ 

ent. 


GOSWAMI, J.:— This appeal on 
certificate under Article 134 (1) (c) of 
the Constitution is from the judgment 
of the Madhya Pradesh High Court. 
The certificate was granted as the 
High Court thought that the appel- 
lants were entitled, as of right, to a 
grant of certificate in view of Section 
2 of the Supreme Court (Enlarge- 
ment of Criminal Appellate Juris- 
tion) Act, 1970 (briefly the Act), 

2. The High Court is not right in 
holding that a certificate is necessary 
under Article 134 (1) (c) of the Con- 
stitution if the appellants have a 
right of appeal under Section 2 of 
the Act. It will therefore be neces- 
sary to consider whether the appel- 
lants are entitled, as of right, to ap- 
peal to this Court under Section 2 of 
the Act. 

3. Section 2 of the Act reads as 
follows:— 


“2. Without prejudice to the powers 
conferred on the Supreme Court by 
Cl. (1) of Art. 134 of the Constitu- 
tion, an appeal shall lie to the Sup- 
reme Court from any judgment, final 
order of sentence in a Criminal pro- 
ceeding of a High Court in the ter- 
Titory of India if the High Court—~ 

(a) has on appeal reversed an 
order of acquittal of an accused per- 
son and sentenced him to imprison- 
ment for life or to imprisonment for 
a period of not less than ten years; 

(b) has withdrawn for trial before 
itself any case from any court sub~ 
ordinate to its authority and has in 
such trial convicted the accused per- 
son and sentenced him to imprison- 
ment for life or to imprisonment for 
a period of not less than ten years.” 
Tt is clear that if on appeal against 
an order of acquittal the High Court 
sets aside the acquittal and convicts 
an accused and sentences him to im- 
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prisonment for life or to a period of 

not less than ten years, the accused 

is entitled, as of right, to appeal to 

ee Court under Section 2 (a) of the 
ct. 


4. In this particular case the ap- 
pellants were tried under See. 302/34 
I. P.C. for the murder of Jawahar 
and under Section 307/34, I.P.C. for 
attempt to murder Pooran Singh. We 
are not concerned with the sentence 
of five years under See. 307/34, IPC 
in this appeal which runs concur- 
rently with the other sentence, ' The 
Sessions Judge acquitted them of the 
charge of murder of Jawahar but 
convicted them under Section 325 
read with Section 34, I. P.C. Indeed 
the Sessions Judge clearly stated that 


“Raghubir Singh and Kishore Singh 
are acquitted of the charge under 
Section 302 r. w, Section 34, Indian 
Penal Code but they are convicted 
under Section 325 r.w. Section 34, 
Indian Penal Code for their acts of 
violence against Jawahar and are sen- 
tenced to 4 (four) years rigorous im 
prisonment.” 
The judgment of the trial Court was 
delivered on 29th August, 1969. The 
State appealed to the High Court 
against the acquittal of the murder 
charge under Sec, 417 (1) of the Code 
of Criminal Procedure, 1898 (briefly 
the old Code) which governs this 
case. 


5. The short question that arises 
for consideration is as to whether the 
appeal before the High Court under 
Section 417 (1) of the old Code was 
competent since the appellants were 
not entirely acquitted in the trial 
but convicted of a minor offence 
after having been charged for a ma- 
jor offence which is permissible 
under Section 238 of the old Code. 
Being still a conviction, albeit under 
a minor charge, will it be a case of 
acquittal for the purpose of Section 
417 (1) of the old Code and_ under 
Section 2 (a) of the Act? That is 
the question, The same question will 
also arise under Section 2 (a) of 
the Act since the High Court set 
aside the acquittal and altered the 
conviction under Section 325/34, IPC 
fo one under Section 302/34, I. P. C. 
and sentenced them te imprisonmen 
for life. . 
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6. Having given our anxious con- 
sideration to the language employed 
both in Section 417 (1) of the old 
Code and Section 2 (a) of the Act 
we are of opinion that when an ac- 
cused is acquitted of a major charge 
but convicted under a minor charge, 
it is still an acquittal under the ma- 
jor charge which can be challenged 
by the State before the High Court 
in an appeal under S. 417 (1) of the 
old Code, The same principle will 
apply in the case of Sec, 2 (a) of the 
Act if a person had been acquitted by 
the trial Court under a major charge 
and the High Court on appeal sets 
aside the acquittal under the major 
charge and sentences the person to 
imprisonment for life or to a sen- 
tence of not less than ten years. The 
accused will then be entitled, as of 
right, to appeal to this Court under 
Section 2 (a) of the Act. In this view 
of the matter the certificate was un- 
necessary in this case and we will 
treat this appeal as one under Section 


2 (a) of the Act. 
7. Mr. D. Mookherjee appearing 
on behalf of the appellants has ad- 


dressed us only on the question of 
untenability of the conviction under 
Section 302/34, I. P. C. According to 
counsel this is a clear case under 
Section 325/34, I. P. C. and the trial 
Court was right in holding accord- 
ingly. 


8. We may very briefly advert to 
the materia] facts necessary to appre~ 
ciate this submission, Appellant Ki- 
shore Singh was armed with a ‘sab- 
bal’ and Raghubir Singh with an axe. 
We are not concerned with their 
father Bhaiyalal who was said to be 
in their company with a stick but 
has since been acquitted, On the 
date of occurrence which was on July 
28, 1968, at 3.30 P. M., both the ap- 
pellants attacked Jawahar and caus- 
ed grievous injuries on his person 
using the ‘sabbal and the blunt side 
of the axe. Jawahar died in the 
hospital on August 27, 1968, after re- 


covering from a surgical operation 
for his head injuries. Dr. D. N. 
Malviya (PW 6) who first examined 


the deceased could not say whether 
the injuries were such as were likely 
to cause death in the ordinary course 
of nature. Dr, P. K, Jain (PW 12) 
performed the operation on Jawahar 
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on July. 30, 1968, on the third day of 
the occurrence. He found depressed 
fracture of the temporal bone. Four 
pieces of bone were removed during 
the operation as these were causing 
compression to the brain, He opined 
that the injuries to the skull were 
likely to cause death in the ordinary 
course of nature without any treat- 
ment. The deceased recovered from 
the operation but unfortunately died 
after a month of the occurrence on 
August 27, 1968, as stated earlier, 
Dr, C. N. Dafal (PW 13) who held 
the post mortem examination was of 
opinion that death was due to injury 
to scalp and chest and its complica- 
tions which were due to the same, He 
also opined that the injuries found on 
the dead body were sufficient in his 


opinion to cause death in the ordi- 
hary course of nature. 

9%. Relying on the above medical 
evidence Mr. Mookherjee submits 


that the charge under S, 302, I. P.C. 
has not been made out against the 
appellants, According to counsel 
the medical evidence is not definite 
as to whether the injuries caused by 
the appellants were sufficient in the 
ordinary course of nature to cause 
death, In other words, he submits 
that the present case does not come 
under the clause ‘3rdly’ of Sec, 300, 
l P. C. to warrant a charge of mur- 
er. 

10. We may, therefore, read that 
clause: 

"300. Except in the cases hereinafter 
excepted. culpable homicide is mur- 

OL” seve ce 

Srdly.— if it (if the act by which 
the death is caused) is done, with 
the intention of causing bodily injury 
to any person and the bodily injury 
intended to be inflicted is -sufficient 
in the ordinary course of nature to 
cause death.” 

11. The distinction between  culp- 
able homicide (Section 299, I. P.C.) 
and murder (Section 300, I.P. C.) has 
always to be carefully borne in mind 
while dealing with a charge under 
Section 302, I.P.C. Under the cate- 
gory of unlawful homicides fall both 
cases of culpable homicide amount- 
ing to murder and those not amount- 
ing to murder, Culpable homicide is 
not murder when the case is brought 
within the five exceptions to Section 
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300, I.P.C. But even though none of 
the said five exceptions are pleaded 
or prima facie established on the evi- 
dence on record, the prosecution 
must still be required under the law 
to bring the case under any of the 
four clauses of Section 300, I. P, C. 
to sustain the charge of murder. If 
the prosecution fails to discharge this 
onus in establishing any one of the 
four clauses of Section 300, I. P. C., 
namely, 1stly to 4thly, the charge of 
murder would not be made out and 
the case may be one of culpable 
homicide not amounting to murder 
as described under S. 299, I. P. C. 


12. On the facts and circumstan- 
ces of the present case in order to 
sustain the charge under Section 302 
I P.C. the prosecution has to esta- 
blish the ingredients of the clause 
“3rdly” under S. 300, I. P. C. 


13. That both the appellants caus- 
ed injuries on the vital parts of the 
body of the deceased with dangerous 
weapons has been fully established. 
Tt is absolutely clear on the evidence 
that both the appellants intended to 
cause the bodily injuries to the de- 
ceased. Thus the first part of “3rdly” 
is established. 


14. With regard to the second 
part of “3rdly’, namely, whether the 
bodily injury is sufficient in the ordi- 
nary course of nature to cause death, 
the court’s enquiry is not confined to 
the intention of the accused at that 
stage of judicial evaluation, once the 
intention of the accused to cause the 
injuries has already been established 
(see Virsa Singh v. The State of Pun- 
jab) 1958 SCR 1495 at p. 1501: (AIR 
1958 SC 464 at p. 467). The court 
will have to judge objectively from 
the nature of the injuries and other 
evidence, including the medical opin- 
ion, as to whether the injuries inten- 
tionally inflicted by the appellants 
on the deceased were sufficient in 
the ordinary course of nature to 
cause death. In judging whether the 
injuries inflicted are sufficient in the 
ordinary course of nature to cause 
death, the possibility that skilful and 
efficient medical treatment might pre- 
vent the fatal result is wholly irrele- 
vant. 


15. Having regard to the entire 
evidence and the circumstances of 
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the case and in view of the some- 
what hesitant medical opinion with 
regard to the cause of death given by 
the three doctors and the further 
fact that the deceased died a month 
after the occurrence, we think that 
clause “3rdly" of Sec, 300, T, P. C. 
has not been established beyond rea- 
sonable doubt in this case. The evi- 
dence fulfils one of the ingredients of 
Section 299, namely, that the appel- 
Tants caused the death by doing an 
act with the intention of causing such 
bodily injury as is likely to cause 


death as deposed to by the Surgeon 
(PW 12). 
16. The distinction between the 


expression “likely to cause death” 
and “sufficient in the ordinary course 
of nature to cause death” is signific- 
ant, although rather fine, and some- 
times deceptive. At any rate in view 
of the somewhat diserepant medical 
opinion the appellants are entitled to 
the benefit and we hold that it is a 
fit case where the conviction of the 
appellants should be under S, 304 
(Part 1) I. P. C, Both the appellants 
are, therefore, convicted under Sec- 
tion 304 (Part 1) read with Section 
34, I. P. C, and sentenced to ten 
years’ rigorous imprisonment. The 
sentence of the appellants under Sec- 
tion 307/34, I. P.C, will run concur- 
rently with this sentence. The ap- 
peal is dismissed with the above 
modification. of the conviction and sen- 
tence, ; 
Appeal dismissed. 
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(From: AIR 1971 Madh Pra 120) 
N. L. UNTWALIA AND 
JASWANT SINGH, JJ. 
Shyam Charan, Appellant v. Sheoji 
Bhai and another, Respondents. 


Civil Appeal No. 704 of 1971, 
12-10-1977. 


Civil P. C. (1998), O. 20, R. 12 
—- Decree for damages and mesne 
profits — Mesne profits for the pe- 
riod between termination of contrac- 
tual tenancy and passing of evic- 
tion decree — If can be awarded. 
(M. P. Accommodation Control Act 
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(41 of 1961), S. 2 (1) — 
Definition — Retroactive 
— Meaning). 


It is no doubt true that the defini- 
tion of the term “tenant” in Section 
2 (i) of the Act is retroactive in the 
sense that it embraces within its 
ambit even a person who continued 
in possession of the accommodation 
after the termination of his tenancy 
whether the said termination was 
before or after the commencement of 
the Act. Yet the retroactivity or re- 
trospectivity of the definition of the 
term “tenant” is not sufficient to 
make a person a tenant within the 
meaning of the Act unless it can be 


Tenant — 
operation 


held that the provisions of the Act 
apply to the pending suit in ques- 
tion. (Para 6) 


Under the Madhya Pradesh Control 
Act (23 of 1955) places of entertain- 
ment were excluded from the opera- 
tion of that Act as provided for in 
Section 2 (1) (d). The lease of such 
accommodation was, therefore, not 
governed by the 1955 Act. The suit 
was filed on 25-6-1960 and the rights 
and liabilities of the parties in the 
suit were governed simply by the 
Transfer of Property Act. The 1961 
Act came into force on December 30, 
1961 and became applicable in the 
town of Raipur even to the places of 
entertainment, In other words, the 
provisions of the Act or the defini- 
tion of the term tenant therein could 
not be applied for determining the 
rights and liabilities of the parties in 
the pending suit which had been in- 
stituted prior to the coming into force 
of the Act, and it could not be said 
that the occupation of the accommo- 
dation by the appellant became un- 
authorised and wrongful on and from 
November 3, 1962 when a decree for 
eviction was passed by the trial 
Court and not before that, and that 
mesne profits could be awarded only 
from the said date. (Para 4) 


That being so, it was plain that 
his continuing in occupation of the 
accommodation on and from 22-5-1960 
i.e. termination of tenancy was un- 
authorised and wrongful and a decree 
for damages or- mesne profits had 
righly heen awarded for the period 
commencing on that date and ending 
on 4-10-1964 when the appellant gave 
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up vacant possession to the respon- 
dent, AIR 1977 SC 2262, Distinguish- ~ 
ed, AIR 1971 Madh Pra 120, Affirm- 
ed. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1977 SC 2262 


Mr. M. M. Phadke, Sr, Adv. (M/s. 
I. N. Shroff and H. S. Parihar, Advs. 
with him), for Appellant; Mr. M. C. 
Bhandare, Sr. Adv, (Mr. K. J. John, 
Adv. with him), for Respondents. 

N. L. UNTWALIA, J.:— This is 
an appeal by certificate from the de- 
cision of the Madhya Pradesh High 
Court affirming the final decree of 
mesne profits made by the trial 
Court in favour of respondent No. 1 
(hereinafter called the respondent) 
against the appellant, Only a few 
facts are necessary to be stated. The 
respondent was the landlord of the 
premises known as Jairam Theatre in 
the town of Raipur, The appellant 
was given a lease of the said pro- 
perty by the respondent in the year 
1940 for a period of 10 years. On the 
expiry of the said period, the lease 
was renewed by a Registered Deed 
dated August 18, 1951 w.e.f. May 22, 
1950 for a further period of 10 
years. In this lease the agreed rent 
payable was fixed at Rs. 1,600/- per 
month. The lease expired on May 
21, 1960. Since the appellant did not 
vacate the premises on expiry of 
the lease by efflux of time under 
Sec. 111 (a) of the Transfer of Pro- 
perty Act, the respondent filed a 
suit against him on June 25, 1960 for 
eviction, rent and mesne profits. The 
trial Court. passed a decree of evic- 
tion on November 3, 1962, The ap- 
pellant filed an appeal in the High 
Court which was dismissed on Febru- 
ary 26, 1964. The decision of the 
High Court was affirmed by this 
Court on September 25, 1964. There- 
after the appellant vacated the suit 
premises on October 4, 1964. 


2. In the proceeding for fixation of 
mesne profits, various pleas were 
taken by the appellant. The trial 
Court awarded a final decree for 
mesne profits @ Rs. 4,000/- per 
month as against the respondents 
claim of Rs. 6,000/- per month from 
the date of determination of the 
lease i.e, from May 22, 1960 upto the 
delivery of vacant possession by the 
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„ appellant i.e. October 4, 1964. The 
High Court has affirmed this decree 
both in regard to the period and the 
rate of damages. Hence this appeal. 


3. Mr. M. M. Phadke, learned 
counsel for the appellant made only 
two submissions in this appeal: 


(1) That according to the definition 
of the tenant in Clause (i) of Sec. 2 
of the Madhya Pradesh Accommoda- 
tion Control Act, 1961 (hereinafter 
called the Act) the appellant even 
after the termination of the lease 
continued in possession of the accom- 
modation as a tenant under the Act, 
which is conveniently called a statu- 
tory tenant. Counsel submitted that 
the occupation of the accommodation 
by the appellant became unauthorised 
and wrongful on and from Novem- 
ber 3, 1962 when a decree for evic- 
tion was passed by the trial Court 
and not before that. Mesne profits 
could be awarded only from the 
said date. 


(2) That the Courts below were not 
fustified in awarding damages @ Rs. 
4,000/- per month when the agreed 
rent as per the lease was only Rupees 
1,600/- per month, 

4. In Smt. Chander Kali Bai v. 
Jagdish Singh Thakur, Civil Appeal 
No, 110 of 1976 the judgment of which 
was delivered by us on 6-10-1977: 
(AIR 1977 SC 2262) we have dealt 
with a similar, almost identical point 
as the one urged by Mr. Phadke. On 
the facts of that case we held that 
no damages or mesne profits could 
be awarded for the period between 
the termination of the contractual 
tenancy and the passing of the evic- 
tion decree. But the ratio of that 
case is not applicable in the present 
appeal, Under the Madhya Pradesh 
Control Act, 1955 —- places of enter- 
tainment like the one in question 
were excluded from the operation of 
that Act as provided for in Section 
2 (1) (d). The lease of the accommo- 
dation was, therefore, not governed 
by the 1955 Act, The suit was filed 
on 25-6-1960 and the rights and lia- 
bilities of the parties in the suit were 
governed simply by the Transfer of 
Property Act. The 1961 Act came 
into force on December 30, 1961 and 
became applicable in the town of 

`IRaipur even to the places of entertain- 
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ment. In other words, if the provi- 
sions of the Act or the definition of 
the term tenant therein could be ap- 
plied for determining the rights and 
liabilities of the parties in the pend- 
ing suit which had been instituted 
prior to the coming into force of the 
Act then perhaps there would have 
been no difficulty in accepting the 
first contention put forward on be- 
half of the appellant, But the very 
basis of this argument is erroneous 
and it has no legs to stand upon, 


5. Sub-section (1) of Sec. 51 of the 


Act repealed the 1955 Act. Sub-sec- 
tion (2) further provided: 
“Notwithstanding such repeal, all 


suits and other proceedings 
the said Act, pending, at the com- 
mencement of this Act, before any 
court or other authority shall be 
continued and disposed of in accord- 
ance with the provisions of the said 
Act as if the said Act had continued 
in force and this Act had not been 
passed and the provisions for appeal 
under the said Act shall continue in 
force in respect of suit and proceed- 
ings disposed of thereunder.” 
As we have indicated in our judg- 
ment referred to above the appellant, 
perhaps, would not have succeeded in 
making his point good even if the 
suit could be taken to have been fil- 
ed under the 1955 Act. The defini- 
tion of the tenant in that Act and in 
the Act of 1961 is vitally different. 
But we need not dilate upon this 
aspect of the matter any further, as, 
it is manifest that the suit in ques- 
tion was not filed under the Act of 
1955 because the accommodation was 
exempt from the operation of that 
Act. That being so, the suit filed in 
accordance with the Transfer of Pro- 
perty Act could not attract any pro- 
vision of the Act as there is nothing 
in it to make it applicable to a pend- 
ing suit of that kind. The Act being 
not applicable to the pending suit the 
rights and liabilities of the parties 
were governed by the provisions of 
the Transfer of Property Act. That 
continued to be so even after coming 
into force of the Act. 

6. It is no doubt true as strenu- 
ously urged by Mr. Phadke that the 
definition of the term “tenant” in 


Section 2 (i) of the Act is retroactive] | 


under | 





in the sense that it embraces within] | 
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its ambit even a person who continu- 
ed in possession of the accommoda- 
tion after the termination of his ten- 
ancy whether the said termination 
was before or after the commence- 
ment of the Act. Yet the retroacti- 
vity or retrospectivity of the de- 
finition of the term “tenant? was 


not sufficient to make the ap- 
pellant a tenant within the mean- 
ing of the Act unless it could 


be held that the provisions of the Act 
applied to the pending suit in ques- 
tion. As usual, the definition Sec. 2 
starts with the phrase “In this Act, 


unless the context otherwise re- 
quires”, clearly indicating that the 
definition of the term “tenant” will 


apply if the Act would apply. Other~ 
wise not. Mr. Phadke, however, con- 
tended that such an_ interpretation 
would make the retroactive operation 
of the definition otiose, Obviously 
not, ‘It would apply and was meant 
` to cover a case where the contrac- 
tual tenancy terminated before the 
commencement of the Act, -but the 
suit was filed after its commence- 
ment. Such a suit had to be filed in 
accordance with Section 12 of “the 
Act and attracted the other provi- 
sions also. Suppose in this case after 
the termination of the tenancy in the 
year 1960 the suit for eviction would 
have been filed in 1962 the appellant 
could come under the definition of 
the term “tenant” even though the 
termination of the contractual ten- 
ancy was before the commencement 
of the Act. But we are unable to ac- 
cept the argument that the mere 
fact that.the definition of tenant is 
retrospective will make the appellant 
a tenant within the meaning of the 
Act, That being so, it is plain that 
his continuing in occupation of the 
accommodation on and from 22-5- 
1960 was unauthorised and wrongful 
and a decree for damages or mesne 
profits has rightly been awarded for 
the period commencing on that date 
and ending on 4-10-1964 when the 
appellant gave up vacant possession 
to the respondent. 


7. Tt will suffice to dispose of the 
second point urged by the appellant 
only in a few words. On appreciation 
of the evidence adduced in the trial 
Court it fixed the monthly. rate of 
damages at Rs. 4,000/- as against the 
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respondent's claim of Rs, 6,000/-. The 
High Court has also discussed the 
evidence on this question in detail 
and affirmed the finding of the trial 
Court. Having appreciated all that 
was urged on behalf of the appel- 
lant in this regard with reference to 
the relevant pieces of evidence, we 
find no justifiable ground to enable 
us to reduce the quantum of damages 
and to fix a lesser rate than the one 


concurrently. determined by the 
Courts below. 
8. In the result, we dismiss this 


appeal but in the circumstances make 
no order as to costs in this Court. 
Appeal dismissed. 





AIR 1977 SUPREME COURT 2273 — 
= 1977 LAB. IL. C. 1547 
H. R. KHANNA, P. N. BHAGWATI 
AND 5. MURTAZA FAZAL ALI, 
oe d 

The Management of M/s. 
and Johnson (India) Ltd., 
v. Its Workmen, Respondent, 

Civil Appeal No, 516 (NL) of 1970, 
D/- 27-11-1975. 

Industrial Disputes Act (1947), Sch. 
2 Item 3 — Dispute whether termi- 
nation was wrongful and unjustified 
= Appeal to Supreme Court against 
award of Labour Court — Settlement 
between parties — Compensation of 
Rs, 10,000 to be paid to employee in- 
stead of reinstatement without preju- 
dice to the employer’s plea as to 
whether salesman is workman. 

(Para 2) 

KHANNA, J.:— The services of B. 
N. Bhasin were terminated by the 
appellant company with effect from 
May 1, 1966, Reference’ was there- 
after made to the Labour Court on 
the point as to whether the termina- 
tion of the services of Bhasin was 
wrongful and unjustified and if so, 
to what relief he was entitled. The 
Labour Court as per award dated 
September 9, 1969 held that the ter- 
mination of service of Bhasin was 
wrongful and unjustified and he was 
entitled to full back wages and con- 
tinuity of service. The appellant 
company thereafter came up in ap- 
peal to this Court by special leave. 


GT/HU/C143/76/CWM 


Johnson 
‘Appellant 





2274 S.C, ‘IPr. 1] 


2. At- the hearing of the appeal, 
ithere has been a settlement between 
the parties and it has been agreed 
that instead of Bhasin being rein- 
stated by the appellant company he 
be paid Rs, 10,000/- in full and final 
settlement of his claim. This would 
be without prejudice to the conten- 
tion advanced on behalf of the ap- 
pellant company as to whether sales- 
man is a workman. A sum of Rupees 
8,000/- is stated to have been al- 
ready deposited by the appellant 
company, Bhasin respondent would 
be entitled to. withdraw the same. 
The appellant shall pay the balance 
of Rs, 2,000/- to Bhasin within one 
week from today. We accordingly 
accept the appeal, set aside the 
award and dispose of the appeal in 
the above terms, There will be no 
order as to costs. 





Order accordingly. 


AIR 1977 SUPREME COURT 2274 
(From: Punjab & Haryana)* 
S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM, JJ. 

Piara Singh and others, Appellants 
v. State of Punjab, Respondent. 

Criminal Appeal No. 221 of 1972, 
D/- 4-10-1977. 

(A) Evidence Act (1872), See. 3 — 
Evidence of interested witnesses can- 
not be rejected merely on ground of 
being partisan evidence, 


The evidence of interested or ini- 
mical witnesses has to be scrutinised 
With care but cannot be rejected 
merely on the ground of being a par- 
tisan evidence, If on a perusal of 
the evidence the Court is satisfied 
that the evidence is creditworthy, 
there is no bar in the court relying 
on the said evidence. (Para 4) 

(B) Evidence Act (1872), Sec, 45 — 
Conflict between opinions of medical 
witnesses — Opinion of that expert 
which supports direct evidence should 
be accepted. 


It is well settled that the positive 
evidence in the case is that of the 


*(Criminal Appeal No. 364 of 1969, 


D/- 31-7-1972 (Punj.)). 
JU/IU/D875/77/GDR 
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eye-witnesses who had seen and nar- 
rated the entire occurrence. The evi- 
dence of a medical man or an ex- 
pert is merely an opinion which 
lends corroboration to the direct evi- 
dence in the case. Where there is a 
glaring inconsistency between direct 
evidence and the medical evidence in 
respect of the entire prosecution 
story, that is undoubtedly a manifest 
defect in the prosecution case. 
(Para 5) 
Where the opinion of a medical wit- 
ness is contradicted by another medi- 
cal witness both of whom are equal- 
ly competent to form an opinion, the 
opinion of that expert should be ac- 
cepted which supports the direct evi- 
dence in the case. (1869) 11 Suth WR 
(Cri) 25, Rel. on, (Para 6) 


(C) Evidence Act (1872), Sec, 24 — 
Extra judicial confession — _ Corrobo- 
ration —Necessity, 


Law does not require that the evi- 
dence of an extra judicial confession 
should in all cases be corroborated. 
Where the extra judicial confession 
was proved by an independent wit- 
ness who was a responsible officer 
and who bore no animus against 
the appellants. 


Held that there was hardly any 
justification for the Sessions Judge to 
disbelieve the evidence of such a 
witness particularly when the extra 
judicial confession was corroborated 
by the recovery of an empty cartridge 
from the place of occurrence. 


(Para 10) 
Cases Referred: Chronological Paras 
(1869) 11 Suth WR (Cri) 25 5 


M/s. R. L. Kohli and B, P. Singh, 
Advocates for Appellants; M/s. Har- 
dev Singh and R. S. Sodhi, Advo- 
cates, for Respondent, 


FAZAL ALI, J:— This appeal 
under Section 2 of the Supreme 
Court Enlargement of Criminal Ap- 
pellate Jurisdiction Act, 1970 is direct- 
ed against an order of the Hish 
Court of Punjab and Haryana dated 
31st July, 1972 by which the appel- 
lants Piara Singh and Gian Singh 
had been convicted under Sec. 302, 
Indian Penal Code and sentenced to 
imprisonment for life and Kashmir 
Singh and Joginder Singh were con- 
victed under Sections 302/34, Indian 
Penal Code and sentenced to impri- 
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sonment for life. The appellants 
were tried under the aforesaid sec- 
tions by the Sessions Judge, Amrit- 
sar who however acquitted them of 
the charges framed against them, On 
appeal to the High Court by the 
State of Punjab the High Court was 
of the view that the judgment of the 
learned Sessions Judge was absolutely 
wrong and the High Court reversed 
the judgment of the Sessions Judge 
and convicted’ the appellants as indi- 
cated above. 

2. Both the Courts below have 
given a complete and exhaustive nar- 
ration of the details of the prosecu- 
tion case and it is not necessary for 
us to repeat the same all over again. 
The present occurrence has result- 
ed in the death of Surjit Singh a 
collateral of the accused and appears 
to be a result of a long standing en- 
mity between the parties. Suffice it 
to say that on 14th November, 1967 
at about 400 p.m. the deceased Sur- 
jit Singh had arrived at his house 
with a cartload of maize cobs from 
the side of his field. At that time 
Harbhajan Singh, a cousin of the de- 
ceased and his mother Kesar Kaur 
and two other relations, namely, 
Chanan Kaur and Mango were sitting 
inside the courtyard of their house 
7 yards from the door of his house. 
The four appellants entered the house 
of Piara Singh variously armed and 
pounced upon the deceased and as- 
saulted him with Kirpan, Gandasi 
and Barchhi and also with a bullet 
from the rifle. According to the pro- 
secution, Piara Singh was armed 
with a rifle, fired a rifle shot at the 
deceased on his groins as a result of 
which he fell down and died soon after, 
On hearing the alarm Kundan Singh, 
Gurbux Singh and Surat Singh then 
arrived at the spot who were appris- 
ed of the occurrence by Harbhajan 
Singh and other members of the fami- 
ly also narrated the entire incident 
to them, The complainant Harbhajan 
Singh rushed to the Police Station, 
Valtoha situated at about 4 miles 
from the place of the occurrence and 
lodged the F.I.R. at 4.30 p.m, giv- 
ing the necessary details of the inci- 
dent, The dead body of the deceased 
was taken to the hospital which was 
lying near the Manawan Canal when 
the Sub-Inspector came and sent the 
same to the mortuary for post-mor- 
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tem examination: After the usual 
investigation a charge-sheet was sub- 
mitted against the appellants as a 
result of which they were committed 
to the Court of Session, tried and 
finally acquitted by-the learned trial 
Judge. We have heard counsel for 
the parties at great length and have 
also gone through the evidence and 
the judgments of the two courts, The 
High Court has discussed the evi- 
dence in great detail and it has also 
indicated clearly the important cir- 
cumstances relied upon by the learn- 
ed Sessions Judge in acquitting the 
appellants and has sought to displace 
them by giving, in our opinion, co- 
gent reasons, We are clearly of the 
opinion that the High Court was 
right in reversing the order of ac- 
quittal passed by the learned Sessions 
Judge who had made a wrong ap- 
proach to the whole case. This was 
not a case in which two views were 
reasonably possible. The judgment of 
the Sessions Judge is legally errone- 
ous and is also against the weight of 
the evidence on the record, 


3. As the High Court has given 
detailed reasons for setting aside the 
order of acquittal passed by the Ses- 
sions Judge, it is not necessary for 
us to discuss the matter in great de- 
tail. 


4. The centra: evidence against 
the appellants consisted of the three 
eye-witnesses, namely P. W. 3 Har- 
bhajan Singh, P. W, 5 Chanan Kaur 
and P. W. 6 Kesar Kaur, It is true 
that the three witnesses were rela- 
tions of the deceased and bore ani- 
mus against the accused but as the 
occurrence had taken place near the 
door of the house of the deceased these 
persons were the natural witnesses 
and were in fact sitting in the court- 
yard when the occurrence took place. 
It may be difficult to get witnesses 
from the village when an assault of 
the type suddenly takes place in the 
house of the deceased, It is well set- 
tled that the evidence of interested or 
inimical witnesses is to be scrutinised 
with care but cannot be , rejected 
merely on the ground of being a par- 
tisan evidence. If on a perusal of 
the evidence the Court is satisfied 
that the evidence is creditworthy there 
is no bar in the Court relying on the 
said evidence. The High Court was 
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fully alive to these principles and 
has in fact found that the evidence of 
these three witnesses has a ring of 
truth, After having perused the evi- 
dence ourselves also we fully agree 
with the view taken by the High 
Court, In fact, the learned Sessions 
Judge has not made any attempt to 
dwell into the intrinsic merits of the 
evidence of these witnesses but has 
rejected them mainly on general 
grounds most of which are either un- 
supportable in law or based on spe- 
culation, The evidence of the © eye- 
witnesses is sought to be corroborat- 
ed by the evidence of P. W. 7 Kun- 
dan Singh to whom the whole occur- 
rence was narrated immediately after 
the accused left the house, There is 
also the evidence of Balbir Singh 
P. W. 17, who is a Sarpanch of the 
village and an independent witness 
and who proves that the appellant 
Piara Singh had made an extra judi- 
cial confession before him in which 
he admitted to have committed the 
murder of the deceased Surjit Singh 
along with his companions Kashmir 
Singh, Gian Singh and  Jogindar 
Singh. This witness also proves that 
Kashmir Singh on being narrated by 
the details made a disclosure which 
resulted in the recovery of the Kir- 
pan from the sugar-cane field of the 
Meja Singh for which a search 
list was prepared and the Kirpan 
was also found stained with human 
blood. According to the Investigating 
Officer an empty cartridge was also 
found at the spot and he sent the 
same to the Ballistic Expert along 
with the rifle recovered from Piara 
Singh who was a constable in the 
Border Security Force and the Bal- 
listice Expert found that the empty 
could have been shot from the rifle 
in question. These circumstances ful- 
ly corroborate the evidence of the 
eye-witnesses, Finally, there is the 
medical evidence of Dr, Jatinder 
Singh who performed the post-mor- 
tem examination on the deceased and 
he found as many as 7 incised wounds 
on the various parts of the body of 
the deceased and 7 incised punctured 
wounds on some vital parts of the 
body. Apart from these injuries the 
deceased had also sustained a gun 
shot injury with a wound of entry 
and exit on the left buttock, which 


according to Dr, Jatinder Singh 
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could be caused by a fire-arm in- 
cluding a rifle. The Doctor further 
deposed that the contusions and 
abrasions were caused by a blunt 
weapon and the other incised wounds 
were caused by a sharp cutting in- 
strument like the Ganadasa, Another 
Doctor was examined by the Sessions 
Judge as Court witness No. 1 who on 
seeing the post-mortem report of 
Dr. Jatinder Singh was of the view 
that Injury No. 11 could not have 
been caused by a rifle and much 
capital was made by the accused out 
of the evidence given by Dr. Param- 
jit Singh. 


5. The learned Sessions Judge ap- 
pears to have disbelieved the prose- 
cution case mainly on the ground 
that the ocular evidence was incon- 
sistent with the medical evidence, in 
that, according to the evidence of 
Dr. Paramjit Singh, Injury No, 11 
could not have been caused by a fire 
arm. In giving this finding the 
learned Sessions Judge completely 
overlooked the fact that a substantial 
number of injuries being incised and 
punctured wounds were fully sup- 
ported by Dr, Jatinder Singh and 
not contradicted by Dr. Paramijit 
Singh. It was not therefore a case 
of the evidence being totally incon- 
sistent with the medical evidence 
but a case where there was some 
doubt as to whether or not Injury 
No. 11 was caused by a rifle. Here 
also two experts were examined one 
of whom had undoubtedly support- 
ed the prosecution case and categori- 
cally stated that Injury No, 11 could 
have been caused by a rifle. Injury 
No. 11 is described in the evidence of 
Doctor thus: 


“Irregular wound with inverted 
margin 2” x 14” was on the left 
middle inquinal region with counter 
wound 4” x 8” on the back left but- 
tock crease, Fractured famur and 
lacerated muscles were seen at the 
depth of the wound. Further dissec- 
tion showed injury to the femoral 
vessels of the leg.” 

The nature, position and content of 
this injury clearly shows that it was 
a fire-arm injury which could have 
been inflicted by a rifle. There was 
a wound on entrance and another on 
exit which could be only possible if 
the deceased was injured by a bullet. 
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There is the positive evidence of 
P. Ws, 3, 5 and 6 that Piara Singh 
had shot the rifle which hit the de- 
ceased, The bullet was found at the 
‘spot and the rifle which was recover- 
ied from the possession of Piara Singh 
was sent to the Ballistic Expert with- 
in a very short interval. The Ballis- 
tic Expert was of the opinion that 
the empty found could be discharged 
from the rifle of the appellant Piara 
Singh. These circumstances there- 
fore speak volumes in support of the 
prosecution case. The learned Ses- 
sions Judge has completely overlook- 
ed the effect of these circumstances 
in relying on the testimony of Dr. 
iParamijit Singh alone. It is well set- 
tled that the positive evidence in the 
case is that of the eye-witnesses who 
had seen and narrated the entire oc- 
currence, The evidence of a medical 
man or an expert is merely an opin- 
ion which lends corroboration to the 
direct evidence in the case. Where 
there is qa glaring inconsistency þe- 
tween direct evidence and the medi- 
cal in respect of the entire prosecu- 
tion story, that is undoubtedly a 
manifest defect in the prosecution 
‘case, This however is not the posi- 
tion here. There is no inconsistency 
between the direct and the medical 
evidence, What has happened is that 
two experts, namely, Dr. Jatinder 
Singh and Dr. Paramjit Singh had 
differed in their opinions. The High 
Court rightly observéd that in view 
of difference of opinion between the 
two experts the evidence of Dr. 
Jatinder Singh must be preferred as 
it is supported by the evidence of the 
eye-witnesses whose evidence is both 
reliable and trustworthy and is also 
supported by other circumstances 
proved in the case. It seems to us 
that where there is a conflict between 
the opinion of two experts the Court 
should normally accept the evidence 
of the expert whose evidence is cor- 
roborated by direct evidence of the 
case which according to the court is 
reliable. In the case of The Queen 
v. Ahmed Ally, (1869) 11 Suth WR 
(Cri) 25 a Division Bench of the Cal- 
cutta High Court in a somewhat 


similar situation observed as fol- 
lows:— 
“Dr. Duncan may have given his 


evidence like an intelligent man, but 
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it is not the proper way to try a 
case to rely on mere theories of medi- 
cal men, or skilled witnesses of any 
sort against facts positively proved.” 

“The evidence of a medical man, 
or other skilled witness, however 
eminent, as to what he thinks may, 
or may not have taken place under a 
particular combination of cireum- 
stances, however confidently he may 
speak, is ordinarily a more fallible. 
Human knowledge is limited and im- 
perfect.” 


6. We find ourselves in complete 
agreement with the observations 
made by the Caleutta High Court in 
the aforesaid case and hold that 
where the opinion of a medical wit- 
ness is contradicted by another medi- 
Cal witness both of whom are equal- 
ly competent to form an opinion the 
opinion of that expert should be ac- 
cepted which supports the direct evi- 
dence in the case. Apart from this, 
in the instant case it appears that 
Dr. Jatinder Singh had the initial 
advantage of examining the deceased 
and holding his post-mortem and ob- 
serving the nature of the injuries on 
the body of the deceased. His opin- 
ion is therefore based on first hand 
knowledge and would be in any 
event preferable to Dr. Paramiit 
Singh who did not have the advan- 
tage of seeing the deceased or the in- 
Juries on his body but deposed pure- 
ly on the basis of the description of 
the injuries given by Dr. Jatinder 
Singh. For all these reasons there- 
fore we would prefer the evidence of 
Dr. Jatinder Singh to the evidence of 
Dr. Paramjit Singh. 

7. It is true that the High Court 
has relied on a number of books on 
medical jurisprudence to support the 
evidence of Dr, Jatinder Singh. We 
feel that it was not necessary for the 
High Court to do so unless the books 
were put to the expert. Recitals in 
the books do not provide a suffici- 
ent guide to determine the truth or 
falsity of the testimony of an expert. 
Having regard to the facts and cir- 
cumstances indicated above we are 
clearly of the opinion that the evi- 
dence of Dr. Jatinder Singh corrobo- 
rated as it is by the evidence of the 
eye-witnesses, the evidence of the re- 
covery of the bullet, the evidence of 
the ballistic expert and the evidence 
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given by P, W. Balbir Singh regard- 
‘ing the extra judicial confession 
made before him must be accepted. 
The trial Court was therefore not 
justified in throwing out the prosecu- 
tion case merely on the basis of the 
evidence of Dr, Paramjit Singh. 


8. Another ground on which the 
learned Sessions Judge sought to 
falsify the prosecution evidence was 
that whereas Dr, Jatinder Singh has 
found that there were some injuries 
on the person of the deceased which 
were caused by a blunt weapon the 
witnesses have not at all stated in 
their evidence as to how these inju- 
ries were caused to the deceased. The 
High Court, in our opinion, has given 
avery convincing explanation for 
this omission. The High Court has 
explained that there was the direct 
evidence to show that one of the ap- 
pellants, namely, Joginder Singh was 
armed with a gandasa and the de- 
ceased was assaulted by all the four 
persons even after he had fallen on 
the ground. It is quite possible that 
Joginder Singh might have assaulted 
the deceased from the blunt portion 
of the gandasa which explains the 
simple injuries on the person of the 
deceased. In view of the evidence of 
Dr Jatinder Singh there can be no 
doubt that the deceased had contu- 
sions and abrasions. It is also prov- 
ed that the deceased had been as- 
saulted by the appellants and by no 
others. In these circumstances there- 
fore the irresistible inference would 
be that the deceased must have been 
assaulted by one of the appellants by 
a blunt portion of the gandasa, This 
was therefore not a good ground in 
law on the basis of which the Ses- 
sions Judge could have rejected the 
prosecution case or held that the evi- 
ae of the eye-witnesses was falsi- 
ed. 


9. Another circumstance relied 
upon by the learned Sessions Judge 
was that according to the evidence of 
the eye-witnesses the deceased died 
25 to 30 minutes after the occurrence 
whereas according to the Doctor he 
would have died within 4 to 5 minu- 
tes after the assault. This appears 
to be a very trivial circumstance and 
is of no consequence. Two of the 
eye-witnesses were ladies and the 
other was a villager. They did not 
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have any watches with them and if 
they gave the time which elapsed be- 
tween the assault and the death of 
the deceased it was purely by guess. 
The villagers had no idea of time. 
Moreover, the villagers were not 
medical experts so as to know as to 
when the actual death of the deceas- 
ed took place. Even though the de- 
ceased may have died after 5 or 10 
minutes the witnesses may have taken 
him to be alive for another 10 or 20 
minutes. This is hardly a  circum- 
stance which would go to falsify the 
evidence of the eye-witnesses and the 
frial Court was not at all justified in 
throwing out the prosecution case on 
this ground, There are other cir- 
cumstances mentioned by the learn- 
ed Sessions Judge which do not ap- 
pear to be material and which are 
based mainly on speculation and have 
ie rightly displaced by the High 
ourt. 


10. Thus taking an over-all view 
of the picture presented by the pro- 
secution case we find that there is 
sufficient evidence against the ac- 
cused to prove the charge of mur- 
der against them. The evidence 
of the eye-witnesses is fully corrobo- 
rated by the medical evidence, the 
evidence of the recoveries, the evi- 
dence of the ballistic expert and the 
evidence of P. W. Balbir Singh who 
deposed regarding the extra judicial 
confession made by the accused Piara 
Singh. The learned Sessions Judge 
regarded the extra judicial confession 
to be a very weak type of evidence 
and therefore refused to rely on the 
same, Here the learned Sessions 
Judge committed a clear error of law. 
Law does not require that the evi- 
dence of an extra judicial confession 
should in all cases be corroborated. 
Tn the instant case, the extra judicial 
confession was proved by an inde- 
pendent witness who was a responsi- 
ble officer and who bore no animus 
against the appellants, There was 
hardly any justification for the Ses- 
sions Judge to disbelieve the evidence 
of Balbir Singh particularly when 
the extra judicial confession was cor- 
roborated by the recovery of an 
empty (sic) (cartridge?) from the place 
of occurrence. 

11. On a careful 
therefore of the facts 


consideration 
and circum- 
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stances in the present case we are 
of the view that the High Court was 
fully justified in reversing the order 
of acquittal passed by the learned 
Sessions Judge and this was certain- 
ly not a case in which it could be 
said that the view taken by the learn- 
ed Sessions Judge was reasonably 
possible. We find no merit in this 
appeal which fails and is accordingly 
dismissed. 

Appeal dismissed. 
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(A) Constitution of India, Art. 141 
— Certainty of the law is the safety 
of the citizen — (Precedents). Per 
Krishna Iyer J. (Para 1) 


Nos. 1410 and 


of India, Pre. — 
legislation 


(B) Constitution 
Unconstitutionality of 
Duty of Courts. 

Per Krishna Iyer J.:— 

When examining a legislation from 
the angle of its vires, the Court has 
to be resilient, not rigid, forward- 
looking, not static, liberal, not ver- 
bal in interpreting the organic law of 
the nation. (Para 2) 
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363, 391, 406, 822. 823 and 1764 of 
1971 and 234 and 249 of 1972, D/- 
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The Court must also remember the 
constitutional proposition that Courts’ 
do not substitute their social and eco- 
nomic beliefs for the judgment. of 
legislative bodies. Moreover, while 
trespasses will not be forgiven a pre- 
sumption of  constitutionality must 
colour judicial construction, These 
factors, recognised by the Supreme 
Court, are essential to the modus 
vivendi between the judicial and legis- 
lative branches of the State, both 
working beneath the canopy of the 
Constitution. (1876) 94 US 113, Rel. 
on. (Para 2) 

(C) Constitution of India, Pre. — 
Unconstitutionality of legislation — 
eoon made by the law not mate- 
rial, 

Per Krishna Iyer J.:— 
to be adjudged for its constitution- 
ality by the generality of cases it 
covers, not by the freaks and excep- 


A law has 


tions it martyrs. (Para 10) 
(D) Constitution of India, Pre. — 
Unconstitutionality of legislation — 


Key to constitutional construction. 
Per Krishna Iyer J.:.—~ The true 
key to constitutional construction is 
to view the equity of the statute 
and sense the social mission of the 
law, language permitting, against the 
triune facets of justice, highlighted 
in the Preamble to the Paramount 
Parchment, read with a specious sig- 
nification of the listed entries con- 
cerned. If this programme is fed in- 
to the judicial cerebration with the 
presumption of constitutionality super- 
added, the result would tell whether 
the measure is ultra vires or not. The 
doctrine of ancillary and incidental 
powers is also embraced within this 
scheme of interpretation, (Para 14) 


(E£) Constitution of India, Art, 246 
Colourable legislation — Meaning — 
Colourability js bound up with in- 
competency, (Constitutional law — 
Colourable legislation), 


Per Krishna Iyer J.:— In the 
branch of law dealing with the doc- 
trine of colourable exercise of pub- 
lic power, especially legislative power, 
‘colourable’ is not ‘tainted with bad 
faith or evil motive’ it is not pejora- 
tive or crooked. Conceptually ‘colou- 
rability’ is bound up with incompe- 
tency. A thing is colourable which 
is. in appearance only and not in 
reality, what it purports to be. In 
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Indian terms, it is maya. In the juris- 
prudence of power, colourable exer- 
cise of or fraud on legislative power 
or, more frightfully, fraud on the 
Constitution, are expressions which 
‘merely mean that the legislature is 
Incompetent to enact a particular 
law, although the label of competency 
is stuck on it, and then it is colour- 
able legislation. It is very impor- 
tant to notice that if the legislature 
is competent to pass the particular 
law, the motives which impel it to 
pass the law are really irrelevant, If 
a legislation, apparently enacted 
under one Entry in the List, falls in 
plain truth and fact, within the con- 
tent, not of that Entry but of one as- 
signed to another legislature, it can 
be struck down as colourable even if 
the motive were most commendable. 
In other words, the letter of the 
law notwithstanding, what is the pith 
and substance of the Act? Does it 
fall within any entry assigned to that 
legislature in pith and substance, or 
as covered by the ancillary power 
implied in that Entry? Can the 
legislation be read down reason- 
ably to bring it within the legisla- 
fure’s constitutional powers? If these 
questions can be answered  affirma- 
tively, the law is valid. Malice or 
motive is beside the point, and it is 
not permissible to suggest parliamen- 


tary incompetence on the score of 
mala fides, (Para 16) 
(F) Constitution of India, Sch. 7 


List 2 Entries 54 and 64, Arts. 14 and 
19 — Bombay Sales Tax Act (51 of 
1959) (as applicable to Gujarat State) 
Ss. 37 (1) and 46 (2) — State Legis- 
lation to forfeit sums collected by 
dealers by way of sales tax, though 
not exigible, to the public exchequer 
punitively Not ultra vires as 
colourable legislation — It is inciden- 
tal and ancillary to the power under 
Entry 54 — ‘Forfeiture’, meaning — 
Economic crimes Mens rea 
S. C, A. Nos. 421 and 508 of 1971 
(Guj), Reversed, (Penal Code (1869), 
Chap. IV (Gen.)) — (Words & Phrases 
— Forfeiture). 


Ss. 37 (1) and 46, Bombay Sales 
Tax Act (51 of 1959) (as applicable to 
Gujarat State), which enact that 
sums collected by dealers by way of 
sales tax, though not exigible, shall 
be forfeited to the public exchequer 
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punitively, are not beyond the legis- 
lative power conferred by Entry 54 
read with Entry 64 of List II, and 
therefore not ultra vires, Nor do 
those provisions contravene Arts. 14 
and 19 (1) (f) of the Constitution: 
Case law considered. 

(Paras 29, 31, 62, 63, 64) 


The forfeiture clause in Sec, 37 (1) 
cannot be charged with the vice of 
colourability, The word ‘forfeiture’ 
must bear the same meaning of a 
penalty for breach of a prohibitory 
direction. The fact that there is 
arithmetical identity, assuming it to 
be so, between the figures of the il- 
legal collections made by the dealers 
and the amounts forfeited to the State 
cannot create a conceptual confusion 
that what is provided is not punish- 
ment but a transference of funds. In 
this view, the legislature, by inflict- 
ing the forfeiture, does not go out- 
Side the crease when it hits out 
against the dealer and deprives him, 
by the penalty of the law, of the 
amount illegally gathered from the 
customers, (Para 19) 


The notion that a penalty or a 
punishment cannot be cast in the 
form of an absolute or no fault Ha- 
bility but must be preceded by mens 
rea must be rejected. The classical 
view that ‘no mens rea, no crime’ 
has long ago been eroded especially 
regarding economic crimes, Therefore, 
the contention that S. 37 (1) fastens 
a heavy liability regardless of fault 
has no force in depriving the forfei- 
ture of the character of penalty, 

(Para 19) 


country, there is 
power 


In a developing 
sufficient nexus between the 
to tax and the incidental power to 
protect purchasers from being sub- 
jected to an unlawful burden, Social 
justice clauses, integrally connected 
with the taxing provisions, cannot he 
viewed as a mere device or wanting 
in incidentality. AIR 1961 SC 1438; 
AIR 1964 SC 922; AIR 1968 SC 445; 
AIR 1971 SC 946 and AIR 1973 5C 
1333, Considered. (Para 24) 


The provisions cannot also be chal- 
lenged as flouting Arts. 14 and 19 (1) 
(£. There is no arbitrary or uncana- 
lised power given to the authority. 
The plea as to contravention of Arti- 
cle 14 has therefore to fail. Equally 
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untenable is the plea that the provi- 
sions contravene Art, 19 (1) (£). Sec- 
tion 37 (2) prescribes the procedure 
which makes it obligatory on the 
part of the Commissioner to give no- 
tice to enable the assessee to show 
cause against levy of penalty or for- 
feiture. Further, there are provisions 
for appeal and revision against any 
order made by the Commissioner. AIR 
1974 SC 2009 and AIR 1968 SC 445, 
Foll. S.C. A. Nos. 421 and 508 of 
1971 (Guj), Reversed, (Paras 31, 64) 

(G) Interpretation of Statutes 
Marginal note May shed some 
light in ambiguous situations — Per 
Krishna Iyer, J. (Para 29) 

(HŒ) Constitution of India, Pre. — In- 
terpretation of the Constitution 
Legislative lists. 

Per Kailasam, J.:— Principle in 
construing words conferring legisla- 
tive power is that the most liberal 
construction should be put 
words so that they may” have effect 
in their widest amplitude, _ 
the items in the List is to. be read in 
a narrow restricted sense. Each gene- 
ral word should be held to extend to 
all anciallary or subsidiary matters 
which can fairly and reasonably be 
said to be comprehended in it, 

(Para 46) 
Cases Referred: Chronological Paras 


AIR 1974 SC 2009: (1975) 1 SCR 1 31 
AIR 1973 SC 84: (1973) 2 SCR 691: 
1973 Cri LJ 201 27 
AIR 1973 SC 1333: (1973) 3 SCR 987: 
1973 Tax LR 2267 20, 22, 56, 57 
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—— 


1971 Tax LR 414 20, 22, 23, 24 
54, 56, 57 
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26, 31, 55, 57 
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1956 AC 421:(1956) 2 WLR 153 35 
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(Pr, 1} S.C. 2281 
(1936) 301 US 1:81 L ed 893 2 
(1876) 94 US 113: 24 L ed 77 2 


(1846) 11 L ed 714: 3 How 534 18 
Mr, 5. T. Desai and R. M. Mehta, 
Sr, Advocates (Mr. M, N. Shroff and 
Miss Radha Rangaswami, Advocates 
with them), for Appellants in 
C. As. Nos, 533, 1004 and 1410 and 
1671-1685/1975; Mr. F. S. Nariman, 
Sr. Advocate (Mr. M. N. Shroff and 
Miss Radha Rangaswami, Advocates 
with him), for the Intervener (State 
of Maharashtra) in C. A, No. 1410/75; 
Mr. Kanishkar H. Kaji, Advocate, 
Mrs. S. Bhandare, Advocate, M/s. M. 
S. Narasimhan, A, K., Mathur, 
A. K. Sharma and Miss Nalini 
Paduval, Advocates for Respon- 
dent in C. A. No, 1671/75; Mr. K. J. 
Johan, Advocate, for Respondents in 
C. A. 1685/75; Mr, B. Sen, Sr. Advo- 
cate (in C. A. 533/75), for Respon- 
dent No, 1 in C. A. No, 533 and Res- 
pondents in C. As, Nos. 1677-78, 1680 

and 1682-1683/75, 


KRISHNA IYER, J. (on behalf of 
himself and M. H. Beg C. J, Chan- 
drachud, Bhagwati, Untwalia and Fazal 
Ali, IJ.):— This bunch of appeals 
brought by the State of Gujarat by 
certificate has a pan-Indian impact, 
as the sales-tax project which has 
been struck down by the High Court 
may adversely affect cousin provi- 
sions in like statutes in the rest of 
the country. Contradictory verdicts 
on the constitutionality of a certain 
pattern of sales-tax legislation, cal- 
culated to counter consumer victimi- 
sation by dealers, have been render- 
ed by different High Courts and 
what complicates the issue is that rea- 
sonings in the prior rulings of this 
Court on the topic have been press- 
ed into service by both sides, This 
slippery legal situation makes it 
necessitous for the Constitution Bench 
of this Court (numerically expanded, 
almost to breaking point, by the re- 


. cent 42nd Constitution Amendment) 


to declare the law with relative cer- 
titude, reviewing, in the process, its 
previous pronouncements and over- 
ruling, if required, the view of one 
High Court or the other so that the 
correct position may finally be re- 
stated. The certainty of the law is 
the safety of the citizen and, having 
regard to the history of judicial con- 
flict reflected in the rulings we will 








‘colour judicial 
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presently unravel, an authoritative 


decision is overdue. 


2. A prefatory caveat, When exa- 
mining a legislation from the angle 
of its vires, the Court has to be resi- 
lient, not rigid, forward-looking, not 
static, liberal, not verbal in interpret- 
ing the organic law of the nation. 
We must also remember the constitu- 
tional proposition enunciated by the 
U. S. Supreme Court in Munn v. 
Hlinois (1876) 94 US 113 (quoted in 
Labor Board v. Jones and Laughlin, 
(1936) 301 US 1, 33-34 — Corwin, 
Constitution of the U. S, A, Intro- 
duction, p, xxxi) viz., ‘that courts do 
not substitute their social and econo- 
mic beliefs for the judgment of legis- 
lative bodies’. Moreover, while tres- 
passes will not be forgiven, a pre- 
sumption of constitutionality must 
construction. These 
factors, recognised by our Court, are 


-iessential to the modus vivendi be- . 


tween the judicial and legislative 
branches of the State, both working 
e eath the canopy of the Constitu- 
ion. 


3. The meat of the matter — ra- 
ther, the core of the dispute — ignor- 
ing, for the moment, minor varia- 
tions among the several appeals which 
we may relegate for separate treat- 
ment — is as to whether it is per- 
missible for the State Legislature to 
enact, having regard to the triple 
Lists of the Seventh Schedule and 
Articles 14 and 19, that sums collect- 
ed by dealers by way of sales tax 
but are not exigible under the State 
law — and, indeed, prohibited by it— 
shall be forfeited to the public ex- 
chequer punitively under Entry 54 
read with Entry 64 of List II, The 
Gujarat State whose law, in this be- 
half, was held ultra vires by the 
High Court, has, in its appeal by cer- 
tificate, raised this issue squarely and 
argued for an answer affirmatively. 
The law we are concerned with is 
the Bomhay Sales Tax Act, 1959 
(Bombay Act LI of 1959) (for short, 
the Act) applicable during the rele- 
vant period to the Gujarat State, al- 
though the State of Maharashtra it- 
self has since modified the law, as 
pointed out by Shri Nariman, who 
intervened on behalf of that State, to 
supplement and substantiate the vali- 
dity of the legislation. 


in order to appreciate 


-and lend themselves to 
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4. The statutory provisions which 
have succumbed to unconstitutionality 
(as expounded by the High Court) 
are Ss. 37 (1) and 46 of the Act. The 
High Court of Maharashtra, however, 
has taken a diametrically opposite 
view and other High Courts have 
ranged themselves- on one side or the 
other in this controversy, while deal- 
ing with more or less similar statutes. 
We confine our judgment to the Act 
that is before us and do not go into 
the validity of the other statutes 
which have been incidentally referred 
to, in court. The point involved is so 
critical, yet delicate, that, that even 
short but significant variations in the 
scheme of the statute may well spell 
a result which is opposite, 


5. We will now proceed to project 
preliminarily the factual-legal setting 
whether the 
legicidal blow delivered by the High 
Court is merited or not, Fortunately, 
the facts are few and not in dispute 
sharp focus 
on the legal screen, The respondent, 
a registered dealer under the Act, 
was, by implication of the provi- 
sions, eligible to pass on sales-tax le- 
viable from him to the purchaser 
but several commodities, especially 
the necessaries of life, were not Ti- 
able to tax (S.5). Other situations of 
non-exigibility also exist. Yet seve- 
ral dealers showed a tendency, under 
the guise of sales tax levy, to colleet 
from buyers such tax even in regard 
to tax-free items or sums in excess 
of the tax payable by them or where 
the dealers were not even assessable. 
The likelihood of sueh abuse of the 
Sales-tax law induced the legislature 
to protect the public from this bur- 
den by enacting a prohibition under 
S, 46 against . such collection from 
customers, A mere prohibitory pro- 
vision may remain a ‘pious wish’, un- 
less, to make it effective, the statute 
puts teeth into it. Section 37 (1) (a) 
and S, 63 (1) (h) are the claws of 
S. 46 which go into action, depart- 
mentally or criminally, when there is 
violation. Even here we may read 
S. 46 (1) and (2): 

“46 (1) No person shall collect any 
sum by way of tax in respect of sale 
of any goods on which by virtue of 
Section 5 no tax is payable. 

(2) No person, who is not a Regis- 
tered dealer and liable to pay tax in 
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respect of any sale or purchase, shall 
collect on the sale of any goods any 
sum by way of tax from any other 
person and no Registered dealer shall 
collect any amount by way of tax in 
excess of the amount of tax payable 
by him under the provisions of this 
Act....... ‘i 

6. Although there is no specific 
provision enabling the dealer to pass 
on the tax to the customer, there is 
a necessary implication in Section 46 
authorising such recovery, it being 
optional for him to do so or not, The 
primary liability to pay the tax Is 
on the dealer but it is a well-esta- 
blished trade practice which has re- 
ceived express or implied legislative 
cognisance, that the dealer is not 
prohibited from passing on the tax 
to the other party to the sale, Such a 
usage is implicit in S. 46 of the Act 
although what is explicit in the pro- 
vision is that nothing shall be col- 
lected by way of tax in respect of 
sale of any goods exempted under 
S.5 and no registered dealer shall 
exact by way of tax any sum exceed- 
ing what is payable under the Act. 
Of course, one who is not a register- 
ed dealer. cannot collect any sum by 
way of tax from any other person. 
In short, there is a triple taboo writ 
into S. 46. This prohibitory project 
_ is made operational, as stated earlier, 
by two other provisions, one sound- 
ing in criminal and the other in de- 

partmental proceedings, 

7. Section 63 (1) (h) makes it an 
offence to contravene the provisions 
of S. 46 (read above) and imposes, cn 
conviction a punishment of simple 
imprisonment (upto 6 months) with 
or without fine (upto Rs. 2,000/-). We 
may excerpt S. 63 (1) (h) since that 
may have to be referred to later: 

*63 (1) (h) 

Whoever contravenes any of the 
provisions of Section 46, shall, on 
conviction, be punished with simple 
imprisonment which may extend to 
six months or with fine not exceed- 
ing two thousand rupees, or with 
both: and when the offence is a con- 
tinuing one, with a daily fine not ex- 
ceeding one hundred rupees during 
the period of continuance of the of- 
ence.” 

Section 37 (1) relates to imposition of 
penalty departmentally for contra- 
vention of S, 46. It reads: 
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“37 (1) (a) 

If any person, not being a dealer 
liable to pay tax under this Act, col- 
lects any sum by way of tax in ex- 
cess of the tax payable by him, or 
otherwise collects tax in contraven- 
tion of the provisions of Sec, 46, he 
shall be liable to pay, in addition to 
any tax for which he may be liable, 
a penalty as follows:— 


(i) where there has been a contra- 
vention referred to in Cl. (a), a pe- 


nalty of an amount not exceeding 
two thousand rupees; and, in 
addition, any sum collected by 
the person by way of tax in contra- 
vention of Section 46 shall be for- 
feited to the State Government.” 
(emphasis, supplied) 
x x x” 


The provisions impugned are Ss. 46 
and 37 (1) (especially the underscor- 
ed part) and the grounds urged to 
make out unconstitutionality are dealt 
with below. 


8. It is fair to state that Shri Kaji 
and Shri B, Sen, appearing for two 
separate dealers, did dispel the im- 
pression that the Trade was often to 
blame for abuse and did make out 
that in many cases the Revenue 
drove the dealers to collect, by way 
of tax, sums from the customers 
since the law was uncertain and was 
often overzealously interpreted against 
the assessees by the Caesarist offi- 
cials of the department. For instance, 
the assessing authority construed the 
entries in the Act habitually against 
the assessees or wriggled out of legal 
and constitutional bans compelling 
them to go up in litigation to the 
High Court and the Supreme Court 
and win their point only to find that, 
after all the expense and delay and 
strenuous endeavour to establish 
that the tax was not exigible, the 
department quietly resorted to the 
forfeiture provision, ‘Heads I win, 
tails you lose’ — was the comfortable 
position of the Revenue, thanks to 
the draconic attitude of the tax col- 

















lectors to view with hostility any 
legitimate claim for exemption. The 
purchasing public eventually suffer- 


ed, as the merchants were not eager 
for pyrrhic victories by. litigating for 
tax exemption. 
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9. Shri Kaji mentioned, for in- 
stance, the case of works contracts, 
forward contracts, hire-purchase 
agreements, compulsory transfers, 
casual sales, artistic works and the 
like where the persistence of the de- 
partment drove dealers to achieve 
victorious futilities, for, at the end of 
the litigation, they did succeed in 
law but lost in fact, the money being 
claimed back under S. 37 (1) (a) by 
the Commissioner, 


10. Shri B, Sen, appearing for the 
respondent in Civil Appeal No. 533 of 
1975 had a more sorrowful tale to 
tell. The honest dealer made a re- 
turn of the total sums collected by 
him on the turn over and it was dis- 
covered by the sales tax officer that 
certain items were not taxable and, 
therefore, refund was due, He direct- 
ed refund and followed it up with an 
ironic post-script, as it were, forfeit- 
ing that amount under S. 37 (1) (a) 
of the Act, Certainly, these illustra- 
tions do emphasize that the scope of 
S. 37 (1) (a) is not restricted to sums 
collected along with the price by dea- 
lers by way of tax with a touch ofa 
turpitude but also innocently on the 
strength of the actual or anticipat- 
ed (albeit erroneous) view of the tax 
officers themselves, Certainly, the 
fiscal minions of Government, if they 
blatantly misuse power and overtax 
to bring discredit to a benignant State 
must be publicly punished since res- 
pect for the law is not a one-way 
street. We will bear this in mind 
when discussing the vires of the chal- 
lenged provisions, although even here 
we must mention that a large num- 
ber of dealers for whom the legisla- 
tion is made apparently envisage 
guilty levies under the guise of sales 
tax. A law has to be adjudged for its 
constitutionality by the generality of 
cases it covers, not by the freaks and 
exceptions it martyrs. In any view, 
the fact is not disputed that the dea- 
lers against whom S., 46 and Section 
37 (1) (a) have been applied have 
collected sums by way of tax which 
are not exigible as tax. The respon- 
dents have all collected from their 
customers amounts qua sales tax 
which come within the coils of S, 46. 
The tax officials discovered this devi- 
ance and, acting on the prohibition 
plus penalty contained in 8, 46 read 


. the State is 
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with S. 37 (1), imposed penalties and 
forfeited the sum collected by the 
persons by way of tax in contraven- 
tion of S. 46 less amounts shown to 
have been refunded to the customers 
as wrong levy of sales tax. The last 
limb of forfeiture, sustainable if Sec- 
tion 37 (1) were intra vires in toto, 
has been invalidated by the High 
Court; and the aggrieved State, be- 
wailing the huge financial implica- 
tions of this holding and urging 
that the morality and competency of 
the impugned provision is unassail- 
able, has appealed. We may also state 
that Shri S. T, Desai has assured the 
Court that the conscionable stand of 


by this assurance —— that if the dea- 
ler repays to the purchaser the for- 
feiture will not’ apply to such sums. 
11. The trinity of points in con- 
troversy turns on (a) legislative com- 
petency: (b) contravention of Art. 19; 
and (c) breach of processual equality 
guaranteed under Art. 14. The pivo- 
tal problem is one of legislative com- 
petency, The other two, if good, are 
sufficient to void the provisions 
under challenge but have been feeb- 
ly put forward, counsel being per- 
haps aware of the bleak prospects. 
12. He who runs and reads gets 
the facts without difficulty since the 
Revenue has done nothing more than 
forfeit the sums recovered from cus- 
tomers by dealers in the teeth of Sec- 
tion 46, less refunded sums, if any. 
Even so, the State, under our consti- 
tutional scheme, has limited legisla- 
tive powers restricted to List II and 
List III of the Seventh Schedule. If 
S. 37 (1) (a) spills over the Entries 
in List II (Entries 54 and 64) and can- 
not be salvaged under the doctrine 
of ancillary powers, the law must he 
bad, morality notwithstanding. The 
State has no divine right to rob the 
robber. The money, if illegally 
gathered either by mistake or by men- 
dacity, must go back to whom it he- 
longs, and not to the State, Nor is 
there any legislative entry which 
arms the State to sweep all illegal le- 
vies connected with sales from the 
merchant community into its coffers. 
This is the kernel of the submission, 
which has appealed to the High 
Court. The counter-argument which 
has been urged by Shri S. T. Desai, 
for the State, reinforced by added 
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glosses by Shri Nariman, is that the 
State has the right not merely to im- 
pose tax on sales but to ensure that 
the sales tax law is not misused by 
the commercial community to fob off 
pseudofiscal burden upon the con- 
sumer community. It is elementary 
economic theory that while the legal 
burden of sales tax falls upon the 
dealer, the fiscal impact is eventual- 
ly on the consumer. A welfare State, 
with its logos and legend as social 
justice, has a sacred duty while it 
exercises its power of taxation to po- 
lice the operation of the law in such 
manner as to protect the public from 
any extra burden thrown on it by 
merchants under cover of the statute. 


13. Bearing in mind the quint- 
essential aspects of the rival conten- 
tions, let us stop and take stock, The 
facts of the case are plain. The pro- 
fessed object of the law is clear. The 
motive of the legislature is irrelevant 
to castigate an Act as a colourable 
device, The interdict on public mis- 
chief and the insurance of consumer 
interests against likely, albeit, un- 
witting or ‘ex abundanti cautela’ ex- 
cesses in the working of a statute 
are not merely an ancillary power 
but surely a necessary obligation of 
a social welfare State. One potent 
prohibitory process for this consum- 
mation is to penalize the trader by 
casting a no-fault or absolute liabi- 
lity to ‘cough up’ to the State the 
total ‘unjust? takings snapped up and 
retained by him ‘by way of tax’ 
where tax is not so due from him, 
apart from other punitive impositions 
to deter and to sober the merchants 
whose arts of dealing with customers 
may include ‘many a little makes a 
mickle’. If these steps in reasoning 
have the necessary nexus with the 
power to tax under Entry 54 List II, 
it passes one’s comprehension how 
the impugned legislation can be de- 
nounced as exceeding legislative com- 
petence or as a ‘colourable device’ or 
as ‘supplementary, not complemen- 
tary’. But this is precisely what the 
High Court has done, calling to its 
aid passages culled from the rulings 
of this Court and curiously distin- 
guishing an earlier Division Bench 
decision of that very Court a proce- 
dure which, moderately expressed, 


does not accord with comity, disci- 
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pline and the rule of law. The puz- 
zle is how minds trained to objectify 
law ean reach fiercely opposing con- 
clusions. 


14. Expressions like ‘colourable 
device’ and ‘supplementary and not 
complementary’ have a tendency to 
mislead, Logomachy is a tricky legal 
trade; semantic nicety is a slippery 
mariner’s compass for courts and the 
three great instrumentalities have, 
ultimately, to render account to the 
nation. 
The true diagnosis of interpretative 
crises is as much the perplexity of 
deciphering the boundaries of consti- 
tutional power as attitudinal ambi- 
valence and economic predilections of 
those who sit to scan the symbols and 
translate their import. Shakespeare 
unconsciously haunts the halls of jus- 
tice: ‘Thy wish was father, Harry, to 
that thought’ (Henry IV, Scene 5). In 
our view, the true key to constitu- 
tional construction is to view the 
equity of the statute and sense the 
social mission of the law, languge 
permitting, against the triune facets 
of justice highlighted in the Preamble 
to the Paramount Parchment, read 
with a specious signification of the 
listed entries concerned. If then we 
feed this programme into the judicial 
cerebration with the presumption of 
constitutionality super-added, the re- 
sult tells us whether the measure is 
ultra vires or not. The doctrine of an- 
cillary and incidental powers is also 
embraced within this scheme of inter- 
pretation. 


15. An overview of the relevant 


string of rulings of this Court may 
now be undertaken, The basic ratio, 
if we may condense the legal test 


that divides the constitutional from 
the unconstitutional, is that if all that 
the legislation means to do is to 
take over, whatever the verbal veils 
worn, the collections which were ex 
hypothesi not sales tax but were il- 
legal additives as if sales tax were 
due, charged along with the price by 
the dealer, then such an expropriation 
of the expropriators (putting it in a 
morally favourable, though exaggerat- 
ed, light for the State) is beyond En- 
try 54 and therefore ultra vires, On 
the other hand, all real punitive mea- 
sures, including the dissuasive pe- 
nalty of confiscating the excess col- 
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lections, are valid, being within the 
range of ancillary powers of the 
legislature competent to exact a sales 
tax levy. The punitive impost in 
S. 37 (1) (a) is therefore legitimate 
and valid. If we accept this test, ihe 
appeals must succeed, so far as this 
point is concerned. 


16. Before scanning the decisions 
to discover the principle laid down 
therein, we may dispose of the con- 
tention which has appealed to the 
High Court based on ‘colourable de- 
vice’. Certainly, this is a malignant 
expression and when flung with fa- 
tal effect at a representative instru- 
mentality like the Legislature, de- 
serves serious reflection. If, forget- 
ting comity, the Legislative wing 
charges thé Judicative wing with 
‘eolourable’ judgments, it will be in- 
tolerably subversive of the rule of 
law, Therefore, we too must restrain 
Ourselves from making this charge 
except in absolutely plain cases and 
pause to understand the import of the 
doctrine of colourable exercise of 
public power, especially legislative 
power, In this branch of law, ‘colour- 
able’ is not ‘tainted with bad faith 
or evil motive’; it is not pejorative 
or crooked. Conceptually,  ‘colour- 
ability’ is bound up with incompe- 
tency. ‘Colour’, according to Black’s 
Legal Dictionary, is ‘an appearance, 
semblance or simulacrum, as distin- 
guished from that which is real ...... 
a deceptive appearance a lack of 
reality’, A thing is colourable which 
is, in appearance only and not in rea- 
lity. what it purports to be. In 
Indian terms, it is maya. In the juris- 
prudence of power, colourable exer- 
cise of or fraud on legislative power 
‘or, more frightfully, fraud on the 
(Constitution, are expressions which 
merely mean that the legislature is 
incompetent to enact a particular law 
although the label of competency is 
stuck on it, and then it is colourable 
legislation, It is very important to 
motice that if the legislature is com- 
petent to pass the particular law, the 
motives which impel it to pass the 
law are really irrelevant. To put it 
more relevantly to the case on hand, 
if a legislation, apparently enacted 
under one Entry in the List, falls in 
plain truth and fact, within the con- 
tent, not of that Entry but of one 
assigned to another legislature, it can 
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be struck down as colourable even if 
the motive were most commendable. 
In other words, the letter of the law 
notwithstanding, what is the pith and 
substance of the Act? Does it fall 
within any entry assigned to that 
legislature in pith and substance, or 
as covered by the ancillary power 
implied in that Entry? Can the legis- 
lation be read down reasonably to 
bring it within the legislature’s con- 
stitutional powers? If these ques- 
tions can be answered affirmatively, 
the law is valid. Malice or motive is 
beside the point, and it is not per- 
missible to suggest Parliamentary in- 
comptence on the score of mala fides. 


17. So much is well-established 
law, Therefore, if the dealers in the 
appeals before us charge the 
ment with the vice of colourability, 
they must make out that in pith and 
substance the impugned legislation 
does not fall within Entry 54 read 
with Entry 64 of List II, that it is 
not embraced even by the expansive 
connotation of ancillary powers and 
that it is not possible to save the law 
even by reading down some of the 
wide expressions used. In the pre- 
Sent case, the narrow issue is as to 
whether the forfeiture clause in Sec- 
tion 37 (1) is bad because of the be- 
setting sin of colourability. If it is a 
punitive measure to protect public 
interest in the enforcement of the 
fiscal legislation, it falls squarely 
within the area of implied powers. 
Therefore, the finer point stressed by 
Shri Kaji is that the expression ‘for- 
feiture’ is a ritualistic recital to cover 
up a secret design to snatch from 
the traders sums which cannot he 
reached at except by the device of 
forfeiture. In frank fact, it is not a 
measure of penalty but an oblique 
methodology to do an illegitimate 
thing which is beyond the legisia- 
tures legitimate reach. We have, 
therefore, to examine this short point 
in the light of the decisions of this 
Court. 


18. Coming to ‘forfeiture’, what is 
the true character of a ‘forfeiture’? 
It is punitive in infliction, or merely 
another form of exaction of money by 
one from another? If it is penal, it 
falls within implied powers, If it is 
an act of mere transference of money 
from the dealer to the State, then it 
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falls outside the legislative entry. 
Such is the essence of the decisions 
which we will presently consider. 
There was a contention that the ex- 
pression ‘forfeiture’ did not denote a 
penalty, This, perhaps, may have to 
be decided in the specific setting of 
a statute, But, speaking generally, 
and having in mind the object of Sec- 
tion 37 read with S. 46, we are in- 
clined to the view that forfeiture has 
a punitive impact. Black’s Legal Dic- 
tionary states that ‘to forfeit’ is ‘to 
lose, or lose the right to, by some 
error, fault, offence or crime, ‘to in- 
cur a penalty’, ‘Forfeiture’, as judi- 
cially annotated, is ‘a punishment an- 
nexed by law to some illegal act or 


negligence ...... ’, ‘something imposed 
as a punishment for an offence or 
delinquency. The word, in this 


sense, is frequently associated with 
the word ‘penalty’. According to 
Black’s Legal Dictionary. 


“The terms ‘fine’, ‘forfeiture’, and 

‘penalty’, are often used loosely, and 
even confusedly; but when a discri- 
mination is made, the word ‘penalty’ 
is found to be generic in its charac- 
ter, including both fine and forfei- 
ture, A ‘fine’ is a pecuniary penalty, 
and is commonly (perhaps always) to 
be collected by suit in some form. A 
‘forfeiture’ is a penalty by which one 
loses his rights and interest in his 
property.” 
More explicitly, the U. S. Supreme 
Court has explained the concept of 
‘forfeiture’ in the context of statu- 
tory construction. Chief Justice 
Taney, in the State of Maryland v. 
The Baltimore & Ohio RR Co. (1846) 
11 L ed 714 at p. 722 observed: 


“And a provision, as in this case, 
that the party shall forfeit a particu- 
lar sum, in case he does not perform 
an act required by law, has always, 
in the construction of statutes, been 
regarded not as a contract with the 
delinquent party, but as the punish- 
ment for an offence. Undoubtedly, in 
the case of individuals, the word for- 
feit is construed to be the language 
of contract, because contract is the 
only mode in which one person can 
become liable to pay a penalty to 
another for breach of duty, or the 
failure to perform an obligation, In 
legislative proceedings, however, the 
construction is otherwise, and a for- 
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feiture is always to be regarded as 
a punishment inflicted for a violation 
of some duty enjoined upon the 
party by law; and such, very clear- 
ly, is the meaning of the word in the 
act in question.” 


_ 19. The same connotation has been 
imparted by our Court too. A Bench 
has held:* 


_ “According to the dictionary mean- 
ing of the word ‘forfeiture’ the loss 
or the deprivation of goods has got 
to be in consequence of a crime, of- 
fence or breach of engagement or has 
to be by way of penalty of the 
transgression or a punishment for an 
offence. Unless the loss or depriva- 
tion of the goods is by way of a pe- 
nalty or punishment for a crime, of- 
engagement it 
would not come within the definition 
of forfeiture.” 

This word ‘forfeiture’ must bear the: 
same meaning of a penalty for breach| 
of a prohibitory direction. The fact 
that there is arithmetical identity, 
assuming it to be so, between the 
figures of the illegal collections made’ 
by the dealers and the amounts for- 
feited to the State cannot create a 
conceptual confusion that what is 
provided is not punishment but al 
transference of funds. If this view: 
be correct, and we hold so, the legis- 
lature, by inflicting the forfeiture, 
does not go outside the crease when 
it hits out against the dealer and de- 
prives him, by the penalty of the 
law, of the amount illegally gather- 
ed from the customers, The Criminal 
Procedure Code, Customs and Excise 
Laws and several other penal statu- 
tes in India have used diction which 
accepts forfeiture as a kind of pe- 
nalty, When discussing the rulings of 
this Court we will explore whether 
this true nature of ‘forfeiture’ is 
contradicted by anything we can find 
in S. 37 (1), 46 or 63, Even here 
We may reject the notion that a pe- 
nalty or a punishment cannot be cast 
in the form of an absolute or no- 
fault liability but must be preceded 
by mens rea, The classical view that 
‘no mens rea, no crime’ has long ago 
been eroded and several laws in India 
and abroad, especially regarding eco- 








*Bankura Municipality v. Lalji Raja 
& Sons: AIR 1953 SC 248, 250. 
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nomic crimes and departmental pe- 
nalties, have created severe punish- 
ments even where the offences have 
been defined to exclude mens rea. 
Therefore, the contention that Sec- 
tion 37 (1) fastens a heavy liability 
regardless of fault has no force in 
depriving the forfeiture of the chrac- 
ter of penalty, 


20. We shall now turn to the ple- 
thora of precedents which have ac- 
cumulated over the years dealing 
with sales tax legislations from dif- 
ferent States, the patterns varying in 
structure, although the financial im- 
pact on the dealers is the same. The 
landmark case is Abdul Quader (1964) 
6 SCR 867:(AIR 1964 SC 922) al- 
though Ashoka Marketing Co. (1970) 3 
SCR 455:(AIR 1971 SC 946) and 
Annapoorna Biscuit Mfg, Co., (1973) 
3 SCR 987:(AIR 1973 5C 1333) 
among others are also pertinent deci- 
sions, While there are earlier deci- 
sions, we may as well start off with 
Abdul Quader. There, the appellant 
dealer collected sales tax from the 
purchasers of betel leaves but did 
not pay the amount so collected to 
the government, When the tax autho- 
rities directed the appellant to pay 
the said amounts into the treasury, 
he filed a writ petition questioning 
the validity of S. 11 (2) of the Hyde- 
rabad General Sales Tax Act, 1950 
which was the authority relied on by 
the government to make the direc- 
tion, The problem and the answer 
thereto were squarely stated by Shri 
Justice Wanchoo, speaking for the 
Court. We may excerpt that portion 


which formulates the question and 
furnishes the answer. 
“The first question therefore that 


falls for consideration is whether it 
was open to the State legislature 
under its powers under Entry 54 of 
List II to make a provision to the ef- 
fect that money collected by way of 
tax, even though it was not due as a 
tax under the Act, shall be made 
over to Government, Now it is clear 
that the sums so collected by way of 
tax are not in fact tax exigible under 
the Act, So it cannot be said that the 
State legislature was directly legisla- 
ting for the imposition of sales or 
purchase tax under Entry 54 of List 
TI when it made such a provision, for 
on the face of the provision, the 
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amount, though collected by way of 
tax, was not exigible as tax under 
the law. The provision however is 
attempted to be justified on the 
ground that though it may not be 
open to a State legislature to make 
provision for the recovery of an 
amount which is not a tax under En- 
try 54 of List II in a law made for 
that purpose, it would still be open 
to the legislature to provide for pay- 
ing over all the amounts collected by 
way of tax by persons, even though 
they really are not exigible as tax, 
as part of the incidental and ancil- 
lary power to make provision for the 
levy and collection of such tax. Now 
there is no dispute that the heads of 
legislation in the various Lists in the 
Seventh Schedule should be inter- 
preted widely so as to take in all 
matters which are of a character in- 
cidental to the topics mentioned 
therein, Even so, there is a limit of 
such incidental or ancillary power 
flowing from the legislative entries | 
in the various Lists in the Seventh 
Schedule. These incidental and an- 
cillary powers have to be exercised 
in aid of the main topic of legisla- 
tion, which, in the present case, is al 
tax on sale or purchase of goods. All 
powers necessary for the levy and 
collection of the tax concerned and 
for seeing that the tax is not evaded 
are comprised within the ambit of 
the legislative entry as ancillary or 
incidental. But where the legislation 
under the relevant entry proceeds on 
the basis that the amount concerned 
is not a tax exigible under the law 
made under that entry, but even so. 
lays down that though it is not exi- 
gible under the law, it shall be paid 
over to Government, merely because 
some dealers by mistake or other- 
wise have collected it as tax, it is 
difficult to see how such provision 
can be ancillary or incidental to the 
collection of tax legitimately due 
under a law made under the relevant 
taxing entry, We do not think that 
the ambit of ancillary or incidental 
power goes to the extent of permit- 
ting the legislature to provide that 
though the amount collected — may 
be wrongly — by way of tax is not 
exigible under the law as made 
under the relevant taxing entry, it 
shall still be paid over to Govern- 
ment, as if it were a tax. The legis- 
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lature cannot under Entry 54 of List 
II make a provision to the effect 
that even though a certain amount 
collected is not a tax on the sale or 
purchase of goods as laid down by 
the law, it will still be collected as 
if it was such a tax. This is what 
S. 11 (2) has provided, Such a pro- 
vision cannot in our opinion be treat- 
ed as coming within incidental or 
ancillary powers which the legisla- 
ture has got under the relevant tax- 
ing entry to ensure that the tax is 
levied and collected and that its eva- 
sion becomes impossible. We are 
therefore of opinion that the provi- 
sion contained in S. 11 (2) cannot be 
made under Entry 54 of List I and 
cannot be justified even as an inci- 
dental or ancillary provision permit- 
ted under that entry.” (pp. 872-873) 
(of SCR): (at p. 923 of ATR) 

The Court proceeded to refer to an 
attempt made to justify the provi- 
sion as providing for a penalty, but 
found nothing in the text to justify 
the impugned sub-section (2) of Sec- 
tion 11, as a penalty for breach of 
any prohibition under the Act, On 
the other hand, in the setting of the 
statute, the Court came to the con- 
trary conclusion: 


“Section 11 (2) in our opinion has 
nothing to do with penalties and 
cannot be justified as a penalty on 
the dealer. Actually S, 20 makes 
provision in Cl, (b) for penalty in the 
case of breach of S. 11 (1) and makes 
the person committing a breach of 
that provision liable, on conviction by 
a Magistrate of the first class, to a 
fine, ...... In this connection we may 
refer to Cl. (c) of S, 20 which pro- 
vides that any person who fails ‘to 
pay the amounts specified in sub-sec- 
tion (2) of Section 11 within the pre- 
scribed time’ shall, on a conviction 
by a Magistrate be liable to fine, It 
is remarkable that this provision 
makes the person punishable for his 
failure to pay the amount which is 
not authorised as a tax at all under 
the law, to Govt, It does not provide 
for a_ penalty (sic) collecting the 
amount wrongly by way of tax from 
purchasers which may have been 
justified as a penalty for the purpose 
of carrying out'the objects of the 
taxing legislation, If a dealer has 


1977 S, C./144 XII G—2 























S.C. 2289 


collected anything from a purchaser 
which is not authorised by the tax- 
ing law, that is a matter between 
him and the purchaser, and the pur- 
chaser may be entitled to recover the 
amount from the dealer, But unless 
the money so collected is due as a 
tax, the State cannot by law make it 
recoverable simply because it has 
been wrongly collected by the deal- 
er, This cannot be done directly 
for it is not a tax at all within the 
meaning of Entry 54 of List II, nor 
can the State legislature under the 
guise of incidental or ancillary power 
do indirectly what it cannot do 
directly.” (p. 874) (of SCR): (at page 
924 of ATR) (underscoring ours) 


21. The crucial ratio lies in the 
underscored passage, Had there been 
a penalty, including forfeiture, coupl- 
ed with a prohibition against col- 
lecting any amount wrongly by way 
of tax from purchasers, it ‘may have 
been justified as a penalty for the 
purpose of carrying out the objects 
of the taxing legislation’, In a sense, 
Abdul Quader, (AIR 1964 SC 922) 
demarcates the constitutional water 
shed between merely laying hands 
upon collections by way of tax by 
traders although they are not exigible 
from traders (a provision for which 
the State is under-powered by En- 
try 54 of List II, even expanding it 
by the doctrine of implied powers) 
and the policing by penalizing, in- 
cluding forfeiting illegal exactions, of 
the working of a taxing statute and 
inhibiting injury to the public. 


22, We may now pass on to 
Ashoka Marketing Co. (AIR 1971 SC 
946) where this Court had to consi- 
der a slightly different provision from 
what fell for decision in Abdul Qua- 
der (AIR 1964 SC 922), In the lat- 
ter, the provision directed that 
every person who had collected any 
amount by way of tax otherwise than 
In accordance with the provisions of 
the Act should pay over to the gov- 
ernment ...... the amount so collect- 
ed by him ...... This was a naked 
seizure of money collected by the 
dealer there being no prohibition and 
no penalty and no obligation for the 
government to return such sums to 
the purchasers from whom they 
were taken. In Ashoka Marketing Co. 
the provision in S. 20A went further. 
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While the illegal collections were to 
be made over: to the government 
treasury it was further provided 
that such amounts shall be held by 
the State Government in trust for 
the person from whom it was rea- 
lized by the dealer and the dealer 
himself on -depositing these sums 
into Government treasury shall be 
discharged from his obligation to 
return the sums to the purchasers. 
There was an incidental direction 
that, on a claim being made by ag- 
grieved buyers, these driblets shall 
be refunded. The scheme of Cl. (8) 
of S. 20A made it clear that the legis- 
lation was in public interest, that 
while suits against dealers to recover 
paltry sums by a large number of 
customers would lead to endless and 
expensive litigation, a simpler process 
of returning those sums on applica- 
tion by the relevant purchasers 
would protect the common buyer 
while depriving the dealers of their 
unjust gains, It was manifestly a 
consumer protection measure, as we 
see it, Shah, J, speaking for the 
Court, held that this pro bono pub- 
lico purpose did not dissolve the con- 
stitutional disability and ruled: 

“The State Legislature may under 
Entry 54 List II, be competent to en- 
act a law in respect of matters neces- 
sarily incidental to ‘tax on sale and 
purchase of goods. But a provision 
compelling a dealer who has delibe- 
rately or erroneously recovered an 
amount from the purchaser on a re- 
presentation that he is entitled to re- 
cover it to recoup himself for pay- 
ment of tax, to pay over that 
amount to the State cannot, in our 
judgment, be regarded as neces- 
sarily incidental to levying an 
amount as tax which the State is in- 
competent to levy, A mere device 
cannot be permitted to defeat the pro- 
vision of the Constitution by cloth- 
ing the claim in the form of a de- 
mand for depositing the money with 
the State which the dealer has col- 
lected, but which he was not entitled 
to collect.” (pp. 463-464) (of SCR): (at 
p. 951 of ATR) 

This decision has been followed by a 
smaller Bench in Annapoorna (AIR 
1973 SC 1333) with no additional rea- 
sons adduced. 

. 23. In Ashoka (AIR 1971 SC 946) 
the Bench did not follow Orient 
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Paper Mills (1962) 1 SCR 549: (AIR 
1961 SC 1438) where fairly similar 
provisions were attacked, but repuls- 
se by this Court with the observa- 
ion: 


“The Legislature of the Orissa State 

was therefore competent to exercise 
power in respect of the subsidiary or 
ancillary matter of granting refund 
of tax improperly or illegally collect- 
ed, and the competence of the Legis- 
lature in this behalf is not canvassed 
by counsel for the assessees, If com- 
petence to legislate for granting re- 
fund of sales-tax improperly collect- 
ed be granted, is there any reason to 
exclude the power to declare that 
refund shall be claimable only by’ 
the person from whom the dealer 
has actually realised the amounts by 
way of sales-tax or otherwise? We 
see none.” (p. 461: Ashoka) (of SCR): 
{at p, 950 of ATR) : 
Despite this holding in Orien the 
Court — a larger Bench — held that 
the taking over of sums collected by 
dealers from the public under guise 
of tax solely with a view to return 
them to the buyers so deprived was 
not ‘necessarily incidental’ to ‘tax on 
the sale and purchase of goods’. We 
respectfully disagree. 





24. In a developing country, ‘with 
the mass of the people illiterate and 
below the poverty line, and most of 
the commodities concerned constitute 
their daily requirements, we see suf- 
ficient nexus between the power to 
tax and the incidental power to pro- 
tect purchasers from being subject- 
ed to an unlawful burden. Social 
justice clauses, integrally connected 
with the taxing provisions, cannot 
be viewed as a mere device or want- 
ing in incidentality, Nor are wel 
impressed with the contention turning 
on the dealer being an agent (or not) 
of the State vis a vis sales tax; and 
why should the State suspect when 
it obligates itself to return the 
moneys to the purchasers? We do 
not think it is more feasible for ordi- 
nary buyers to recover from the 


common run of dealers small sums 
than from government, We expect a 
sensitive government not to bluff 


but to hand back. So, we largely dis- 
agree with Ashoka (AIR 1971 SC 946) 
while we generally agree with Abdul 
Quader (AIR 1964 SC 922), We must 
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mention that the question as to whe- 


ther an amount which is illegally col-. 


lected as sales tax can be forfeited 
did not arise for consideration in 
Ashoka. - 


25. We may conclude with the 
thought that Parliament and the 


State legislatures will ‘make haste to 
inaugurate viable publie interest liti- 
gation procedures cutting costs and 
delays. After all, the reality of rights 
is their actual enjoyment by the 
citizen and not a theoretical set of 
magnificent grants. ‘An acre in 
Middlesex’, said Macaulay, ‘is better 
than a principality in Utopia’. Added 
Prof, Schwartz: ‘A legal system that 
works to serve the community is 
better than the academic conceptions 
of a bevy of Platonic guardians un- 
responsive to public needs’.* 

26. A march past the other deci- 
sions of this Court having some rele- 
vance to the point at issue is at this. 
stage useful. Kantilal Babulal (1968) 1 
SCR 735:(AIR 1968 SC 445) dealt 
with a provision substantially simi- 
lar to the one that falls for conside- 
ration in the present case. After lay- 
ing down a prohibition against col- 
lection by dealers from purchasers of 
amounts by way of sales tax ‘unless 
he is a registered dealer and is liable 
to pay tax himself’, Section 12A of 
the concerned Act (Bombay Sales Tax 
Act V of 1946) provided that collec- 
tions contrary to the provision shall 
be forfeited to the State Govern- 
ment, The Revenue urged that Sec- 
tion 12A (4), which dealt with ‘for- 
feiture’ was a penal provision inci- 
dental to the power to tax sales. The 
Court expressly declined to investi- 
gate whether the provision was penal 
at all. However, it was assumed that 
a penal provision owas within the 
legislative competence of the State 
legislature and the entire discussion, 
and therefore the sole ratio, turned 
on the alleged violation of Article 19 
(1) (ff). It was held that Art. 19 
was violated because, in the Court’s 
view, the forfeiture clause was silent 
as to the machinery and procedure 
to be followed in determining the 
question as to whether there had 
been a contravention of S., 12A (1D) 


*Bernard Schwartz: The Law in Ame- 
riea p 7: American Heritage 
Bicentennial Series, 
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and (2) and, if so, to. what extent. 
Processual reasonableness being ab- 


sent, Art. 19 (1) (£) stood contraven- 
In short, the whole decision 
focussed attention on the procedural 
portion of the law being repugnant 
to Art, 19 (4) (f) read with Art. 19 
(5}. It did not engage in a considera- 
tion of legislative competence. 
27. Aside from this case, the other 
rulings of this Court like Maneklal, 


' (1967) 3 SCR 65: (AIR 1967 SC 1373); 


George Oakes (1962) 2 SCR 570: (AIR 
1962 SC 1037); Javeri (1973) 2 SCR 
691 : (AIR 1973 SC 84) and Abdulla 
(1971) 2 SCR 817: (ATR 1971 SC 792) 
have only a peripheral relevancy. 
While we have listened, perused and 
reflected over these citations, we 
have screened them from specific re- 
ference in this judgment since these 
decisions were cited by counsel] mere- 
ly to drive home the significance of 
some stray thought expressed in these 
judgments having but marginal 
meaningfulness, 

28. Skilful submissions were made 
on the construction of the text of 
S. 37 (1) of the Aet to convince us 
that the sub-section itself made a dis- 
tinction between penalty and  forfei- 
ture, suggesting that forfeiture, was not 
regarded as a penalty. Side references 
to a few other sections were made to 
reinforce this thesis, The identity of 
the forfeit and the illegal collection 
was also urged by the assessee as a 
tell-tale circumstance to contend that 
it could not be a penalty. Moreover, 
the express penalty in S. 37 (1) (a) 
had a ceiling while the additive for- 
feit was unlimited. A penny worth 
of penalty and a pound worth of 
forfeiture proved that the statute it- 
self meant the latter to be not a pe- 
nalty, From a verbal, syntactic and 
structural angle there is something to 
be said for this submission, But the 
heart of the matter is that the for- 
feit in the inartistically worded sec- 
tion is plainly punitive, not nakedly 
confiscatory, 

29. The marginal note which, in 
ambiguous situations, may shed some 
light, treats the forfeit also as a pe- 
nalty. Secondly, the words of a sta- 
tute are purposeful symbols to be de- 
coded straightforwardly, not by un- 
veiling the words behind the words. 
And so, when S. 37 (1) expressly 
says that the wrongful collections 
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shall be forfeited it means what it 
says. Forfeiture being penal, termi- 
nologically, it must bear the same 
sense here too, Moreover, so far as 
the Act of 1959 is concerned, there is 
no case of outwitting any anterior 
judicial verdict, The fact that mens 
rea is excluded and the penal for- 
feiture can be enormous are germane 
ito legislative policy, not for judicial 
compassion, A limited penalty, with- 
Out forfeiture, may prove illusory 
where the illegal collections run in- 
ito millions. The inevitable conclu- 
sion is that the forfeiture in Section 
37 (1) is competent legislation, 

30. Before we move on to a con- 
sideration of the fragile charges of 
flouting Arts. 19 (1) ( and 14, we 
may state that Shri Nariman’s invi- 
tation to take a new look at the pro- 
blem need not be considered in the 
view, we take. The Maharashtra 
State, for whom he appears, is the 
intervener and the Maharashtra legis- 
lation has a better sense of equity, 
the dealer being absolved from 
purchasers’ claims and Govern- 
ment squarely undertaking to repay 
them, We expect Gujarat to legis- 
late not merely to forfeit but also to 
be fair to the dealer and buyer, The 
possible consequences of inaction, 
which we are not examining, will 
not be lost on that State, we hope. 

31. The challenge based on Arti- 
cle 14 is met by this Court’s ruling 
in Maganlal Chhaganlal (1975) 1 SCR 
1: (AIR 1974 SC 2009), The High 
Court has found no merit in it either 
although, as will be presently seen, 
we have to read S. 37 (1) in such 
manner as to pare down the gaping 
disparity in impact between Section 
37 (1) and S. 64 (1) (h). Article 19 (1) 
(f) also cannot avail, in view of Kan- 
tilal (AIR 1968 SC 445) where the 
only infirmity found by this Court 
was procedural, This short-fall has 
been made good in the present Act 
and the High Court itself has re- 
jected the plea as not pressed. 

32. Shri Kaji has urged that the 
dealers will, under the scheme of the 
Act, have the worst of both the 
worlds and that is unreasonable. The 
State forfeits the whole illegal (often 
erroneous) collections and the pur- 
chasers can demand back the very 
same sums, There is injustice here. 
Without holding that Art. 19 (5) is 
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violated, we think the ends of justice 
can be met by reading down the for- 
feiture clause interpretatively. 

33. Section 37 (1) does say that 
‘any sum collected by the person by 


way of tax ...... shall be forfeited 
eveeiasevwsy >, Literally read, the whole 
sum goes to the State. Let us sup- 
pose the dealer has returned the 
whole or part of the collections to 
the customers. Should the whole 
amount, regardless of such repay- 


ment, be forfeited? We think not. 
34. Section 37 (1) uses the expres- 
sion, in relation to forfeiture, ‘any 
sum collected by the person ......... 
shall be forfeited’. What does ‘col- 
lected’ mean here? Words cannot 
be construed effectively without re- 
ference to their context. The setting 
colours the sense of the word. The 
spirit of the provision lends force tc 
the construction that ‘collected’ means 
‘collected and kept as his’ by the 
trader. If the dealer merely gathered 
the sum by way of tax and kept i 
in suspense account because of dis- 
pute about taxability or was ready 
to return it if eventually it was nol 
taxable, it was not collected, ‘Collect- 
ed’, in an Australian Customs Tarif 
Act, was held by Griffith C. J., no 
‘to include money deposited under ar 
agreement that if it was not legalls 


payable it will be returned’: (Word: 
& Phrases, p. 274). We therefor 
semanticise ‘collected’ not to cove! 


amounts gathered tentatively to bt 
given back if found non-exigible fron 
the dealer. 

35. The expression ‘forfeiture’ mai 
now be examined. For one thing 
there is authority to hold that ‘shal 
be forfeited’ means ‘liable to be for 
feited’, depending on the settini 
and the sense of the statute. Lore 
Porter, in Attorney General v. Par. 
sons, 1956 AC 421 observed, in thi 
context of language suggestive 0 
automatic forfeiture, negativing sucl 
inference: 

“The strength of the opposite opin 
ion rests uopn the fact that ‘forfei 
ture’ in Section 1 (1) must, on th 
construction which I have § adopted 
mean ‘liable to forfeiture’, whereas 
as my noble and learned friend Lor 
Morton of Henryton points out i 
his opinion, which J have had an op 
portunity of reading, it bears th 
meaning of ‘forfeited’ and not liabl 
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to ‘forfeiture’ in sub-section (2) (iv). 
This is true, but the collocation is 
different, Admittedly the word ‘for- 
feite? may bear the meaning ‘liable 
to forfeiture’ at the will of the per- 
son to whom the right of forfeiture 
is given and does not, in every case, 
imply automatic forfeiture.” (p. 443) 
Lord Cohen, in the same judgment, 
considered it appropriate to read ‘for- 
feiture’ as meaning ‘liable to be for- 
feited” Although there was a con- 
flict of opinion on this point, it is 


sufficient to state that such a con- 
struction is tenable, Moreover, Sec- 
tion 37 itself contains a clear clue 


indicative of the sense in which ‘shall 
be forfeited’ has been used. Section 
37 (2) directs the Commissioner to 
issue notice to the assessee to show 
cause why a penalty, with or with- 
out forfeiture, should not be imposed 
on him. Such a notice, with specific 
reference to forfeiture, points to an 
option in the Commissioner to for- 
feit or not to forfeit or partly to for- 
feit. This is made plainer in Section 
37 (3) which reads: ‘The Commis- 
sioner shall, thereupon, hold an en- 
quiry and shall make such order as 
he thinks fit? This order embraces 
penalty and forfeiture, Therefore the 


Commissioner is vested with a dis- 
cretion to forfeit the whole or any 
lesser sum or none at al. We limit 
the sense of ‘shall be forfeited’ as 
meaning ‘shall be liable to be for- 


feited’. 

36. This signification of ‘forfeiture’ 
as ‘liability to forfeiture’ saves the 
equity of the statute. The Commis- 
sioner must have regard to all the 
circumstances of the case, including 
the fact that amounts illegally col- 
lected have been returned to the 
purchasers to whom they belong be- 
fore passing the final order. We are 
clear in our minds that the  forfei- 
ture should operate only to the ex- 
tent, and not in excess of, the total 
collections less what has been return- 
ed to the purchasers. We may goa 
step further to hold that it is fair and 
reasonable for the Commissioner to 
consider any undertaking given by the 
dealer that he will return the 
amounts collected from purchasers to 
them. The humanism of a provision 
mzy bea. upon its constitutionalism. 
Counsel] have argued, is it not wn- 
reasonable to forfeit huge sums and 
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still to expose the dealer to several 
actions? Is it not discriminatory to 
make the departmental punishment 
disproportionately onerous vis a vis 
criminal inflictions under S. 64 (1) 
(h)? Blessed are they who are pro- 
secuted, for the criminal law is 
benign! These possibilities only 
underscore the necessity, even on 
conviction, of deprivation of illicit 
collections as on departmental pe- 
nalty imposts, coupled with discharge 
for dealers pro tanto plus inexpen- 
sive and prompt return of sums to 
purchasers by rough and ready veri- 
fications followed by money order re- 


mittances, While we uphold the 
legislation, we suggest such salva- 
tionary modifications, if constitu- 


tionality is to be impregnable. There 
is no last word in constitutional law. 
37. For the nonce, we are satisfied 


that these speculative interrogations 
do not destabilize the constitutional 
position, Moreover, our construction 


obligates the State not to forfeit sums 
already returned, undertaken to be 
returned and the like, Our direction 
that the State shall disgorge the 
sums, by some easy process, back to 


the buyers helps the dealer against 
claims from the former. 
38. The apparent apprehension 


that the financial burden of forfei- 
ture can be avoided if the dealer is 
prosecuted is also not correct. The 
criminal court can punish only to the 
extent specified in S. 64 (1), Section 
37 (4), properly read, forbids penalty 
plus prosecution, but permits forfeit- 
ure plus prosecution, The word ‘pe- 
nalty’ in its limited sense in Section 
37 (1) and S. 37 (4) does not include 
forfeiture which is a different puni- 
tive category, Forfeiture is a penalty 
in its generic sense, but not a penalty 
in the specific signification in Section 
37 (1) and (4). After all, the func- 
tionary is exercising quasi-judicial 
powers and not insisting on maximum 
exactions, Every consideration which 
ig just and relevant must enter his 
verdict lest the order itself be vitiat- 
ed for being unreasonable or per- 
verse exercise of discretion. The ful- 
filment of the undertaking must be 
ensured by necessary guarantees so 
that the dealer may not play a 
double game and the purchaser stand 
betrayed. We are not giving any 
hidebound prescriptions but stating 
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guidelines for taxing authorities who 
exercise these quasi-judicial powers. 
There is a tendency for valiant tax 
executives clothed with judicial 
powers to remember their former 
capacity at the expense of the lat- 
ter, In a Welfare State and in ap- 
preciation of the nature of the judi- 
cia] process, such an attitude, moti- 
vated by various reasons, cannot be 
commended. The penalty for devi- 
ance from these norms is the peril 
to the order passed. The effect of 
mala fides on exercise of administra- 
tive power is well established, 

39. In strict legality, once the 
money is forfeited to the State, there 
is no obligation to make it over to 
the purchaser, but in the welfare 
orientation of our State and certain 
constitutional emanations we leave 
unexplored, such an obligation should 
be voluntarily undertaken. 

40. A fairly exhaustive survey of 
case-law has been made, consuming 


considerable industry of counsel and 
presenting a sky-view and ground- 
view of judicial mentation in this 


branch of sales-tax law, bedrocked on 
constitutional law. While we are 
edified by the immense project under- 
taken, in these crowded days of ex- 
plosive docket backlog, the fine art 
of miniaturization, without traumati- 
zation, may well be a creative dar- 
winian mutation in forensic submis- 
sions for the survival of the great 
judicial institution. Moreover, 
can be beautiful, both in judgments 
and arguments. But we must append 
our appreciation of the thorough- 
ness, thoughtfulness, perspicacity and 
persuasiveness of Sarvashri Kaiji, B. 
Sen, S. T. Desai and F. S. Nariman 
(for the Intervener), the plurality of 
counsel presenting each a separate 
facet geared to the same goal of en- 
lightening the Court. 


41. For the reasons set out above 
we allow the appeals, but, in the 
circumstances, without costs. 


41-A. It was submitted by the learn- 
ed counsel at the time of the conclu- 
sion of the arguments that some of 
the appeals raise points unconnected 
with constitutionality but turning on 
facts and legislative construction. 
Separate directions will be issued in 
regard to such appeals. 
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KAILASAM, J.-- 42, Civil Ap- 
peals Nos. 1410 and 1671-85 of 1975 
are by certificate and the rest are 
by special leave granted by this 


Court. The State of Maharashtra is 
the intervener in Civil Appeal No. 
1410 of 1976. 


43. While I agree with the conclu- 
sion reached by V. R. Krishna Iyer 
J. that the appeals should be allow- 
ed, I would confine my discussion 


to the points that arise for decision 

in the appeals. : 
44, The main question that was 

raised before the High Court was 


whether Sections 37 (1) (a) and 46 (2) 
of the Bombay Sales Tax Act, 1959 
are beyond the legislative power 
conferred by Entry 54, List II, Sche- 
dule VII of the Constitution, The 
court held that the impugned sections 
are beyond the power of the State 
legislature and therefore ultra vires. 
Aggrieved by the decision the State 
has preferred these appeals. 

45. Section 37 (1) (a) and (b) runs 
as follows:— 

“37. (1) If any person— 

(a) (i) not being a dealer liable to 


pay tax under this Act collects any 
sum by way of tax, or 
(ii) being a registered dealer, col- 


lects any amount by way of tax in 
excess of the tax payable by him, or 

(ii-a) being a registered dealer, col- 
lects any amount by way of addi- 
tional tax in contravention of the 
provisions of sub-section (2) of Sec- 
tion 15A-I, or 

(iii) otherwise collects tax in con- 
travention of the provisions of Sec- 
tion 46, or 

(b) being a dealer liable to pay tax 
under this Act, or being a dealer 
who was required to do so by the 
Commissioner by a notice served on 
him fails in contravention of sub- 
section (1) of Section 48 to keep a 
true account of the value of the 
goods purchased or sold by him, or 
fails when directed so to do under 
that section to keep any ac- 
count or record in accordance with 
the direction,— 
he shall be liable to pay in addition 
to any tax for which he may be li- 
able, a penalty of an amount as fol- 
lows:— 

(i) Where there has been a contra- 
vention referred to in Cl. (a) (i) or 
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Gii), a penalty of an amount not ex- 
ceeding two thousand rupees or 
double the sum collected by way of 
tax — whichever is less. 

(ii) Where there has been a contra- 
vention referred to in Cl, (a) (ii) or 
Gi-a) or Cl, (b), a penalty of an 
amount not exceeding two thousand 
rupees, and in addition, any sum col- 
lected by the person by way of tax 
in contravention of sub-section (2) of 
Section 15A-I or Section 46 shall be 


forfeited to the State Government. 
When any order of forfeiture 1s 
made, the Commissioner shall pub- 


lish or cause to be published a no- 
tice thereof for the information of 
the persons concerned giving such 
details and in such manner as may 
be prescribed.” 

Section 46 (1) prohibits collection „of 
tax in certain cases by providing 
that no person shall collect any sum 
by way of tax in respect of sales of 
any goods on which by virtue of 
Section 5 no tax is payable. Sub-sec- 
tion (2) which is held to- be ultra 
vires runs: 


"46. (2) No person, who is not a 
registered dealer and liable to pay 
tax in respect of any sale or pur- 
chase, shall collect on the sale of any 
goods any sum by way of tax from 
any other person and no registered 
dealer shall collect any amount by 
way of tax in excess of the amount 
of tax payable by him under the 
provisions of this Act; 


Provided that, this sub-section shall 
not apply where a person is requir- 
ed to collect such amount of the 
tax separately in order to comply 
with the conditions and restrictions 
imposed on him under the provisions 
of any law for the 
force.” 

Entry 54, List II, which is relied on 
by the State as conferring power to 
enact the impugned sections is:— 

“54, Taxes on the sale or purchase 
of goods other than newspapers, sub- 
ject to the provisions of Entry 92A 
of List I.” 


46. The principle in 
words 
is that 


construing 
conferring legislative power 

the most liberal con- 
struction should be put on the 
words so that they may have ef- 
fect in their widest amplitude, None 
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of the items in the List is to be read 
in a narrow restricted sense, Each 
general word should be held to ex- 
tend to all ancillary or subsidiary 
matters which can fairly and reason- 
ably be said to be comprehended in 
it. All powers necessary for the levy 
and collection of the tax concerned 
and for seeing that the tax is not 
evaded are comprised within the 
legislative ambit of the Entry as an- 
cillary or incidental, It is also per- 
missible to levy penalties for at- 
tempted evasion of taxes or default 
in the payment of taxes properly 
levied. 


47, Tt has been held that the 
State legislature under its powers 
under Entry 54, List II, cannot make 
a provision to the effect that the 
money collected by way of tax even 
though it is not due as a tax under 
the Act shall be made over to the 
Government, The legislature may 
provide for a penalty for collecting 
any amount wrongly by way of tax 
from purchasers, as being for the pur- 
pose of carrying out the objects of 
taxing legislation. 


48. The impugned Sec. 37 (1) (a) 
imposes a penalty for contravening 
certain provisions, It provides that 
if a person not being a dealer li- 
able to pay tax collects any sum by 
way of tax, or being a registered 
dealer collects any amount by way 
of tax in excess of the tax payable 
by him, or being a registered dealer, 
collects any amount by way of 
additional tax in contravention of 
the provision of sub-s, (2) of Section 
15A-I, or otherwise collects tax in 
contravention of the provisions of 
Section 46, he shall be liable to pay 
in addition to any tax for which he 
may be liable, a penalty. The penalty 
that is imposed is (1) a penalty of an 
amount not exceeding two thousand 
rupees or double the sum collected 
by way of tax whichever is less; (2) 
in certain other cases a penalty not 
exceeding two thousand rupees, and 
in addition, any sum collected by the 
person by way of tax in contraven- 
tion of sub-sec, (2) of Sec. 15A-I or 
Section 46 shall be forfeited to the 
State Government. The rest of the 
section prescribes the procedure for 
levy of penalty or forfeiture. It is 
thus provided that a contravention 
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would incur levy of a penalty of an 
amount not exceeding two thousand 
rupees in addition to the sum col- 
lected by way of tax being forfeit- 
ed to the State Government. If the 
forfeiture is levied for the purpose 
of enforcement of the enactment it 
would be valid but if the forfeiture 
is for the purpose of collecting the 
amount which is wrongly collected 
by the assessee, the use of the word 
“forfeiture” would be merely a de- 
vice to get at the sum which had 
been collected in contravention of the 
provisions of the Act, and beyond the 
power of the State legislature as the 
intention of the State is to secure 
the sum which has been collected by 
the assessee which is not exigible as 
a tax. 


49. While the contention of 
State is that it is within the compe- 
tence of the State legislature under 
List II, Entry 54, to impose any pe- 
nalty including forfeiture of the sum 
unauthorisedly collected by the as- 
sessee for the purpose of proper en- 
forcement of the Act, the contention 
on behalf of the assessee is that the 
forfeiture of the amount is a device 
by the State to secure the amount 
unauthorisedly collected by the as- 
sessees, though the amount so collect- 
ed is not exigible as tax. 


50. The decisions of this Court 
hearing on the point may now be 
examined. The earliest case is the 
Orient Paper Mills Ltd, v. The State 
of Orissa (1962) 1 SCR 549: (AIR 
1961 SC 1438). The dealers in the 
case were assessed to and paid tax 
on the turnover which included 
sales outside the State of Orissa, but 
after the decision of this Court in 
State of Bombay v. The United Mo- 
tors (India) Ltd., 1953 SCR 1069: 
(AIR 1953 SC 252) they applied under 
Section 14 of the Act for refund of 
tax paid on the ground that sales 
outside the State were not taxable 


under Clause (1) (a) of Art. 236 of 


the Constitution read with the ex- 
planation. Refund was refused by 
the Sales Tax Authorities and the 
assessees moved the High Court 
which ordered the refund of the tax 
paid for certain periods. The Orissa 
Sales Tax Act was amended in 1958 
with retrospective effect incorporating 
Section 14-A which provided that re- 
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fund could be claimed only by the 
person from whom the dealer had 
realised the amount by way of sales 
tax or otherwise, The effect of this 
amendment was that the dealer could 
not claim the refund of tax paid on 
Sales outside the State but only the 
Person from whom the dealer had 
realised the amount. 


51. Section 14-A of the Orissa 


Sales Tax (Amendment) Act, 1958, 
Provides thus: 
“Notwithstanding anything con- 


tained in this Act where any amount 
is either deposited by any person 
under sub-sec, (3) of Section 9B or 
paid as tax by a dealer and where 
such amount or any part thereof is 
not payable by such person or deal- 
er, a refund of such amount or any 
part thereof can be claimed only by 
the person from whom such person or 
dealer has actually realised such 
amounts whether by way of sales- 
tax or otherwise and the period of 
limitation provided in the proviso to 
S. 14 shall apply to the aforesaid 
claims.” 

The Court held that the legislature 
was competent to legislate for grant- 
ing refund of sales tax improperly 
collected; there is no reason to ex- 
clude the power to declare that re- 
fund shall be claimable only by the 
person from whom the dealer has 
realised the amount as sales-tax or 
otherwise. Dealing with the power 
of the State under Entry 54, List II, 
it held: 


“The Legislature of the Orissa State 
was therefore competent to exercise 
power in respect of the subsidiary or 
ancillary matter of granting refund 
of tax improperly or illegally col- 
lected, and the competence of the 
Legislature in this behalf is not can- 
vassed by counsel for the assessees.” 
It was further held that if the Legis- 
lature was competent to legislate for 
granting refund of the sales tax im- 
properly collected, there is no rea- 
son why the power to declare that 
refund shall be claimable only by 
the person from whom the dealer 
has actually realised the amounts by 
way of sales-tax or otherwise, should 
be excluded. It was thus found that 
the State legislature is competent in 
granting refund of tax unauthorised- 
ly collected and to. declare that re-. 
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fund is claimable only by the person 
from whom the dealer realised the 
amount, In fact the competence to 
legislate for granting the refund of 
the sales-tax improperly collected 
was not questioned. This decision 
did not consider the question whe- 
ther a direction by the Government 
directing the. assessee to pay the 
amount to the Government is within 
legislative competence. 


52. This question came up for de- 
cision in R, Abdul Quader and Co. 
v. Sales Tax Officer, Hyderabad 
(1964) 6 SCR 867: (AIR 1964 SC 922). 
The assessee collected sales tax from 
the purchasers of betel leaves in con- 
nection with the sales made by it. 
But it did not pay the amount col- 
lected to the Govt. The Government 
directed the assessee to pay the 
amount to the Government and it 
thereupon filed a writ petition in the 
High Court questioning the validity 
of Section 11 (2) of the Hyderabad 
General Sales Tax Act, 1950. The 
contention of the assessee before the 
High Court was that Section 11 (1) 
of the Act which authorised the Gov- 
ernment to recover a tax collected 
without the authority of law was be- 
yond the competence of the State 
legislature because a tax collected 
without the authority of law would 
not be a tax levied under the law 
and it would therefore not be open 
to the State to collect any such 
amount under the authority of a law 
enacted under Entry 54 of List II of 
the VII Schedule to the Constitution. 
While the High Court held that Sec- 
tion 11 (2) was good as an ancillary 
provision with regard to the collec- 
tion of sales or purchase tax, this 
Court reversed the decision and held 
that it cannot be said that the State 
legislature was directly legislating for 
the imposition of sales or purchase 
tax under Entry 54, List II, when it 
made the provisions of S. 11 (2) for 
on the face of the provisions the 
amount, though collected by way of 
tax, was not exigible as tax under 
the law. Section 11 (2) of the Act 
provides.— 


“Notwithstanding to the contrary 
contained in any order of an officer 
or tribunal or judgment, decree or 
order of a Court, every person who 
has collected or collects on or‘ before 
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ist May, 1950, an amount by way of 
tax otherwise than in accordance with 
the provisions of this Act shall pay 
over to the Government within such 
time and in such manner as may be 
prescribed the amount so collected 
by him, and in default of such pay- 
ment the said amount shall be re- 

/ covered from him as if it were ar- 
rears of land revenue.” 


Under Section 11 (2) any person 
who has collected any amount by 
way of tax otherwise than in accord- 
ance with the provisions of the Act, 
shall pay over to the Government in 
the manner prescribed. This Court 
held that as the sums collected by 
way of tax are not in fact tax exi- 
gible under the Act, it cannot be 
said that the State legislature was 
directly legislating for the imposition 
‘of sales or purchase tax under Entry 
54 of List II. As what was collected 
was not tax exigible under the Act, 
though collected as a tax, this Court 
held that the amount collected can- 
not be recovered as tax. The posi- 
tion is explained thus:— 


“We do not think that the ambit 
of ancillary or incidental power goes 
to the extent of permitting the legis- 
lature to provide that though the 
amount collected — may be wrongly 
— by way of tax is not exigible 
under the law as made under the re- 
levant taxing entry, it shall still be 
paid over to Government, as if it 
were a tax.” 


Referring to the Orient Paper Mills 
Ltd. v. The State of Orissa (AIR 1961 
SC 1438) (supra) the Court held that 
the decision had no application to 
the facts of the case before them on 
the ground that the matter dealt with 
the question of refund and observed 
that “it cannot be doubted that 
refund of tax collected is always a 
matter covered by incidental and an- 
cillary powers relating to levy and 
collection of tax.” 


53. An attempt to justify the pro- 
visions of Section 11 (2) on the 
ground that it was by way of pe- 
nalty was not accepted as in the 
Opinion of the Court Section 11 (2) 
cannot be justified as a provision for 
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levying a tax or as incidental or an- 
cillary provision relating to the col- 
lection of tax, But the Court added 
that the provision did not provide 
for a penalty for collecting the 
amount wrongly by way of tax from 
purchasers which may have been jus- 
tified as a penalty for the purpose of 
carrying out the objects of the tax- 
ing legislation. The decision there- 
fore is not only an authority for the 
propositions that unless the money 
collected is due as a tax, the 
State cannot by law make it recover- 
able because it has been wrong- 
ly collected by the dealer but 
also declares that State Govern- 
ment may provide for a penalty 
for collecting the amount wrong- 
ly as the levy would have been jus- 
tified as a penalty for the purpose of 
carrying out the objects of the tax- 
ing legislation, If what is levied under 
Section 37 (1) (a) of the Bombay 
Sales Tax Act, 1959, with which we 
are concerned, is a penalty for the 
proper enforcement of the taxing 
legislation it will be valid while if it 
is a device to collect the amount un- 
authorisedly collected without the 
levy being a penalty it will not be 
competent. 


54. The next important decision 
which is strongly relied upon on be- 
half of the assessee is the case of 
Ashoka Marketing Lid. v. State of 
Bihar (1970) 3 SCR 455: (AIR 1971 
SC 946). The Sales Tax Authorities 
included an amount representing rail- 
way freight in the assessee’s sales of 
cement. The appellate authority set 
aside the orders directing the inclu- 
sion of the Railway freight in the 
turnover, The excess tax paid was 
not refunded but an amendment to 
the Bihar Sales Tax Act was made 
by introduction of Section 20-A (3) 
which called upon the assessee to 
show cause why an amount repre- 
senting Sales Tax on the railway 
freight which became refundable 
under the orders of assessment, be 
not forfeited, The provisions of Sec- 
tion 20-A were challenged. They are— 


“(1) No person who is not a regis- 
tered dealer shall collect from any 
person any amount, by whatever 
name or description it may be call- 
ed, towards or purporting to be tax 
on sale of goods, 
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(2) No registered dealer shall col- 
lect from any person any such 
amount, except in a case in which 


and to the extent to which such dea- 
ler is liable to pay tax under this 
Act. 

(3) (a) Notwithstanding anything to 
the contrary contained in any law or 
contract or any judgment, decree or 
order of any Tribunal, Court or 
authority, if the preseribed authority 
has reason to believe that any dea- 
ler has or had, at any time, whether 
before or after the commencement of 
this Act, collected any such amount, 
in a case in which or to an extent 
to which the said dealer was or is 
not liable to pay 
shall serve on such dealer a 
in the prescribed manner requiring 
him on a date and at a time and 
place to be specified therein either to 
attend in person or through authoris- 
ed representative to show cause why 
he should not deposit into the Gov- 
ernment treasury the amount so col- 
lected by him. 

(b) x x x x x 

(4) Where any amount so collected 


notice 


such amount, it! 


by the dealer and deposited by him | 


into the Government treasury has al- 
ready been refunded to the dealer 
in pursuance of or as a result of 
any judgment, decree or order of any 
Tribunal, Court or authority, but the 
dealer has not refunded the amount 
to the person from whom he had 
collected it, the prescribed authority 
shall, notwithstanding such refund to 
the dealer, proceed to take action in 
accordance with the provisions of 
sub-section (3) for securing deposit of 
such amount. 

(5) Where any such amount has 
not been refunded to the dealer be- 
fore the commencement of this Act 
but a refund has been directed by a 
Court, Tribunal or authority, the 
amount shall, notwithstanding such 
direction, be deemed to be a deposit 
made in pursuance of an order under 
sub-section (3). 

(6) x x x x x 

(7) Notwithstanding anything to 
the contrary in any law or contract, 
when any amount is deposited by a 
dealer in compliance with an order 
under sub-section (3) or sub-sec. (4) 
or is deemed, under sub-sec. (5), to 
have been so deposited, such deposit 
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shall constitute a good and complete 
jischarge of the Hability of the dea- 
ler in respect of such amount to the 
person from whom it was collected. 


(8) The person from whom the 
Jealer has collected the amount de- 
posited in pursuance of an order 
under sub-section (3) or sub-sec, (4) 
ər deemed, under sub-section (5), to 
have been so deposited shall be en- 
titled to apply to the prescribed 
authority in the prescribed manner 
for refund of the amount to him 
and the said authority shall allow the 
refund if it is satisfied that the claim 
is in order: 

Provided that no such refund 
shall be allowed unless the applica- 
tion is made before the expiry of 
the period within which the applic- 
ant could have claimed the amount 
from the dealer by a civil suit had 
his liability not been discharged in 
accordance with the provisions of 
sub-section (7): 


Provided further that no claim for 
such refund shall be rejected with- 
vut giving the applicant a reasonable 
xpportunity of being heard.” z 
This Court held that sub-secs. (3), 
‘4) and (5) of Section 20-A are ultra 
vires of the State legislature and as 
2 corollary sub-sections (6) and (7) 
must also be deemed invalid. On be- 
nalf of the State of Bihar it was 
zontended that the legislation is not 
for levy or collection of an amount 
as tax which the State is not compe- 
‘ent to levy or collect, but for com- 
selling a registered dealer to pay 
jver the amount collected on behalf 
of the State as tax so that it may be 
nade available to a person from whom 


t was unlawfully’ recovered. While 
listinguishing Abdul Quader’s case 
‘AIR 1964 SC 922) on the ground 


‘hat levy is not for collection of an 
amount as tax which the State is not 
20ompetent to levy or collect it relied 
strongly on the Orient Paper Mills’ 
zase (AIR 1961 SC 1438). Justice Shah 
speaking for the Court held that 
Drient Paper Mills’ case had no bear- 
ng on the question whether the 
3tate was competent to enact S. 21 
of the Bihar Sales Tax Act as the 
tase does not support the plea that 
he State legislature is competent to 
egislate for demanding payment or 
or retaining amounts recovered by a 
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registered dealer but which are not 
due as sales tax to the State. In the 
Orient Paper Mills’ case tax was col- 
lected on sales outside the State of 
Orissa and when refund was demand- 
ed by the assessees in consequence of 
the decision in State of Bombay v. 
United Motors (India) Ltd., (AIR 1953 
SC 252) (supra) which held that 
sales outside the State concerned 
were not taxable the legislature in- 
tervened providing that the refund 
could be claimed only by a person 
from whom the dealer had realised 
the amount by way of sales tax, In 
Ashoka Marketing case tax on the 
amount representing railway freight 
was collected and when such levy 
was set aside the legislature inter- 
vened treating the sales tax collect- 
ed on the railway freight as deposit. 
Section 20-A (7) of the Bihar Sales 
Tax Act, 1959, in the Ashoka Mar- 
keting case provided that the deposit 
by the assessee shall constitute a 
good and complete discharge of the 
liability of the dealer in respect of 
such amount to the person from 
whom such amount was collected. 
Sub-section (3) provided that the per- 
son from whom the dealer had col- 
lected the amount shall be entitled to 
apply for refund of the amount to 
him. In Ashoka Marketing case by 
the amendment the amount of tax on 
railway freight which was collected 
by the Revenue was sought to be re- 
tained by treating the amount as de- 
posit and in the event of the depo- 
sit having been returned to recover it. 
Though the show cause notice called 
upon the dealer as to why the 
amount in deposit should not be for- 
feited, the provisions of the section 
proceed on the basis that the amount 
would be treated as deposit. It was 
held that a provision compelling a 
dealer who has deliberately or er- 
roneously recovered an amount from 
the purchaser on a representation 
that he is entitled to recover itto re- 
coup himself for payment of tax to 
the State cannot be regarded as in- 
cidental to Entry 54, List IJ. A mere 
device cannot be permitted to defeat 
the provisions of the Constitution by 
clothing the claim in the form of a 
demand for depositing the money 
with the State which the dealer has 
collected, but which he was not en- 
titled to collect. 
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55. A case which deals with the 
power of forfeiture is Kanti Lal Babu- 
lal v. H, C. Patel (1968) 1 SCR 735: 
(AIR 1968 SC 445), As the sales by 
the registered dealers outside the 
State of Bombay were not exigible to 
tax, the assessees were directed to re- 
fund amounts collected from their 
purchasers in respect of these sales 
by way of tax failing which it was 
directed that the amounts would be 
forfeited under Sec. 12A (4) of the 
Bombay Sales Tax Act, 1946. The 
assessees filed a writ petition in the 
High Court restraining the authori- 
ties from taking action under Section 
12A (4). The High Court dismissed 
the petition. The Supreme Court held 
that Section 12A (4) of the Bombay 
Sales Tax Act was void being viola- 
tive of Art. 19 (1) (£) of the Constitu- 
tion, Section 12-A (4) which is the 
relevant provision reads as follows:— 
(at p. 448 of AIR para 4) 


"(4) If any person collects any 
amount by way of tax in contraven- 
tion of the provisions of sub-s, (1) or 
(2) or if any registered dealer col- 
lects any amount by way of tax in 
excess of the amount payable by him 
under this Act, the amounts so col- 
lected shall, without prejudice „to 
any prosecution that may be in- 
stituted against such person or 
dealer for an offence under this 
Act be forfeited to the State Gov- 
ernment and such person or dealer, 
as the case may be, shall within the 
prescribed period, pay such amount 
into a Government treasury and in 
default of such payment, the amount 
shall be recovered as an arrear of 
land revenue.” 


Sub-section (4) provides for forfei- 
ture to the State of any amount col- 
lected by the dealer by way of tax 
in excess of the amount payable by 
him under the Act, It was contend- 
ed by the Revenue that Section 12A 
(4) is a penal provision as it provides 
for the imposition of a penalty on 
those who contravene Sec. 12A (1) 
and (2) and that such a power was 
incidental to the power to tax sales 
and as such valid. A decision of the 
Gujarat High Court in Ram Gopal v. 
Sales Tax Officer, Surat, (1965) 16 
STC 1005 (Guj) was relied on. The 
Gujarat High Court upheld the validity 
of Sec, 12A (4). In: Kanti Lal Babu- 
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lal’s case (AIR 1968 SC 445) this 
Court observed (at p. 448 para 9): 
“We shall not go into the question 
whether from the language of the 
impugned provision it is possible to 
hold that it is a penal provision, For 
Our present purpose we shall assume 


it to be so. We shall also assume 
that the legislature had legislative 
competence to enact that provision. 


But the question is whether it is 
violative of Art. 19° (1) (f) which 
guarantees the freedom to hold pro- 
perty.” 

It was held that the Act is silent as 
to the machinery and procedure to be 
followed in determining the question 
as to whether there has been a con- 
travention of S. 12A (1) and (2), and 
if so, to what extent. As the section 
did not provide for any inquiry as to 
the disputed question, the forfeiture 
under Section 12A (4) prima facie 
infringed Article 19 (1) (f). The deci- 


sion proceeded on the assumption 
that the legislature had competence 
to enact a provision for forfeiture 


and that the provision is penal in na- 
ture. The decision therefore cannot 
be taken as an authority for the pro- 
position that a provision for levy of 
a penalty by way of forfeiture is be- 
yond the legislative competence of 
the State. A sentence in the course 
of the judgment that “if that deci- 
sion (1965) 16 STC 1005 (Guj) lays 
down the law correctly, then the ap- 
pellants are out of court, But we 
think that the said decision cannot be 
sustained” cannot be understood as 


having laid down that a provision 
levying penalty is not within the 
competence of the State legislature. 


In (1965) 16 STC 1005 the Bench of 
the Gujarat High Court held that 
Section 12A (4) of the Bombay Sales 
Tax Act, 1946 was clearly a provi- 
sion providing for penalty if any 
person collects any amount by way 
of tax in contravention of the provi- 
sions of sub-section (1) or (2) of Sec- 
tion 12A and therefore it was a va- 
lid exercise of incidental or ancillary 
power of legislation, The Bench 
followed its earlier decision in Kanti- 
lal Babulal’s case reported in (1965) 
16 STC 973 (Guj) an appeal against 
which was allowed by the Supreme 
Court (supra) on the ground that it 
contravened Art. 19 (1) (f). This de- 
cision cannot be understood as having 
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held that a levy of a penalty for 
contravention of the provisions of 
Sales Tax Act is beyond the legisla- 
tive competence of the State. 


56. State of U. P, v, Annapurna 
Biscuit Mfg. Co., (1973) 3SCR 987: 
(AIR 1973 SC 1333) is a decision by 
a Bench of two Judges of the Sup- 
reme Court, In this case the vali- 
dity of Section 29A of the U. P. 
Sales Tax Act, 1948 was challenged. 
Section 29A runs as follows:— 

“Refund in special cases. 

Notwithstanding anything contained 
in this Act or in any other law for 


the time being in force or in any 
judgment, decree or order of _any 
court, where any amount is either 


deposited or paid by any dealer or 
other person under sub-section (4) or 
sub-section (5) of Section 8-A, such 
amount or any part thereof shall on 
a claim being made in that behalf in 
such form and within such period as 
may be prescribed, be refunded to 
the person from whom such dealer 
or the person had actually realised 
such amount or part, and to no 
other person.” 

Following the decision in Abdul Qua- 
der’s case (AIR 1964 SC 922) and 
Ashoka Marketing case (AIR 1971 
SC 946) this Court rejected the con- 
tention that the impugned section 
was covered by Entry 54 in List IL 
Section 29-A (1) directs that a dealer 
shall deposit the entire amount (which 
is not exigible as tax) realised into 
the Government Treasury. The vali- 
dity of the provision was not upheld 
in view of the decision in Abdul 
Quader’s case. This case does not ad- 
vance the matter any further. 

57. At this stage it will be useful 
to summarise the law declared by the 
decisions cited above, In Abdul Qua- 
der’s case (AIR 1964 SC 922) it was 
held that in regard to sums collect- 
ed by the dealer by way of tax 
which are not in fact exigible as tax 
the State legislature cannot direct 
these amounts to be paid over to 
the Government, The reason given 
is that the ambit of an ancillary or 
incidental power does not permit the 
State legislature to provide that the 
amount which is not exigible as tax 
under the law shall be paid over to 
-the Government as if it were a tax. 
The Orient Paper Mills’ case (AIR 
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1961 SC 1438) held that the legisla- 
ture was competent to grant refund 
of a tax unauthorisedly collected and 
in the hands of the Government to 
a person from whom the dealer had 
realised the amount, So far as the 
right to grant refund is concerned 
the decision in this case has been ap- 
proved both in Abdul Quader’s case 
(AIR 1964 SC 922) and in Ashoka 
Marketing case (AIR 1971 SC 946). 
In Abdul Quader’s case it was observ- 
ed that it cannot be doubted that re- 
fund of tax collected is always a 
matter covered by incidental and an- 
cillary powers relating to levy or 
collection of tax, In Ashoka Market- 
ing case also the principle that the 
State can provide for refund was not 
doubted. In Ashoka Marketing case 
On a consideration of the Orient 
Paper Mills’ case it was held that 
that case does not support the plea 
that the State legislature is compe- 
tent to legislate for demanding pay- 
ment or retaining the amounts re- 
covered by a registered dealer which 


Were not due as sales tax to the 
State. These 3 cases relate to (1) 
direction to the assessee to deposit 


the amount unauthorisedly collected, 
(2) an attempt by the State to demand 
and retain the amount unauthorised- 
ly collected, and (3) the right to 
direct the refund of the amounrits 
collected from the assessee, The ques- 
tion as to whether the amounts thus 
unauthorisedly collected can be for- 
feited is not considered in any of 
these cases, An attempt was made by 
the assessees to derive support from 
Ashoka Marketing case that it relat- 
ed to a notice issued by the Assistant 
Commissioner to the assesseegs under 
Section 20-A (3) of the Bihar Sales 
Tax Act requiring them to show 
cause why the sales-tax on the rail- 
way frieght which had become re- 
fundable should not be forfeited. 
Though the notice uses the words 
“forfeit” the provision of S, 20-A (3) 
only mentions that the amounts col- 
lected may be required to be deposit- 
ed in the Government treasury, For 
deciding the question at issue it is 
unnecessary to consider the submis- 
sions made on behalf of counsel that 


“the reasoning in Orient Paper Mills 


and Ashoka Marketing cases is not 
consistent, In Abdul Quader’s case 
the Court clearly laid down | that it 
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is competent for the State legislature 
to provide for a penalty for collect- 
ing amy amount wrongly by way of 
tax for the purpose of carrying out 
the objects of taxing legislation. In 
Kanti Lal Babulal’s ease (AIR 1968 
SC 445) this Court proceeded on the 
basis that the provision was penal in 
nature and that the legislature was 
competent to enact that provision 
though the section was struck down 
as violative of Art. 19 (1) (f) of the 
Constitution, On a scrutiny of all 
the decisions it is clear that the 
legislature has power to levy a pe- 
nalty for the proper enforcement of 
the taxing statute, 


58. The controversy therefore cen- 
tres mainly on the question whether 
the provision as to the forfeiture in 
the impugned section is a penalty or 
whether it is merely a device to col- 
lect the amount unauthorisedly rea- 
lised by the dealer. The plea of a 
device or colourable legislation would 
be irrelevant if the legislature is 
competent to enact a particular law. 
The question is one of competence of 
a particular legislature to enact a 
particular law. If the legislature is 
competent to pass a particular law 
the motive which impelled it to act 


is not relevant. After the decision 
in Abdul Quader’s case (AIR 1964 
SC 922) where it was pointed out 


that it was competent for the legisla- 
ture to provide penalties for the 
contravention of the provisions of 
the Act for its better enforcement, 
the provision in an enactment levying 
such a penalty cannot be challenged. 


59. Mr. Kaji, the learned counsel 
appearing for some of the assessees, 
submitted that forfeiture under Sec- 
tion 37 is not penalty because penal- 
ties by express words are provided 
by clause (1) as well as by Section 63 
and forfeiture is mentioned as an 
addition to penalty. Sub-section (2) 
mentions forfeiture separately and 
independently of penalty. Sub-section 
(4) refers only to penalty. To examine 
this question it is necessary to refer to 
certain provisions of the Act, Section 
46 imposes prohibition against collec- 
tion of tax in certain cases. Section 
46 (1) prohibits any person whether 
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dealer or not from collecting any sı 
by way of tax in respect of sales 
which by virtue of Section 5 no tax 
payable. If however any person œ 
lects any sum by way of tax on sa 
by him of such goods he is by ope 
tion of Section 37 (1) liable to fr 
penalty and also penalty by way 
forfeiture, This punitive measure 
fects all persons who sel] non-taxal 
goods, 


60. In Sec. 37 (1) (b) (ii) in ad 
tion to penalty not exceeding rup 
two thousand, the sum collected 
way of tax is directed to be forfeit 
to the State Government, The woi 
“penalty” and “forfeiture” accord! 
to the learned counsel are different 
their application and in the presi 
ease forfeiture relates to the amoi 
which is the same as has been un: 
thorisedly collected and therefore il 
only a device by the State to reco’ 
the amount so collected. The Sect 
proceeds to lay down the procedi 
for effecting the forfeiture by requ 
ing the Commissioner to publish 
notice, hear the parties as to w 
penalty or forfeiture or both as p 
scribed should not be impo, 
and make such order as he thinks 
A distinction between penalty : 
forfeiture is maintained. I am una 
to accept the plea that forfeiture 
not a penalty. Forfeiture is one fo 
of penalty, Forfeiture of property 
one of the punishments provided 
in the Indian Penal Code. For ce 
travention of the Sales Tax law 
section provides two forms of puni 
ment, levy of penalty and forfeit 
and use of the word “forfeiture” 
distinct from penalty will not mak 
any the less a penalty, Section 37 
(b) (ii) provides that the sum collec 
by the person by way of tax in c 
travention shall be forfeited to 
State Government. Sub-section 
provides for an inquiry after giving 
opportunity to the assessee to sh. 
cause. Sub-section (3) enables 
Commissioner to hold an inquiry : 
make such order as he thinks fit, ° 
discretion of the Commissioner 
make such order as he thinks 
would imply that he has power 
direct the forfeiture of the entire s 
collected by a person by way of ta: 
contravention of the provisions or c 
fine it to a portion of the amount 
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collected or not to forfeit at all if the 
circumstances so warrant, Section 55 
provides for appeals, Section 55 (6) 
provides that every appellate autho- 
rity shall have power to confirm, re- 
duce, enhance or annul the assess- 
ment or set aside the assessment and 
in an appeal against order imposing 
a penalty the appellate authority may 
confirm or cancel such order or vary 
it so as either to enhance or to re- 
duce the penalty. In any other case, 
the appellate authority may pass such 
orders in the appeal as it deems just 
and proper, Similar powers are 
conferred on revisional authority. 
These provisions would indicate that 
it is not obligatory on the Commis- 
sioner to direct that the entire 
amount collected by way of tax in 
contravention of the provisions of the 
Act to be forfeited. It is not obliga- 
tory on the authorities to levy a pe- 
nalty which is identically the same 
amount as the amount unauthorisedly 
collected, as the amount to be for- 
feited will have to be determined 
taking into account all the relevant 
circumstances, We reject the con- 
tention of Mr. Kaji that the levy of 
the forfeiture in the sub-section is 
only a device for recovering the 
amount unauthorisedly collected, I 
agree with the Bombay High Court 
that the contention of Mr. Kaji that 
forfeiture is not a penalty cannot be 
accepted. 


61. Mr, Kaji next submitted that 
forfeiture if it is to be penalty would 
be confined to acts where there is a 
guilty mind, In other words he sub- 
mitted that the penalty would be con- 
fined only to wilful acts of omis- 
sion and commission in contravention 
of the provisions of the enactment. 
This plea cannot be accepted as pe- 
nal consequences can be visited on 
acts which are committed with or 
without a guilty mind. For proper 
enforcement of various provisions of 
law it is common knowledge that ab- 
solute liability is imposed and acts 
without mens rea are made punish- 
able. 

62. Mr, Kaji as well as Mr. B. Sen, 
learned counsel for some of the as- 
sessees, further brought to our notice 
cases in which by the application of 
the provisions of the Sales Tax en- 
actment considerable hardship and in- 
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justice has been caused to the dea- 
lers. It was submitted that where 
the assessee innocently collected 
amounts on the impression that tax 
was leviable, the amounts so collect- 
ed were forfeited while his obligation 
to the purchasers to refund the 
amounts continued, If the assessee 
by a mistake failed to collect tax, 
from the purchasers, tax was levied 
and collected from the assessee mak- 
ing him suffer in any event. When 
after a costly litigation, the assessee 
succeeded in establishing that sales 
tax cannot be collected on the rail- 
way freight, on cement bags or inter- 
State sales, the Government prompt- 
ly forfeited such amounts, I agree 
these are instances of hardship to the 
assessees and deserve Government at- 
tention. But for that reason the 
Courts cannot say that the Act is be- 
yond the legislative competence, The 
fact that in some cases the dealers 
are prejudiced would not affect the 
validity of the legislation which is 
the question we are called upon 
to decide. On a careful consideration 
of the points raised, I am satisfied 
that the provisions of Section 37 (1) 
are within the competence of the 
State legislature. 


63. I am unable to agree with the 
conclusion of the High Court that 
Section 46 (2) which prohibits any 
person who is not a registered dea- 
ler and liable to pay tax in respect of 
any sale or purchase, from collecting 
on the sale of any goods any sum by 
way of tax and any Registered dea- 
ler from collecting any amount by 
way of tax in excess of the amount 
of tax payable by him wunder the 
provisions of the Act is violative of 
the Constitution. I see no uneonstitu- 
tionality in such a provision. For en- 
forcement of sales tax law the pro- 
vision is absolutely mecessary for 
without such prohibition unauthorised 
collection of tax can never be check- 
ed. The sales tax law will have tode- 
mareate the articles on which tax can 
be collected and prohibit collection of 
bee in any manner not authorised by 
aw. 

64, Lastly, it was contended that 
the provisions contravene Articles 14 
and 19 (1) ( of the Constitution. 
The High Court held that the provi- 
sions do not contravene either of the 





2304 S.C. 


two Articles, The submission 
the authority concerned is given a 
discretion either to proceed under 
Section 37 or under S. 63 (1) and as 
the Act provides no guidelines as to 
how this discretion is to be exercis- 
ed, an arbitrary or uncanalised power 
has been conferred on the authority 
to determine the question as to 
under which of the two provisions he 
would take action, Under Section 37 
the levy of penalty and forfeiture is 
provided for while under S. 63 (1) (h) 
-the person becomes liable to be cri- 
minally prosecuted for contravening 
the provisions of Section 46 without 
reasonable excuse. In my view there 
is no arbitrary or uncanalised power 
given to the authority. While the 
proceedings are in the nature of a 
penalty and forfeiture under Sec, 37, 
it is punishment by criminal prosecu- 
tion under Section 63 (1) (h). Section 
87 (4) provides: “No prosecution for 
lan offence under this Act shall be in- 
stituted in respect of the same facts 
ion which a penalty has been impos- 
ed under this section”. As we have 
construed the word “penalty” to in- 
elude “forfeiture” also, the section is 
clear that when proceedings are taken 
up under Section 37, no prosecution 
can be instituted under S. 63 (1) (b) 
on the same facts, The plea as to 
contravention of Art. 14 has there- 
fore to fail, Equally untenable is the 
plea that the provisions contravene 
Article 19 (1) (f). In Kantilal Babu- 
lal’s case the Supreme Court held 
that Section 12-A (4) is not valid as 


that 


forfeiture cannot be enforced without: 


proper inquiry. That plea is no more 
available for Section 37 (2) pre- 
scribes the procedure which makes it 
obligatory on the part of the Com- 
missioner to give notice to enable the 
assessee to show cause against levy of 
penalty or forfeiture. Further, ‘there 
are provisions for appeal and revi- 
sion against any order made by the 
Commissioner, The plea based on 
Art. 19 (1) (f) has to fail. 

65. It was submitted by the learn- 
ed counsel for the assessees that 
apart from the question of legislative 
competence and the challenge based 
on Articles 14 and 19 (1) (f) certain 
questions of facts arise and they will 
have to be dealt with by the High 
Court, On ascertainment of such 
cases a direction will issue to the 
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High Court to decide those cases on 
merits. 


Appeals allowed. 





AIR 1977 SUPREME COURT 2304 
(From: Patna)* 


V. R. KRISHNA IYER AND 
JASWANT SINGH, JJ. 

Everest Coal Company Pvt. 
Appellant v. State: of Bihar 
others, Respondents. 

Civil Appeal No, 2224 of 1977, D/- 
29-9-1977. 

Civil P. C. (1908), O, 40, R. 1 — 
Suit against Receiver — Leave of 
Court appointing Receiver — - Leave 
must be obtained either prior to filing 
suit or during its pendency — Grant 
of leave is rule, refusal exception — 
Rule is merely to prevent contempt 
— C, R. No, 24 of 1977, D/- 15-2-77 
(Pat), Reversed — (Contempt of 
Courts Act (1971), S. 2). 


When a court puts a Receiver in 
Possession of property, the property 
comes under court custody, the Re- 
ceiver being merely an officer or 
agent of the court. Any obstruction 
or interference with the court’s pos- 
session sounds in contempt of that 
court. Any legal action in respect of 
that property is in a sense such an 
Interference and invites the contempt 
penalty of likely invalidation of the 


Ltd., 
and 


suit or other proceedings, But, if 
either before starting the action or 
during its continuance, the party 


takes the leave of the court, the pro- 
ceeding may continue to a conclusion 
on the merits. In the ordinary course, 
no court is so prestige-conscious that 
it will stand in the way of a legiti- 
mate legal proceeding for redressal or 
relief against its Receiver unless the 
action is totally meritless, frivolous 
or vexatious or otherwise vitiated by 
any sinister factor. Grant of leave is 
the rule, refusal the exception., After 
all, the court is not, in the usual run 
of cases, affected by a litigation 
which settles the rights of parties 
and the Receiver represents neither 
party, being an officer of the court. 


*(Civil Revn. No. 24 of 1977, D/- 
15-2-1977 (Pat) (Ranchi)). 
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For this reason, ordinarily the court 
accords permission to sue, or to con- 


tinue. The jurisdiction to grant leave 
is undoubted and inherent, but not 
based on black-letter Jaw in the 


sense of enacted law. Any litigative 
disturbance of the court’s possession 
without its permission amounts to 
contempt of its authority; and the 
wages of contempt of court in this 
jurisdiction may well be  voidability 
of the whole proceeding. Equally 
clearly, prior permission of the court 
appointing the Receiver is not a con- 
dition precedent to the enforcement 
of the cause of action, Nor is it 
so grave a vice that later leave 
sought and got before the decree has 
been passed will not purge it. If, be- 
fore the suit terminates, the relevant 
court is moved and permission to sue 
or to prosecute further is granted, 
the requirement of law is fulfilled. Of 
course, failure to secure such leave 
till the end of the lis may prove 
fatal, (1905) ILR 32 Cal 270, Overrul- 
ed; (1911) 15 Cal WN 54, Approved; 
C. R, No. 24 of 1977, D/- 15-2-1977 
(Pat), Reversed. (Paras 4, 8) 
Cases Referred: Chronological Paras 
AIR 1920 Bom 11:1LR 44 Bom 903: 

56 Ind Cas 424 7 
(1911) 15 Cal WN 54 10 
(1905) ILR 32 Cal 270 7, 10 

Mr. H. R. Gokhale, Sr, Advocate 
(Mr. B. P. Singh, Advocate with him) 
for Appellant; M/s, U, P. Singh and 
S. N. Jha, Advocates, for Respon- 
dent No. 1. 

KRISHNA IYER, J.:— This appeal, 
where we have granted leave, can 
be disposed of right away, now that 
we have heard brief submissions from 


both sides. The facts are few, the 
issue is single and the solution 
simple; but to silence conflicting 


voices from different High Courts and 
to clarify the law for the sake of 
certainty, we have chosen to make a 
short speaking order. The neat little 
legal point that arises is this: Can 
the court appointing a receiver to 
take charge of properties, grant leave 
to continue a suit against him when 
a third party wants to prosecute such 
action initiated without such permis- 
sion? If so, what are the guidelines 
for grant of such leave? 

2. The appellant is the plaintiff in 
a suit instituted by him against res- 

1977 S. C/145 XII G—3 
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pondent I (defendant in the suit) who 
is a receiver appointed by the court 
under O. 40, R, 1, C.P.C. Briefly 
set out, the case of the plaintiff is 
that he had entered into a contract 
with the Receiver-defendant relating 
to a coal mine which had come with- 
in his Receivership. While he’ was 
working the mine under the contract, 
the Receiver-defendant, after obtain- 
ing the permission of the court which 
appointed him, but without notice 
to the plaintiff-appellant, cancelled 
the contract wrongfully — such is 
his case. Thereupon, the appellant 
sued the Receiver in damages after 
giving notice under S. 80, C. P. C. 
However, he somehow failed to move 
the court for cancelling the earlier 
order passed to his prejudice in 
which case perhaps the court might 
have reconsidered the order and issu- 
ed directions to his Receiver, We are 
not concerned with that aspect of the 
case and we do not propose to make 
any speculative observations thereon. 
Although the plaintiff-appellant omit- 
ted to get leave from the court be- 
fore suing the Receiver, he made up 
for it, on second thoughts, by apply- 
ing to the Court for permission to 
continue the litigation against the Re- 
ceiver, When that proceeding came 
up for hearing, the learned subordi- 
nate Judge dismissed it on the view 
that since the petitioner had already 
filed a suit without leave of the 
court, the question of grant of per- 
mission to continue it did not arise. 
The court’s observations which we 
think are both unhelpful and errone- 
ous and keeps the parties in suspense, 
are couched in these words: 


“If the petitioner has already filed 
the suit without leave of the court, 
he has already taken the risk and 
now the question does not arise for 
giving a fresh permission in the mat- 
ter of continuing the suit. Because of 
the T. S. 74 of 1975 already institut- 
ed, the prayer for permission to con- 
tinue the same does not arise as it is 
infructuous...... Rejected.” 


A revision to the High Court did not 
improve matters because the applica- 
tion was dismissed in limine, with the 
rather innocuously wise statement: 


“The law will have its own course 
and if in Jaw the petitioner need not 
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have taken the permission of the 
court for continuance of the title 
suit, no observation made by the 
learned Subordinate Judge can harm 
the petitioner.” 


3. In our view, when any proceed- 
ing comes before the court for adju- 
dication it is desirable to decide the 
point instead of mystifying the 
situation by avoiding a clear-cut dis- 
posal, A stitch in time saves nine. 


4. The laconic affirmance by the 
High Court of the trial Court’s order 
has necessitated the appellant’s chal- 
lenge of its propriety and legality. 
Instead of leaving the matter ‘astro- 
logically’ vague and _ futuristically 
fluid, we shall state the legal posi- 
tion and settle the proposition gov- 
erning this and similar situations. 
When a court puts a Receiver in pos- 
[session of property, the property 
comes under ‘court custody, the Re- 
ceiver being merely an officer. or 
agent of the court. Any obstruction 
or interference with the courts pos- 
session sounds in contempt of that 
court. Any legal action in respect of 
that property is in a sense such an 
interference and invites the contempt 
penalty of likely invalidation of the 
suit or other proceedings. But, if 
either before starting the action or 
during its continuance, the party 
takes the leave of the court, the sin 
is absolved and the proceeding may 
continue to a conclusion on the me- 
rits. In the ordinary course, no 
court is so prestige-conscious that it 
will stand in the way of a legitimate 
legal proceeding for redressal or re- 
lief against its receiver unless the ac- 
tion is totally meritless, frivolous or 
vexatious or otherwise vitiated by any 
sinister factor. Grant of leave is the 
rule, refusal the exception, After all, 
the court is not, in the usual run of 
cases, affected by a litigation which 
settles the rights of parties and the 
Receiver represents neither party, be- 
ing an officer of the court, For this 
reason, ordinarily the court accords 
permission to sue, or to continue, The 
jurisdiction to grant leave is un- 
doubted and inherent, but not based 
on black-letter law in the sense of 
enacted law, Any litigative disturb- 
ance of the court’s possession with- 


out its permission amounts to con- 
authority; and the 


_|tempt of its 
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wages of contempt of court in this 
jurisdiction may well be  voidability 
of the whole proceeding. Equally 
clearly, prior permission of the court 
appointing the Receiver is not a con- 
dition precedent to the enforcement 
of the cause of action. Nor is it so 
grave a vice that later leave sought 
and got before the decree has been 
passed will not purge it. If, before 
the suit terminates, the relevant 
court is moved and permission to 
sue or to prosecute further is grant- 
ed, the requirement of law is fulfil- 
led. Of course, failure to secure such 
leave till the end of the lis may 
prove fatal. 

5. This, in short, is the law 
which has been stabilised by Indian 
decisions although inherited from 
principles of English law. In a sense 
Indian, English and even American 
UES pTHeeues lend support to this 
aw. 





6. We now proceed to some cita- 
tions, text-bookwise and precedent- 
wise and indicating the conflict to 
eliminate which is the object of this 
ruling. 


7. Mulla, with characteristic 
rity, has condensed the whole 
correctly: 


“A receiver cannot sue or be sued 
except with the leave of the Court 
by which he was appointed receiver. 
A party feeling aggrieved by the con- 
duct of a receiver may seek redress 
against him in the very suit in which 
he was appointed receiver, or he may 
bring a separate suit against the re- 
ceiver in which case he must obtain 
the leave of the court.” 

x x x x 

“There is no statutory provision 
which requires a party to take the 
leave of the Court to sue a receiver. 
The rule has come down to us as a 
part of the rules of equity, binding 


cla- 
law 


upon all courts of Justice in this 
country. It is a rule based upon 
public policy which requires that 


when the Court has assumed posses- 
sion of a property in the interest of 
the litigants before it, the authority 
of the Court is not to be obstructed 
by suits designed to disturb the pos- 
session of the Court. The institution 
of such suits is in the eye of the law- | 
a contempt of the authority of tk \ 
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Court, and therefore, the party con- 
templating such a suit is required to 
take the leave of the Court so as to 
absolve himself from that charge. The 
grant of such leave is made not in 
exercise of any power conferred by 
statute, but in the exercise of the in- 
herent power which every Court pos- 
sesses to prevent acts which consti- 


' tute or are akin to an abuse of its 


authority.” 
x x x x 

“In Pramatha Nath v, Katra Nath, 
(1905) ILR 32 Cal 270 Bodilly J. held 
that the leave of the Court to sue a 
receiver was a condition precedent to 
right to sue, and that if the leave 
was not obtained before suit, it could 
not be granted subsequent to the in- 
stitution of the suit and the suit 
should be dismissed. This decision 
was dissented from in subsequent Cal- 
cutta cases where it was held that 
the leave may be granted even after 
the institution of the suit.” 
x x x x 

“Leave subsequently obtained at 


the time of realising rents directly 
from the tenants will suffice. In a 
Bombay case (Jamsedji v. Hussein- 


bhai (1920) ILR 44 Bom 903; 56 IC 
424: (AIR 1920 Bom 11) Pratt, J., after 
an exhaustive review of the case-law 


: on the subject. came to the same con- 


clusion; the learned Judge held that 
failure to obtain leave prior to the 
institution of the suit was cured by 
subsequent leave.” 
(Mulla, Vol. II, pp. 
Edn, CPC) 


8. Since the principle is based on 
contempt of court, statutory follow- 
up actions are carved out as excep- 
tions (suits-under O, 21, R. 63). Like- 
wise, where no relief is claimed 
against the receiver, Similarly, whe- 
ther the receiver was appointed in a 
collusive suit or the order itself was 
unjustified are beside the point. The 
property being in custodia legis, the 
courts leave, liberally granted is 
needed. It is the court appointing the 
receiver that can grant leave, If a 
suit prosecuted without such leave 
culminates in a decree it is liable to 
be set aside. 

9. Once the jurisprudential root of 


the law is grasped, that the rule is 
merely to prevent contempt, the 


1533-34, 13th 


many problems proliferating from the 
appointment of a receiver and legal 
proceedings against him without the 
appointing court’s permission can be 
sorted out without converting the 
failure to get sanction before institu- 
tion into a major, even fussy issue. 
Leave obtained before the lis termi- 
nates is a solvent of the contempt. 
The infirmity does not bear upon 
the jurisdiction of the trying court or 
the cause of action. It is perepheral. 

10. The extreme view taken in 
Pramatha Nath, (1905) ILR 32 Cal 
270) is not good law. Banku Behari, 
((1911) 15 Cal WN 54) a later ruling 
of the same High Court, has struck 
the correct note: 

“But we are unable to appreciate 

upon what intelligible principle the 
position can be defended that because 
the suit has been instituted without 
leave previously obtained it must 
necessarily be dismissed, and that it 
is not open to the Court to stay pro- 
ceedings in the suit with a view to 
enable the plaintiff to obtain leave of 
the Court to proceed with the suit 
against the Receiver.” 
Bombay and Madras, Kerala and 
Mysore, have chimed in, some going 
into long erudition, others readily 
granting the position. The standard 
commentaries on the C. P.C. (Mulla 
as well as AIR) concur in this view, 
footnoting the flow of pan-Indian 
case-law. 

11. The law in this branch, though 
based on Anglo-American thought, 
has a legitimacy when viewed as con- 
tempt of the court’s authority. Once 
amends are made by later leave be- 
ing obtained, the gravamen is gone 
and the suit can proceed, The pity is 
that sometimes even such points are 
expanded into important questions cal- 
culated to protract Indian litigation 
already suffering from unhealthy lon- 
gevity. 


12. A pragmatic view not theore- 
tical perfection, is the corrective, The 
leave should have been given. 

13. We allow the appeal — in the 
hope that such an objection may not 
become a dilatory chapter in other 
litigations. We grant leave to the 
appellant to prosecute his suit against 
the Receiver-respondent, The parties 
will bear their respective costs in this 
avoidable adventure, but the respon- 
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dent will be free to urge all his other 
contentions to meet the plaintiffs 
claim, 

Appeal allowed. 


AIR 1977 SUPREME COURT 2368 
(From: Kerala)* 


P. K. GOSWAMI, P. N, SHINGHAL 
AND JASWANT SINGH, JJ. 


Narayanan Satheesan, Appellant v. 
State of Kerala, Respondent. 


Criminal Appeal No. 342 of 1974, 
D/- 29-9-1977. 


Penal Code (1860), Ss. 299, 
and 302 — Premeditated attack ; 
Stab injury on vital part — Only in- 
jury caused was sufficient to cause 
death according to the Doctor 
Non-examination of doctor held not 
material, . 


300 


The accused no doubt inflicted only 
one stab wound on the deceased but 
the facts established in the case viz., 
that the accused did not act under 
any sudden impulse but pursued the 
deceased after arming himself with a 
dagger which is a dangerous weapon 
in execution of a premeditated plan 
motivated by ill feelings nurtured 
for a number of days and inflicted a 
Severe stab injury on the vital region 
of the body of the deceased which 
perforated not only his left lung but 
also penetrated into and impaired the 
left ventrical of his heart clearly 
show that the appellant had the in- 
tention of causing the death of the 
deceased and pursuant thereto acted 
in a manner which brings his offence 
within the mischief of Sec, 302 of the 
Penal Code, It is no doubt unfortu- 
nate that the prosecution has not at- 
tempted to examine the doctor who 
performed the operation but this 
lapse is not sufficient to downgrade 
the enormity of the offence commit- 
ted by the accused. It cannot be over- 
looked that the Doctor who conduct- 
ed the autopsy has categorically stat- 
ed that stab injury was “sufficient in 
the ordinary course to cause death” 
and that the cause of death of the 


*(Criminal Appeals Nos. 338 of 1973 
and 87 of 1974, D/~ 2-7-1974 (Ker)). 
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deceased was bleeding and shock fol- 
lowing the said injury. Thus the of- 
fence clearly falls within the purview 
of Cl. thirdly of S. 300. 
(Paras 10, 12) 
Further, the non-production of doc- 
tor who performed the operation on 
the deceased is of no avail to the ac- 
cused. As rightly held by the High 
Court, the case is clearly covered by 
Explanation 2 to Section 299 of the 
Penal Code which provides that where 
death is caused by an injury the per- 
son who causes it would be deemed 
to have caused the death although by 
resorting to proper remedies and skil- 
ful treatment the death might have 
been prevented. (Para 13) 
Cases Referred; Chronological Paras 


AIR 1972 SC 952:1972 Cri LJ 587 
11 
Mr. T. C. Raghavan, Sr. Advocate 


(Mr. N. Sudhakaran, Advocate with 
him), for Appellant; Mr. K. R. Nam- 
biar, Advocate, for Respondent. 


JASWANT SINGH, J.:— Narayanan 
Satheesan alias Baboo, the appellant 
herein, was tried by the Additional 
Sessions Judge, Mavelikara, under 
Section 302 of the Indian Penal Code 
for intentionally causing the death 
of one K, G. Thomas alias Thampi, a 
well built male, aged about 32 years, 
who was an inhabitant of Eruvallipra 
Muri in Thiruvalla village, by in- 
flicting an injury with a dagger (M. 
O. 1) on the back of his chest at 7.30 
P.M. on December 16, 1972 at a 
sandy place situate on the Western 
side of the village road which goes 
to Veliyam Kadavu (Ghat Ferry) 
from Thirumoola on the eastern ex- 
tremity of Purayidom known as Ka- 
val Purayidom belonging to Arya 
Community within the jurisdiction of 
Thiruvalla Police Station, On a consi- 
deration of the material adduced be- 
fore him, the learned Judge acquitted 
the appellant of the charge under 
Section 302 of the Indian Penal Code 
but convicted him under Sec. 326 of 
the Code and sentenced him to rigo- 
rous imprisonment for a term of 
seven years with the finding that 
he had. by means of a dangerous 
weapon like M. O. 1, caused grievous 
hurt on the person of the deceased 
which had endangered his life, Ag- 


‘grieved by this judgment and order, 


both the State as well as the appel- 
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lant appealed to the High Court of 
Kerala at Ernakulam, The High Court 
sct aside the conviction of the ap- 
pellant under Section 326 of the 
Indian Penal Code and instead con- 
victed him under Section 302 of the 
Code and sentenced him to imprison- 
ment for life. Dissatisfied with this 
judgment, the appellant has come up 
in appeal to this Court under Section 
2 (a) of the Supreme Court (Enlerge- 
ment of Criminal Appellate Jurisdic- 
tion) Act, 1970 (Act 28 of 1970). 


2. The case as put forth by the 
prosecution is that a couple of weeks 
before the date of occurrence, there 
was an altercation between the ap- 
pellant and the deceased over the re- 
fusal by the latter to relinquish pos- 
session of the Purayidom before the 
expiry of the term of one year of 
the Icase granted in his favour by 
the father of the accused on a pat- 
tom of Rs. 550/~ which entitled him 
to the usufruct of the coconut trees 
standing on the Purayidom; that dur- 
ing the course of the aforesaid alter- 
cation, the appellant threatened to 
kill the deceased if he did not hand 
back possession of the property peace- 
ably; that irked at the refusal of the 
deceased to surrender possession of 
the Purayidom, the appellant armed 
himself with a dagger and followed 
the deceased on the evening of 
December 16, 1972, while the latter 
was passing along the above men- 
tioned road and after thrusting the 
dagger in the back ofthe chest of the 
deceased, took to his heels without 
even taking out the weapon from the 
situs of the wound; that the deceased 
pulled out the weapon from his back 
and threw it on the ground where- 
after blood gushed out of the wound 
and he fell down; that on seeing this 
incident, Gopala Kurup (P. W. 1), 
who was going to have his bath at 
Veliyam Kadavu and Thommi Mathai 
(P. W. 2) who was on his way to 
Thirumoola which is about five fur- 
longs from his house to buy some 
provisions rushed to the scene of oc- 
currence; that Thommi Mathai (P. W. 
2) and Gopala Kurup (P. W. 1) re- 
moved the deceased about 6 or 7 ft. 
towards the East whereafter Gopala 
Kurup (P. W. 1) bandaged the wound 
of the deceased which was bleeding 
profusely with his thorthu (bath 
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towel), that while the wound was be- 
ing bandaged by Gopal Kurup, Pap- 
pan (P. W. 5), the Ferryman employ- 
ed by the Municipality at Veliyath 
for ferrying people across the Mani- 
mala river, also hastened to the scene 
of occurrence, saw the appellant run- 
ning away and heard the deceased 
saying “Mathaichacha, Babu stabbed 
me”; that after bandaging the wound 
as aforesaid, Gopal Kurup (P, W, 1), 
Thommi Mathai (P. W. 2) and Pappan 
(P. W. 5) removed the deceased to 
the middle of the road, laid him to 
the level surface and started raising 
an alarm, on hearing which the bro- 
thers of the deceased including 
Geevarghese George (P. W. 11) and 
some other persons arrived at the 
scene of occurrence; that in reply to 
the query made by his elder bro- 
ther, Geevarghese George (P. W. 11), 
the deceased said “Achaya, Babu 
stabbed me”; that the deceased was 
thereafter removed by his brothers in 
a taxi car to the Thiruvalla Hospital 
where P, W. 6, Dr. G, K. Pai, exa- 
mined his person and found a stab 
injury over his left infrascapular 
area, 3 x 1 c.m., horizontal in posi- 
tion, both edges sharp penetrating in- 
to the pleural cavity (left side) — 
Direction of the wound obliquely for- 
ward and to the right side(?) pneu- 
mothorax on the left side; that the 
doctor made an entry of the injury 
noticed by him in the relevant regis- 
ter of the Hospital and rendered first 
aid to the deceased; that while the 
first aid was being given to him, the 
deceased told the doctor that the in- 
jury was caused to him by stabbing 
at 8.00 P.M., that in view of the 
serious nature of the wound, the doc- 
tor advised the relatives of the de- 
ceased to take him to the Medical 
College Hospital, Kottayam for ex- 
pert medical attention and treatment; 
that thereafter the doctor gave intima- 
tion of the incident on telephone and 
by means of a letter (Ext. P-4) to the 
Thiruvallg Police Station whereupon 
P. W. 15 viz, Madhavan Pillai, Head 
Constable attached to the said Police 
Station proceeded to the Hospital but 
on learning on arrival at that place 
that the injured had already been 
sent to the Medical College Hospital, 
Kottayam, he at once returned to 
the Police Station and forthwith con- 
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tacted Arpookara Police Station on 
telephone and imformed the . person 
incharge thereof that since the state- 
ment of the injured person by name 
EK. G. Thomas who had been brought 
to 'Fhiruvalla Hospital with serious 
injuries could not be taken as he had 
been removed to the Medical College 
Hospital, Kottayam for expert medi- 
cal treatment, his statement might be 
taken and the needful be done in the 
matter; that on -being thus informed 
by Madhavan PiNai (P. W. 15), 
Govinda Pillai (P. W. 13), Head Con- 
stable incharge of the Police Station, 
Kottayam proceeded to the College 
Hospital and after taking the permis- 
sion of Dr. K, M, R. Mathew, who 
was examining the deceased in the 
casualty room. recorded his state- 
ment (Exh. P-9) at 9.30 P. M. which 
was to the following effect:— 


“I know that it is a Head Constable 
who is taking to me now. I am eall- 
ed Thampi. Babu, son of Ezharapra 
Narayanan stabbed me with a , dag- 
ger. It was on my back that he 
stabbed me from behind. It was at 
Veliyamkadavu (ferry) that he stab- 
bed me. It was I myself who pulled 


out the dagger with which I was 
stabbed and threw it there. Ferry- 
man Pappan and others have seen 


him stabbing me. It was today at 
7.30 p.m. that the incident took 
place. J: was in order to kill me on 
account of prior enmity that he stab- 
bed me. The place of incident is 
within the limits of Thiruvalla Sta- 
tion, Ft is 40 kms. south from here”. 


3. The prosecution case further 
proceeds that it was not before 2 
O’elock at night intervening between 
16th and 17th December, 1972 that 
Govinda Pillai (P. W. 13) could re- 
turn to his Police Station as he had 
to reeord statements in four or five 
other eases intimation regarding which 
was received by him while he was at 
the Hospital; that on his return to 
the Police Station, Govinda Pillai 
(P. W. 13) prepared the First Infor- 
mation Report (Exh. P-10) on the 
basis of Exhibit P-9 and sent the 
same to the Munsiff-Magistrate’s 
Court, Ettumanoor; that an hour after 
his return to the Police Station, 
Govinda Pillai got intimation from 
the Hospital vide Exhibit P-11 that 
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the injured person, whose statement 
(Exh. P-9) he had recorded had died 
at 3.00 A. M.; that about 8 O'clock in 
the morning, Govinda Pillai went to 
the Medical College Hospital and pre- 
pared the Inquest Report (Exh. P-8) 
whereafter he sent the dead body of 
the deceased to the Police 
for post-mortem examination; that 
P. W. 4, Dr. V, K. Jayapalan, Profes- 
sor of Forensic Medicine and Police 
Surgeon, Medical College, Kottayam 
conducted the autopsy of the body 


.of the deceased on December 17, 1972 


at 2.00 P. M. and noticed the follow- 
ing appearances:— 

“General — Body was that of a 
well built adult male, Rigor mortis 
fully established and retained all 
over. Dried blood stains were seen 
on the front of right fore-arm and 
front of chest. Injuries (ante-mortem) 

(1) Sutured incised penetrating 
wound horizontally placed on the 
back of chest 3 em, to the left of 
middle and 24 cm. below the top of 
shoulder. The wound was found en- 
tering chest cavity cutting through 
the 9th intercoastal space, perforated 
the lower lobe of left lung and pene- 
trated the left ventricle of the heart. 
The wounds on the lung and heart 
measured 2.8 cm, in length and were 
found sutured. The wound was 
directed forwards upwards and to the 
right. 

(2) Sutured surgical thorocotomy 
wound 26 cm. in length on the outer 
aspect and back of left chest 17 cm. 
below the arm pit, 

(3) Surgical wound 1.3 x .5 cm. 
obliquely placed on the back of chest 
3 cm, below injury No, 1. 

(4) Multiple small abrasions over 
an area 3.5 x 2 cm. on the outer as- 
pect of right shoulder. Other find- 
ings are: Left lung was collapsed. 
Left chest cavity contained 75 cc. of 
blood clots. Pericardial cavity con- 
tained 50 ec. of blood clots. Stomach 
was empty and mucous was normal”. 

4. The doctor opined that injury 
No. 1 which could have been caused 
with a weapon like M, O. 1 was suf- 
ficient in the ordinary course to 
cause death, The doctor further 
opined that the cause of death of the 
deceased wa3s bleeding and shock fol- 
lowing stab injury sustained by him 
on the back. 


Surgeon ` 
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5. P. W. 17, V. Rajasekharan. Nair, 
Circle Inspector of Police, Kayamku- 
lam, took over investigation of the 
crime on receipt of the express inti- 
mation regarding the registration of 
the case under Section 302 .of the 
Indian Penal Code on December 17, 
1972, He repaired to the ‘scene of 
Occurrence without any loss of time, 
prepared the scene mahazar, seized 
the blood stained earth and question- 
ed the witnesses and prepared notes 
of their statements on the same 
evening. He also seized the dagger 
(M. O. 1) which was produced be- 
fore him by Geevarghese George (P. 
W. 11) on December 30, 1972. It 
was not, however, before January 1, 
1973 that the Police could arrest the 
appellant at Nedumbram. 


6. After completion of the investi- 
gation, the appellant was proceeded 
against in the Court of Sub-Magis- 
trate, Thiruvalla, who committed him 
to the Court of Session to stand his 
trial under Section 302 of the Indian 
Penal Code with the result as stated 
above. 


7. Although in addition to the 
other witnesses, the prosecution exa- 
mined Gopal Kurup (P. W. 1), 
Thommi Mathai (P. W. 2) and Pappan 
(P. W. 5), who claimed to be the eye 
witnesses of the incident, both the 
Additional Sessions Judge and the 
High court while holding that their 
arrival on the spot was proved, dis- 
carded the evidence of Gopal Kurup 
(P. W. 1) and Thommi Mathai (P. W. 
2) on the ground that their testimony 
was not trustworthy and rested the 
conviction of the appellant on the 
dying declaration (Exh, P-9) which, 
according to them, received ample 
corroboration from the testimony of 
Pappan (P. W., 5). 


8. Appearing in support of the 
appeal, Mr, Raghavan has urged that 
the conviction of the appellant can- 
not be sustained firstly because the 
evidence on the record is not suffici- 
ent to bring home the offence to the 
appellant, secondly because the dying 
declaration (Exh. P-9) which has 
been heavily relied upon by the trial 
Court and the High Court could not 
have been made by the deceased who 
was in a critical condition and clear- 
ly appears to have been fabricated 
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after the death of the deceased and 
thirdly because the testimony of Pap- 
pan ' (P. W. 5) and’ Geevarghese 
George (P. W. 11) from which cor- 
roboration has been mainly derived 
is not cogent and convincing. 


9. We have carefully gone through 
the entire evidence on the record. 
While we do not consider it safe to 
place reliance on the eye witness ac- 
count of the occurrence given by Go- 
pal Kurup (P. W. 1) and Thommi 
Mathai (P. W. 2) which has been re- 
jected as untrustworthy by the trial 
Court and the High Court or on the 
statement of Geevarghese George 
(P. W. 11) in view of his queer and 
unnatural conduct in wiping away 
the blood from the weapon of offence 
and not producing the same pefore 
the Police for nearly 14 days we 
think that the statements of Govinda 
Pillai (P. W. 13) and Pappan (P, W. 
5) cannot easily be brushed aside. 
Pappan (P. W. 5) who belongs to the 
community of the appelant and has 
no animus against him and. whose 
testimony is natural and consistent 
and whose credit has remained un- 
shaken despite the lengthy cross-exa- 
mination to which he was subjected 
has unequivocally stated that at 
about 7.30 on the evening of Decem- 
ber 16, 1972 while he was sitting in 
his boat which he had rowed to the 
Northern ferry as there were no pas- 
sengers to take across the river, he 
heard the ery. “Heigho” “heigho” from 
the shore; that on ascending five or 
six steps, he saw the deceased stand- 
ing in a bent position on the western 
side of the road with a dagger stuck 
on his back and the accused whom 
he knew from his childhood running 
westwards from near the deceased; 
that the deceased himself pulled out 
the dagger and threw it in the Purayi- 
dom; that it was after Gopal Kurup 
(P.W.1) and Thommi Mathai (P. W. 2) 
had come running to the spot 
from the North that the deceas- 
ed fell down on the right side; 
that Gopal Kurup (P. W, 1) bandaged 
the wound of the deceased with his 
bath towel and while his wound was 
being bandaged, the deceased was 
Saying “Mathaicha, babu stabbed me”. 
The evidence of Govinda Pillai, Head 
Constable (P. W. 13) has also remain- 
ed unshaken in cross-examination. 
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From his statement which receives 
corroboration from the statements of 
not only Dr. V, K. Jayapalan (P. W. 
4) and Dr, G. K, Pai (P. W. 6) who 
were examined by the prosecution 
but also from the statement of Dr. 
Mathew Varghese (D. W. 5) who was 
examined by the appellant, it is 
crystal clear that the deceased whose 
central nervous system remained nor- 
mal and who neither lost his con- 
sciousness nor his power of speech 
gave a coherent account of the circum- 
stances leading to his injury which 
he faithfully and accurately recorded 
in Exhibit P-9 and forthwith asked 
the deceased to append his signatures 
thereon which he did with a steady 
hand. We are, therefore, absolutely 
convinced that the incident took place 
in the manner disclosed by the pro- 
secution, 


10. This does not, however, con- 
clude the matter, The important 
question as to the nature of the of- 
fence committed by the accused still 
remains to be determined by us. 
Adopting the reasoning of the ` trial 
Court, it is emphasized by learned 
counsel for the appellant that since 
the appellant inflicted only one stab 
injury on the person of the deceased 
and the deceased died during the per- 
formance of operation on his lung 
and heart and the prosecution has 
not tried to establish either that the 
doctor who performed the delicate 
operation was a specialist or a com- 
petent and skilful surgeon and took 
all reasonable care and caution or 
that the death was the inevitable re- 
sult of the stab injury, the appellant 
can at the utmost be held guilty of 
the offence under Section 326 of the 
Indian Penal Code. We find it diffi- 
cult to accede to this contention, It 
is true that the appellant inflicted 
only one stab wound on the deceas- 
ed but the facts established in the 
case viz. that the appellant did not 
act under any sudden impulse but 
pursued the deceased after arming 
himself with a dagger which is a 
dangerous weapon in execution of a 
premeditated plan motivated by ill 
feelings nurtured for a number of 
days and inflicted a severe stab in- 
jury on the vital region of the body 
of the deceased which perforated not 
only his left lung but also penetrated 
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into -and impaired the left ventrical 
of his heart clearly show that the ap- 
pellant had the intention of causing 
the death of the deceased and pur- 
suant thereto acted in a manner 
which brings his offence within the 
mischief of Section 302 of the Penal 
Code, It is no doubt unfortunate that 
the prosecution has not attempted to 
examine the doctor who performed 
the operation but this lapse is, in our 
Opinion, not sufficient to downgrade 
the enormity of the offence commit- 
ted by the accused. It cannot be 
overlooked that Dr. V. K. Jayapalan 
(P. W, 4) who conducted the autopsy 
has categorically stated that stab in- 
jury No. 1 was ‘sufficient in the ordi- 
nary course to cause death’ and that 
the cause of death of the deceased 
was bleeding and shock following the 
said injury. 


1. In Gudar Dusadh v. State of 
Bihar (AIR 1972 SC 952) : (1972 Cri 
LJ 587) where the accused made a 
premeditated assault and inflicted an 
injury with a lathi on the head of 
the deceased which was sufficient in 
the ordinary course of nature to 
cause death and actually resulted in 
the death of the latter, it was held 
that the mere fact that the accused 
gave only one blow on the head 
would not mitigate the offence of the 
accused and make him guilty of the 
offence of culpable homicide not 
amounting to murder, 


12. In the instant case, the prose- 
cution having succeeded in establish- 
ing that the stab injury inflicted on 
the person of the deceased was suf- 
ficient in the ordinary course of na- 
ture to cause the death the offence 
committed by the accused squarely 
falls within the purview of clause 
‘thirdly’ of S: 300 of the Indian Penal 
Code according to which culpable 
homicide is murder if the act by which 
the death is caused is done with the in- 
tention of causing bodily injury to 
any person and the bodily injury in- 
tended to be caused is sufficient in 
the ordinary course of nature to 
cause death of the deceased. 


13. Again the non-production by 
the prosecution of the doctor 
performed the operation on the de- 
ceased is of no avail to the appellant. 
As rightly held by the High Court, 
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the case is clearly covered by Expla- 
nation 2 to Section 299 of the Indian 
Penal Code which provides that 
where death is caused by an injury 
the person who causes it would be 
deemed to have caused the death al- 
though by resorting to proper re- 
medies and skilful treatment the 
death might have been prevented, It 
appears that the attention of the Ad- 
ditional Sessions Judge was not drawn 
to this aspect of the matter and 
while quoting a passage from Modi’s 
Medical Jurisprudence and Toxicology 
(1963 Edition), he not only glossed 
over the last sentence thereof where 
it is succinctly stated that “it should 
be noted that the liability of the of- 
fender is in no way lessened even 
though life might have been preserv- 
ed by resorting to proper remedies 
and skilful treatment” but also tried 
to highlight something which did 
not possess any significance. Taking 
into consideration the deadly charac- 
ter of the weapon used, the dastard- 
ly assault made by the accused and 
the vital organs of the body on which 
the injury was caused as also the 
categorical statement of Dr. V. K. 
Jayapalan, Professor of Forensic Medi- 
cine, who conducted the autopsy of 
the dead body of the deceased that 
the injury No. 1 was sufficient in 
the ordinary course to cause death of 
the deceased, we have no hesitation in 
holding that the appellant deliberate- 
ly caused the fatal wound on the 
person of the deceased and in main- 
taining the conviction under Section 
302 of the Indian Penal Code. 


14. For the foregoing reasons, we 
find no merit in this appeal which 
is dismissed. 


Appeal dismissed. 
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AIR 1977 SUPREME COURT 2313 
(From: Andhra Pradesh)* 


P. K. GOSWAMI, P. N. SHINGHAL 
AND JASWANT SINGH, JJ. 


Chintapalli Agency Taluk Arrack 
Sales Co-op. Society Ltd. ete., Appel- 
lants v. Secretary (Food and Agricul- 
ture) Govt, of Andhra Pradesh and 
others etec., Respondents. 


Civil Appeals Nos, 503-504 of 1977, 
D/- 28-9-1977. 


(A) A. P. Co-operative Societies 
Act (7 of 1964), S. 77 (2) Govt. 
order passed in revision under Sec- 
tion 77 (1) resulting in abridgment of 
appellants business — Absence of 
written notice to appellant to make 
his representation — Order is invalid 
and should be quashed under Art. 226 
of Constitution — (Constitution of 
India, Art. 226) — Requirement of 
written notice cannot be dispensed 
with relying upon absence of preju- 
dice or imputation of knowledge — 
Writ Petns. Nos. 3947 & 3987 of 1976 
D/- 27-1-1977 (Andh Pra), Reversed. 


An order of the Government, pass- 
ed in revision under S. 77 (1), which 
resulted in the abridgment of the 
operation of appellants business 
directly affecting the existing licences 
which had already been granted to 
the appellant, is invalid where no op- 
portunity has been given to the ap- 
pellant to make his representation be- 
fore the order was passed. The im- 
pugned order of the Government is 
invalid being in the teeth of Section 
77 (2) and in violation of the princi- 
ples of natural justice, and must be 
quashed under Art. 226 of the Con- 
stitution, Even though the appellant 
may somehow get a copy of the ap- 
plication or the appellant may have, 
on its own motion, submitted certain 
representations, the duty of a quasi- 
judicial authority, as the Government 
undoubtedly is, in disposing of a mat- 
ter under Section 77, could not be 
avoided in affording the appellant an 
opportunity to make representation. 
This requirement under S. 77 (2) can- 
not be considered as an empty for- 


*(Writ Petns Nos. 3947 and 3987 of 
1976. D/- 27-1-1977 (Andh Pra)). 
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mality and sub-s. (2) of S. 77 has to 
be complied with by the Government. 
(Paras 12, 23) 


It is true that a personal hearing is 
not obligatory but the minimal re- 
quirement of the principles of natural 
justice which are ingrained in Sec- 
tion 77 (2) is that the party whose 
rights are going to be affected and 
against whom some allegations are 
made and some prejudicial orders are 
claimed should have a written notice 
of the proceedings from the autho- 
rity disclosing the grounds of com- 
plaint or other objection preferably 
by furnishing a copy of the petition 
on which action is contemplated in 
order that a proper and effective re- 
presentation may be made, This mini- 
mal requirement can on no account 
be dispensed with by relying upon 
the principles of absence of prejudice 
or imputation of certain knowledge to 
the party against whom action is 
sought for. Writ Petns. Nos. 3947 and 
3987 of 1976, D/- 27-1-1977 (Andh 
Pra), Reversed. (Para 21) 


(B) A. P, Co-operative Societies Act 
(7 of 1964), S. 77 — Proceedings ini- 
tiated by Deputy Registrar under 
Section 16 (5) — Revision by Regis- 
trar under S, 77 is not incompetent. 


It is not correct to contend that 
the Registrar could not exercise 
power under S, 77 in examining the 
correctness, legality or propriety of 
the proceedings initiated by the De- 
puty Registrar under Section 16 (5) 
of the Act. (Para 18) 

It is true the power under S. 16 is 
that of the Registrar but the Deputy 
Registrar exercises that power as em- 
powered by the Government but al- 
ways “under the general superinten- 
dence of the Registrar.” Again, under 
S. 76 (2) any order passed in pur- 
suance of the power so exercised 
under S, 16 is appealable to the Re- 
gistrar as an order passed by “ 
other officer” appointed under Sec- 
tion 3 (1). (Para 20) 

Under the scheme of the Act “any 
other person” appointed under Sec- 
tion 3 (1) on whom Government con- 
fers powers under 5S. 3 (2) is not 
equated with the Registrar. It is 
manifest that the Deputy Registrar is 
an officer subordinate to the Regis- 
trar for all purposes and has to act 


ALR, 


under the supervision of the Regis- 
trar. AIR 1963 SC 1503, Disting. 
(Para 17) 
(C) A. P. Co-operative Societies Act 
(7 of 1964), S. 77 — Revision — “Re- 
quest” in the order passed by the 
Government to Excise Department in 
the matter of settlement of arrack 
shops — Is tantamount to positive 
direction or order — (Constitution of 
India, Art, 226 — Certiorari) — 
(Words & Phrases), 


Held that any “request” of the 
Government to a subordinate autho- 
rity is tantamount to a positive direc- 
tion or order and it would be diffi- 
cult for the subordinate autho- 
rity to disregard the same. The 
Supreme Court did not express 
any opinion as to whether the Gov- 
ernment. in exercising power of’ revi- 
sion under S, 77 of the Act. was com- 
petent to issue directions to the Ex- 
cise Department in the matter of set- 
tlement of arrack shops. (Para 24), 
Cases Referred: Chronological Paras 
AIR 1963 SC 1503:1963 Supp (1) 

SCR 539 15, 19, 20 


M/s, A. Venkataramana, K. Rajen- 
dra Chaudhary and Mrs. Veena Devi 
Khanna, Advocates, for Appellants; 
Mr. P, Parmeswara Rao, Sr, Advo- 
cate (Mr. G, Narayana Rao, Advocate 
with him) (for No. 1) and Mr, G. 
Venkatarama Sastry, Sr. Advocate 
(In C. A. No, 503/77); (M/s. B. Par- 
thasarathi and A. Lakshmana Rag, 
Advocates with him), (for No, 5), for 
Respondents. 


GOSWAMI, J.:— Chintapalli Agency 
Taluk Arrack Sales Co-operative So- 
ciety Ltd, and the Paderu Taluk Tri- 
bal Arrack Sales Co-operative Society 
Ltd. were registered as Co-operative 
Societies by the Deputy Registrar of 
Co-operative Societies, Yelamanchili. 
The question raised in this case by 
these two Societies has been decided 
by a common judgment of the High 
Court of 27th January, 1977, It is 
sufficient to state the facts apper- 
taining to Chintapalli Agency Taluk 
Arrack Sales Co-operative Society 
Ltd. (briefly the appellant) as these 
are common. 

2. The appellant was registered by 
the Deputy Registrar of Co-operative 
Societies, Yelamanchili, on 26th Sep- 
tember, 1975. The area of operation 


| pose of initiating them into the 


_ licences for all the shops 
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of the appelant as provided in its 
bye-laws was for the entire taluk 
‘with a view to gramt arrack licences 
to it im respect of ali the ar- 
rack shops within the said taluk. 
There was, however, an infection of 
the co-operative movement and it ap- 
pears that tribals im the various vil- 
lages in the taluk were also encourag- 
ed by the Co-operative Department 
to form their own village co-opera- 
tive societies and to ask for grant of 
licences of their village shops in fa- 
vour of the respective village socie- 
ties instead of granting all the licen- 
ces of the taluk to a single society, 
such as the appellant. With this a 
i- 
quor trade, the village societies were 
registered on 4th October, 1975, 


3. Having thus registered the vil- 


! lage co-operative societies (briefly the 


village societies), the Deputy Regis- 
trar of Co-operative Societies gave a 
notice to the appellant under Sec- 
tion 16 (5) of the Andhra Pradesh Co- 
operative Societies Act, 1964, calling 
upon it to amend its. bye-laws so as 
to restrict its area of operation only 
to the taluk headquarters. 

4. The underlying idea behind such 
a notice was that the appellant should 
be given the licence in respect of 
shops situated in the taluk headquar- 
ters while licences in respect of shops 
situated within the villages should be 
granted to the respective village so- 
cieties which have since been regis- 
tered. 

5. The appellant filed a petition of 
revision before the Registrar of Co- 
operative Societies challenging the 
above notice. ‘The petition was al- 
lowed by the Registrar by his order 
D/- 10-12-1975. In the said order the 
Registrar not only set aside the afore- 
said notice of the Deputy Registrar 
but also directed the District Co-ope- 
ration authorities to reeommend the 
case of the appellant for grant of 
situated 
within the taluk fer the excise year 
1975-76 ending 320th September, 1976. 
This direction, however, could not be 
implemented since by that time the 
village societies had already been 
granted licences in respect of shops 
situated in the respective villages. The 
appellant’s licence was confined to 


by the respondents. 
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the area in taluk headquarters for the 
year 1975-76. 


6. With the said recommendation 
staring in the face, the village socie- 
ties apprehended trouble in the year 
‘1976-77 and filed writ petitions in the 
High Court challenging the Regis- 
trar’s order of 10th December, 1975. 
Indeed the licences for 1976-77 were 
granted to the appellant for the en- 
tire area as recommended by the Re- 
gistrar, No stay orders could be ob- 
tained by the respondents and hence 
the licences for 1976-77 continued 
with the appellant. 


7. The village societies also, al- 
most simultaneously, approached the 
Government by way of revision 
under Section 77 of the Andhra Pra- 
desh Co-operative Societies Act, 1964 
(briefly the Act) against the order of 
the Registrar of 10th December, 1975. 
On 6th October, 1976, the Govern- 
ment suspended the operation of the 
order of the Registrar dated 10th 
December, 1975 and further directed 
the Collector (Co-operation) Visakha- 
patnom to recommend the case of the 
village societies to the Excise Super- 
intendent for the issue of licences 
for the excise year 1976-77. 


8. The appellant filed a writ peti- 
tion in the High Court against the 
aforesaid order of the Government 
dated 6th October, 1976. The High 
Court issued Rule nisi, but declined 
to stay the impugned order. We are 
not concerned with this writ petition 
which was dismissed as infructuous. 

§. On the very day, viz., 6th Octo- 
ber, 1976, when the respondents fil- 
ed their revision before the Govern- 
ment, the appllant filed an applica- 
tion to the Government disputing the 
claim of the village societies. The 
appellant also filed before the Gov- 
ernment a similar application on 28th 
October, 1976. On 5th November, 
1976, the appellant prayed to the 
Government for an opportunity to file 
counter in the revision petition filed 
The Govern- 
ment, however, without any notice to 
the appellant, passed final orders on 
4th December, 1976, allowing the two 
review petitions filed by the village 
societies and set aside the order of 
me Registrar dated 10th December, 
975. i 
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10. Under the aforesaid order the 
Government “requested” the Excise 
Superintendent, Visakhapatnam, to 
take action under S. 32 of the Andhra 
Pradesh Excise Act, 1968, for with- 
drawal of the licence already grant- 
ed in favour of the appellant and to 
issue q fresh licence amending the 
area of operation restricting it only 
to Chintapalli village, The Excise 
Superintendent was also requested to 
issue thereafter fresh individual licen- 
ces to all the village level societies in 
the Chintapalli taluk for arrack shops 
existing in their respective villages. 
It was, however, mentioned in that 
order that the appellant should have 
opportunity to represent its  griev- 
ances, if any, before the Divisional 
Co-operative Officer, Yelamanchili, 
who issued the notice under Section 
16 (5) of the Act, The appellant felt 
aggrieved by the above order of the 
Government and filed two writ peti- 
tions Nos. 3947 and 3987 of 1976, in 
which the impugned order was pass- 
ed by the High Court and with which 
alone we are concerned in these ap- 
peals. 

11. The short question that arises 
for decision is whether the order of 
the Government in revision which 
was passed under Section 77 of | the 
Act is invalid for non-compliance 
with Section 77 (2) which provides 
that no order prejudicial to any per- 
son shall be passed under sub-s. (1) 
unless such person has been given an 
opportunity of making his represen- 
tation. It is submitted that the Gov- 
ernment did not afford any opportu- 
nity to the appellant for making re- 
presentation before it, The High Court 
rejected this plea on the ground that 
from a perusal of the voluntary ap- 
plications filed by the appellant it 
was clear that the appellant had any 
how met with the points urged by 
the respondents in their revision peti- 
tion before the Government. We are, 
however, unable to accept the view 
of the High Court as correct, 


12. The question of amendment of 
the bye-laws is intimately connected 
in this case with the abridgment of 
the operation of business directly af- 
fecting the existing licences which 
had already been granted to the ap- 
pellant. Even though the appellant 
may somehow get a copy of the ap- 
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plication or the appellant may ' have, 
on its own motion, submitted certain 
representations, the duty of a quasi- 
judicial authority, as the Government 
undoubtedly is, in disposing of a mat- 
ter under Section 77, could not be 
avoided in affording the appellant an 
opportunity to make representation. 
This requirement under Section 77 
(2) cannot be considered as an empty 
formality and sub-section (2) of Sec- 
tion 77 has to be complied with by; 
the Government. This has not been 
done in this case. 


13. It is submitted on behalf of 
the respondents that the order of the 
Registrar is a nullity for the reason 
that the Registrar could not enter- 
tain the revision petition against the 
order of the Deputy Registrar who 
has been empowered to exercise the 
functions and powers of the Regis- 
trar under Section 16. 

14. Section 2 (n) of the Act de- 
fines Registrar as follows:— 

“ ‘Registrar’ means the Registrar of 
Co-operative Societies appointed 
under Section 3 (1) and includes any 
Other person on whom all or any of 
the powers of the Registrar under 
this Act are conferred,” 

Section 3 may be read: 


“3 (1) There shall be appointed a 
Registrar of Co-operative Societies 
for the State and as many other per- 
sons as the Government think fit for 
the purposes of this Act. 

(2) Every other person appointed 
under sub-section (1) shall exercise, 
under the general superintendence of 
the Registrar, such powers of the 
Registrar under this Act as the Gov- 
ernment may, from time to time, con- 
fer on him.” 


In exercise of the powers conferred 
by Section 3 of the Act the Gover- 
nor of the Andhra Pradesh has con- 
ferred, inter alia, powers under Sec- 
tion 16 on the Deputy Registrars of 
Co-operative Societies incharge of 
Divisions, It was therefore compe- 
tent for the Deputy Registrar to 
issue the notice under Section 16 (5) 
to the appellants. ý 
15. The question next arises whe- 
ther the Registrar could entertain a 
petition under Section 77 when the 
proceedings under Sec. 16 (5) were 
questioned by the appellant. It is 
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strenuously: submitted that the power 
exercised by the Deputy Registrar 
under S. 16 was the power of the 
Registrar delegated to him and there- 
fore any order passed in those pro- 
ceedings would be the order passed 
by the Registrar and, therefore, the 
Registrar was not competent to en- 
tertain a petition of revision against 
what may be described as his own 
order. In this context the respon- 
dents rely upon a decision of this 
Court in Roop Chand v. State of Pun- 
jab, 1963 Supp (1) SCR 539: (AIR 
1963 SC 1503) in support of the above 
submission. 

16. We may first examine the 
scheme of the present Act with 
which we are concerned. The ap- 
pointment of the Registrar and “other 
persons” is provided for under Sec- 
tion 3 (1), Under Section 3 (2) ‘every 
other person appointed under sub- 
section (1)’ shall exercise such powers 
of the Registrar under the Act as the 


Government may confer on him 
“under the general superintendence 
of the Registrar.” It is, therefore, 


clear that the Deputy Registrar be- 
longs to the category of “other per- 
sons” appointed under sub-section (1) 
of Sec. 3, When, therefore, powers 
of the Registrar are conferred upon 
him he has to act “under the general 
superintendence of the Registrar” as 
specifically mentioned in sub-sec, (2) 
of Section 3. 

17. Again, we may refer to Sec. 76 
of the Act which provides for ap- 
peals. Under Section 76 (2) any per- 
son or society aggrieved by any de- 
cision under Section 6, refusal to re- 
gister a society under Section 7 or 
amendment of the bye-laws under 
Section 16, etc. may appeal to the 
Government if the order is passed by 
the Registrar [Section 76 (2) (i)] and 
to the Registrar if the decision is of 
any other person [Section 76 (2) (ii)l. 
The Explanation in sub-section (2) of 
Section 76 provides that the Regis- 
trar includes the Additional Registrar, 
the Joint Registrar, the District Col- 
lector and the Special Cadre Deputy 
Registrar working as Personal Assis- 
tant to the Collector, but not the De- 
puty Registrar of Co-operative Socie- 


ties incharge of the Divisions, Thus 
under the scheme of the Act “any 
other person” appointed under Sec- 
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tion 3 (1) on whom Government: con- 
fers powers under Section 3 (2) is 
not equated with the Registrar. -It is 
manifest that the Deputy Registrar is 
an officer subordinate to the Regis- 
trar for all purposes and has to act 
under the supervision of the Regis- 
trar, Any order passed by the De- 
puty Registrar of Co-operative Socie- 
ties under Section 16 is appealable to 
the Registrar under S. 76 (2) (ii). 


18. Section 77 provides for the 
power of revision and only the Re- 
gistrar and the Government have this 
concurrent power, This power ‘can 
be exercised either on an application 
by a party or suo motu, Power under 
Section 77 is not conferred on the 
Deputy Registrar whereas power 
under Section 16 along with some 
other powers is conferred on the De- 
puty Registrar. Section 77 provides 
that the Registrar may of his own 
motion or on an application made to 
him call for and examine the re- 
cord of any officer subordinate to him 
in respect of any proceeding, not be- 
ing a proceeding wherefrom appeal 
lies to the Tribunal under S. 76 (1), 
to satisfy himself as to the regularity 
of such proceeding, or the correctness, 
legality or propriety of any decision 
passed or order made therein and 
pass any of the appropriate orders 
specified in Section 77 (1). This power 
of the Registrar is in accord with the 
pre-eminent position accorded by the 
Act to the Registrar under whose 
supervision “every other person ap- 
pointed under Section 3 (1)? may 
function and act. It is, therefore, not 
correct that the Registrar could not 
exercise power under Section 77 in 
examining the correctness, legality or 
propriety of the proceedings initiat- 
ed by the Deputy Registrar under 
Section 16 (5) of the Act. 


19. Roop Chand’s case (AIR 1963 
SC 1503) (supra) is clearly distin- 
guishable since there under S. 41 (1) 
of the East Punjab Holdings (Conso- 
lidation. and Prevention of Fragmen~ 
tation) Act, 1948, the State Govern- 
ment appoints persons and delegates 
its powers or functions under the Act 
to such officers. When, therefore, an 
officer acts as a delegate of the State 
Government he exercises statutory 
power of appeal of the Government 
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under Section 21 (4) of the Act. This 
Court observed in that case: (at 
Page 1505 of AIR) 

Sa Such a power when delegat- 
ed remains the power of the Govern- 
ment, for the Government can only 
delegate the power given to it by the 
Statute and cannot create an indepen- 
dent power in the officer, When the 
delegate exercises the power, he does 
so for the Government.” 

20. Im the present case it is true 
the power under Section 16 is that of 
the Registrar but the Deputy Regis- 
trar exercises that power as em- 
powered by the Government but al- 
ways “under the general superinten- 
dence of the Registrar.” Again, under 
Section 76 (2) any order passed in 
pursuance of the power so exercised 
under Section 16 is appealable to the 
Registrar as an order passed by “any 
other officer” appointed under Sec- 
‘tion 3 (1). The scheme of the Conso- 
lidation Act which this Court had to 
deal with in Reop Chand’s case (AIR 
1963 SC 1563) (supra) is different 
from that of the Co-operative Act. 
The submission of counsel that the 
Registrar’s order in revision is a 
nullity is devoid of substance. 

21. As mentioned earlier in the 
judgment the Government did not 
give any notice communicating to 
the appellant about entertainment of 
the application in revision preferred 
by the respondents. Even though the 
appellant had filed some representa- 
tions in respect of the matter, it 
would not absolve the Government 
from giving notice to the appellant 
to make the representation against 
the claim of the respondents, The 
‘minimal requirement under S, 77 (2) 
lis a notice informing the opponent 
‘about the application and affording 
him an opportunity to make his re- 
presentation against whatever has 
been alleged in his petition, It is 
true that a personal hearing is not 
obligatory but the minimal require- 
ment of the principles of natural jus- 
tice which are ingrained in S. 77 (2) 
is that the party whose rights are go- 
ing to be affected and against whom 
some allegations are made and some 
prejudicial orders are claimed should 
ihave a written notice of the proceed- 
ings from the authority disclosing 
the grounds of complaint or other ob- 
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jection preferably by furnishing a 
copy of the petition on which action 
Is contemplated in order that a pro- 
per and effective representation may 
be made. This minimal requirement 
can on no account be dispensed with 
by relying upon the principle of ab- 
sence of prejudice or imputation of 
certain knowledge to the party 
against whom action is sought for. 


22, It is admitted that no notice 
whatever had been given by the Gov- 
ernment to the appellant. There is, 
therefore, clear violation of Sec. 77 (2) 
which is a mandatory provision. We 
do not agree with the High Court 
that this provision can be by-passed 
by resort to delving into correspon- 
dence between the appellant and the 
Government, Such non-compliance 
with a mandatory provision gives rise 
to unnecessary litigation which must 
be avoided at all costs. 


23. The impugned order of the 
Government is invalid being in the 
teeth of Section 77 (2) of the Act and 
in violation of the principles of na- 
tural justice and the High Court 
should have quashed the same under 
Article 226 of the Constitution. We, 
therefore, set aside the judgment of 
the High Court as well as the order 
of the Government dated 4th Decem- 
ber, 1976. 


24. Since we are allowing these 
appeals by setting aside the order of 
the Government, we express no opi- 
nion as to whether the Government 
in exercising revision power under 
Section 77 of the Act was competent 
to issue directions to the Excise De- 
partment in the matter of settlement 
of arrack shops. It was submitted, 
however, that there was no direction 
in the order which was only by way 
of “request” and suggestion. We are, 
however, unable to accept this sub- 
mission as correct. Any “request” of 
the Government to a subordinate 
authority is tantamount to a positive 
direction or order and it will be dif- 
ficult for the subordinate authority 
to disregard the same. 


25. Normally we would have re~ 
manded the revision petition to be 
disposed of by the Government in 
accordance with law and in the light 
of this judgment, but since the pe- 
riod of the arrack licences will ex- 
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pire on 30th September, 1977, no use- 
ful purpose would be served by a 
remand, It will, however, be open 
to the Government to notify its po- 
licy with regard to the settlement of 
arrack shops in future in such ap- 
propriate manner as it may deem 
fit. 

26. This judgment will govern both 
the appeals. Both the appeals are 
allowed, but there will be no order 
as to costs. 

Appeals allowed. 
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Udayan Chinubhai, Appellant v. R. 

C. Bali, Respondent, 

Civil Appeal No, 1187 of 1977, D/- 
22-9-1977. 

(A) Limitation Act (1963), S. 12 (2) 
and Explanation — Interpretation of 
Period elapsing between pro- 
nouncement of judgment and signing 
of decree — Exclusion of — Permis- 
sibility — (Limitation Act (1963), Sec- 
tion 5 — Negligence on part of coun- 
se] — Whether sufficient ground for 
condonation), AIR 1975 Bom 244 
Overruled, F. A. No, 386 of 1976, D/- 
28-3-1977 (Delhi), Reversed, 

Under Section 12 (2) read with the 
Explanation a person cannot get ex- 
clusion of the period that elapsed be- 
tween pronouncement of the judg- 
ment and the signing of the decreecif 
he made the application for a copy 
only after preparation of the decree. 
AIR 1975 Bom 244, Overruled. AIR 
1968 Bom 204, Approved, 

(Paras 17, 23, 24, 32) 

While this is the true legal position 
that emerges from Section 12 (2) read 
with the Explanation there may be 
an exceptional case. (Para 34) 

A judgment which is unconditioned 
by the requirement of any action by 
a party, stands on a different footing 
and in that event the date of the 
judgment will necessarily be the date 


*(F_ A. No, 386 of 1976, D/- 28-3-1977 
(Dethi)). 
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of the decree. In such a case, a 
party cannot take advantage of any 
ministeria] delay in preparing the de- 
cree prior to his application for a 
copy, that is to say, if there is no 
impediment in law to prepare a de- 

cree immediately after pronoumece- 
ment of the judgment, no matter if, 
in fact, the decree is prepared after 
some time elapses. No party, in that, 
event, can exelude that time taken 
by the Court for preparing the de- 
cree as time requisite for obtaining a 
copy if an application for a copy of 
the decree has not been made prior 


‘ to the preparation of the decree, It. 


is only when there is a legal impe- 
diment to prepare a decree om ac- 
count of certain directions in the 
judgment or for non-compliance with 
such directions or for other legally 
permissible reasons, the party, who 
is required to comply with such 
directions or provisions, cannot rely 
upon the time required by him, 
under those circumstances, as run- 
ning against his opponent. (Para 35) 

The trial Court decreed the suit by 
its judgment D/- 27-3-1976 and direct- - 
ed the plaintiff to make up deficiency 
in court-fee within one month. The 
plaintiff after obtaining from the 
court an extension of time supplied 
the deficient court-fees on 6-5-1976 
on which date the decree was pre- 
pared and signed. The defendant ap- 
plied for certified copies on 14-6-1976 
and the copies were ready on 17-9- 
1976 on which day they were receiv- 
ed by the defendant. The appeal was 
filed on 29-9-1976. 


Held that the appeal was not bar- 
red by limitation. The respondent 
could not take advantage of his own 
default to defeat the appellant’s ap- 
peal on the ground of limitation. The 
period of 90 days, would start from 
the date when the plaintiff had depo- 
sited the court-fees, as ordered, when 
only the Court could take up the 
preparation of the decree. It was 
not a case of the court omitting or 
delaying to prepare the decree with- 
out any further action by a party. 
F. A. No, 386 of 1976, D/- 28-3-1977 
(Delhi), Reversed, AIR 1975 SC 1089 
Rel. (Para 36) 

Even ‘otherwise, in the entire cir- 
cumstances of the case disclosing 
sheer indifference, perhaps, negligence, 
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On the part of the Advocate of the 
appellant in the trial Court, and no 
laches, whatever, on the part of the 
appellant, the delay of 12 days should 
have been condoned under Sec, 5 of 
the Limitation Act. (Para 37) 

(B) Interpretation of Statutes — 
Cardinal rule of construction. 

In interpreting the provisions of a 
statute the courts have to give ef- 
fect to the actual words used whe- 
ther couched in the positive or in the 
negative. It is not permissible to al- 
ter the cohesive underlying thought 
process of the legislature by reading 


in positive sense what has been set 
out in negative terms, The courts 
will try to discover the real intent 


by keeping the diction of the statute 


intact. (Para 30) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1089 11, 15, 35, 36 
AIR 1975 Bom 244 (FB) 18, 21, 29, 

32 
AIR 1970 Orissa 116 1 
AIR 1968 Bom 204 19. 32 


AIR 1961 SR 832: (1961) 2 SCR 918 
10 

Mr. V. M. Tarkunde, Sr. Advocate 
(M/s, P. H. Parekh and Kailash Vas- 
dev and Miss Manju Jetley, Advocates 
with him), for Appellant; Mr. A, B. 
N. Sinha, Sr. Advocate (M/s. K, K. 


Sinha and S. K Sinha, Advocates 
with him), for Respondent. 
GOSWAMI. J.:-- This appeal by 


Special leave is directed against the 
judgment and order of the Delhi 
High Court dated March 28, 1977, in 
a regular first appeal. The High 
Court dismissed the appeal as time 
barred and also refused to condone 
the delay under Section 5 of the 
Limitation Act, 1963. 


2. The defendant is the appellant 
before us. The plaintiff respondent 
filed a suit for rendition of accounts 
in the court of the Commercial Sub- 
Judge, Delhi and he decreed the suit 
by his judgment dated March 27, 
1976, in the following words:— 

“I grant the plaintiff a final decree 
in the sum of Rs. 42.259.75 against 
the. defendants with costs, The plain- 
tiff is directed to make up defici- 
ency in court-fee within one month.” 
It appears that the suit was filed 
with a court-fee of Rs. 20/- only. 


The plaintiff after _ obtaining, from. 
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the court, an extension of time sup-' 
plied the deficient court-fees on May“ 
6, 1976, on which date the decree 
was prepared and signed. 

3. On April 14. 1976, the appel- 
lant, who stays in Ahmedabad, re- 
quested Shri Bharatinder Singh, his 
Advocate in Delhi, in the trial Court, 
to take necessary steps to file an ap- 
peal in the High Court and the said 
Advocate made an application for 
certified copies of the judgment and 
the decree on April 17, 1976. Later 
on the appellant requested Shri P. H. 
Parekh, Advocate, to file the ap- 
peal in the High Court. Shri Parekh 
was informed by Shri  Bharatinder 
Singh that he had made the applica- 
tion for certified copies in April 1976 
and that he would hand over the 
certified copies as soon as these 
were received. 

4. Since, however, for a long time 
the said certified copies were not re- 
ceived by him from Shri Bharatin- 
der Singh, Shri Parekh filed another 
application for certified copies of the 
judgment and decree on July 14, 
1976, after signing of the decree. The 
said copies were ready on September 
17, 1976 and were received by Shri 
Parekh on that day. Shri Parekh 
prepared the Memo of appeal. got it 
approved from his client in Ahmeda- 
bad, purchased the court-fees payable 
on the Memorandum of appeal on 
September 25, 1976, and filed the 
appeal in the High Court on Sep- 
tember 29, 1976. 


5. It is stated that Shri Parekh 
was all along of the opinion that 
since the first copy had been applied 
for in April 1976 and since that was 
not ready, the appeal would be well 
within time and since the said certi- 
fied copies would be obtained from 
Shri Bharatinder Singh Shri Pa- 
rekh would file the said certi- 
fied copies to show that the appeal 
was within the period of limitation, 
It is further stated that Shri Parekh 
was also of the opinion that the time 
for limitation would start running 
from May 6, 1976, since that was the 
date when the respondent paid the 
deficient court-fees and the final de- 
cree was drawn up and signed. It 
was under these circumstances, it was 
claimed before the High Court, that 
the appeal filed was within the pe- 
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riod of limitation as prescribed by 
Art. 116 (a) of the Schedule to the 
Limitation Act, 1963. 

6. The Registry of the High Court 
pointed out that the appeal was 
time barred and the appellant, there- 
fore, filed an application explaining 
all the aforesaid facts and circum- 
stances with regard to the delay in 
presentation of the appeal and also 
contended that in fact there was no 
delay if the time ran from May 6, 
1976. 

7. The High Court held that the 
appeal was, prima facie, time barred 
taking the date of the decree as 
March 27, 1976, which was the 
date of the judgment and refus- 
ed to condone the delay of 12 days 
which, according to the High Court, 
was not adequately explained. The 
High Court, however, made a signifi- 
cant observation taking note of the 
entire circumstances of the case that 
“all this makes out sufficient cause 
for condoning the delay upto that 
time”, that is 17th September, 1976, 
when Shri Parekh took delivery of 
the certified copy. It may be men- 
tioned here that Shri  Bharatinder 
Singh took delivery of the certified 
copies on December 22, 1976, although 
these were ready for delivery on June 
11, 1976. $ 


8. The frst question that arises 
for decision in this appeal is whe- 
ther under Section 12 (2) of the Limi- 
tation Act, 1963, read with the Ex- 
planation, the appellant is entitled to 
exclude the time commencing from 
the date of the judgment till signing 
of the decree prior to his application 
for a copy thereof. According to the 
appellant the Explanation should be 
so read as to enable a party to ob- 
tain the benefit of the time prior to 
the signing of the decree in comput- 
ing the period of limitation. In that 
case the appeal will not be barred, 
says Mr, Tarkunde. 

9. Before we proceed further, we 
may read Section 12 with the Expla- 
nation which was for the first time 
introduced in the new Act in 1963: 

“12, (1) In computing the period of 
limitation for any suit appeal or ap- 
plication, the day from which such 
period is to be reckoned, shall be ex- 
cluded. 


1977 S. C./146 XIU G—4 


(2) In computing the period of limi- 
tation for an appeal or an applica- 
tion for leave to appeal or for revi- 
sion or for review of a judgment, the 
day on which the judgment com- 
plained of was pronounced and the 
time requisite for obtaining a copy of 
the decree, sentence or order appeal- 
ed from or sought to be revised or 
reviewed shall be excluded. 


(3) Where a decree or order is ap- 
pealed from or sought to be revised 
or reviewed, or where an application 
is made for leave to appeal from a 
decree or order, the time requisite 
for obtaining a copy of the judgment 
On which the decree or order is 
founded shall also be excluded. 

(4) In computing the period of 
limitation for an application to set 
aside an award, the time requisite for 
obtaining a copy of the award shall 
be excluded. 

Explanation:— In computing under 
this section the time requisite for ob- 
taining a copy of a decree or an 
order, any time taken by the court 
to prepare the decree or order before 
an application for a copy thereof is 
made shall not be excluded.” 

10. In the old Limitation Act, 
1908, the Explanation was not there 
and there was a sharp cleavage of 
opinion in the High Courts with re- 
gard to the expression “the time re- 
quisite for obtaining a copy of the 
decree.” Dealing with Sec, 12 (2) of 
the old Act, this Court in Jagat Dhish 
Bhargava v. Jawahar Lal Bhargava 
(1961) 2 SCR 918: (AIR 1961 SC 832) 
made the following observation at 
p. 926 (of SCR): (at p. 835 of AIR):— 

“There is, however, a sharp dif- 
ference of opinion in regard to cases 
where an application for a certified 
copy of the decree is made after the 
said decree is drawn up. In dealing 
with such cases Courts have differed 
as to what would be the period re- 
quisite for obtaining the certified copy 
of the decree. The Bombay, Calcutta 
and Patna High Courts, appear to 
have held that the period’ taken in 
drawing up of the decree would be 
part of the requisite period, while 
other High Courts have taken a con- 
trary view. It íis significant that 
though the High Courts have thus 
differed on this point, in every case 
an attempt is judicially made to do 


` 
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justice between the parties.” The 
Bombay view was the majority view. 
x x x x” , 

11. Section 12 (2) of the old Act 
came up for consideration before this 
Court in a recent decision in Lala Bal 
Mukand (Dead) by L. Rs. v. Lajwanti, 
AIR 1975 SC 1089 but this Court, 
while approving of the view held by 
the majority of the High Courts 
under the section, expressed no opin- 
_ion on the new Section 12 (2) of the 

1963 Act read with the Explanation. 
So far as the expression “time requi- 
site” used in Section 12 (2) is con- 
cerned this Court, however, observed 
in that decision as follows (at pages 
1092, 1093): 


“If any period of the delay in pre- 
paring the decree was attributable to 
the default or negligence of the ap- 
pellant, the latter shall not be entitl- 
ed to the exclusion of such period 


under Section 12 (2) of the Limita- 
tion Act, 1908.” 
That was a case in which, like the 


instant case, the plaintiffs did not pay 
the court-fee within the time origin- 
ally fixed in the judgment and the 
appeal by the defendant was held to 
be barred by the High Court with- 
out excluding the time that the plain- 
tiffs had taken for depositing the 
court-fee to enable the court to pre- 
pare the decree, In the above con- 


text this Court observed as follows 
{at p. 1093): 
“Applying the law as enunciated 


above to the facts of the case in 
hand, it will be seen that the draw- 
ing up or coming into existence of 
the original decree, of which the 
copy was sought, was conditional 
upon the payment of court-fee by the 
plaintiffs within thirty days of the 
pronouncement of the judgment (30- 
10-1956), The plaintiffs did not 
comply with that direction within the 
time originally specified in the judg- 
ment. They deposited the court-fee 
only on 18-1-1957 within the extend- 
ed time which was granted without 
notice to the defendant-appellant. Even 
after that, the decree was not signed 
till 30-1-1957. Under the judgment 
or any rules of the Court, the appel- 
lant was not required to take any 
step towards the preparation of the 
. decree. No period of the delay in 
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drawing up the decree was attr’but-- 
able to the fault of the appellant. 
The delay was mainly due to the de- 
layed deposit of the court-fee by the 
plaintiffs and partly due to the laxity 
of the office of the Court. Although 
the appellant prematurely filed an 
application for getting a copy of the 
non-existent decree on 26-11-1956, he 
could legitimately defer that action 
till the condition precedent on which 
the drawing up of the decree was 
dependent, was performed by the 
plaintiffs. It would not have been 
extravagant for the appellant to wait 
till the court-fee was deposited by 
the plaintiffs, for, in the event of 
non-deposit of the court-fee, there 
was a reasonable possibility of their 
suit being dismissed, or at any rate, 
of the decree against which the de- 
fendant felt aggrieved and eventual- 
ly appealed, not being passed. Under 
the circumstances, the appellant was 
entitled to the exclusion of the en- 
tire time between the date of the 
pronouncement of the judgment and 
the date of signing of the decree, as 
the ‘time requisite for obtaining a 
copy of the decree’.” 


12. Having regard to the state of 
the law with regard to Section 12 of 
the old Limitation Act and the sharp 
cleavage of opinion in the High 
Courts, the Law Commission in its 
Third Report on the Limitation Act, 
1908, observed in para 37 at page 17 
as follows:— : 


“Some courts have taken the view 
that the delay in drafting the decree 
before an application for a copy is 
made should be deducted as ‘time 
requisite’. But we think that a de- 
lay of the office before the applica- 
tion for a copy is made should not 
count in favour of the party, A suit- 


able provision should be added to 
make this clear.” 
The Commission, therefore, proposed 


at page 76 of the Report insertion of 
an explanation to Section 12 in the 
following terms:— 

“Explanation. Any time taken 
by the Court to prepare the decree or 
order before an application for copy 
thereof is filed shall not be regarded 
as time requisite for obtaining the 
copy within the meaning of this sec- 
tion,’ 








1977 


13. This is the background of the 
Explanation introduced in the 1963 
Act. 

14. The Bill for the new Limita- 
tion Act was introduced in the Raiva 
Sabha in June 1962 (Bill No. XI of 
1962) The Objects and Reasons ap- 
pended to the Bill for inserting the 
new Section 12 are given as follows: 

“The existing Section 12 is being 
amended: 

(i) to include applications top revi- 
sion within its scope: 

(ii) to provide expressly ha the 
time requisite for obtaining a copy 
of the judgment in the case of an 
application for leave to appeal is also 
to be excluded; 

(iii) to make it clear that any delay 
in the office of the court in drawing 
up a deeree or order before the ap- 
plication for a copy thereof is made, 
shall not be excluded.” 


15. As noted earlier the Explana- 
tion was introduced in order to final- 
ly put the lid on the controversy with 
regard to the time requisite for ob- 
taining a certified copy of the de- 
cree under Section 12 (2). The majo- 
rity of the High Courts under the 
old Section 12 (2), without the Ex- 
planation, took the view that in ex- 
cluding the time requisite for obtain- 
ing a certified copy of the decree 
the entire time required for prepara- 
tion of the decree by the office after 
pronouncement of the judgment and 
the signing of the decree was to be 
excluded irrespective of the fact whe- 
ther the application for certified copy 
of the decree was made prior to the 
signing of the decree or after it. This 
Court in Lala Bal Mukand (AIR 1975 
SC 1089) (supra) as stated earlier, ap- 
proved of the view taken by the 
majority of the High Courts, It is 
worth repeating that while approving 
of that view under the old Act this 
Court made it clear that “it express- 
ed no opinion as to whether the law 
enunciated in Lala Bal Mukand 
(supra) would hold good in cases 
governed by the new Sec. 12 of the 
1963 Act.” 


16. It is exactly this question 
which has now been presented before 
us for decision. It is contended on 
behalf of the appellant that under 
the new Section 12 (2), in calculating 
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the time requisite for obtaining the 
certified copy of the decree, the time 
which elapsed prior to signing of the 
decree, should also be excluded 
under Section 12 (2) notwithstanding 
that the application for certified copy 
was made after the preparation of 
the decree. 


17. Relying on the new Sec. 12 (2) 
read with the Explanation of the 1963 
Act. it is not possible to accept the 
submission that in computing the 
time requisite for obtaining the copy 
of a decree by an application for copy 
made after preparation of the decree 
the time that elapsed between the 
pronouncement of the judgment and 
the signing of the decree should be 
excluded. The Explanation does not 
countenance such a construction of 
Section 12 (2). It is to set at rest the 
difference of views amongst the High 
Courts that the Explanation was in- 
troduced and it is not permissible 
now to allow the same controversy to 


be perpetuated even .after the 1963 
Act. 
18. The appellant strongly relied 


upon the Full Bench decision of the 
Bombay High Court in Subhash Gan- 
patrac Buty v. Maroti Krishnaji Dorli- 
kar, AIR 1975 Bom 244 in support of 
his submission, The Full Bench ob- 
oo in that decision that (at page 

50): 

Past: it is the duty of the Court 
to interpret the language actually em- 
ployed and to determine the inten- 
tion of the legislature from such lan- 
guage and since there is no ambi- 
guity about the language actually 
employed, neither the recommenda- 
tion of the Law Commission nor the 
aims and object as set out in the 
Statement of Objects and Reasons 
can be brought in aid or can be al- 
lowed to influence the natural and 
grammatical meaning of the Explana- 
tion as enacted by the Parliament.” 
The Full Bench further observed (at 
p. 256): 

“We are conscious that the inter- 
pretation which we have placed upon 
the Explanation is in teeth of the re- 
commendation of the Law Commission 
and the object stated in the State- 
ment of Objects and Reasons for in- 
troducing the Explanation to Section 
12 (2) but having regard to the lan- 
guage employed, which is very clear 
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and unambiguous, it is our duty to 
give the plain and natural meaning 
to such language...... m 

The Full Bench further observed (at 
pp. 247, 248): 


“In other words, the plain and 
grammatical meaning of the Expla- 
nation, in our view, is that while 


computing the ‘time requisite’ for ob- 
taining a copy of a decree, any time 
taken by the Court to prepare the 
decree or order before an application 
for a copy thereof is made shall be 
included.” 


19. The Full Bench overruled a 
decision of the same court in Sitaram 
Dada Sawant v. Ramu Dada Sawant, 
AIR 1968 Bom 204 wherein Chandra- 
chud, J. (as he then was) had taken 


the view, on the new section, that 
the appellant therein should be en- 
titled to the exclusion of time be- 


tween the date on which he applied 
for certified copies and the date on 
which those copies were ready for de- 
livery and that the time between the 
date of the judgment and the date 
on which the decree was drawn up 
should not be excluded if the appel- 
lant had applied for certified copy of 
the decree after the decree was drawn 
up, The Full Bench gave a good 
deal of importance to what it des- 
cribed as “the aspect as to what to- 
pic is dealt with by the Explana- 
tion...... » The Full Bench, inter ala, 
also referred to a decision of the 
Orissa High Court in Koutuki Saba- 
tani v. Raghu Sethi, AIR 1970 Orissa 
116 where the said High Court ob- 
served that “it appears to us that 
the Explanation which was actually 
added to Section 12 of the Act means 
just contrary to the suggestion of the 
Law Commission”, 


20. This is the first time that this 
Court is called upon to deal with 
Section 12 of the Limitation Act, 
1962 with the Explanation added to 
it. We have already noted the his- 
tory of this provision having regard 
to the recommendations of the Law 
Commission and the Statement of 
Objects and Reasons while introduc- 
ing the Bill in Parliament. 


21. The object of the Explanation 
is to facilitate computation of the 
time requisite for obtaining a copy of 
the decree about which there had 
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been earlier sharp difference of judi- 
cial opinion. It will be an irony if 
the same difference of opinion conti- 
nues even after the new Explanation. 
Since the Explanation is apparently 
capable of conflicting views still cur- 
rent in several High Courts which 
have been noticed in the Bombay 
Full Bench case of Subhash Ganpat- 
rao Buty (AIR 1975 Bom 244) (FB) 
(supra), two of which are now from 
the same High Court, it is not possi- 
ble merely to decide, as the Full 
Bench has done, “on a natural and 
grammatical meaning of the Expla- 
nation” to Section 12 (2), It is clear 
from the decision of the Full Bench 
that it would have arrived at a dif- 
ferent conclusion and would have 
perhaps even agreed with the deci- 
sion of the single Bench of that 
Court if it did not fall into an error 
in holding that there was absolutely 
no ambiguity in the Explanation not- 
withstanding conflicting views ex- 
pressed by some of the High Courts, 
including their own, to which their 
attention was drawn. 


22. We would not approve of read- 
ing the words in the Explanation, 
“shall not be excluded” by mentally 
substituting them as “shall be includ- 
ed” for the purpose of construction. 
There is a scheme underlying the 
several clauses in Section 12 along 
with the Explanation which is the 
opening section in Part III of the 
Act under the title “Computation of 
period of Limitation.” Sub-els. (1), 
(2). (3) and (4) use thé same expres- 
sion “shall be excluded” for the pur- 
pose of computing the period of limi- 
tation. The period of limitation is 
defined in Section 2 (j) and “means 
the period of limitation prescribed 
for any suit, appeal or application by 
the Schedule, and ‘prescribed period’ 
means the period of limitation com~ 
puted in accordance with the provi- 
sions of this Act”, Whenever, there- 
fore. under Section 12 a prescribed 
period of limitation has to be com- 
puted certain days are permitted to 
be excluded in order that a person 
who desires to appeal is not put to 
any inconvenience or hardship in the 
prescribed period being shortened by 
certain exigencies for no fault of his 
or for reasons beyond his control. 


, | provisions, 
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23. When in the several clauses of 
Section 12, as mentioned above, cer- 
tain days shall have to be excluded, 
what is not to be excluded, there- 
fore, has also to be clearly explained. 
That is the raison d’etre for the Ex- 
planation newly introduced. In the 
entire scheme of Sec, 12 dealing with 
exclusion of time for the purpose of 
computing the prescribed period of 
limitation, it is not possible to sub- 
stitute the words “shall not be ex- 
cluded” by reading the same as “shall 
be included” which will introduce an 
alien concept which is different from 
that disclosed in the setting of all the 
It will not be enough to 
say that the meaning of the words 


i\"shall not be excluded” is the same 


as “shall be included.” The words 
“shall not be excluded” in the Ex- 
planation have to play an appropriate 
role in the setting and context of the 
expression “shall be excluded” used 
in all the preceding clauses in sec- 
tion 12. It is only preserving the 
words intact in the Explanation, its 
correct intent has to be ascertained. 


24, Let us take an illustration. 
The period of limitation under the 
Code of Civil Procedure for an ap- 
peal to a High Court from any de- 
cree is 90 days from the date of the 
decree. The date of the decree 15 
the date of the judgment under O. 20, 
R. 7, C. P. C. Ordinarily, therefore, 
time begins to run subject to Section 
12 from the date of the judgment 
which is, for the particular purpose, 


the date of the decree. 90 days be- 
ing the prescribed period of limita- 
tion, under Section 12 .(1), the day 


from which such period has to be re- 
ckoned shall be excluded. Again 
under Section 12 (2), the time requi- 
site for obtaining a certified copy of 
the decree shall be excluded. Under 
Section 12 (3), even the time requi- 
site for obtaining a copy of the judg- 
ment on which the decree is found- 
ed shall also be excluded, Having 
thugs in, the above three clauses €x- 
cluded a number of days in comput- 
ing the prescribed period of 90 days, 
it was absolutely necessary to make 
it clear in the Explanation that the 
time taken by the court to prepare 
the decree before an application for a 
copy thereof is made shall not be 
excluded. If the Explanation 


were 
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not in these terms the old contro- 
versy would have persisted about the 
time claimed by a person before mak- 
ing an application for a copy, whe- 
ther it should be excluded or not, in 
view of the earlier conflict of deci- 
sions. It is because of this history 
Of the judicial controversy that the 
Explanation was phrased in the way 
it has been done by Parliament, 
namely, that the time taken by the 
court to prepare the decree before an 
application thereof is made shall not 
be excluded. In other words, that 
period which may elapse in prepar- 
ing the copy of the decree, prior tol 
the making of an application for 
copy, shall not be excluded when ex- 
cluding the time requisite for obtain- 
ing a copy while computing the pe- 
riod of limitation, But for this 
Explanation it could have been again 
argued that, that time also should be 
excluded as the entire period of time 
requisite for obtaining a copy in view 
of one line of earlier judicial deci- 
sions under the old Act. We are, 
therefore, clearly of opinion that the 
Law Commission had made a very 
salutary recommendation in order to 
make the position absolutely clear 
and to avoid any further controversy 
in the matter. 


25. The Law Commission, in its 
wisdom, went to the extent of even 
suggesting the phraseology of the Ex- 
planation at page 76 of the Report, 
Parliament having taken note of the 
recommendations of the Law Com- 
mission made it clear in the Objects 
and Reasons while introducing the 
Bill that it was brought “to imple- 
ment the recommendation of the Law 
Commission. When the Explanation 
was added to Section 12, Parliament 
sought to put a quietus to the long- 
standing judicial controversy with re- 
gard to “the time requisite for ob- 
taining a copy” by clearly explain- 
ing that when time is excluded, as 
provided for in sub-sec. (2) of Sec- 
tion 12, the time that has elapsed 
from pronouncement of the judgment 
to the point of time prior to applica- 
tion for a copy of the decree shall 
not be excluded in computation of 
the time requisite for obtaining the 
copy. This is in accord with reason 
and sound commonsense since a per- 
son does nothing in court for obtain- 
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ing a copy prior to his making an 
application for a copy when there is 
nothing, in his way, not to. This 
was the reason underlying the Expla- 
nation which prompted the legislature 
not to permit exclusion of such idle 
time of the applicant while comput- 
ing the time requisite for obtaining a 
copy for the purpose of computing 
the period of limitation. We have to 
give effect to this Explanation with 
its avowed intent. 


26. Computation of limitation is 
predominantly the governing factor in 
Section 12. In order to achieve an 
easy computation of the period of 
limitation without hardship to Hti- 
gants and to avoid vicissitudes of 
time consuming litigious exercises 
which the old section had been sub- 
jected to, the Explanation has been 
introduced, In order to enable a 
correct computation of the period of 
limitation under Section 12 (2) with 
certitude, when it is provided, there- 
in, that certain time has to be ex- 
cluded, it is then clearly provided, 
at the same time, in the Explanation 
that a particular period of time shall 
not be excluded, As if the section 
and the Explanation say: You are 
permitted to exclude the time requi- 
site for obtaining a copy but in com- 
puting that time, which is requisite 
and which is allowed for exclusion 
under Section 12 (2), you shall not 
exclude, while computing the period 
of limitation, the time that had 
elapsed from the date of judgment to 
the date of your application for a 
copy. The object seems clearly to 
be not to give premium to unmerited 
idleness and indifference of litigants 
in making application for copy. 


27. The words “under this section” 
in the Explanation are significant re- 
lating, as it does, to the governing 
topic in the section, namely, compu- 
tation of the period ~f limitation. 
There are no twin topics, one for 
computation of the period of limita- 
tion under Section 12 (2) and the 
other for computation of the time re- 
quisite for obtaining a copy of the de- 
cree under the Explanation divorced 
from computation of limitation. The 
Explanation cannot be read in isola- 
tion disowning the substantive provi- 
sion, namely, Section 12 (2). 
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_ 28. The position may be different 
if a decree in law cannot be prepar- 


ed because of non-compliance with 
some directions in the judgment. 
The Explanation does a composite 


service, positive as well as negative. 
Positively it prescribes a mode of 
correct computation of the time re- 
quisite by a process of exclusion and 
negatively it mandates for not ex- 
cluding the time before making an 
application for copy. The Explana- 
tion does not warrant inclusion of a 
certain period positively excluded by 
it for the purpose of computing the 
period of limitation by “including” 
that excluded period for the benefit 
of a person prior to his making an 
application for copy. The interdict 
of the Explanation must be respect- 
ed. 

29. The subject-matter of Section 
12 (2) and the Explanation is identi- 
cal and, with respect, we are unable 
to agree with the opinion of the Full 
Bench in Subhash Ganpatrao Buty 
(AIR 1975 Bom 244) (FB) (supra) that 
there is a dichotomy of “topic” in 


the said two -provisions. We have 
seen that there may be scope for 
two views on the Explanation and 


that would inevitably forbid. a mere 
grammatica] construction of the same 
on the touchstone of the plain text 
divorced from the object of the pro- 
vision. The real intent will have to 
be discovered from the scheme of 
the provisions, It is by following 
that rule of construction, we have 
gone into the history and background 
of the provision together with the 
recommendation of the Law Commis- 
sion, as also the Objects and Reasons 
of the Bill in order to arrive at the 
proper intent of the Explanation, 

30. In interpreting the provisions 
of a statute the courts have to give 
effect to the actual words used whe- 
ther couched in the positive or in 
the negative, It is not permissible 
to alter the cohesive underlying 
thought process of the legislature by 
reading in positive sense what has 
been set out in negative terms, The 
courts will try to discover the real 
intent by keeping the diction of the 
statute intact. This is another cardi- 
nal rule of construction. 

31. The view we have taken does 
not require us to mentally substitute 
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words in the:statute for those used 
by the legislature. Besides, even 


under the new Act there having al- 
ready arisen a conflict of decisions in 
several High Courts the sooner the 
controversy is set at rest the better. 
We are happy that in arriving at 
this decision we are effectuating a 
very useful recommendation of the 
Law Commission whose anxiety in 
the Report was clearly manifest to 
put an end to an ancient judicial 
conflict, The Court will do its duty 
not to recommence another series of 
litigation. 

32. The correct legal position, 
therefore, is that under Sec, 12 (2) 
read with the Explanation a person 
cannot get exclusion of the period 
that elapsed between pronounce- 


ing of the decree if he made the ap- 
plication for a copy only after pre- 
paration of the decree. We endorse 
the views on the line of the Bombay 
High Court in Sitaram Dada Sawant 
(AIR 1968 Bom 204) (supra). With 
respect, the Full Bench decision in 
jSubhas Ganpatrao Buty (AIR 1975 
Bom 244) (FB) (supra) cannot be ap- 
proved. 





33. This will, however, not con- 
clude the matter before us. 
34. While the above is the true 


legal position that emerges from Sec- 
tion 12 (2) read with the Explanation 
there may be an exceptional case, as 
the instant one, before us. 


35. The time requisite for obtain- 
ing a copy under Section 12 (2) must 
be that time which is “properly re- 
quired” for getting a copy of the 
decree (see Lala Bal Mukand (AIR 
1975 SC 1089) (supra)), It is not pos- 
sible to conceive how a person may 
obtain a copy of a decree if that de- 
cree, in view of the recitals in the 
judgment pronounced, cannot be pre- 
pared without some further action by 
a party, A judgment which is un- 


conditioned by the requirement of 
any action by a party, stands on a 
different footing and in that event 


the date of the judgment will neces- 
sarily be the date of the decree. In 
such a case, a party cannot take ad- 
vantage of any ministerial delay in 
preparing the decree prior to his ap- 
plication for a copy, that is to say, 


ment of the judgment and the sign- 
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if there is no impediment in law to 
prepare a decree immediately after 
pronouncement of the judgment, no 
matter if, in fact, the decree is pre- 
pared after some time elapses. No 
party, in that event, ean exclude; 
that time taken by the court for pre- 
paring the decree as time requisite 
for obtaining a copy if an application 
for a copy of the decree has not 
been made prior to the preparation of 
the decree. It is only when there is 
a legal impediment to prepare a de- 
cree on account of certain directions 
in the judgment or for non-compli- 
ance with such direction or for other 
legally permissible reasons, the party 
who is required to comply with 
such directions or provisions, cannot 
rely upon the time required by him, 
under those circumstances, as run- 
ning against his opponent. 





_ 36. When a judgment is delivered 
in the presence of the parties clear- 
ly announcing certain steps to be 
taken by the plaintiff before the de- 
cree can be prepared, the matter 
stands on an entirely different footing. 
In the present case without deposit of 
the deficient court-fees by the plain- 
tiff the decree could not be instant- 
ly prepared under the law. Time was 
given to the plaintiff for that pur- 
pose and there could be no decree in 
existence in law until the plaintiff 
supplied the court-fees. Without the 
existence of the decree any applica- 
tion for a copy of the decree would 
be futile. Therefore, on the facts of 
this case, in view of the operative 
part of the judgment, the date of the 
decree was when the plaintiff fur- 
nished the court-fees as ordered, It 
was only then for the first time pos- 
sible to prepare the decree in terms 
of the judgment. In this case the 
decree was prepared on the very day 


namely, May 6, 1976, when the 
court-fees were furnished by the 
plaintiff, As has been observed in 


Lala Bal Mukand (AIR 1975 SC 1089) 
(supra) it would have been “extrava- 
gant” for the appellant to apply for 
a copy of the decree before the de- 
cree could be prepared. On the spe- 
cial facts of this case there was no 
default on the part of the appellant 
and the appeal was not barred by 
limitation. The respondent cannot 
take advantage of his own default to 
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defeat the appellant’s appeal on the 
ground of limitation, The period of 
90 days, in this case, will count from 
the date when the plaintiff had de- 
posited the court~fees, as ordered, 
when only the court could take up 
the preparation of the decree, It is 
not a case of the court omitting or 
delaying to prepare the decree with- 
out any further action by a party. 


37. Even otherwise, in the entire 
circumstances of the case disclosing 
sheer indifference, perhaps negligence, 
on the part of the Advocate, Shri 
Bharatinder Singh, and no laches, 
whatever, on the part of the appel- 
lant, we would have been inclined. to 
condone the delay of 12 days under 
Section 5 of the Limitation Act, 


38. In the result the appeal is al- 
lowed. The judgment and decree of 
the High Court are set aside. We 
will, however, make no order as to 
costs, particularly in view of the fact 
that counsel appearing for both sides 
“expressed that there would be a sin- 
cere endeavour by the parties to 
settle the matter when the records 
reach the High Court. We are sure 
that with the good offices of counsel 
the High Court will be able to take 
up the appeal at an early date, if 
possible, to record a final settlement 
of the dispute between the parties. 
With this hope we part with the re- 
cords. 

Appeal allowed. 
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Constitutional provision — Harmoni- 
ous construction — Rule, 


Per Y. V, Chandrachud, J Where 
the statute’s meaning is clear and 
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explicit, words cannot be interpolat- 
ed. What is true of the interpreta- 
tion of an ordinary statute is not 
any the less true in the case of a con- 
stitutional provision, and the same 
rule applies equally to both. But if 
the words of an instrument are ambi- 
guous in the sense that they can 
reasonably bear more than one 
meaning, that is to say, if the words 
are semantically ambiguous, or if a 
provision, if read literally, is patent- 
ly Incompatible with the other pro- 
visions of that instrument, the court 
would be justified in construing the 
words in a manner which will make 
the particular provision purposeful. 
That, in essence is the rule of har- 
monious construction. AIR 1972 SC 
2284, Foll. (Para 11) 
(B) Constitution of India, Article 
222 (1) — Scope — Transfer of Judge 
from one High Court to another 
without his consent — Propriety, 
Per Majority (P. N, Bhagwati, J. & 
N. L. Untwalia, J, contra): There is 
no need or justification, in order to 
uphold and protect the independence 
of the judiciary, for construing Arti- 
cle 222 (1) to mean that a Judge 


cannot be transferred from one 
High Court to another without 
his consent. The power to trans- 
fer a High Court Judge is con- 


ferred by the Constitution in publie 
Interest and not for the purpose of 
providing the executive with a wea- 
pon to punish a Judge who does not 
toe its line or who, for some reason 
or the other, has fallen from its 
grace. The extraordinary power 
which the Constitution has conferred 
On the President by Art. 222 (1) can- 
not be exercised in a manner which 
is calculated to defeat or destroy in 
one stroke the object and purpose of 
the various provisions conceived with 
such care to insulate the judiciary 
from the influence and pressures of 
the executive. (1976) 17 Guj LR 1017 
(FB), Affirmed, (Paras 15, 109, 112, 
117) 

Once it is appreciated that a High 
Court Judge can be transferred on 
the ground of public interest only, 
the apprehension that the executive 
may use the power of transfer for its 
own ulterior ends and thereby inter- 
fere with the independence of the iudi- 
ciary, loses its force.. The hardship, 
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embarrassment or inconvenience re- 
sulting to a Judge by reason of his 
being compelled to become a litigant 
in his own court, cannot justify the 
addition of words to an article of the 
Constitution making his consent a 
pre-condition of his transfer, ; 
(Paras 16, 113) 


It is needless, in a broad sense, to 
cut down the width of the words 
used in Art. 222 (1) by making the 
power of transfer dependent on the 
consent of the Judge himself, It is 
also needless, in order to effectuate 
the object of the other constitutional 
provisions, to read any such limita- 
tion into that article. The transfer 
of a High Court Judge without his 
consent will not damage or destroy 
the provisions contained in the Con- 
stitution for preserving the indepen- 
dence of the judiciary. AIR 1957 SC 
628; 1957 AC 436; (1877) 2 AC 743 
and (1969) 1 AC 191, Explained. 

(Paras 21, 22, 103, 104, 105, 108) 


It is quite correct that a Judge 
who is transferred to another High 
Court has to take a fresh oath be- 
fore he assumes the charge of his of- 
fice as a Judge of the High Court to 
which he is transferred. But that 
does not support the argument that 
he enters upon a new office as a re- 
sult of a fresh appointment, The 
Government of India Act did not 
contain any provision for the trans- 
fer of a Judge. That is why it pro- 
vided that the office of a Judge shall 
be vacated either on the Judge being 
appointed to be a Judge of the Fede- 
ral Court or on being appointed as a 
Judge of another High Court, AIR 
1958 SC 468, Foll. (Paras 24, 25, 26) 


Art. 217 (1) Proviso (c) itself 
makes a distinction between appoint- 
ment and transfer. They connote 
two distinct concepts and one is not 
to be confused with the other. The 
technical rules of procedure govern- 
ing service conditions cannot affect 
the interpretation of a substantive 
provision like the one contained in 


Art. 222 (1). (Paras 27, 29, 95, 
97, 106) 
No one can deny that whatever 


measures are required to be taken in 
order to achieve national integration 
would be in public interest, Whether 
it is necessary to transfer Judges 
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from one High Court to another in 
the interests of national integration is 
a moot point. But that is a policy 
matter with which courts are not con- 


cerned directly. Considering the 
great inconvenience, hardship and 
possibly a slur, which a transfer 


from one High Court to another in- 
volves, the better view would be to 
leave the Judges untouched and take 
other measures to achieve that pur- 
pose. (Para 31) 


Judges of the High Court owe their 
appointment to the Constitution and 
hold a position of privilege under it. 
There is a fundamental distinction be- 
tween the master and servant rela- 
tionship as is generally understood 
and the relationship between the Gov- 
ernment and High Court Judges. 
They, the Judges of the High Court, 
are not Government servants in the 
ordinary signification of that expres- 
sion. (Para 32) 

In fact, that is why the Govern- 
ment cannot, on its own, take a uni- 
lateral decision in regard to the ap- 
pointment and transfer of High 
Court Judges. (Paras 32, 33) 


Per V. R. Krishna Iyer and S. M.F. 
Ali, JJ. (concurring): Strictly speak- 
ing when a Judge is transferred 
from one High Court to an- 
other under the clear sanction of 
law, namely, Article 222 (1) of the 
Constitution a fresh oath is not 
necessary, But even if on a liberal 
interpretation of Art. 219 such an 
oath may be necessary when a Judge 
is transferred from one High Court 
to another and before he enters in 
his new office as a transferee Judge, 
that, however, does not at all show 
that a Judge cannot be transferred 
without his consent, (Para 106) 


Per P. N. Bhagwati and N. L. 
Untwalia, JJ. (dissenting): It is no 
doubt true that the words “with- 
out his consent” are not to be 
found in Cl. (1) of Art. 222, but the 
word “transfer” which is used there 
is a neutral word which can mean 
consensual as well as compulsory 
transfer and if the high and noble 
purpose of the Constitution to secure 
the independence of the superior Judi- 
ciary by insulating it from all forms 
of executive control or interference 
is to be achieved, the word ‘transfer’ 
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must be read in the limited sense of 
consensual transfer. When a Judge is 
transferred from one High Court to 
another, he is appointed to the High 
Court to which he is transferred and 
it is only when he assumes charge of 
the office of Judge of that High 
Court by making and subscribing an 
oath or affirmation before the Gov- 
ernor of the State, that he ceases to 
be a Judge of the High Court from 
where he is transferred, It is, there- 
fore, obvious that the volition of the 
Judge who is transferred is essential 
for making the transfer effective and 
there can be no transfer of a Judge 
of a High Court without his consent. 
AIR 1967 SC 903, Followed. 
(Paras 59, 124, 133) 
The transfer of an undesirable 
Judge may secure public interest and 
his continued presence in the court 
from where he is to be transferred 
may be an evil, but it is necessary to 
put up with that evil in order to 
secure the larger good which flows 
from the independence of the judi- 
ciary. The public interest in the in- 
dependence of the judiciary must, 
therefore, clearly prevail and a con- 
struction which subserves this higher 
public interest must be accepted. 
(1959) 1 AC 259, Applied, 
(Paras 61, 135, 136) 


(C) Constitution of India, Article 
222 (1) — Transfer of Judge from 
one High Court to another — Consul- 
tation with Chief Justice of India — 
Nature and minima] requirements of. 


Per Majority: Art. 222 (1) is, in 
substance, worded in similar terms 
as the lst proviso to Art, 124 (2) and 
Art, 217 (1). It casts an absolute ob- 
ligation on the President to consult 
the Chief Justice of India before 
transferring a Judge from one High 
Court to another, That is in the na- 
ture of a condition precedent to the 
actual transfer of the Judge. In other 
words, the transfer of a High Court 
Judge to another High Court cannot 
become effective unless the Chief 
Justice of India is consulted by the 
President in behalf of the proposed 
transfer, Indeed, it is euphemistic 
to talk in terms of effectiveness, be- 
cause the transfer of a High Court 
Judge to another High Court is un- 
constitutional unless, before transfer- 
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ring the Judge, the President consults 
the Chief Justice of India. (Para 35) 

While consulting the Chief Justice, 
the President must make the rele- 
vant data available to him on the 
basis of which he can offer to the 
President the benefit of his consider- 
ed opinion, If the facts necessary to 
arrive at a proper conclusion are not 
made available to the Chief Justice, 
he must ask for them because, in 
casting on the President the obligation 
to consult the Chief Justice, the Con- 
stitution at the same time must be 
taken to have imposed a duty on the 
Chief J ustice to express his opinion 
on nothing less than a full considera- 
tion of the matter on which he is en- 
titled to be consulted. The fulfilment 
by the President, of his constitutional 
obligation to place full facts before 
the Chief Justice and the perform- 
ance by the latter, of the duty to 
elicit facts which are necessary to 


arrive at a proper conclusion are 
parts of the same process and are 
complementary to each other. The 


faithful observance of these may well 
earn a handsome dividend useful te 
the administration of justice. Consul- 
tation within the meaning of Article 
222 (1), therefore. means full and ef- 
fective, not formal or unproductive, 
consultation. (Paras 37, 63) 

Deliberation is the quintessence of 
consultation, That implies that each 
individual case must be considered 
separately on the basis of its own 
facts. Policy transfers on a whole- 
Sale basis which leave no scope 
for considering the facts of each 
particular case and which are 
influenced by one-sided govern- 
mental, considerations are outside 
the contemplation of our Consti- 
tution, (1948) 1 All ER 13; (1947) 2 
All ER 496 and AIR 1953 Mad 392, 
Applied. AIR 1970 SC 370, Follow- 
ed. (Para 38) 

After an effective consultation with 
the Chief Justice of India, it is open 
to the President to arrive at a pro- 
per decision of the question whether 
a Judge should be transferred to an- 
other High Court because, what the 
Constitution requires is consultation 
with the Chief Justice, not his con- 
currence with the proposed transfer. 
But in all conceivable cases, consulta- 
tion with the Chief Justice of India 
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should be accepted by the Govern- 
ment of India. The Court will have 
an opportunity to examine if any 


other extraneous circumstances have 
entered into the verdict of the exe- 
cutive if it departs from the counsel 
given by the Chief Justice of India. 
AIR 1974 SC 2192, Followed. 
(Para 41) 
Article 222 (1) postulates fair play 
and contains built-in safeguards in 
the interests of reasonableness. In 
the first place, the power to transfer 
a High Court Judge can be exercised 
in public interest only. Secondly, 
the President is under an obligation 
to consult the Chief Justice of India 
which means and requires that all 
the relevant facts must be placed be- 
fore the Chief Justice, Thirdly, the 
Chief Justice owes a corresponding 
duty, both to the President and to 
the Judge who is proposed to | be 
transferred, that he shall consider 
every relevant fact before he tenders 
his opinion to the President. In the 
discharge of this constitutional obliga- 
tion, the Chief Justice would be with- 
in his rights, and indeed it is his 
duty whenever necessary. to elicit and 
ascertain further facts either directly 
from the Judge concerned or from 
other reliable sources. The executive 
cannot and ought not to establish 
rapport with the Judges which is the 


function and privilege of the Chief 
Justice. In substance and effect, 
therefore, the Judge concerned can- 


not have reason to complain of arbi- 
trariness or unfair play, if the due 
procedure is followed. (1976) 17 Guj 
LR 1017 (FB), Affirmed. 

(Paras 43, 63, 102, 114, 124) 


(D) Constitution of India, Articles 
222 (1), 226 — Transfer of a High 
Court Judge from one High Court to 
another — Consideration of the order 
of transfer being made in violation 
of the principles of natural justice— 
Such a consideration is out of place 
im the scheme of Art. 222 (1), — 
| Principles of natural justice explained. 
| AIR 1967 SC 1269 and AIR 1970 SC 
15^. Followed. (Obiter) (2er Y. V. 
Chandrackud, J.) (Para 42) 

(E) Constitution of India, Articles 
226. 222 (1) — Bias — Writ petition 
by a High Court Judge against order 
of his transfer to another High Court 
— Objection by Government of India 
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to the hearing of the case by Judges 
constituting special Bench — Objec- 
tion was improper — Position and 
function of Judge pointed out. (Obi- 
ter). (Per P. N. Bhagwati, J.) 
(Paras 47, 50) 
(F) Interpretation of Statutes — 
Meaning of words — Rule of con- 
struction, 


Per P. N. Bhagwati, J: The words 
of a statute must be understood in 
the sense which the legislature has in 
view and their meaning must be 
found not so much in a strictly gram- 
matical or etymological propriety of 
language, nor in its popular use, as 
in the subject or the occasion on 
which they are used and the object 
to be attained. The words used in a 
statute cannot be read in isolation: 
their colour and content are derived 
from their context and, therefore, 
every word in a statute must be exa- 
mined in its context. (Para 55) 


(G) Constitution of India, Art. 50 
— Scope, 

Per P. N. Bhagwati, J: Art. 50 has 
been described as “the conscience of 
the Constitution” which embodies the 
social philosophy of the Constitution 
and its basic underpinnings and va- 
lues, plainly reveals, without any 
scope for doubt or debate, the intent 
of the constitution-makers to immu- 
nise the judiciary from any form of 
executive control or interference. 

(Para 52) 

(H) Interpretation of Statutes — 
Legislative history — Reference to — 
Value of. 


Per V. R. Krishna 
Ss, M. F. Ali JJ.: 
tory plus, within 
mits, may be consulted by courts 
to resolve ambiguities, warning 
themselves that the easy abuses of 
legislative history and like matrix 
material may lead to the vice of oc- 
cult uncertainty and wresting of legis- 
lative power from where it belongs. 
While understanding and interpreting 
a statute, a fortiori a constitutional 
Code, the roots of the past, the foli- 
age of the present and the seeds of 
the future must be within the ken of 
the activist Judge. (Paras 81, 82) 

While it is true that judicial inter- 
pretation should not be imprisoned in 
verbalism and words lose their thrust 


Iyer and 
Legislative his- 
circumspect li- 
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when read in vacua, Court must 
search for a reliable scientific method 
of discovery rather than the specula- 
tive quest for the spirit of the sta- 
tute, and the cross-thoughts from 
legislators’ lips or Law Commis- 
Sioner’s pens, They edify but are not 
edictal. (Para 83) 


(I) Constitution of India, Art. 136 
— Appeal under — Duty of Court. 
Per V. R. Krishna Iyer and S. M. 
Fazal Ali JJ.: The highest court with 
constitutional authority to declare the 
law cannot shrink from its obligation 
because the lis which has activised 
its jurisdiction has justly been adjust- 
ed. Moreover, full debate at the bar 
must be followed by fair judicative 
declaration, (1967) 1 AC 259, Foi- 
lowed. (Paras 118, 121, 46) 
Per P, N. Bhagwati, N. L. Untwalia 
JJ.: When the questions involved in 
appeal under Art. 136 are of great 
constitutional and publie importance, 
the Court must express its opinion 
on the same notwithstanding the fact 
that the appeal is disposed of accord- 
ing to the agreed formula arrived at 
between the parties at the close of 
the hearing of the arguments. 
(Paras 46, 121) 


Cases Referred: Chronological Paras 
ATR 1977 SC 915:(1977) 2 SCC 548 


AIR 1976 SC 404:1976 Lab IC 297 
AIR 1976 SC 1841: 1976 Lab LC 1190 
AIR 1975 SC 511: 1975 Lab IC 347 
AIR 1975 SC 613:1975 Lab IC 378 


14 
AIR 1974 SC 2192: (1975) 1 SCR 814: 


1974 Lab IC 1380 14, 41, 51, 53, 
57, 114 

AIR 1973 SC 2520: (1974) 3 SCC 337 
8 

AIR 1972 SC 2284 11 
AIR 1970 SC 150 42 
AIR 1970 SC 370: (1970) 2 SCR 666 
40, 114, 124 

AIR 1970 SC 1616:1970 Lab IC 1336 
14 

AIR 1970 Madh Pra 158: (1970) 1 


SCR 472 14 
(1969) 1 AC 191: (1969) 3 WLR 1666 
23, 136 

AIR 1968 SC 647: (1968) 2 SCR 154 
. T 14 


Union of India v. Sankalchand 


A.L R. 


AIR 1967 SC 903: (1967) 1 SCR 454 
l 14, 53, 59, 78, 135 


AIR 1967 SC 1269 42 
(1967) 1 AC 259 118, 138 
AIR 1966 SC 447: (1966) 1 SCR 771 

14, 53 


1966 AC 182: (1966) 2 WLR 110 11 
1964 AC 40: (1963) 2 All ER 66 42 


(1965) 14 L Ed 2d 510 10 
AIR 1961 SC 1107 11 
(1959) 1 AC 259 62 


AIR 1958 SC 468:1958 SCR 1422: 26 
AIR 1957 SC 628: 1957 SCR 930: 17, 


18, 130 
1957 AC 436:(1957) 1 Al ER 49 


17, 19, 79 
(1956) 352 US 128 10, 59 
AIR 1953 Mad 392 39 
(1951) 341 US 384:95 L Ed 1035 81 


(1951) 342 US 882 42 
(1949) 2 All ER 155 11 
(1949) 45 Del 156:70 A 2d 15 84 
(1948) 1 All ER 13 38, 102 
(1947) 2 All ER 496 38, 102 
1940 AC 1014: (1940) 3 All ER 549 

105 
(1934) 78 L Ed 413 10 
AIR 1928 PC 208:55 Ind App 360 

122 


(1922) 259 US 191:66 L Ed 894 79 
(1917) 245 US 418:62 L Ed 372 55 


(1877) 2 AC 743 :37 LT 543 17, 20 
57, 79, 130 

(1854) 76 ER 637:3 Co Rep 7a 57 
(1723) 1 Str 557: 93 ER 698 42 
53 Wis 2d 430 84 
62 A. 6, O. 602, 100 Me 523 102 
69 F 2d 809 55 
133 NYS 2d 260 102 
147 F 2d 998 102 
284 F 2d 383 84 
Mr. S. V. Gupte, Att. Gen., Mr. R. 


P. Bhatt, Sr, Advocate (Mr. R. N. 
Sachthey and Miss A. Subhashini, 
Advocates with them), for Appellant; 
Mr. H. M. Seervai, Sr. Advocate 
(M/s. B. R. Agarwala and Janendra 
Lal, Advocates with him), for Res- 
pondent No. 1. 
ORDER OF THE COURT (26-8-77) 
We have heard the learned 
Attorney-General and Mr. Seervai 
fully on the various points arising in 
this appeal. We wil] deal with the 
arguments of the learned counsel 
later by a considered judgment cr 
judgments, For the present we will 
only say that since we are informed 
that the parties to the: appeal have 
arrived at a settlement, the appeal 
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shall stand disposed of in terms of 
that settlement. Those terms are as 
follows: 

“On the facts and circumstances on 
record the present government do 
not consider that there was any jus- 
tification for transferring Justice 
Sheth from Gujarat High Court and 
propose to transfer him back to that 
High Court. 

On this statement being made by 
the learned Attorney-General, Mr. 
Seervai counsel for respondent No. 1 


(Justice S. H, Sheth) withdraws the 
writ petition with leave of the 
Court.” 

Y. V. CHANDRACHUD, J.:— This 
appeal by certificate involves the 


_ question as to the constitutionality of 
| a notification issued by the President 
of India on May 27, 1976 which 
reads thus: 

“In exercise of the powers confer- 

red by Clause (1) of Art. 222 of the 
Constitution of India, the President 
after consultation with the Chief Jus- 
tice of India, is pleased to transfer 
Shri Justice Sankalchand Himatlal 
Sheth, Judge of the High Court of 
Gujarat, as Judge of the High Court 
of Andhra Pradesh with effect from 
the date he assumes charge of his of- 
fice.” 
By a foot-note, Justice Sheth was 
“requested to take charge of his du- 
ties in the Andhra Pradesh High 
Court within four weeks from the 
date of issue” of the notification, The 
notification was issued by the Gov- 
ernment of India in its Ministry _of 
Law, Justice and Company Affairs, 
Department of Justice. 

2, Mr. Sheth complied with the 
order of transfer and assumed charge 
of his office as a Judge of the Andhra 
Pradesh High Court but before doing 
so, he filed a writ petition, 911 of 
1976, in the Gujarat High Court 
challenging the constitutional, vali- 
dity of the notification on the fol- 
lowing grounds: 

(i) The order was passed without 
his consent: such consent must be 
necessarily implied in Art. 222 (1) of 
the Constitution and therefore the 
transfer of a Judge from one High 
High Court to another High Court 
without his consent is unconstitu- 
tional; . 
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(ii) The order was passed in breach 
of the assurance given on behalf of 
the Government of India by the then 
Law Minister Shri A, K. Sen who, 
while moving the Constitution (15th 
Amendment) Act, 1963 said in the 
Lok Sabha that “so far as High 
Court Judges were concerned, they 
should not be transferred excepting by 
consent”. Mr. Sheth having accepted 
judgeship of the Gujarat High 
Court on April 23, 1969 on the faith 
of the Law Minisier’s assurance, the 
Government of India was bound by 
that assurance on the doctrine of pro- 
missory estoppel; 

(iii) The order of transfer mitigated 
against public interest. The power 
conferred by Art, 222 (1) was condi- 
tioned by the existence and require« 
ment of public interest, and since the 
impugned transfer was not shown to 
have been made in public interest, it 
was ultra vires; and 

(iv) The order was passed without 
effective consultation with the Chief 
Justice of India, ‘Consultation’ in 
Art. 222 (1) means “effective consul- 
tation” and since the precondition of 
Art, 222 (1) that no transfer can be 
made without such consultation was 
not fulfilled, the order was bad and 
of no effect. ' 

3. The Union of India was res- 
pondent 1 to the petition while Shri 
A. N. Ray, Chief Justice of India, or 
his suecessor-in-office was impleaded 
as respondent 2. The Union of India 
filed a counter-affidavit repudiating 
the factual allegations made by Mr. 
Sheth in his writ petition and disput- 
ing the validity of his legal conten- 
tions, The Chief Justice of India 
did not file any affidavit and beyond 
appearing through the Addl,  Solici- 
tor General, who also represented the 
Union Government, he took no part 
in the proceedings. 

4, The writ petition was heard by 
a special Bench of three Judges, Jus- 
tices J. B. Mehta, A. D. Desai and 
D. A. Desai, They unanimously re- 
jected the challenge to the order of 
transfer on the ground of promis- 
sory estoppel, As regards the first 
ground, J. B. Mehta and D. A’ Desai 
JJ. held that the order was not void 
for want of Mr. Sheth’s consent to 
his transfer, A. D. Desai J., however, 
took the view. that the Judge of a 
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High Court cannot be transferred 
without his consent. The third and 
fourth grounds were treated together 
by the learned Judges as two facets 
of the same contention and they held, 
unanimously, that there was no ef- 
fective consultation with the Chief 
Justice of India. They arrived at 
fhis conclusion by different processes 
of reasoning into which it is unneces- 
sary to go at this stage, J. B. Mehta 
J. voided the order of transfer on 
the ground that Mr. Sheth was “never 
consulted or informed of even the 
proposal of transfer as per the mini- 
mum requirement of natural justice 
and because it was not demonstrated 
...by any material on record that 
there was effective consultation of 
the Chief Justice of India as requir- 
ed by the mandatory provision of 
Article 222 (1)". A. D, Desai J. held 
that the order was unconstitutional 
because it was passed without Myr. 
Sheth’s consent and secondly because 
it was passed “for a collateral pur- 
pose.” The “discretionary power 
under Article 222 (1)? was, ac- 
cording to the learned Judge, 
exercised “arbitrarily and unreason- 
ably.” D. A, Desai J. considered the 
matter by formulating these ques- 
tions: “Is the power of the President 
under Art, 222 unfettered? What are 
the conditions for the exercise of such 
a discretionary power? Have _these 
condition been fulfilled? What is the 
scope and nature of consultation as 
envisaged by Art. 222 (1)?” Referring 
to the “mass transfers” of 16 Judges 
which were effected with “one 
stroke”, though each Judge may have 
had peculiar personal difficulties to 
contend with, and considering that the 
Union of India had failed to disclose 
the “nature and content of the con- 
sultation” with the Chief Justice -of 
India, the learned Judge concluded 
that the consultation was not mean- 
ingful. He set aside-the order ob- 
serving, that “the head of the judi- 
ciary does not appear to have taken 
into consideration all the relevant 
data when he was consulted and 
therefore, it is an inescapable con- 
clusion that the transfer order 
for want of consultation as required 
by the Constitution is void.” 


5. The High Court has granted to 
the Union of India a certificate under 


eresas 


Articles 132 and 133 (1) of the Con- 
stitution to appeal to this Court, The 
Union Government. has filed this ap- 
peal on the basis of that certificate, 
impleading Justice S, H. Sheth as 
respondent 1 and the Chief Justice of 
India as respondent 2. 


6. During the hearing of the writ 
petition in the High Court, the Union 
of India raised an objection to the 
three particular Judges hearing the 
matter on the ground of bias. That 
objection was overruled by the Court 
and fortunately, the learned Attorney 
General has spared us from having 
to consider that untenable contention 
by stating that he does not want to 
canvass it. Since Mr. Seervai, ap- 
pearing on behalf of respondent 1, 
has not pressed the contention as re- 
gards promissory estoppel, it is un- 
necessary to examine that point also. 


T. Mr, Seervai put the point of 
consent in the forefront and wove 
the brunt of his argument around it. 
Art, 222 (1) of the Constitution does 
not speak of consent, It provides: 


, “The President may, after consulta- 
tion with the Chief. Justice of India, 
transfer a Judge from one High 
Court to any other High Court.” 
But the learned counsel contends 
that the power conferred by the arti- 
cle is, by necessary implication, sub- 
ject to the precondition that the 
Judge who is proposed to be trans- 
ferred must consent to his transfer. 
The fundamental] basis underlying 
this contention is that judicial inde- 
pendence can be undermined by 
vesting the power of transferring a 
Judge in the executive and there- 
fore, the transfer of High Court 
Judges from one High Court to 
another without their consent is 
calculated to undermine the indepen- 
dence of the High Court Judges. In 
order to uphold the independence of 
the judiciary, which is a basic fea- 
ture of the Constitution, ‘the Court 
has not only the power but it is its 
plain duty to read into Art. 222 (l)a 
limitation which is not to be found 
on the face of that article. This argu- 
ment is elaborated thus: 


(1) The transfer of a Judge, in 
many a case, inflicts personal inju- 
ries on him, For example, a Judge 
transferred from one High Court to 
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another may have to maintain two 
establishments; if his wife or unmar- 
ried daughter is gainfully employed, 
she may be required to give up the 
employment; the education of his 
children may suffer; and above all, 
the transfer of a permanent Judge 
disables him from practising not only 
in the High Court to which he was 
initially appointed but in the High 
Court or High Courts to which he 
may be subsequently transferred. To 
empower the executive to inflict 
these injuries on a Judge would gra- 
vely undermine the independence of 
the judiciary because, human nature 
being what it is, a large number of 
Judges would, consciously or uncon- 
sciously, be induced to fall in line 
with the wishes and policies of the 
executive government. 


(2) It would be a surprising anomaly 
that the transfer of subordinate 
judges, as decided by the Supreme 
Court in several cases, should be ex+ 
clusively within the control of the 
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| High Court in order to ensure that 


those judges are immune from the 
exercise of improper pressures by the 
executive, whereas High Court Judges 
themselves, for whose independence 
the Constitution has made copious and 
elaborate provisions, should be left 
to the mercy of the executive. 


(3) The requirement of Art, 222 (1) 
that the Président must consult the 
Chief Justice of India before transfer- 
ring a Judge does not answer the 
problem because, even though consul- 
tation with the Chief Justice is not 
a matter of formality, the final word, 


in practice, always rests with the 
executive. 
(4) Assuming that the President’s 


power to transfer a High Court 
Judge would be reduced to a dead 
letter if that power is made to de- 
pend upon the Judge’s consent, if the 
choice lay between depriving nume- 
ous articles of the Constitution de- 
signed to secure the independence of 
the judiciary of their content and, on 
the other hand, depriving Art. 222 (1) 
of its practical effect, the second al- 
ternative ought to and must be pre+ 
ferred. 


(5) The oath which a Judge of the 


High Court has to take, as prescrib- 
ed by the Third Schedule, Cl VIII 


(Chandrachud J.) [Pr, 7] S.C. 2335 


of the Constitution, that he will per- 
form the duties of his office “with- 
out fear or favour’, an expression 
which was absent in the form of the 
oath prescribed by Schedule IV to 
the Government of India Act, 1935, 
will not only become meaningless. 
but will be impossible to fulfil un- 
less it was placed out of the power 
of the legislature or the executive to 
secure favours from a Judge by put- 
ting him in fear of the injury which . 
can easily be inflicted upon him by 
transferring him from one High Court: 
to another. 


(6) Even assuming that transfers of 
High Court Judges are necessary in 
the interests of national integration, 
it cannot be ignored that indepen- 
dence of the High Court Judges is 
the highest public interest, particular- 
fy in a federal or quasi-federal Con- 
stitution like ours and if there is 2 
conflict of interest, the high principle 
of the independence of the judiciary 
must prevail over the amorphus con- 
cept of national integration, 

(7) The transfer of a Judge from 
one High Court to another is, sub- 
ject to incidents like continuity of 
service, in the nature of a fresh ap- 
pointment to the other Court, Since 
a person cannot be appointed to a 
post without his consent, Art. 222 (1) 
should be read as if it contains the 
words “with his consent” after the 
words “transfer a Judge” and before 
the words “from one High Court to. 
any other High Court”. In other 
words, “transfer”, within the mean- 
ing of Art, 222 (1) means a consen- 
sual, not a compulsive shifting of a 
Judge from one High Court to an- 
other. 


(8) It is of the essence of judicial 
service that there is no master-and~ 
servant relationship between a Judge 
and the Government. The Judge can- 
not be asked by the Government to 
decide a case in any particular way. 
Even the higher Court, generally, 
only corrects the Judge of the lower 
court — it does not command him. 
Therefore, “transfer” in Art. 222 (1) 
does not have the same colour or 
content as in other services, The con- 
cept of ‘transfer’ under that article 
is totally different, a concept which 
must be construed harmoniously with 
the various constitutional provisions 
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which are enacted in order to secure 
judicial independence. A non-consen- 
sual transfer will provide the execu- 
tive with a potent weapon to punish 
the Judge who does not toe its line 
and thereby destory the independence 
of the judiciary. 


(9) Of no word can one say that it 
is clear and unambiguous unless one 
reads the whole document in which 
that word occurs, “Transfer”, in the 
context of the entire constitutional 
scheme becomes a word of doubtful 
import, If a vital constitutional prin- 
ciple is going to be violated by put- 
ting a wider construction on that ex- 
pression, it must receive a narrow, 
restricted meaning; and lastly, 

(10) Such a narrow interpretation 
will not deprive the article of its 
practical efficacy or reduce it to a 
dead letter because, as a matter of 
fact, nearly 25 Judges were transfer- 
red with their consent since the in- 
ception of the Constitution. It was 
only during the emergency, when 
every safeguard of liberty had gone, 
that mass transfers of High Court 
Judges were resorted to by the exe- 
cutive on grounds unconnected with 
the requirements of public interest. 


8. The learned Attorney-General 
does not dispute that the greatest 
care ought to be taken to preserve 
the independence of the judiciary 
which the Constitution so copiously 
protects. Nor does he join issue on 
the question of hardship which a 
transfer ordinarily entails. He, how- 
ever, contends that the word ‘trans- 
fer’ which occurs in Art, 222 (1) is 
not an expression of ambiguous im- 
port, that there is no justification for 
reading the precondition of ‘consent’ 
in the article which is not to be 
found therein and that, even assum- 
ing for the purposes of argument 
that a Judge has to take a fresh oath 
before taking office in the High 
Court to which he is transferred, 
‘transfer’ does not involve a fresh ap- 
pointment, Therefore, it is not neces- 
sary to obtain the consent of the 
Judge to his transfer from one High 
Court to another. On the question 
of consultation with the Chief Jus- 
tice of India, the Attorney-General 
did not labour at any length. Indeed, 
Mr. Seervai himself did not expatiate 
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on that question. The drift of the 
Union’s submission is that consulta- 
tion with the Chief Justice can tke 
an adequate safeguard against arbi- 
trary transfers. We will have to con- 
sider carefully the question as to 
what the term ‘consultation’ compre- 
hends, in order that such a safeguard 
may be real and effective. 


9. I will deal first with Mr. Seer- 
vai’s contention that on a true con- 
struction of Art, 222 (1) of the Con- 
stitution, a Judge of a High Court 
cannot be transferred without his 
consent, Since Art. 222 (1) does not 
provide that such consent is neces- 
sary, the argument raises the ques- 
tion whether one can still read into 
that article words which are not to 
be found in it. Statutory interpreta- 
tion, with conflicting rules pulling in 
different directions, has become a 
murky area and just as a case-law 
digest can supply an authority on al- 
most any thinkable proposition, so 
the new editions of old classics have 
collected over the years formulae 
which can fit in with any interpreta- 
tion which one may choose to place. 
Perplexed by a bewildering mass of 
irreconcilable dogmas, courts have 
adopted and applied to cases which 
come before them rules which re- 
flect their own value judgments, 
making it increasingly difficult to 
define with precision the extent to 
which one may look beyond the ac- 
tual words used by the legislature, 
for discovering the true legislative 
purpose or intent. “Traditional over- 
emphasis on the literal aspects of 


meaning has provoked today’s reac- 
tionary underemphasis on them”, 
says Reed Dickerson in his innova- 


tive work on “The Interpretation and 
Application of Statutes’,* but “A 
wholesome resistance to the excesses 
of literalism need not exaggerate the 
uncertainties of language nor distort 
the proper role or range of judicial 
discretion.” (page 4). 


10. In the United States of Ame- 
rica, Judges like George Sutherland 
and Hugo Black have made fervent 
pleas that the Court must read the 
constitutional clauses literally. In 
Home Building and Loan Association 





*Little, Brown and Company, Boston; 
Toronto. Ed, 1975 i 
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v. Blaisdell, (1934) 78 L Ed 413, Jus- 
tice Sutherland in his dissenting opin- 
ion said that “if the provisions of 
the Constitution be not upheld when 
they pinch as well as when they 
comfort, they may as well be aban- 
doned.” In Griswold v. Conneecticut 
(1965) 14 L.Ed 2d 510 Justice Black, 
also in a dissent, said that “one of 
the most effective ways of diluting or 
expanding a constitutionally gua- 
ranteed right is to substitute for the 
crucial] word or words of a constitu- 
tional guarantee another word or 
words more or less flexible and more 
or less restricted in meaning.” Other 
Judges like Benjamin Cardozo have 
said that one draws precise meaning 
from a document as vaguely worded 
as the Constitution only by first read- 
ing values into its clauses. And by a 
famous formulation, Justice Frank- 
furter said in Massachusetts S. and 
Insurance Co. v. U. S. (1956) 352 US 
128 at p, 138 that “there is no surer 
way to misread a document than to 
read it literally.” But this is not to 
be taken too literally. “The hard 
truth of the matter is that American 
Courts have no intelligible, generally 
accepted, and consistently applied 
theory of statutory interpretation.”.* 


11. The normal rule of'interpreta- 
tion is that the words used by the 
legislature are generally a safe guide 
to its intention, Lord Reid in West- 
minster Bank Ltd, v. Zang, 1966 AC 
182 observed that “no principle of 
interpretation of statutes is more 
firmly settled than the rule that 
the Court must deduce the inten- 
tion of Parliament from the words 
used in Act.” Applying such a 
rule, this Court observed in S5. 
Narayanaswami v, G. Panneersel- 
vam, AIR 1972 SC 2284 at p, 2290 
that “where the statute’s meaning is 
clear and explicit, words cannot be 
interpolated.” What is true of the 
interpretation of an ordinary statute 
is not any the less true in the case of 





a constitutional provision, and the 
same rule applies equally to both. 
*H. Hart, Jr. & A, Sacks, The Legal 


Process 1201 (tentative edition 1958), 

quoted at p. 1 by Reed Dickerson, 

as a legend to Chapter 1: “Is There 

a Problem?”, of “The Interpretation 

and Application of Statutes”. - 
1977 S. C./147 XII G—5 
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But if the words of an instrument 
are ambiguous in the sense that they 
can reasonably bear more than one 
meaning, that is to say, if the words 
are semantically ambiguous, or if a 
provision, if read literally, is patent- 
ly incompatible with the other provi- 
sions of that instrument, the court 
would be justified in construing the 
words in a manner which will make 
the particular provision purposeful. 
That, in essence is the rule of harmo- 
nious construction, In M. Pentiah 
v. Veeramallappa, AIR 1961 SC 1107 
at p. 1115 this Court observed: 


“Where the language of a sta- 
tute, in its ordinary meaning and 
grammatical construction leads to a 
manifest contradiction of the appar- 
ent purpose of the enactment, or to 
some inconvenience or absurdity, 
hardship or injustice presumably not 
intended, a construction may be put 
upon it which modifies the meaning 
of the words, and even the structure 
of the sentence....... 4 


But, if the provision is clear and ex- 
plicit, it cannot be reduced to a nul- 
lity by reading into it a meaning 
which it does not carry and, there- 
fore, “Courts are very reluctant to 
substitute words in a statute or to 
add words to it, and it has been said 
that they will only do so where 
there is a repugnancy to good 
sense.” + In the view which I am dis- 
posed to take, it is unnecessary to 
dwell upon Lord Denning’s edict in 
Seaford Court Estates Ltd. v. Asher, 
(1949) 2 All ER 155 at p.164 that 
when a defect appears in a statute, a 
Judge cannot simply fold his hands 
and blame the draftsman, that he 
must supplement the written word so 
as to give force and life to the in- 
tention of the legislature and that he 
should ask himself the question how, 
if the makers of the Act had them- 
selves come across the particular 
ruck in the texture of it, they would 
have straightened it out. I may only 
add, though even that does not apply, 
that Lord Denning wound up by say- 
ing, may be not by way of recanting, 
that “a Judge must not alter the 
material of which the Act is woven, 
but he can and should iron out the 
creases.’ fits = 


FAIR 1961 SC 1107. 
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12. The sheet-anchor of Mr, Seer- 
vai’s argument is that independence 
of the judiciary is one of the cardi- 
nal features of our Constitution, that 
the Constitution has made elaborate 
provisions to secure the freedom of 
the judiciary from executive inter- 
ference and that, if a High Court 
Judge is allowed to be transferred 
without his consent, the indepen- 
dence of the judiciary will be grave- 
ly imperilled and constitutional pro- 
visions designed to protect that 
independence will be denuded of 
their meaning and content, Trans- 
fer, according to the counsel, must 
therefore be taken to mean con- 
sensual migration, as opposed to com- 
pulsive shifting, of a Judge from one 
High Court to another. It is beyond 
question that independence of the 
judiciary is one of foremost concerns 
of our Constitution. The Constitu- 
ent Assembly showed great solicitude 
for the attainment of that ideal, de- 
voting more hours of debate to that 
subject than to any other aspect of 
the judicial provisions: “If the beacon 
of the judiciary was to remain bright 
the courts must be above reproach, 
free from coercion and from political 
influence.” Participating in the de- 
bate on judicial provisions, Jawahar 
Lal Nehru said that it was impor- 
tant that the High Court Judges 
should not only be first-rate but 
should be of the highest integrity, 
“people who can stand up against 
the executive government, and who- 
ever come in their way.” Dr. Ambed- 
kar, while winding up the debate on 
the judicial provisions, said that the 
question as regards the independence 
of the judiciary was “of the greatest 
importance” and that there could be 
no difference of opinion that the judi- 
ciary had to be “independent of the 
executive’. (C. A. D. Vol, 8 p. 247) 


13. Having envisaged that the 
judiciary, which ought te act as a 
bastion of the rights and freedom of 
the people, must be immune from 
the influence and interference of the 
executive, the Constituent Assembly 
gave to that concept a concrete form 
by making various provisions to se- 


.*The Indian Constitution: Cornerstone 
of a Nation by Granville Austin 
(pp. 164-165) Ed. 1972, ' 
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cure and safeguard the independence 
of the judiciary. Art. 50 of the Con- 
stitution, which contains a. Directive 
Principle of State Policy, provides 
that the State shall take steps to 
separate the judiciary from the exe- 
cutive in the public services of the 
State, The form of oath prescribed 
by Clause VIII, Third Schedule of 
the Constitution for a Judge or a 
Chief Justice of the High Court re- 
quires him to affirm that he will 
perform the duties of his office “with- 
out fear or favour, affection or ill- 
will.” The words “without fear or 
favour” were added by the Constitu- 
tion to the oath prescribed for 
Judges and Chief Justices of High 
Courts by the Fourth Schedule, Cl. 4 
of the Government of India Act, 1935. 
By Art, 202 (3) (d), expenditure in 
respect of the salaries and allowances 
of High Court Judges is charged on 
the Consolidated Fund of each State. 
The pensions payable to High Court 
Judges are charged on the Consoli- 
dated Fund of India under Art, 112 
(3) (d) Gï). By virtue of Article 203 
(1), the salaries and allowanees are 
not subject to the vote of the Legis- 
lative Assembly and, by virtue of 
Art. 113 (1), the pensions are not 
subject to the vote of the Parliament. 
The High Court Judges, by Article 
221 (1), are entitled to be paid the 
salaries which are specified in the 
Second Schedule to the Constitution. 
Evidently, such salaries cannot be 
varied without an amendment of the 
Constitution. Further, under the 
proviso to Art. 221 (2), neither the 
allowances of a Judge nor his rights 
in respect of leave of absence or 
pension can be varied to his disad- 
vantage after his appointment. The 
relevant part of Art, 211 provides 
that no discussion shall take place in 
the legislature of a State with res- 
pect to the conduct of any Judge of 
a High Court in the discharge of his 
duties. Art. 215 makes every High 
Court a court of record and confers 
upon it all the powers of such a 
court including the power to punish 
for contempt of itself, Judges of the 
High Court, by Art. 217 (1), hold 
their tenure until they attain the age 
of 62 and not at the pleasure of the 
President. Appointments of officers 
and servants of a High Court are to 
be made under Art, 229 (1) by the 





1977 


Chief Justice of the High Court or 
such other Judge or officer of the 
Court as he may direct. By sub-cl. (2) 
of that article, the conditions of ser- 
vice of officers and servants of a 
High Court shall, subject to the pro- 
visions of any law made by the legis- 
| lature of the State, be such as may 
be prescribed by rules made by the 
Chief Justice of the Court or by some 
other Judge or officer of the Court 
authorised by the Chief Justice. Under 
Ci. (3), the administrative expenses 
of the High Court, including all sala- 
ries, allowances and pensions payable 
to or in respect of the officers and 
servants of the Court, are to be 
charged upon the Consolidated Fund 
of the State. 


14. These provisions, indisputably, 
are aimed at insulating the High 
Court judiciary, and even the offi- 
cers and servants of the Court, from 
the influence of the executive, Not 
content with that, the framers of the 
Constitution introduced a fasciculus of 
articles in Chapter VI of Part VI of 
Constitution, under the heading ‘Sub- 
ordinate Judiciary’. The provisions of 
Chapter VI, particularly Arts. 233 (1) 
and 235, gave rise to a spate of liti- 
gation between the State executives & 
High Courts which had to be resolv- 
ed by this Court by keeping in view 
the high purpose of the particular 
provisions, This Court held that the 
scope and ambit of control vested in 
the High Courts under Article 235 
covers the entire spectrum of admin- 
istrative control and is not confined 
merely to general superintendence or 
to arranging the day-to-day work of 
the subordinate courts. Thus, the 
‘control’ envisaged by Art. 235 com- 
prehends control over the conduct 
and discipline of District Judges 
(State of West Bengal v, Nripendra 
Nath Bagchi; (1966) 1 SCR 771: (AIR 
1966 SC 447)) their further promo- 
tions and confirmations (State of 
Assam v. Kuseswar, AIR 1970 SC 
1616 and Joginder Nath v. Union of 
India, AIR 1975 SC 511) disputes re- 
garding their seniority (State of Bi- 
har v, Madan Mohan, AIR 1976 SC 
404) their transfers (State of Assam 
v. Ranga Muhammad (1967) 1 SCR 
454: (ATR 1967 SC 903)) the placing of 
their services at the disposal of the 
Government for an ex cadre post 
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(State of Orissa v. Sudhansu Sekhar 
Misra (1968) 2 SCR 154:(AIR 1968 
SC 647)) considering their fitness for 
being retained in service and recom- 
mending their discharge from service 
(Ram Gopal v, State of Madhya Pra- 
desh (1970) 1 SCR 472: (AIR 1970 
Madh Pra 158)) exercise of complete 
disciplinary jurisdiction over them in- 
cluding initiation of disciplinary in- 
quiries (Punjab and Haryana High 
Court v. State of Haryana, AIR 1975 
SC 613) and their premature retire- 
ment (State of Haryana v. Inder Pra- 
kash, AIR 1976 SC 1841). The last of 
the cases in this line is the recent 
judgment of this Court in Shamsher 
Singh v, State of Punjab, (1975) 1 
SCR 814:(AIR 1974 SC 2192) in 
which the learned Chief Justice, de- 
livering the leading judgment, ob- 
served: “The members of the subor- 
dinate judiciary are not only under 
the control of the High Court but are 
also under the care and custody of 
the High Court.” By a concurring 
judgment, Krishna Iyer J. said on 
behalf of Bhagwati J, and himself 
that fearless justice is a prominent 
creed of our Constitution and that 
“the independence of the judiciary is 
the fighting faith of our founding 
document.” 


15. Unquestionably, the funda- 
mental principle on which these con- 
stitutional provisions and decisions 
rest cannot be allowed to be violat- 
ed or diluted, directly or indirectly. 
But then the question is: Is there 
any need or justification, in order to 
uphold and protect the independence 
of the judiciary, for construing Arti- 
cle 222 (1) to mean that a Judge 
cannot be transferred from one High 
Court to another without his con- 
sent? I think not, The power to 
transfer a High Court Judge is con- 
ferred by. the Constitution in public 
interest and not for the purpose of 
providing the executive with a wea- 
pon to punish a Judge who does not 
toe its line or who, for some reason 
or the other, has fallen from ‘its 
grace. The executive possesses no 
such power under ‘our Constitution 
and if it can be shown — though we 
see the difficulties in such showing 
-— that a transfer of a High Court 
Judge is made in a given case for an 
extraneous reason, the exercise of the 
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power can appropriately be struck 
down as being vitiated by legal mala 
fides. The extraordinary power which 
the Constitution has conferred on the 
President by Art. 222 (1) cannot be 
exercised in a manner which is cal- 
culated to defeat or destroy in one 
stroke the object and purpose of the 
various provisions conceived with 
such care to insulate the judiciary 
from the influence and pressures of 
the executive. The power to punish 
a High Court Judge, if one may so 
describe it, is to be found only in 
Art. 218 read with Art. 124 (4) and 
(5) of the Constitution, under which 
a Judge of the High Court can be 
removed from his office by an order 
of the President passed after an ad- 
dress by each House of Parliament, 
supported by a majority of the total 
membership of that House and by a 
majority of not less than two-thirds 
of the members of that House pre- 
sent and voting, has been presented 
to the President in the same session 
for such removal, on the ground of 
proved misbehaviour or incapacity. 
Thus, if the power of the President, 
who has to act on the advice of the 
Council of Ministers, to transfer a 
High Court Judge under Art. 222 (1) 
is strictly limited to cases in which 
the transfer becomes necessary in 
order to subserve public interest, in 
other words, if it be true that the 
President has no power to transfer a 
High Court Judge for reasons not 
bearing on public interest but arising 
out of whim, caprice or fancy of the 
executive or its desire to bend a 
Judge to its own way of thinking, 
there is no possibility of any inter- 
ference with the independence of 
the judiciary if a Judge is transfer- 
red without his consent. 


_ 16. Once it is appreciated that a 
High Court Judge can be transferred 
on the ground of public interest 
only, the apprehension that the exe- 
cutive may use the power of trans- 
fer for its own ulterior ends and 
thereby interfere with the indepen- 
dence of the judiciary, loses its 
force. It is true that a challenge to 
an order of transfer under Art. 226 
of the Constitution would involve 
much time and expense which a 
Judge can ill-afford. But it is noto- 
rious that court proceedings involve 


{Prs, 15-18]. Union of India v, Sankalchand 


A.LR. 


time and expense which: often ex- 
ceed the capacity of the litigants, The 
hardship, embarrassment or inconveni- 
ence resulting to a Judge by reason 
of his being compelled to become a 
litigant in his own court, cannot jus- 
tify the addition of words to an arti- 
cle of the Constitution making his 
consent a precondition of his trans- 
fer. In adding such words, we will 
be confusing our own policy views 
with the command of the Constitu- 
tion, But we hope and trust that in 
his fight against an overbearing execu- 
tive, the Judge will not be waging a 
lone or unequal battle. The ink on 
recent history is still not dry and its 
pages contain a tribute to the gentle 
man standing in black robes who, 
though small in number, championed 
publie causes with a courage which 
dumbfounded even that world in 
which Martin Luther King and Lord 
Coke had lived and died. In fact, 
the missionary zeal of Mr. Sheth’s 
counsel is by itself enough assurance 
that Judges in distress, in their un- 
equal contest with the executive, will 
not fail to receive the assistance and 
attention of the illustrious at the bar. 
17. In this view of the matter, itis 
unnecessary to consider at any length 
the decisions cited by Mr. Seervai in 
R. M, D. Chamarbaugwalla v. Union 
of India, 1957 SCR 930 at page 936: 
(AIR 1957 SC 628 at p. 631); Attor- 
ney General v. Prince Ernest Augus- 
tus of Hanover, 1957 AC 436 at 
pp. 460, 461 and the River Wear 
Commissioners v, William Adamson, 
(1876-77) 2 AC 743 at pp. 764, 767. 
18. In Chamarbaugwalla’s case 
(ATR 1957 SC 628) the constitutiona- 
lity of Sections 4 and 5 of the Prize 
Competitions Act and the rules made 


thereunder was challenged on the 
ground that the definition of ‘prize 
competition’ included not merely 


competitions of a gambling nature 
but also those in which success de- 
pended to a substantial degree on 
skill, thereby violating the petitioners’ 
fundamental right to carry on busi- 
ness under Art. 19 (1) (g) of the 
Constitution, It was held by this 
Court that on a proper construction, 
the definition of ‘prize competition’ 
took in only such competitions as 
were of a gambling nature and no 
others. Venkatarama Ayyar J., de- 
livering the judgment of the Consti- 
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tution Bench, observed .that on a tite- 
ral construction of the definition - it 
was difficult to resist the contention 
of the petitioners that the definition 
covered competitions which depend 
to a substantial degree on skill but 
the fact that the Court had to ascer- 
tain the intention of the legislature 
from the words actually used in the 
statute did not mean that the decision 
must rest on the literal interpretation 
of the words in disregard of all 
other material: “To arrive at the real 
meaning, it is always necessary to 
get an exact conception of the aim, 
scope and object of the whole Act.” 
(p. 936) 


19. In Prince Ernest Augustus of 
Hanover (1957 AC 436) a great great- 
grandson of Ernest, Duke of Cumber- 
land, who succeeded to the throne of 
Hanover in 1837, sought a declaration 
that he was a British subject by vir- 
tue of the statute of 1705, 4 Anne, 
c 4. Viscount Simonds, accepting 
the claim, said in his speech that 
“words, and particularly general 
words, cannot be read in isolation: 
their colour and content are derived 
from their context.” (p. 461), 


20. In River Wear Commissioners, 
((1877) 2 AC 743) the Harbours, Docks, 
and Piers Act, 1847 enacted, broad- 
ly, that the owner of every vessel 
shall be answerable to the under- 
takers for any damage done to the 
harbour by such vessel or by any per- 
son employed about the same, and 
that the master or person having 
the charge of such vessel, through 
whose wilful act or negligence any 
such damage is done, shall also be li- 
able to make good the same. Lord 
Blackburn observed in his speech 
that the golden rule of construction 
“was that one must “take the whole 
statute together and construe it all 
together, giving the words their ordi- 
nary signification, unless when so ap- 
plied they produce an inconsistency, 
or an absurdity or inconvenience so 
great as to convince the Court that 
the intention could not have been to 
use them in their ordinary significa- 
tion, and to justify the Court in put- 
ting on them some other significa- 
tion, which, though less proper, is 
one which the Court thinks the words 
will bear.” (pp. 764-765). 
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21. Since I have taken the view 
that a High Court Judge cannot be 
transferred as a matter of punish- 
ment, as for example, for the views 
which he bona fide holds and that 
his transfer, being conditioned by the 
requirements of public interest, can- 
not be effected for an extraneous 
purpose, it is unnecessary to extend 
to the instant case the ratio of these 
decisions, It is needless, in a broad 
sense, to cut down the width of the 
words used in Art, 222 (1) by making 
the power of transfer dependent on). 
the consent of the Judge himself. It 
is also needless, in order to effectuate 
the object of the other constitutional] 
provisions, to read any such limita- 
tion into that article. 


22. Experience shows that there 
are cases, though fortunately they 
are few and far between, in which 
the exigencies of administration neces- 
sitate the transfer of a. Judge from 
one High Court to another. The fac- 
tious local atmosphere sometimes de- 
mands the drafting of a Judge or 
Chief Justice from another ` High 
Court and on the rarest of rare oc- 
casions which can be counted on the 
fingers of a hand, it becomes neces- 
sary to withdraw a Judge from a 
circle of favourites and non-favouri- 
tes. The voice of compassion 1s 
heard depending upon who articulates 
it. Though transfers in such cases 
are pre-eminently in public interest, 
it will be impossible to achieve that 
purpose if a Judge cannot be trans- 
ferred without his consent. His per- 
sonal interest may lie in continuing in 


a Court where his private interest 
will be served best, whereas, public 
interest may require that his moor- 


ings ought to be severed to act as a 
reminder that “the place of justice is 
a hallowed place.” Mr, Seervai does 
see the possibility of such a need 
but he contends that if the choice is 
between two alternative evils, we 
should prefer the construction which 
will not impair the efficacy of the 
various safeguards created by the 
Constitution for upholding the inde- 
pendence of the judiciary and reject 
the other which will enable a Judge 
to be transferred in a few isolated 
eases of the type described above. 
This argument loses its force and 
validity in view of my holding. that 
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the transfer of a High Court Judge 
without his consent will not damage 
or destroy the provisions contained 
in the Constitution for preserving the 
independence of the judiciary, 


23. Mr. Seervai relies upon a 
judgment of the House of Lords in 
Rondel v. Worsely, (1969) 1 AC 191 
at pp. 228, 268, 270 where a litigant 
asked for damages for professional 
negligence from his counsel, On the 
question whether an action for negli- 
fence lies against a barrister, it was 
held that the immunity of a barris- 
ter from an action for negligence at 
the suit of his client in respect of 
his conduct and management of a 
cause in court was not based on the 
absence of a contract between the 
barrister and client but on public 
policy and long usage in that, the in- 
terests of administration of justice re- 
quired that a barrister should be able 
to carry out his duties to the court 
fearlessly and independently, Lord 
Reid said in his speech that like so 
many questions which raised the 
public interest, a decision one way 
was likely to cause hardship to indi- 
viduals, while a decision the other 
way would involve disadvantage to 
the public interest, The issue, accord- 
ing to the learned Law Lord, there- 
fore was whether the abolition of 
the rule of immunity would probably 
be attended by such disadvantage to 
the public interest as to make its 
retention clearly justifiable (p. 228). 
Lord Pearce observed in his speech 
that to remove the immunity of a 
barrister from being sued for negli- 
gence would create a great injury to 
justice and, therefore, the immunity 
should be upheld (p. 268) and that 
though it would appear to some that 
the rule of immunity creates many 
hardships for which there was no re- 
lief, yet the rule was consciously and 
consistently adopted by the English 
courts, “in order that a greater ill 
may be avoided, namely, the hamper- 
ing and weakening of the judicial 
process.” (p. 270). The five judg- 
ments in Rondal show the anxiety of 
courts to overlook an evil in order 
that a greater evil may be avoided. 
But this consideration is not rele- 
vant for our purpose since, in the 
view which I have taken, there is 
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no question here of choosing between 
alternative evils. The construction 


which I have placed upon Art, 222 (1) 
would facilitate the transfer of a 
High Court Judge in appropriate 
cases, without doing any damage to 
the provisions of the Constitution 
which are conceived in the interests 
of an independent judiciary. 


24. The last limb of Mr. Seervai’s 
argument on the question of consent 
is that the transfer of a High Court 
Judge from one High Court to an- 
other results in a fresh appointment 
of the Judge to the other High Court 
and since a person cannot be appoint- 
ed as a Judge without his consent, 
the transfer cannot be made save 
with the consent of the Judge, In 
support of this argument Mr. Seervai 
relies in the first place on the consti- 
tutional] requirement that a Judge, 
upon being transferred to another 
High Court, has to take a fresh 
oath. It is quite correct that a Judge 
who is transferred to another High 
Court has to take a fresh oath be- 
fore he assumes the charge of his 
office as a Judge of the High Court 
to which he is transferred. But that 
does not support the argument that 
he enters upon a new office as re- 
sult of a fresh appointment. The 
simple fact is that a Judge is trans- 
ferred to another High Court, not 
appointed once over again as a Judge 
of a High Court or even as a Judge 
of the High Court to which he is 
transferred, The reason why he has 
to take a fresh oath upon being 
transferred to another High Court is 
to be traced to the form of the oath 
prescribed for High Court Judges 
under Cl, VIII, Third Schedule of 
the Constitution. The form of oath 
prescribed by that clause is: “I, A. 
B., having been appointed Chief Jus- 
tice (or a Judge) of the High Court 
at (or of) do swear in the name 
of God/Solemnly affirm that I will 
bear true faith and allegiance to the 
Constitution of India...... ” Since the 
Oath is required to be taken by a 
High Court Judge in his capacity as 
a Judge of named High Court, it 
becomes necessary for him to take a 
fresh oath on being transferred to 
another High Court. The circum- 
stance, therefore. that the Judge 
takes a fresh oath does not support 
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the inference that he goes to another 
High Court under a new or fresh ap- 
pointment. : 


25. It is important to notice that 
when a Judge is transferred from one 
High Court to another, the President 
merely issues a notification under 
Art. 222 (1) of the Constitution, He 
does not issue a warrant of appoint- 
ment as he is required to do under 
Art, 217 (1), when a person is initial- 
ly appointed as a Judge of a particu- 
lar High Court, It is important fur- 
ther, that in the case of a new ap- 
pointment the President is required 
by Art. 217 (1) to consult the Chief 
Justice of India, the Governor of the 
State, and in the case of appoint- 
ment of a Judge ‘other than the 
Chief Justice, the Chief Justice of 
the High Court. Article 222 (1) pro- 
vides for one prescription only: Con- 
sultation with the Chief Justice of 
India, No one has ever suggested, 
though that is not conclusive, that 
the transfer, being in the nature of a 
fresh appointment, must comply with 
the requirements of Art. 217 (1). 


26. Relying upon the observations 
of Venkatrama Aiyar J. in M. P, V. 
Sundararamier v. State of Andhra 
Pradesh, 1958 SCR 1422 at p. 1478: 
(AiR 1958 SC 468 at p. 493) counsel 
argues that the provisions of our 
Constitution have to be read in the 
light of the Government of India 
Act, 1935 since the Constitution has 
adopted the basic scheme of that Act. 
Clause (c) of the proviso to Section 
220 (2) of the Government of India 
Act provided that “the office of a 
Judge shall be vacated by his being 
appointed to be a Judge of the Fede- 
ral Court or of another High Court.” 
Tt is urged that since by the Govern- 
ment of India Act, appointments to 
the Federal Court were clubbed with 
the appointments to “another High 
Court” and since the Judges con- 
sent was nevessary in both cases, we 
should read the corresponding provi- 
sion of the Constitution in Cl. (c) of 
the proviso to Art. 217 (1) to mean 
that the process of transfer of a 
Judge from one High Court to an- 
other involves a fresh appointment, 
Tt is impossible to accept this con- 
tention. The Government of India 
Act did not contain any provision 
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for the transfer of a Judge. That is 
why it provided that the office of a 
Judge shall be vacated either on the 
Judge being appointed to be a Judge 
of the Federal Court or on being 
appointed as a Judge of another High 
Court. 


27. If anything, the learned At- 
torney-General seems to me to be 
justified in relying upon the legisla- 
tive history of the provision regard- 
ing transfer in order to repel Mr. 
Seervai’s submission. The Govern- 
ment of India Act spoke of a Judge 
being “appointed” to be a Judge of 
another High Court. Clause (c) of 
the proviso to Art. 193 (1) of the 
draft Constitution of India contained 
a similar provision to the effect that 
“the office of the Judge shall be va- 
cated by his being appointed by the 
President to be a Judge of the Sup- 
reme Court or of any- other High 
Court.” The draft Constitution too 
did not contain any provision for 
transferring a High Court Judge. 
But the drafting Committee incorpo- 
rated a provision in Art. 222 (1) of 
the Constitution providing for the 
transfer of a Judg= from one High 
Court to another, Significantly, the 
use of the expression “appointed” 
was scrupulously avoided in that be- 
half. Clause (ec) of the proviso to 
Art. 217 (1) reads to say that “the 
office of a Judge shall be vacated by 
his being appointed by the President 
to be a Judge of the Supreme Court 
or by his being transferred by the 


President to any other High Court” 
(emphasis supplied), In. this legisla- 
tive background and seeing that 
Cl. (c) itself makes a distinction be- 
tween appointment and transfer, I 
find it difficult to accept the conten- 
tion that the two mean one and the 
same thing. They connote two dis- 
tinct concepts and one is not to be 
confused with the other, 

28, It may be stated that when 
the consent of a High Court Judge 
was thought necessary, the Constitu- 
tion has said so. Article 224A pro- 
vides that the Chief Justice of a 
High Court for any State may, with 
the previous consent of the President, 
request any person who has held the 
office of a Judge of a High Court to 
sit and act as a Judge of the High 
Court for that State. The proviso to 
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the article, which is relevant for our 
purpose, says that nothing in the 
article shall be deemed to require 
any such person as aforesaid to sit 
and act as a Judge of that High 
Court, “unless he consents so to do”. 
This consideration has, however, its 
own limitations and cannot be carri- 
ed too far. A Judge of the High 
Court cannot, surely, be compelled to’ 
work after retirement, which explains 
the necessity for obtaining his con- 
sent, Even a Government servant 
cannot be compelled to rejoin his du- 
ties after retirement. Much less a 
High Court Judge. 


29. Finally, in a reverse way, re- 
liance is placed by the learned coun- 
se] on Section 2 (c) (iii) of the High 
Court Judges (Conditions of Service) 
Act, 1954 which defines ‘actual ser- 
vice’, to include ‘joining time on 
transfer from a High Court to the 
Supreme Court or from one High 
Court to another...... ” Cl, 11 (b) Gi) 
of Part D of the Second Schedule to 
the Constitution contains an identical 
provision. The argument is that 
though it is unquestionable that a 
High Court Judge can only be ap- 
pointed, not transferred, to the Sup- 
reme Court, still these provisions 
equate ‘transfer’ with ‘appointment’ 
and therefore the two expressions are 
used to convey the same meaning and 
are accordingly interchangeable. I do 
not think that by reason of these 
provisions the two expressions, trans- 
fer and appointment, can be taken to 
mean one and the same thing. The 
provisions on which counsel relies 
pertain to the conditions of service 
of High Court Judges of which the 
intendment is that as in the case of 
of a High Court Judge transferred to 
another High ‘Court, so in the case of 
a High Court Judge appointed to the 
Supreme Court, actual service should 


include the joining time, as if the 
Judge is transferred to another 
Court. Such technical rules of pro- 


cedure governing service conditions 
cannot affect the interpretation of a 
substantive provision like the one 
contained in Art. 222 (1). 


30. Two things remain to be con- 
sidered on this aspect of the matter: 
the requirernent ‘of national integra- 
tion and the ‘nature of relationship 
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between Government and the ' High 
Court Judges. 

31. As regards the first, no one 
can deny that whatever measures are 
required to be taken in order to 
achieve national integration would be 
in public interest. Whether it is 
a Judges from 
one High Court to another in the in- 
terests of national integration is a 
moot point. But that is a policy mat- 
ter with which courts are not con- 
cerned directly. One may, however, 
venture the observation that there 
are numerous other ways of achieving 
national integration more effectively 
than by transferring High Court 
Judges from one High Court to an- 
other. Considering the great incon- 
venience, hardship and possibly a 
slur, which a transfer from one High 
Court to another involves, the better 
view would be to leave the Judges 
untouched and take other measures 
to achieve that purpose. If at ail, 
On mature and objective appraisal cf 
the situation it is still felt that there 
should be a fair sprinkling in the 
High Court judiciary of persons be- 
longing to other States, that object 
can be more easily and effectively at- 
tained by making appointments of 
outsiders initially. I would only like 
fo add that the record of this case 
does not bear out the claim that any 
one of the 16 High Court Judges was’ 
transferred in order to further the 
cause of national integration. Far 
from it, Nothing was to be gained by 
transferring a Bombay § Judge to 
Andhra Pradesh, who had less than 
nine months left for retirement. And 
however pressing the requirement of 
national integration may be, that 
could not have been achieved, on any 
bona fide assessment of the situation, 
by transferring to Calcutta another 
Bombay Judge who was hovering be- 
tween life and death and who, ulti- 
mately, succumbed to the strain of 
the transfer as stated by Mr. Seervai. 


32. On the other question, the re- 
jection of Mr. Seervai’s argument 
that a High Court Judge cannot be 
transferred without his  oonsent, 
should not be read as a negation of 
his argument that there is no master 
and servant relationship between the 
Government and High Court Judges. 
In general, the relationship of mas- 
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ter and servant. imports the existence not the commands of the exe- 
of power in the employer not only cutive. Thus, there is a fundamen- 
to direct what work the servant tal distinction between the master and 
is to do, but also the manner in servant relationship as is generally 
which the work is to be done understood and the relationship be- 
(see Halsbury’s Laws of England, tween the Government and High 


Third Edition, Volume 25, page 447, 
para 871 and the cases cited in foot- 
note b). A servant undertakes to 
serve his master and to obey his 
reasonable orders within the scope 
of the duty undertaken. The Govern- 
ment has no power or authority to 
direct what particular. work a High 
Court Judge must do and it can cer- 
tainly not regulate the manner in 
which he must do his work in the 
discharge of his official functions. A 
High Court Judge is also not bound, 
nor does he undertake, to obey an 
order of the Government within the 
scope of his duties. Judges of the 
High Court owe their appointment to 
the Constitution and hold a position 
of privilege under it, Their tenure is 
guaranteed by Art. 217 (1) until they 
attain the age of 62. Their salary is 
protected by Art, 221 (1). They are 
entitled by Cl, (2) of that article to 
such allowances and to such rights in 
respect of leave of absence and pen- 
sion as may from time to time be 
determined by Parliament and, until 
so determined, to such allowances and 
rights as are specified in the Second 
Schedule to the Constitution. By the 
proviso to Art. 221 (2), neither their 
allowances nor their rights in respect 
of leave of absence or pension can be 
varied to their disadvantage after 
their appointment; and they cannot 
be removed from their office save by 
following the procedure’ prescribed by 
Art. 218 read with Art, 124 (4) and 
(5). The very oath of office which 
they take in pursuance of Article 219 
and in accordance with the form pre- 
scribed by Cl. VIII of the Third 
Schedule, requires them to swear or 
affirm that they will perform the du- 
ties of their office “without fear or 
favour” and that they will “uphold 
the Constitution and the laws”. “With- 
out fear” is, primarily without fear of 
the executive; “without favour” is, 
primarily, without expecting a favour 
from the executive which notoriously 
commands a large patronage. And 
the pledge is that. they shall “up- 


hold the. Constitution and the laws”, 


Court Judges, They, the Judges of 
the High Court, are not Government 
servants in the ordinary. signification 
of that expression. 


33. In fact, that is why the Gov- 
ernment cannot, on its own, take a 
unilateral decision in regard to the 
appointment and transfer of High 
Court Judges. A Judge of the High 
Court can be appointed by the Presi- 
dent only after consultation with the 
Chief Justice of India, the Governor 
of the State and the Chief Justice of 
the High Court; and he can be trans- 
ferred from one High Court to an- 
other only after consultation with 
the Chief Justice of India, This con- 
sideration takes us to the next ques- 
tion, as important as the one of con- 
sent which has been just disposed of, 
as to what is the true meaning and 
content of ‘consultation’ provided for 
by Art. 222 (1) of the Constitution. 


34. The Constitution speaks of con- 
sultation by the President in three 
situations in so far as judicial ap- 
pointments are concerned, Article 124 
(2) provides that every Judge of the 
Supreme Court shall be appointed by 
the President by warrant under his 
hand and seal “after consultation” 
with such of the Judges of the Sup- 
reme Court and of the High Courts 
in the States, “as the President may 
deem necessary for the purpose.” The 
Ist proviso to Art. 124 (2) requires 
that in the case of appointment of a 
Judge other than the Chief Justice, 
“the Chief Justice of India shall al- 
ways be consulted.” Article 217 (1) 
provides that every Judge of a High 
Court shall be appointed by the Pre- 
sident by warrant under his hand 
and seal, “after consultation with the 
Chief Justice of India, the Governor 
of the State, and, in the case of ap- 
pointment of a Judge other than the 
Chief Justice, the Chief Justice of the 
High Court.” By Article 222 (1), 
which is directly in issue. 


“The President may, after consulta- 
tion with the Chief Justice of India, 
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transfer a Judge from one High 
Court to any other High Court.” 


35. Considering the importance 
which the Constitution gives to ap- 
pointments to the highest echelons of 
the State and Union judiciary, it is 
hard to accept that the obligation 
which the Constitution imposes upon 
the President to consult the authori- 
ties named in the particular articles, 
casts no higher duty on the President 
than merely to convey to them what 
he proposes to do and obtain their 
answer. Before we go deeper into 
this point, it is necessary to notice the 
Important distinction which the Con- 
stitution has made in the matter of 
consultation under Art. 124 (2) on 
the one hand, and under the Ist pro- 
viso to that article on the other. 
While appointing a Judge ofthe Sup- 


reme Court, the President may con- . 


sult such Judges of the Supreme 
Court and of the High Courts as he 
may deem necessary for the purpose. 
As contrasted with the proviso, this 
provision shows that there is no ob- 
ligation on the President, while, ap- 
pointing a Judge of the Supreme 
Court, to consult any Judge or 
Judges of the Supreme Court or of 
the High Courts. Since he may or 
may not consult them, their opinion, 
in the event that the President deci- 
des to consult them, cannot stand on 
the same footing as the opinion of 
the authorities whom the President is 
under an obligation to consult, But 
more than that, since the President 
may or may not consult them, he 
has the right to decide upon the na- 
ture of consultation, if at all he de- 
cides to consult them, The ist proviso 
to Art. 124 (2), which is in sharp con- 
trast with it, says that in the case of 
appointment of a Judge of the Sup- 
reme Court other than the Chief Jus- 
tice, the Chief Justice of India shall 
always be consulted, The proviso 
leaves no option to the President and 
casts on him a specifie obligation 
that he shall always consult the 
Chief Justice of India in making an 
appointment of a Judge of the Sup- 
reme Court. Art. 217 (1) casts a 
similar obligation on the President 
while appointing a Judge of the 
High Court, to consult the Chief 
Justice of India, the Governor of the 
State, and, in the case of appoint- 
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ment of a Judge other than the 
Chief Justice, the Chief Justice of the 
High Court. Article 222 (1) is, in 
substance, worded in similar terms 
as the Ist proviso to Art, 124 (2) and 
Art. 217 (1). It casts an absolute. ob- 
ligation on the President to consult 
the Chief Justice of India before 
transferring a Judge from one High 
Court to another, The word “may” 
in Article 222 (1) qualifies the last 
clause which refers to the transfer of 
a Judge and not the intervening 
clause which refers to consultation 
with the Chief Justice of India, The 
President may er may not transfer a 
Judge from one High Court to an- 
other. He is not compelled to do so. 
But if he proposes to transfer a 
Judge, he must consult the Chief 
Justice of India before transferring, 
the Judge. That is in the nature of 
a condition precedent to the actual 
transfer of the Judge. In other words, 
the transfer of a High Court Judge 
to another High Court cannot become 
effective unless the Chief Justice of 
India is consulted by the President 
in behalf of the proposed transfer. 
Indeed, it is euphemistie to talk in 
terms of effectiveness, because the 
transfer of a High Court Judge to 
another High Court is unconstitu- 
tional unless, before transferring the 
Judge, the President consults the 
Chief Justice of India. 


36. So far there is no difficulty, 
because it is nobody’s case that the 
President can transfer a High Court 
Judge without consulting the Chief 
Justice of India, Consultation then be- 
ing obligatory, the question which 
arises for consideration is: what ex- 
actly does the President have to do 
in the discharge of his constitutional 
obligation to consult the Chief Jus- 
tice of India in the matter of the 
transfer of a High Court Judge? What 
is, in other words, the nature of the 
process involved in what the Consti- 
tution conceives as consultation by 
the President with the Chief Justice 
of India? ‘What are its minimal re- 
quirements? Is it sufficient for the 
President to apprise the Chief Jus- 
tice of the proposed transfer and to 
await the reaction of the Chief Jus- 
tice to the proposal? Or, does con- 
sultation mean something more mean- 
ingful than what may in practical 
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terms be described as ‘sounding’ the to ‘consult’ is defined as ‘to dis- 
Chief Justice? Is the Chief Justice cuss something together, to delibe- 


entitled upon being consulted by the 
President, to ask for the relevant 
data to enable him to tender his con- 
sidered opinion on the subject? These 
then are the important matters for 
consideration,’ 


37. Article 222 (1) which requires 
the President to consult the Chief 
Justice of India is founded on the 
principle that in a matter which con- 
cerns the judiciary vitally, no deci- 
Sion ought to be taken by the exe- 
cutive without obtaining the views of 
the Chief Justice of India who, by 
training and experience, is in the 
best position to consider the situation 
fairly, competently and objectively. 
But there can be no purposeful con- 
sideration of a matter, in the ab- 
sence of fects and circumstances on 
the basis of which alone the nature 
of the problem involved can be ap- 
preciated and the right decision 
taken. Jt must, therefore, follow 
that while consulting the Chief Jus- 
tice, the President must make the re- 
levant data available to him on the 
basis of which he can offer to the 
President the benefit of his consider- 
ed opinion. If the facts necessary to 
arrive at a proper conclusion are 
not made available to the Chief Jus- 
tice, he must ask for them because, 
in casting on the President the obli- 
gation to consult the Chief Justice, 
the Constitution at the same time 
must be taken to have imposed a 
duty on the Chief Justice to express 
his opinion on nothing less than a 
full consideration of the matter on 
which he is entitled to be consulted. 
The fulfilment by the President, of 
this constitutional obligation to place 
full facts before the Chief Justice and 
the performance by the latter, of the 
duty to elicit facts which are neces- 
sary to arrive at a proper conclusion 
are parts of the same process and 
are complementary to each other. 
The faithful observance of these may 
well earn a handsome dividend useful 
to the administration of justice, Con- 
sultation within the meaning of Arti- 
cle 222 (1), therefore, means full and 





effective, not formal or unproduc- 
tive, consultation. 
38. In Words and Phrases (Per- 


manent Edition, 1960, Volume 9, p. 3). 


` rate’. 


Corpus Juris Secundum (Vol. 
16A, Ed. 1956, page 1242) also says 
that the word ‘consult’ is frequently 
defined as meaning ‘to discuss some- 
thing together, or to deliberate’. Quo- 
ting Rollo v. Minister of Town and 
Country Planning (1948) 1 All ER 
13 CA and Fletcher v, Minister 
of Town and Country Planning, 
(1947) 2 All ER 496. Stroud’s Judi- 
cial Dictionary (Volume 1, Third 
Edition, 1952, page 596) says in the 
context of the expression ‘“consulta- 
tion with any local authorities” that 
“Consultation means that, on the one 
side, the Minister must supply suffi- 
cient information to the local autho- 
rity to enable them to tender advice, 
and, on the other hand, a sufficient 
opportunity must be given to the lo- 
cal authority to tender advice.” Thus 
deliberation is the quintessence of 
consultation, That implies that each 
individual case must be considered 
separately on the basis of its own 
facts. Policy transfers on a wholesale 
basis which leave no scope for consi-j 
dering the facts of each particular! 
case and which are influenced byl 
one-sided governmental considera- 
tions are outside the contemplation of 
our Constitution. 


39. It may not be a happy ana- 
logy, but it is commonsense that he 
who wants to ‘consult’ a doctor can- 
not keep facts up his sleeve. He does 
so at his peril for he can receive no 
true advice unless he discloses facts 
necessary for the diagnosis of his 
malady. Homely analogies apart, 
which can be multiplied, a decision 
of the Madras High Court in R. 
Pushpam v. State of Madras, AIR 
1953 Mad 392 furnishes a good paral- 
lel. Section 43 (b), Madras District 
Municipalities Act, 1929, provided 
that for the purpose of election of 
Councillors to a Municipal Council, 
the Local Government ‘after consult- 
ing the Municipal Council’ may deter- 
mine the wards in which reserved 
seats shall be set apart, While setting 
aside the reservation made in respect 
of one of the wards on the ground 
that the Local Government had fail- 
ed to discharge its statutory obliga- 
tion of consulting the Municipal 
Council, Justice K. Subba Rao, who 
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then adorned the Bench of the Mad- 
ras High Court, observed: “The word 
‘consult’ implies a conference of two 
or more persons or an impact of 
two or more minds in respect of a 
topic in order to enable them to 
evolve a correct, or at least, a satis- 
factory solution.” In order that the 
two minds may be able to confer and 
produce a mutual impact, it is essen- 
tial that each must have for its consi- 
deration full and identifica] facts, 
which can at once constitute both 
the source and foundation of the final 
decision. 


49. In Chandramouleshwar Prasad 
v. Patna High Court (1970) 2 SCR 666: 
(AIR 1970 SC 370) a question arose 
in an Art. 32 petition whether there 
was due compliance with Art. 233 (1) 
of the Constitution which provides 
that appointments of persons to be, 
and the posting and promotion of, 
District Judges in any State shall be 
made by the Governor of the State 
“in consultation with the High 
Court” exercising jurisdiction in rela- 
tion to such State. While holding that 
a Government notification appointing 
the petitioner as an officiating Dis- 
trict and Sessions Judge was in viola- 
tion of Art. 233, a Constitution 
Bench of this Court observed: 

“Consultation or deliberation is not 
complete or effective before the par- 
ties thereto make their respective 
points of view known to the other or 
others and discuss and examine the 
relative merits of their views. If one 
party makes a proposal to the other 
who has a counter proposal in his 
mind which is not communicated to 
the proposer the direction to give ef- 
fect to the counter proposal without 
anything more, cannot be said to 
have been issued after consultation.” 
(pages 674-675) (of SCR): (at p. 375 
of ATR) 


41. This then, in my judgment, is 
the true meaning and content of con- 
sultation as envisaged by Art, 222 (1) 
of the Constitution. After an effec- 
tive consultation with the Chief Jus- 
tice of India, it is open to the Pre- 
sident to arrive at a proper decision 
of the question whether a Judge 
should be transferred to another 
High Court because, what the Con- 
stitution requires is consultation with 
the Chief Justice, not his concurrence 


Union of India v, Sankalchand 


A. ER. 


with the proposed transfer. But it is 
necessary to reiterate what Bhagwat 
and Krishna Iyer JJ. said in Sham- 
sher Singh (1975) 1 SCR 814: (AIF 
1974 SC 2192) that in all conceivable 
cases, consultation with the Chie 
Justice of India should be acceptec 
by the Government of India and tha: 
the Court will have an opportunity tc 
examine if any other extraneous cir- 
cumstances have entered into thi 
verdict of the executive if it depart: 
from the counsel given by the Chie 
Justice of India: “In practice the las 
word in such a sensitive subjec 
must belong to the Chief Justice o 
India, the rejection of his advice be 
ing ordinarily regarded as promptec 
by oblique considerations vitiatin: 
the order.” (page 873 of SCR): (a 
p. 2228 of AIR), It is hoped tha 
these words will not fall on dea 
ears and since normalcy has nov 
been restored, the differences, if any 
between the excutive and the judi 
ciary will be resolved by mutual de 
liberation, each party treating th 
views of the other with respect ant 
consideration. 


42. One of the learned Judges o 
the Guiarat High Court, J. B. Mehta 
J., has invalidated the order of trans 
fer on the additional ground that i 
was made in violation of the princi 
ples of natural justice, a considera 
tion which in my opinion is out o 
place in the scheme of Art. 222 (1) 
It is true that the frontiers of na 
tural justice principles are ever ex 
panding and judges are becoming in 
creasingly conscious of the range o 
possibilities of those principles, The: 
are anxious to impress the funda 
mentals of fair procedure on al 
those who exercise authority ove 
others, statutory or otherwise, ‘Na 
tural justice’ has a long history, on 
of the outstanding instances bein; 
Bentley’s case (R. v. University o 
Cambridge) (1723) 1 Str 557 in whicl 
the Court of King’s Bench held i 
1723, that the Cambridge Universit; 
could not deprive a great but uncon 
ventional scholar of his degrees with 
out hearing his explanation for hi 
misconduct. In Ridge v, Baldwin, 196: 
AC 40 the House of Lords voided th: 
dismissal of a chief constable for un 
fitness, on the ground that no hear 
ing was given to him, This Court i 
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State of Orissa v, Dr. (Miss) Bina- 
pani Dei, AIR 1967 SC-1269 and A. 
K. Kraipak v. Union of India, AIR 


1970 SC 150 stretched the doctrine to 
further limits, But as observed by 
Hegde J. in Kraiak, “the aim of the 
rules of natural justice is to secure 
justice or to put it negatively to pre- 
vent miscarriage of justice, ............ 
What particular rule of natural jus- 
tice should apply to a given case 
must depend to a great extent on the 
facts and circumstances of that case, 
the frame-work of the law under 
which the enquiry is held and the 
constitution of the Tribunal or body 
of persons appointed for that purpose. 
Whenever a complaint is made before 
a court that some principle of natural 
justice had been contravened the 
court has to decide whether the ob- 
servance of that rule was necessary 
for a just decision of the facts of 
that case.” (pages 156-157). The 
underlying principle thus is that 
drastic powers are intended to be 
exercised fairly, and fairness demands 
an opportunity at least to know and 
meet the charge: “Absolute discretion 
like corruption, marks the beginning 
of the end of liberty.’”* 





43. Article 222 (1) postulates fair 
play and contains built-in safeguards 
in the interests of reasonableness, In 
the first place, the power to transfer 
a High Court Judge can be exercised 
in public interest only. Secondly, the 
President is under an obligation to 
consult the Chief Justice of India 
which means and requires that all the 
relevant facts must be placed before 
the Chief Justice, Thirdly, the Chief 
Justice owes a corresponding duty, 
both to the President and to the 
Judge who is proposed to be trans- 
ferred, that he shall consider every 
relevant fact before he tenders his 
opinion to the President. In the dis- 
charge of this constitutional obliga- 
tion, the Chief Justice would be with- 





in his rights, and indeed it is his 
duty whenever necessary, to elicit 
and ascertain further facts either 


directly from the Judge concerned or 
from other reliable sources, The exe- 
cutive cannot and ought not to esta- 


*Douglas J. dissenting in New York 
v. United States, (1951) 342 US 882, 
884. 
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blish rapport with the Judges which 
is the function and privilege of the 
Chief Justice. In substance and 
effect, therefore, the Judge concerned 
cannot have reason to complain of 
arbitrariness or unfair play, if the 
due procedure is followed. I must add 
that Mr. Seervai did not argue that 
the order of transfer is bad for non- 
compliance with the principles of na- 
tural justice. 


44-45, This concludes the discussion 
on the points involved in the ap- 
peal. Unusually, in a matter of this 
Importance, it is needless to work 
out the final order because at the 
end of the arguments, on August 26, 
1977, the appellant and respondent 1 
arrived at a settlement in the fol- 
lowing terms: 

“On the facts and circumstances on 
record the present government do not 
consider that there was any justifica- 
tion for transferring Justice Sheth 
from Gujarat High Court and pro- 
pose to transfer him back to that 
High Court. 

On this statement being made 
the learned Attorney-General, 
Seervai, Counsel for Respondent 
No, 1 (Justice S, H, Sheth), with- 
draws the writ petition with leave of 
the Court.” 


In view of this settlement, we passed 
the following order on that day: 


“We have heard the learned At- 
torney-General and Mr. Seervai fully 
on the various points arising in this 
appeal. We will deal with the argu- 
ments of the learned counsel later by 
a considered judgment’ or judgments. 
For the present we will only say that 
since we are informed that the par- 
ties to the appeal have arrived at a 
settlement, the appeal shall stand dis- 
posed of in terms of that settlement.” 
Today we have given our judgments 
in pursuance of this order. 


P. N. BHAGWATI, J.i— 46. This 
is an unusual case where a Judge of 
a High Court has been compelled to 
seek justice in a court of law against 
an unwarranted executive action. It 
raises quéstions of great constitutional 
significance affecting the entire High 
Court Judiciary. Can a Judge of a 
High Court be transferred to an- 
other High Court by the President, 
which in effect means by the Central 


by 
Mr. 
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Government, under Art. 222, Cl. (1) of 
the Constitution without his consent? 
What is the true interpretation of 
this constitutional clause: does it 
necessarily imply such consent? And 
what is the meaning and effect of 
the constitutional requirement that 
such transfer may be made by the 
President “after consultation with the 
Chief Justice of India’? What is the 
scope and content of this con- 
sultation and what are its basic es- 
sentials? These are the questions 
that arise for determination in this 
appeal and they have been argued 
before us with great passion and fer- 
vour, not ordinarily seen in humdrum 
and routine cases, since they admit- 
tedly raise issues of the gravest cha- 
racter affecting the independence of 
the judiciary which is one of the 
cardinal features of our Constitution 
sustaining the rule of law and infus- 
ing it with life and meaning. The 
decision of these questions may not 
be strictly necessary for disposing of 
this appeal, since at the close of the 
arguments an agreed formula was 
put forward on behalf of the parties 
and in pursuance of this formula, the 
first respondent withdrew his peti- 
tion, but, having regard to the great 
constitutional importance of these 
questions, I think the Court ought to 
express its opinion upon them, now 
that they have been raised and fully 
argued before us. 


47. The first respondent Mr, Jus- 
tice S, H. Sheth, who was a Judge 
of the Gujarat High Court since 23rd 
April, 1969, was, by a Presidential 
Order dated 27th May, 1976 transfer- 
red “as Judge of the High Court of 
Andhra Pradesh with effect from the 
date he assumes charge of his office.” 
The order was purported to be made 
by the President in exercise of the 
powers conferred under Art. 222, 
Cl. (1) of the Constitution. The first 
respondent immediately filed Special 
Civil Application No, 911 of 1976 in 
the High Court of Gujarat challeng- 
ing the validity of this order and he 
joined the Union of India as well as 
the Chief Justice of India as party- 
respondents. to the petition. The peti- 
tion was admitted and rule issued 
by Mr. Justice D. A. Desai on 16th 
June, 1976. The first respondent did 
not apply for interim relief as he 
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did not wish to continue to function 
as a Judge of the Gujarat High 
Court under an interim order made 
by _the Court, but he had filed the 
petition pro bono publico to assert 
and vindicate the independence _ of 
the Judiciary, since his was part of 
a mass transfer of 16 High Court 
Judges and it was said that more 
transfers were imminent. The peti- 
tion was more in the nature of public 
interest litigation than private liti- 
gation for personal gain. The Ist res- 
pondent merely asked for expedition 
and the hearing of the petition was 
accordingly fixed on 26th July, 1976. 
The questions raised in the petition 
being of great importance, the Chief 
Justice of the Gujarat High Court 
constituted a Special Bench consisting 
of Mr. Justice J. B. Mehta, Mr. Jus- 
tice A. D. Desai and Mr. Justice 
D. A. Desai, three of the senior most 
Judges of the High Court to hear the 
petition. The hearing commenced on 
30th August, 1976 and the argument 
of counsel for the ist respondent 
continued for the whole day. On the 
next day, before the argument was 
resumed, a most extraordinary objec= 
tion was raised by Mr. Raman, the 
then Additional Solicitor General, on 
behalf of the Union of India, which 
is the appellant before us. He was 
also appearing for the second respon- 
dent, the Chief Justice of India, but 
the objection raised by him was only 
on behalf of the appellant. And that 
objection was that the appellant had 
heard that some correspondence had 
taken place between the Chief Jus- 
fice of India and some of the Judges 
of the Gujarat High Court, including 
the members of the Special Bench, in 
regard to transfers of High Court 
Judges and that the case should not, 
therefore, be heard by the Judges 
constituting the Special Bench. Since 
the objection was taken orally and 
was not in writing and Mr. Raman 
wanted further instructions from the 
Government of India, the hearing 
was adjourned to 7th September, 
1976. On the adjourned date Mr. 
Raman was not present, but the ju- 
nior counsel stated that the Govern- 
ment of India was pressing the objec- 
tion, to which an answer was made 
on behalf of the 1st respondent that 
the objection could not be entertain- 
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ed as it was not put in writing and 
it was not disclosed as to what was 
the source of knowledge of the Gov- 
ernment of India in regard to the 
correspondence supposed to have 
taken place between the Judge of 
the Gujarat High Court and the Chief 
Justice of India. Since it was stated 
on behalf of the Government of India 
in the course of the arguments that 
it had no knowledge of the contents 
of this correspondence, the Special 
Bench adjourned the hearing of the 
case and on 10th September, 1976 
made an order stating that though the 
letter addressed by the Judges of the 
High Court, including the members 
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of the Special Bench, to the Chief 
Justice of India was a highly confi- 
dential communication, they and 


their colleagues who were signatories 
to that letter, had no objection if 
the Chief Justice of India, who was 
the addressee of the letter, desired to 
produce it. The privilege of confi- 
dentiality was thus, in all fairness, 
withdrawn by the Judges of the 
High Court, who were signatories +o 
this letter, but the Chief Justice of 
India chose not to produce it at the 
adjourned hearing of the petition on 


20th September, 1976. And yet on 
the basis of this letter, the Govern- 
ment of India, through its counsel, 


maintained its objection that the 
Judges constituting the Special Bench 
should not hear the case and filed a 
written submission to that effect. 
There was considerable argument be- 
fore the Special Bench in regard to 
this objection, but it was overruled 
and the Special Bench decided to pro- 
ceed with the hearing of the peti- 
tion on merits. The learned Attorney 
General, appearing on behalf of the 
Government of India, did not press 
this objection before us and it is, 
therefore, not necessary for me to 
eonsider it, but I cannot help re- 
marking that it was improper on 
the part of the Government of India 
to raise such an objection and it be- 
trayed lack of responsibility on the 
part of those who instructed counsel}, 
to do so, In the first place, it passes 
one’s comprehension how the Gov- 
ernment of India could possibly raise 
an objection against three Judges of 
the Special Bench hearing the peti- 


tion against it, when the Judges 
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themselves did not feel embarrassed 
in hearing it. It can safely be pre- 
sumed that a High Court Judge who 
is the holder of a highly responsible 
office under the Constitution and 
whose function it is, by the terms of 
his oath, to administer justice “with- 
out fear or favour”, would be sensi- 
tive enough to realise that justice 
must not only be done but must 
also appear to be done and if he 
feels, in the slightest measure, that by 
reason of any conscious bias or pre- 
judice he may not be able to hold 
the scales of justice even or give an 
appearance of doing so, he would not 
take up the case. No High Court 
Judge worthy of his office would! 
knowingly permit any cloud of bias 
or prejudice to darken his under- 
standing or to influence his decision. 
This is the basic postulate on which 
rests the magnificent edifice of our 
system of administration of justice 
and no one should be more conscious 
of it, -none should have greater faith 
in the impartiality of our superior 
judiciary, than the Government, be it 
Central or State. The Government 
of India should have had the fullest 
confidence that if the Judges consti- 
tuting the Special Bench at all felt 
that they would not be able to do 
justice between the Ist respondent 
and the Government of India “with- 
out fear or favour” or to use the 
words of Edmand Burke, adopt the 
“eold neutrality of an impartial 
Judge”, they would have themselves 
declined to hear the petition. The ob- 
jection raised by the Government of 
India amounted to nothing short of a 
suggestion that it did not have con- 
fidence in the impartiality of its own 
Judges. Moreover, the act of the 
Government of India was all the 
more reprehensible because the ob- 
jection raised by it was based on 
the most flimsy and tenuous material 
which it would not have required a 
moment’s hesitation to dismiss as un- 
worthy of consideration. The objec- 
tion was based solely on the letter 
addressed by some of the judges of 
the High Court to the Chief Justice 
of India which, according to the Govt. 
of India, it had not seen and of the 
contents of which, it was admittedly 
not aware. It is difficult to appre- 
ciate how even without knowing 
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what were the contents of this let- 
. ter, the Government of India could 
raise an objection on the basis of such 
letter. It was to my mind an act of 
impropriety on the part of the Gov- 
ernment of India. It would have been 
liable to the strongest condemnation 
even if it had proceeded from a pri- 
vate party and much more so, must 
it be regarded when the Government 
of India is party to it. I may also 
observe that when the Government 
of India raised an objection against 
the three judges of the Special Bench 
hearing the petition on the basis of 
the letter addressed by them to the 
Chief Justice of India, it would have 
been better if the Chief Justice of 
India had produced the letter; parti- 
cularly when the privilege of confi- 
dentiality owas withdrawn by its 
authors, for that would have helped 
to clear the position of the three 
judges, instead of leaving them in a 
situation where there might be some 
scope for uninformed criticism arising 
out of ignorance of the true state of 
affairs. The fact, however, remains 
that the Chief Justice of India did 
not produce the letter and knowing 
full well that there was nothing in 
the letter which would in any way 
affect their impartiality or embarrass 
them in discharging their judicial 
function, the three judges constitut- 
ing the Special Bench rejected the ob- 
jection and proceed to consider the 
merits of the petition. 


48. The impugned order of trans- 
fer was challenged in the petition 
principally on four grounds: 


(i) that it was in violation of Arti- 
cle 222, CI. (1) of the Constitution as 
it was passed without the consent of 
the petitioner; on a true construction 
of Art, 222, Cl. (1) such consent 
must be necessarily implied in that 
Article; 


(ii) that it was invalid because ef- 
fective consultation with the Chief 
Justice of India was a condition pre- 
cedent to the exercise of the power 
of the President to pass an order of 
transfer under Art, 222, Cl. (1) and 
the condition precedent had not been 
satisfied; 

(iii) that it was invalid as 
been passed in breach of the assur- 
ance given on behalf of the Govern- 


it had 
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ment of India on the floor of Parlia- 
ment on the faith of which the Ist 
respondent had accepted judgeship, 
with the result that the Government 


y bound by a promissory estoppel; 
an 


(iv) that it was invalid because it 
militated against. public interest. 
Though ground (iii) was urged be- 
fore the Special Bench and it was 
unanimously negatived, it was not re- 
iterated before us on behalf of the 
lst respondent and hence we need 
not say anything about it. So also 
ground (iv) was argued before the 
. Special Bench and it was urged that 
the transfer of the 1st respondent 
was by way of punishment for a 
judgment delivered by him against 
the Government and was not in pub- 
lic interest for which alone an order 
of transfer could be made by the 
President under Art, 222, Cl (1), but 
this contention too wag not pressed 
before us on behalf of the Ist res- 
pondent as a ground for invalidating 
the order of transfer and it is there- 
fore, not necessary to consider it. 
One thing is, however, certain that 
the power to transfer a Judge from 
one High Court -to another under 
Art, 222, Cl. (1) can be exercised 
only in public interest and it would 
be gross abuse of power to displace 
him from his High Court and trans- 
fer him to another High Court by 
way of punishment because he has 
decided cases against the Govern- 
ment, It is a power conferred on the 
President to be exercised in further- 
ance of public interest and not by 
way of victimisation for inconvenient 
decisions given by a High Court 
Judge. Here, on the record, it does 
appear that the transfer of the Ist 
respondent was punitive in character 
and was not prompted by considera- 
tions of public interest, It was ad- 
mittedly part of mass transfers of 16 
High Court Judges and though a 
suggestion was made by the Govern- 
ment of India in its affidavit in reply 
that the transfers were made with a 
view to strengthening national inte- 
pration by cutting at the barriers of 
regionalism and  parochialism, the 
Govt. of India did not choose to 
disclose the principle on which these 
16 High Court Judges were picket 
out for being transferred, It is in- 
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deed strange that the Government of 
India should have selected for trans- 
fer, by and large, those High Court 
Judges who had decided cases against 
the Government during the emer- 
gency. I should have thought that 
when the lst respondent averred in 
so many terms that his transfer was 
by way of punishment for deciding 
against the Government; the Govern- 
ment of India in its affidavit in re- 
ply should not have remained con- 
tent merely with denying this aver- 
ment, but should have frankly and 
candidly come forward with the rea- 
sons for which the transfer was ef- 
fected and if it was for achieving 
national integration, what was the 
basis on which the Ist respondent 
was picked out for the purpose of 
transfer, That was the least which the 
Government of India could have done 
when it was dealing with the holder. 
of a High Constitutional office like a 
High Court Judge. But unfortunate- 
ly, the Government of India adopted 
a ‘high and mighty’ attitude and stak- 
ed its defence solely on the claim to 
unfettered power to transfer a High 
Court Judge under Art. 222, Cl. 
and that does lend credibility to ' 
argument that the transfer was 

made in public interest, but was 

way of punishment with a view 
bringing pressure on High Court 
Judges to fall in line with the views 
of the Government. It is also diffi- 
cult to understand why the news 
about the transfers of High Court 
Judges should have been blacked 
out, if the transfers were really in 
public interest. If the transfers were 
really in the interest of national in- 
tegration, the news about the trans- 
fers should have been given the 
widest publicity and they should not 
have been withheld from the press. 
Moreover, the Government of India 
admitted before us at the close of 
the arguments that the transfer of 
the ist respondent was not justified. 
But, as pointed out above, it is not 
necessary to come to a definite find- 
ing whether the transfer of the Ist 
respondent was not in public inte- 
rest, since that contention was not 
pressed before us, 


49. So far as ground (i) is con- 
cerned, Mr. Justice A. D. Desai held 
that, on a true construction of Arti- 
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cle 222, Cl. (1), a High Court Judge 
could not be transferred without his 
consent and since in the present case 
the transfer of the lst respondent 
was admittedly without his consent, 
the order of transfer was invalid, Mr. 
Justice J. B. Mehta and Mr. Justice 
D. A. Desai, on the other hand, took 
a different view and observed that 
the necessity of consent could not be 
implied in Art. 222, Cl. (1) and want 
of consent on the part of the Ist res- 
pondent did not have the effect of 
invalidating the order of transfer 
against him. All the three Judges 
were however, agreed in regard to 
ground (ii) and they held that effec- 
tive consultation with the Chief Jus- 
tice of India was a condition prece- 
dent to the exercise of the power to 
pass an order of transfer under Arti- 
cle 222, Cl. (1) and since there was 
no material on record to show that 
there was such effective consultation 
with the Chief Justice of India, the 
condition precedent was not satisfied 
and the order of transfer was bad. 
The Special Bench, on this view, al- 
lowed the petition and struck down 
the order of transfer as invalid, This 
order of the Special Bench is chal- 
lenged in the present appeal prefer- 
red after obtaining certificate from 
the High Court. 


50. It will be apparent from what 
is stated above that only grounds (i) 
and (ii) survive for consideration in 
this appeal. I shall presently exa- 
mine these grounds, but before I do 
so, a few preliminary remarks in re- 
gard to the position of a High Court 
Judge under the Constitution would 
not be inapposite. Chapter V in Part 
VI of the Constitution deals with 
High Courts in the States. Article 214 
provides that there shall be a High 
Court for each State and under Arti- 
cle 216, it is laid down that every 
High Court shall consist of a Chief 
Justice and such other judges as the 
President may from time to time 
deem it necessary to appoint. The 
mode of appointment and conditions 
of the office of a High Court Judge 
are provided in Art. 217 and Clause 
(1) of that Article, so far as material, 
Teads as follows: 


“217 (1) Every Judge of a High 
Court shall be appointed by the Pre- 
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sident by warrant under his hand and 
seal after consultation with the Chief 


Justice of India, the Governor 
of the State, and, in the case of 
appointment of a Judge other than 


the Chief Justice, the Chief Justice 

of the High Court, and shall hold of- 

fice, in the case of an additional or 

acting Judge, as provided in Article 

224, and in any other case, unti} he 

attains the age of sixty-two years: 
Provided that— 


(a) a Judge may, by writing under 
his hand addressed to the President, 
resign his office; 


(b) a Judge may be -removed from 
office by the President in the 
manner provided in Cl, (4) of Art, 124 
for the removal of a Judge of the 
Supreme Court: 


(c) the office of a Judge shall be 
vacated by his being appointed by 
the President to be a Judge of the 
Supreme Court or by his being trans- 
ferred by the President to any other 
a Court within the territory of 
n 1a,” 


Article 219 provides that every per- 
son appointed to be a Judge of a 
High Court shall, before he enters 
upon his office, make and subscribe 
before the Governor of the State, or 
some person appointed in that behalf 
by him, an oath or affirmation ac- 
cording to the form set out for the 
purpose in the Third Sehedule. That 
form is Form VIII and it runs inter 
alia as follows: "I, A. B. having been 
appointed Chief Justice (or a Judge) 
of the High Court at (or of) — do 
swear in the name of God/solemnly 
affirm that — I will truly and faith- 
fully and to the best.of my ability, 
knowledge and judgment perform 
the duties of my office without fear 


and favour, affection or ilwill” H 
‘may be pointed here that the 
words “without fear or favour”, 


which are to be found in the present 
Form of oath in Form VII did not 
figure in the form of oath prescrib- 
ed in Schedule IV to the Govern- 
ment of India Act, 1935 and they 
were an addition made by the Con- 
stitution. Tese words, of course, do 
not add anything to the nature of 
the judicial function to be discharged 
by the High Court Judge because, 


even without them, the High Court 
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Judge would, by the very nature of 
the judicial function, have to perform 
the duties of his office without fear 
or favour, but they serve to- high- 
light two basie characteristics of the 
judicial function, namely, indepen- 
dence and impartiality. Two proposi- 
tions clearly emerge on a considera- 
tion of these provisions read in the 
context of the constitutional scheme. 
The first is that the appointment con- 
templated under these provisions is 
appointment of a person as a Judge 
of a particular High Court and not 
as a Judge simpliciter, There is no 
All India Cadre of High Court 
Judges, Secondly, a Judge. of the 
High Court is not a Government ser- 
vant, but he is the holder of a con- 
stitutional office. He is as much 
part of the State as the executive 
Government, The State has in fact 
three organs, one exercising execu- 
five power, another exercising legis- 
lative power and the third exercis- 
ing Yudicial power. Each is indepen- 
dent and supreme within its allotted 
sphere and it is not possible to say 
that one is superior to the other. The 
High Court, constituted of the Chief 
Justice and other Judges, exercises 
the judicial power of the State and 
is co-ordinate in position and status 
with the Governor aided and advised 
by the council of Ministers, who 
exercises the executive power and the 
Legislative Assembly together with 
the Legislative Council, if any, which 
exercises the legislative power of the 
State. Plainly and unquestionably, 
therefore, a High Court Judge is not 
subordinate either to the executive 
or to the legislature, It would, indeed, 
be a constitutional heresy to so re- 
gard him. He has a_ constitutional 
function to discharge, which includes 
adjudication of the question whe- 
ther the executive or the legislature 
has overstepped the limits of its 


power under the Constitution. No 
doubt Art, 217, Cl. (1) provides for 
appointment of a person to the of- 


fice of a High Court Judge by the 
President, which means in effect and 
substance the Central Government, 
but that is only laying down a mode 
of appointment and it does not make 
the Central Government an employer 
of a High Court Judge. In fact a High 
Court Judge has no employer he oc- 
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cupies a high constitutional office 
which is co-ordinate with the execu- 
tive and the legislature, 


51. Now the independence of the 
judiciary is a fighting faith of our 
Constitution. Fearless justice ls 4 
cardinal creed of our founding docu- 
ment. it is indeed a part of our an- 
cient tradition which has produced 
great judges in the past. In England 
too, from where we have inherited 
our present system of administration 
of justice in its broad and essential 
features, judicial independence 1S 
prized as a basic value and so natu- 
rai and inevitable it has come te be 
regarded and so ingrained it has be~ 
come in the life and thought of the 
people that it is now almost taken 
for granted and it would be regard- 
ed an act of insanity for any one to 
think otherwise. But this has been 
accomplished after a long fight cul- 
minating in the Act of Settlement, 
1688. Prior to the enactment of that 
Act, a Judge in England held tenure 
at the pleasure of the Crown and the 
Sovereign could dismiss a Judge at 
his discretion, if the Judge did not 
deliver. judgments to his liking. No 
less illustrious a judge ihan Lord 
Coke wes dismissed by Charies I for 
his glorious and courageous refusal 
to obey the King’s writ de non pro- 
cedendo rege inconsulto commanding 
him to stop or to delay proceedings 
in his court. The Act of Settlement, 
1688 put it out of the power of the 
Sovereign to dismiss a iudge at plea- 
sure by substituting ‘tenure during 
good behaviour’ for ‘tenure at plea- 
sure’, The Judge could then say. as 
did Lord Bowen so eloquently: 


“These are not days in which any 
English Sudge will fail to assert his 
right to rise in the proud conscious- 
ness that justice is administered in 
the realms of Her Majesty the Queen, 
immaculate, unspotted, and unsuspect- 
ed. There is no human being whose 
smile or frown, there is no Govern- 
ment, Tory or Liberal, whose favour 
or disfavour can start the pulse of 
‘an English Judge upon the Bench, or 
move by one hairs breadth the even 
equipoise of the scales of justice.” 
The framers of our Constitution were 
aware of these constitutional deve- 
lopments in England and they were 
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conscious of our great tradition of 
judicial independence and impartiality 
and t ey realised that the need for 
securing the independence of the 
judiciary was even greater under 
our Constitution than it was in Eng- 
land, because ours is a federal or 
quasi~federal Constitution which con- 
fers fundamental rights, enacts other 
constitutional limitations and arms 
the Supreme Court and the High 
Courts with the power of judicial 
review and consequently the Union 
of Jndia and the States would become 


the largest single litigants before 
the Supreme Court and the High 
Courts, Justice, as pointed out 


by this Court in Shamsher Singh 
v. State of Punjab (1975) 1 SCR 
814 at page 876: (AIR 1974 SC 21bz 
at page 2230), can become “fear- 
less and free only if institutional im- 
munity and autonomy are guarante- 
ed”. The Constitution-makers, there- 
fore, enacted several provisions de- 
Signed to secure the independence of 
the superior judiciary by insulating 
it from executive or legislative con- 
tro). I shall briefly refer to these 
provisions to show how great was 
the anxiety of the constitution-makers 
to ensure the independence of the 
superior judiciary and with what me- 


ticulous care they made provisions 
to that end. 
a2. Every judge of a High Court 


is entitled to hold office until he at- 
teins the age of 62 years and unless 
te voluntarily resigns his office or is 
removed from his office by the Pre- 
sident in the manner provided in 
C3. (4) of Art.124 by a procedure ana- 
logcus to impeachment for proved 
misbehaviour or incapacity or he is 
appointed to be a judge of the Sup- 
reme Court or is transferred to an- 
other High Court, he cannot be re- 
moved from office. His security of 
tenure upto the age of 62 years is 
guaranteed. Vide Art. 217, Cl, (1). 
The salary and allowances of a High 
Court Judge are charged on the 
Consolidated Fund of the State under 
Art 202, Ci, (3) (d) so that under 
Art, 203 Cl. (1) they are not subject 
to the vote of the Legislative As- 
sembly, the object being that the 
legislature should not be in a position 
to affect the independence of the 
High Court judiciary by exercising 
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pressure through refusal to vote the 
Salary and other allowances. Simi- 
larly, the pension payable to a High 
Court Judge is charged on the Conso- 
lidated Fund of India under Art. 112, 
Cl. (3) (d) (iii) so that under Arti- 
cle 118, Cl. (1) is not required to be 
submitted to the vote of Parliament 
and it is put out of the power of 
Parliament to refuse to vote pen- 
sion and thus hold out a threat of 
injury to a High Court Judge. Fur- 
ther, under Art. 221, C1. (2) it is pro- 
vided that “neither the allowances of 
a Judge nor his rights in respect of 
leave of absence or pension shall be 
varied to his disadvantage after his 
appointment.” Then there is Article 
211 which prohibits any discussion in 
the Legislature of a State with res- 
pect to the conduct of a Judge of a 
High Court in the discharge of his 
duties. The High Court Judge is in- 
sulated from fear of criticism of his 
judicial acts by the Legislature which 
is essentially a political assembly. 
This would enable a High Court 
Judge to act fearlessly in administer- 
ing justice in the discharge of his du- 
ties, Article 215 confers upon the 
High Court a power to punish for 
contempt of itself and thus protect 
itself against interference in the 
course of administration of justice 
from whatever source it may come. 
Form VIII in the Third Schedule 
which is the form of oath prescribed 
for a Chief Justice or a Judge of a 
High Court also emphasises the abso- 
lute necessity for judicial indepen- 
dence if the oath is to be observed, 
because it requires the Judge to 
swear that he will perform the du- 
ties of his office “without fear or 
favour, affection or ill-will.” The 
independence of the High Court is 
also sought to be reinforced by Arti- 
cle 229 which provides that appoint- 
ments of officers and servants shall 
be made by the Chief Justice or such 
other Judge or officer as he may ap- 
point, so that there is not even 1n- 
direct interference with judicial ad- 
ministration by the executive. _ And 
hovering over all these provisions 
like a brooding omnipresence is Arti- 
cle 50 which lays down, as a Direc- 


tive Principle of State Policy, that 
the State shall take steps to sepa- 
rate the judiciary from the executive 


in the public services of the 
This provision, occurring in a chap- 
ter which has been described by 
Granville Austin as “the conscience 
of the Constitution” and which em- 
bodies the social philosophy of the 
Constitution and its basic underpin- 
nings and values, plainly reveals, 
without any scope for doubt or de- 
bate, the intent of the constitution- 
makers to immunise the judiciary 
from any form of executive control 
or interference, 


53. But this is not all, There are 
also other provisions in the Constitu- 
tion which clearly disclose the an- 
xiety of the constitution-makers to 
secure the independence of the judi- 
ciary. Chapter VI in Part VI of the 
Constitution deals with subordinate 
courts and, as pointed out by this 
Court in the State of West Bengal v. 
Nripendranath Bagchi, (1966) 1 SCR 
771: (AIR 1966 SC 447), Articles 233 


State. 


to 237 which oceur in this chapter 
are designed to make the High 
Court the sole custodian of control 


over the Subordinate Judiciary, ex- 
cept in so far as exclusive jurisdic- 
tion is conferred upon the Governor 
in regard to appointment, posting and 
promotion of District Judges. The 
question of interpretation of these 
Articles arose in Nripendranath 
Bagchi’s case where the point at 
issue was as to which authority is 
entitled to exercise disciplinary juris- 
diction over a member of Subordi- 
nate Judiciary — the High Court or 
the State Government. This Court 
traced the history relating to the 
Subordinate Judiciary and observed 
that “the history which lies behind 
the enactment of these articles indi- 
cates that control was vested in the 
High Court to effectuate a purpose, 
namely, the securing of the indepen- 
dence of the Subordinate Judiciary 
and unless it included disciplinary 
control as well, the very object woulc 
be frustrated” and held that discipli- 
nary jurisdiction is comprehendec 
within the broad sweep of ‘control 
vested in the High Court under Arti- 
cle 235 and hence the High Court 
alone has disciplinary control ove) 
the Subordinate Judiciary. Then agair 
in the State of Assam v. Rang: 
Mahammad, (1967) 1 SCR 454: (AIF 
1967 SC 903) a question arose whe 
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ther transfer of a District Judge is 
within the exclusive power of the 
High Court or the State Government 
is entitled to make such transfer. 
The determination of this question 
depended upon the true meaning of 
the word ‘posting’ in Art, 233. Does 
‘posting’ mean stationing a person at 
a place so as to include transfer or 
is it limited only to initial posting on 


appointment or promotion to a va- 
cancy in the cadre. If it is the for- 
mer, transfer would be within the 


power of the Governor under Article 
233, but if it is the latter, transfer 
would “necessarily be outside the 
power of the Governor and fall to 
be made by the High Court as part 
of the control vested in it by Article 
235.” This Court preferred the nar- 
rower meaning, since it was more in 
accord with the constitutional policy 
of securing the independence of the 
Subordinate Judiciary and held that 
transfer of a District Judge is “a mat- 
ter of control of District Judges 
which is vested in the High Court” 
under Art. 235. It is apparent that 
under Arts. 233 to 237 the control 
over the Subordinate Judiciary in 
respect of transfer and disciplinary 
action is vested in the High Court to 
the exclusion of the State Govern- 
ment for a purpose, and that pur- 
pose is the securing of judicial inde- 
pendence. That is why Krishna 
Iyer, J., speaking on behalf of him- 
self and me, pointed out in Sham- 
sher Singh v. State of Punjab (AIR 
1974 SC 2192) “the exclusion of exe- 
cutive interference with the Subordi- 


nate Judiciary, i.e., grass-roots jus- 
tice, can prove a teasing illusion if 
the control over them is vested in 


two masters, viz., the High Court and 
the Government, the latter being 
otherwise stronger.” It will thus be 
seen that even with regard to the 
Subordinate Judiciary the framers of 
the Constitution were anxious to 
secure that it should be insulated 
from executive interference and once 
appointment of a Judicial Officer is 
made, his subsequent career should be 
under the control of the High Court and 
he should not be exposed to the possi- 
bility of any improper executive pres- 
sure, If such was the concern of the 
constitution~-makers in regard to the 
independence of the. Subordinate Judi- 
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„and, until so determined, such 
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ciary, their anxiety to secure the in- 
dependence of the superior judiciary 
could not have been any the less and 
it is this thought that must animate 
and guide our interpretation of Arti- 
cle 222, Cl. (1) which confers on the 
President power to transfer a Judge 
from one High Court to another. 


54. With these prefatory observa- 
tions I may now go straight to the 
interpretation of Art. 222, Clause (1). 
Article 222 consists of two clauses 


‘which read as follows: 


“222 (1) The President may, after 
consultation with the Chief Justice of 
India, transfer a Judge from one 
High Court to any other High 
Court. 


(2) When a Judge has been or is 
So transferred, he shall, during the 
period he serves, after the commence- 
ment of the Constitution (Fifteenth 
Amendment) Act, 1963, as a Judge of 
the other High Court, be entitled to 
receive in addition to his salary such 
compensatory allowance as may be 
determined by Parliament by law 
com- 
pensatory allowance as the President 
may by order fix.” 


There was an original Cl. (2) in-Arti- 
ticle 222 which was in almost identi- 
cal terms. It was omitted by the 
Constitution (Seventh Amendment) 
Act, 1956 but it was again “introduc- 
ed in its present form by the Consti- 
tution (Fifteenth Amendment) Act, 
1963, It provides for payment of 
compensatory allowance to a Judge 
who has been transferred from one 
High Court to another. This clause 
has no material bearing on the con- 
troversy in the present appeal, but 
it does postulate that transfer of a 
High Court Judge would inflict an 
injury on him for which, in all fair- 
ness, compensatory allowance should 
be paid to him. Now, according to 
the plain natural meaning of the 
words used in Cl. (1), it does appear 
that the-only limitation on the exer- 
cise of the power of the President to 


transfer a Judge from one High 
Court to another is that there must 
be previous consultation with the 


Chief Justice of India and there is 
no explicit requirement that the 
transfer may be made by the Presi- 
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dent only with the consent of the 
Judge. But the question is: Can the 
requirement of consent be read into 
this clause by necessary implication? 
That would depend on the interpre- 
tation of the language of this clause 
In the light of the well recognised 
canons of construction. To that ques- 
tion I will now turn, 


55. Now, it is uhdoubtedly true 
that where the language of an en- 
actment is plain and clear upon its 
face and by itself susceptible to 
only one meaning, then ordinarily 
that meaning would have to be given 
by the Court, In such a case 
the task of interpretation can hard- 
ly be said to. arise, But lan- 
guage at best is an imperfect medium 
of expression and a variety of signi- 
fications may. often lie in a word of 
expression, It has, therefore, been 
said that the words of a statute 
must be understood in the sense 
which the legislature has in view 
and their meaning must be found 
not so much in a strictly grammati- 
cal or etymological propriety of lan- 
guage, nor in its popular use, as in 
the subject or the occasion on which 
they are used and the object to be 
attained, It was said by Mr. Justice 
Holmes in felicitous language in 
Towne v. Eisner (1917) 245 US 418 
that “a word is not a crystal, trans- 
perent and unchanged; it is the skin 
of a living thought and may vary 
greatly in colour and content accord- 
ing to the circumstances and the 
time in which it is used.” The words 
used in a statute cannot be read in 
isolation: their colour and content 
are derived from their context and, 
therefore, every word in a statute 
must, be examined in its context. And 
when I use the word ‘context’, I 
mean it in its widest sense “as in- 
cluding not only other enacting pro- 
visions of the same statute, but its 
preamble, the existing state of the 
law, other statutes in pari materia 
and the mischief which — the stetute 
was intended to remedy.” The con- 
text is of the greatest importance in 
the interpretation of the words used 
in a statute. “It is quite true’, pointed 
out by Judge learned Hand in Helver- 
ing v. Gregory, 69 F 2d 809 “that as 
the articulation of a statute increa- 

ses, the room for interpretation must 
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contract; but the meaning of a sen- 
tence may be more than that of the 
separate words, as a melody is more 
than the notes, and no degree of par- 
ticularity can ever obviate 


recourse 
to the setting in which all appear, 
and which all collectively create.” 


Again, it must be remembered that 
though the words used are the pri- 
mary, and ordinarily the most reli- 
able, | source of interpreting the 
meaning of any writing, be it a sta- 
tute, a contract, or anything else, it 
is one of the surest indexes of a ma- 
ture and developed jurisprudence 
not to make a fortress out of the 
dictionary: but to remember that a 
statute always has some purpose or 
obiect to accomplish whose sympa- 
thatic and imaginative discovery is 
the surest guide to its meaning. The 
literal construction should not obsess 
the Court, because it has only prima 
facie preference, the real object of 
interpretation being to find out the 
true intent of the law maker and 
that can be done only by reading the 
statute as an organic whole, with 
each part throwing light on the 
other .and bearing in mind the 
rule in Heydon’s case, (1854) 76 
ER 637 which requires four things 
to be “discerned and consider- 
ed” in arriving at the real mean- 
ing: (1) what was the law before the 
Act was passed; (2) what was the 
mischief or defect for which the law 
had not provided; (3) what remedy 
Parliament has appointed; and (4) the 
reason of the remedy. There is also 
another rule of interpretation which 
is equally well settled and which 
seems to follow as a necessary corol- 
lary, namely, where the words, ac- 
cording to their literal meaning “pro- 
duce an inconsistency, or an absur- 
dity or inconvenience so great as to 
convince the Court that the inten- 
tion could not have been to use them 
in their ordinary signification”, the 
Court would be justified in “putting 
on them some other signification, 
which, though less proper, is one 
which the Court thinks the words 
will bear.’ Vide River War Com- 
mrs, v. Adamson, (1877) 2 AC 
743. It is in the light of these prin- 
ciples of interpretation that I must 
proceed to consider what is the 
true meaning and effect of Clause 
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(1) of Article 222: Whether it 
permits transfer of a Judge from 
one High Court to another, irrespec~- 
tive of his consent. 


56. Now, transfer of a Judge may 
be consensual, i.e., with consent, or 
compulsory, i.e, without consent, 
and the word ‘transfer’ according „to 
its plain natural meaning would in- 
clude both kinds of transfer. But the 
question is whether, having regard 
to the manifest intent of the Consti- 
tution-makers to secure the indepen- 
dence of the superior Judiciary and 
the’ context and the setting of the 
provision in which the word ‘trans- 
fer’ occurs, should it be interpreted 
in its wider sense to include compul- 
sory transfer as well as consensual 
transfer, or it should be given a nar- 
rower meaning limited only to con- 
sensual transfer. There are, in my 
opinion, two weighty reasons why 
the more limited meaning should be 
preferred and ‘transfer’ should be 
read as confined to consensual trans- 
fer. 


57. In the first place, it cannot be 
seriously disputed that the transfer 
of a Judge from one High Court to 
another would ordinarily inflict per- 
sonal injuries on him, He would he 
displaced from his original home 
where he might have spent a maior 
part of his life and he might have to 
maintain two establishments involv- 
ing him in considerable extra expen- 
diture. This was in fact admitted by 
Shri Asoka Sen, the then Minister 
for Law, in the course of his speech 
on the floor of the Lok Sabha on 
30th April, 1963 when he said: “...... 
it is very difficult for a Judge who 
is rooted to one place to go on 
transfer so that in most cases he 
may have to maintain his family in 
both the places and his expenses 
will increase.’ The education of the 
children of the Judge might also be 
affected, if not disrupted for a time, 
particularly since the medium of in- 
struction in schools and colleges in 
most States is the regional language. 
The medical facilities also vary from 
State to State and the State to 
which the Judge is transferred might 
not have the same quality of medical 
services as his home State. So also 
the climate of the other State might 


Union of India v. Sankalchand (Bhagwati J.) [Prs. 55-57] S.C. 2359 


not agree with the health of the 
Judge and he might be put to great 
hardship and hazard, as for example, 
where a Judge who is not accustom- 
ed to severe cold is transferred to 
the High Court of Jammu & Kashmir 
or to the High Court of Himachal 
Pradesh, or a Judge who is vulner- 
able to humid climate is sent to the 
Calcutta High Court or to the High 
Court of Assam. If the Judge’s wife 
is engaged in a full time or part 
time employment in the State, his 
transfer to another State might re- 
quire the wife to give up her em- 
ployment or the husband to stay 
apart from his wife at least for nine 
months in a year and the same would 
be true if the wife has set up or in- 
herited a business. Furthermore, the 
transfer would inflict an additional 
disability on the Judge, in that, he 
would be disabled from practising not 
only in the High Court to which he 
was originally appointed, but also in 
the High Court to which he is trans- 
ferred, so that repeated transfers 
might prevent him from practising 
in a number of High Courts after 
his retirement, It would also be 
highly inconvenient and expensive to 
the Judge to go to his home State on 
auspicious occasions or in case of 
death or illness of some close rela- 
tive, particularly where he is trans- 
ferred to a distant High Court, as 
happened in the case of a few of the 
16 judges picked out for transfer. 
The compensatory allowance payable 
to the Judge in such a case would 
reimburse him only in respect of 
the expenditure on two establish- 
ments, but the other injuries would, 
by their very nature, be incapable of 
compensation and would cause hard- 
ship and suffering to the Judge and 
the members of his family. It would, 
thus, be seen that the power to 
transfer a Judge from one High 
Court to another is not an innocuous 
power but it is a power the exercise 
of which would almost inevitably in- 
flict injuries on the Judge who is 
subiected to such transfer, That is 
why Krishna Iyer, J., speaking on be- 
half of himself and me in Shamsher 
Singh’s case (AIR 1974 SC 2192) 
(supra) pointed out that “sometimes a 
transfer can be more harmful than 


punishment” and this Court preferred 
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to give a narrow meaning to the 
word ‘posting’ in Art, 233 so as to 
take the power of transfer out of 
the reach of the executive and vest 
it exclusively in the High Court. 


58. Now, it cannot be disputed 
that, on the terms of Art. 222, Cl. (1), 


the power of transfer is conferred 
on the President, which means in 
effect and substance the executive, 


since the President cannot act save in 
accordance with the aid and advice 
of the council of ministers. If, on a 
proper construction of Cl. (1) of 
Art. 222, the power of transfer could 
be exercised by the executive and 
the High Court Judge could be trans- 
ferred without his consent, it would 
be a highly dangerous power, because 
the executive would then have an 
unbridled charter to inflict injury on 
a High Court Judge by transferring 
him from the High Court to which he 
originally agreed to be appointed to. 
another High Court, if he decides 
cases against the Government or de- 
livers judgments which do not meet 
with the approval of the executive. 
That would gravely undermine the 
independence of the judiciary, for the 
High Court Judge would then be 
working constantly under a threat 
that if he does not fall in line with 
the views of the executive or deli- 
vers judgments not to its liking, he 
would be transferred, may be to a 
far-off High Court. It must be re- 
membered that though. by and large, 
our Judges (and their number, I am 
sure, is quite large) are made of 
sterner stuff and no threat of in- 
jury, however grave or _ serious, 
would deflect them from doing their 
duty “without fear or favour”. some 
judges may, on account of threat of 
transfer, be induced. albeit not con- 
sciously or deliberately to do that 
which pleases the executive to avert 
such injury, and if they are compe- 
tent and skilled in judicial craftsman- 
ship, it would not be difficult for 
them to find arguments to justify 
their action in falling in line with 
the wishes of the executive because 
reason is a 
for the decision, one, consciously or 
unconsciously, desires to reach, One 


may recall the brilliant fling of 


Shri Aurobindo in his epic poem 


v, Sankalchand (Bhagwati J.) 


ready-enough advocate . 


A.L R. 
‘Savitri’: 
“An inconslusive play is Reason’s toil; 


Each strong idea can use her as its 
tool: 


Accepting every brief she pleads her 
case. 
Open to every thought she cannot 
know.” 
This would not only have a demora- 
lising effect on the High Court judi- 
ciary, but it would also shake the 
confidence of the people in the ad- 
ministration of justice in cases where 
the Government is a party, It is no 
doubt true that previous consultation 
with the Chief Justice of India is a 
condition precedent to the exercise of 
the power of transfer by the execu- 
tive and, as I shall presently point 
out, this consultation is not a mere 
idle formality, but has to be real 
and substantial, but even so I do not 
think it affords sufficient protection 
to the High Court Judge against un- 
justified transfer by the executive. It 
is settled law that though consulta- 
tion with the Chief Justice of India 
is obligatory, and as pointed out by 
this Court in another connection, the 
opinion of the Chief Justice of India 
should be given the greatest weight, 
it would not be strictly binding on 
the President, that is, the executive, 
and for all practical purposes the fi- 
na] decision would rest in the hands 
of the executive. so that in the ulti- 
mate analysis the High Court Judge 
would, in the matter of transfer, re- 
main directly under the control of 
the executive. Moreover, there is no 
guarantee that the Chief Justice of 
India. with whom consultation is 
made a constitutional imperative, 
would always be able to safeguard the 
interest of the High Court Judge. In 
fact. the mass transfers of 16 High 
Court Judges. including the lst res- 
pondent. which took place in May- 
June 1976 clearly demonstrate the 
inadequacy of the safeguard of pre- 
vious consultation with the Chief Jus- 
tice of India. It is obvious, and re- 
cent history has proved it beyond 
doubt, that it is dangerous to lodge 
unfettered power in the executive to 
inflict injury on a High Court Judge 
and the check of consultation with 
one single individual, howsoever 
highly he may be placed in the judi- 
cial ‘heirarchy, is illusory and unreal. 
It is essential for free and indepen- 
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dent judiciary that power exercisable 
over it should not be left wholly in 
the hands of the executive and it 
should not be enough merely to con- 
sult the Chief Justice of India to 
get a charter to exercise the power 
in such manner as the executive 
thinks fit. It would not be safe to 
entrust to the executive or to one 
single individual, howsoever high and 
lofty, the power to inflict injury on 
a High Court Judge. Power, in order 
to obviate the possibility of its abuse 
or misuse. should be broad based and 
dividend and it should be hedged 
in by proper safeguards, But here, 
on the interpretation canvassed on 
behalf of the Government, the exe- 


‘ cutive would be free to inflict injury 
, on a High Court Judge by transfer- 





ring him without his consent and 
there would be no effective check on 
the exercise of such power by the 
executive. Of course, it is a basic 
principle of law that every power 
conferred by a statute must be exer- 
cised reasonably with a view to ef- 
fectuating the purpose for which the 
power is conferred and the power of 
transfer conferred on the executive 
can be exercised only in public in- 
terest to advance the cause of admin- 
istration of justice and consequently, 
if the transfer of a High Court is 
made for a collateral or improper 
purpose which does not subserve the 
interest of administration of justice, 
it can be struck down as invalid at 
the instance of the Judge who is 
transferred, but this remedy would 
be meaningless and futile, because it 
would be almost impossible for the 
High Court Judge to take legal pro- 
ceedings for challenging the transfer 
and even if he takes such proceed- 
ings, it would be very difficult for 
him to establish that the transfer is 
prompted by a collateral or improper 
purpose and is not in public interest. 
The net result would be that the 
High Court Judge would be with- 
out any effective remedy and he 
would have to submit to the transfer 
made by the executive, as did all the 
16 judges affected by the mass trans- 
fers, barring the lst respondent, and 
that would most assuredly have the 
tendency to undermine the indepen- 
dence of the High Court Judiciary. 
59. Now, when the constitution- 
makers prized the independence of. 
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the judiciary as a cardinal virtue and 
accepted it as an article of faith 
necessary for infusing life and mean~ 
ing in the rule of law and with that 
end in view, made detailed provisions 
in the Constitution, with the greatest 
care, insulating the High Court Judi- 
ciary from executive influence or in- 
terference in any form, it is incon- 
ceivable that they should have left 
a loop-hole and conceded power to 
the executive to inflict injury on a 
High Court Judge by transferring 
him without his consent, so as to 
wipe out the effect of the other pro- 
visions and denude them of meaning 
and content. Let us recall the pas- 
sionate eloquence of the Constitution- 
makers in support of the indepen- 
dence of the judiciary while debating 
the provisions in the Draft Constitu- 
tion relating to the superior judiciary. 
Was it not said in the course of the 
debate in the Constituent Assembly 
in words aglow with conviction and 
passion: “If the beacon of the judi- 
ciary is to remain bright, courts must 
be above reproach, free from coer- 
cion and from political influence?” 
And, did Jawaharlal Nehru not say 
in his unimitable way that it was 
most important that the High Court 
Judges should be men of the highest 
integrity, “people who can stand 
against the executive government 
and whoever come in their way.” Did 
not every speaker vie with the other 
to assert that the judiciary must be 
free from executive influence or pres- 
sure and judicial independence was 
of the greatest importance? Such was 
the great anxiety and solicitude of 
the constitution-makers for the inde- 
pendence of the judiciary and it is 
difficult to believe that with all this 
overweening concern for judicial in- 
dependence, the  constitution-makers 
could have intended to enact a pro- 
vision which has the tendency and 
effect to imperil the independence of 
the judiciary, particularly when they 
took care to introduce in the Consti- 
tution elaborate provisions concretis- 
ing the concept of independence of 
the judiciary, It also seems highly 
anomalous that the transfer of Sub- 
ordinate Judges should be wholly 
within the control of the High Court 
in order to insulate them from im- 
proper executive pressure, while the 
transfer ‘of High Court Judges, for 
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whose independence most elaborate 
provisions have been made in the 
Constitution, should be left in the 
hands of the executive. It is impossi- 
ble to imagine that the Subordinate 
Judiciary should have been intended 
to be protected from executive inter- 
ference or pressure but not the High 
Court Judiciary, If the anxiety of 
the constitution-makers was to se- 
cure the independence of the Subor- 
dinate Judiciary by putting it out of 
the power of the executive to trans- 
fer a Subordinate Judge, it can safe- 
ly be presumed that they were equal- 
ly, if not more, solicitous to safe- 
guard the independence of the High 
Court Judiciary and they could not 
have intended to leave to the execu- 
tive the power to transfer a High 
Court Judge without his consent, It 
is no doubt true that the words 
“without his consent” are not to be 
found in Cl. (1) of Art, 222, but the 
word ‘transfer’ which is used there 
is a neutral word which can mean 
consensual as well as compulsory 
transfer and if the high and no- 
ble purpose of the Constitution 
to secure the independence of 
the superior Judiciary by in- 
sulating it from all forms of 
executive control or interference is 
to be achieved, the word ‘transfer’ 
must be read in the limited sense of 
consensual transfer. It must be re- 
membered that when the Court inter- 
prets a constitutional provision, it 
breathes life into the inert words 
used in the founding document. The 
problem before the Constitution 
Court is not a mere verbal problem. 
“Literalness”, observed Frankfurter, 
J., “may strangle meaning” and he 
went on to add in Massachusatts S. 
& Insurance Co. v, U.S., (1956) 352 
US 128 that “there is no surer way 
to misread a document than to read 
it literally.” The Court cannot inter- 
pret a provision of the Constitution 
by making “a fortress out of the dic- 
tionary.” The significance of a con- 
stitutional problem is vital, not for- 
mal: it has to be gathered not simply 
by taking the words and a dictionary, 
but by considering the purpose and 
intendment of the framers as gather- 
ed from the context and the setting 
in which -the words occur. The diffi- 
culty of gathering the true intent of 
the law giver from the words used 
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in the statute was expressed by Hol- 
mes, J., in a striking and epigram- 
matic fashion when he sgaid: “Ideas 
are not often hard but the words are 
the devil”, and this difficulty is all 
the greater when the words to be 
construed occur in a constitutional 
provision, for, as pointed out by Car- 
dozo, J., the process of constitutional 
interpretation is in the ultimate ana- 
lysis one of reading values into its 
clauses, I would, in the circum- 
stances, unhesitatingly read the word 
‘transfer’ in Cl, (1) of Art, 222 as 
confined to consensual transfer in 
order to give effect to the para- 
mount intention of the constitution- 
makers to safeguard the independence 
of the superior Judiciary by placing 
it out of the reach of the power of 
the executive, I am fortified in this 
approach by the high authority of 
the decision of this Court in Ranga 
Mahammad’s case (AIR 1967 SC 903) 
(supra) which was an analogous case, 
where a limited meaning was given to 
the word ‘posting’ in Art. 233 so as 
to be confined only to initial posting 
on appointment or promotion, with a 
view to effectuating the constitutional 
policy of securing the independence 
of the Subordinate Judiciary. 


, 69. This view, which I am taking, 
is also supported by the scheme and 


language of the relevant constitu- 
tional provisions. It may be noticed 
that the basic postulate underlying 


these constitutional provisions js 
that a person is appointed as a Judge 
of a particular High Court and nota 
High Court judge simpliciter. There 
is no AH India cadre of High Court 
Judges. When a person is appointed 
a Judge of a particular High Court 
he has to make or subscribe an oath 
or affirmation before the Governor 
of the State and then only he as- 
sumes charge of his office and be- 
comes a Judge of that High 
Court, He is then entitled to 
continue to occupy the office of 
Judge of that High Court until he 
attains the age of 62 years, subject 
to three provisos, of which the first 
two, which provide for resignation 
and removal, are immaterial and the 
third is that his office shall be va- 
cated by his “being appointed by the 
President to be a judge of the Sup- 
reme Court or his being transferred 


1977 


by the President to any other High 
Court within the territory of India”. 
Now, under the Government of India 
Act, 1935 also there was a similar 
provision in proviso (c) to sub-sec. (2) 
of Section 200, but this provision 
employed a slightly different phrase- 
ology and provided that the office 
of a High Court Judge shall be va- 
cated “by his being appointed to be 
a Judge of the Federal Court or of 
another High Court.” Neither in 
proviso (c) nor in any other provi- 
sion of the Government of India Act, 
1935 was the word ‘transfer’: used 
and there was also no specific provi- 
sion in that Act conferring power to 


transfer a High Court Judge. The 
power to transfer a High Court 
Judge was expressly conferred for 


the first time under the Constitution 
and it was provided that the office 
of a High Court Judge shall be va- 
cated by his being transferred to an- 
other High Court. The question is 
whether the use of the word ‘trans- 
fer’ in the Constitution makes any 
difference to the position which ob- 
tained under the Government of 
India Act, 1935. There is one dif- 
ference which is obvious and it is 
that, whereas under the Government 
of India Act, 1935, it was only when 
appointment to another High Court 
was made by the Governor-General 
by following the procedure prescrib- 
ed for making such appointment, 
that the Judge vacated his office as 
Judge of the original High Court, the 
position under the Constitution is 
that appointment of a Judge to an- 
other High Court can be made by 
transfer and such appointment would 
not have to go through the proce- 
dure prescribed for a new appoint- 
ment. Transfer of a Judge under 
the Constitution is a mode of ap- 
pointment to the High Court to 
which the Judge is transferred. This 
becomes patently clear if it is borne 
in mind that when a Judge is trans- 
ferred to another High Court, he has 
to make and subscribe a fresh oath 
or affirmation before the Governor 
of the State to which he is trans- 
ferred, before he can enter upon the 
office of Judge of that High Court 
and that oath or affirmation has to 
be in Form VIII in the Third Sche- 
dule. The Judge who is transferred 
is, therefore, by the modality of 
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transfer, appointed as a Judge of the 
High Court to which he is transfer- 
red and he becomes a Judge of that 
High Court only when he makes or 
subscribes an oath or affirmation be- 
fore the Governor of that State. It is 
only then that the transfer of the 
Judge from one High Court to an- 
other is complete and he ceases to be 
a Judge of the High Court from 
where he is transferred. It could 
not have been intended by the con- 
stitution-makers that a Judge of a 
High Court should vacate his office 
and cease to be a Judge of that High 
Court as soon as an order of trans- 
fer is made and before he makes or 
subscribes an oath or affirmation be- 
fore the Governor of the State and 
assumes charge of his office as Judge 
of the High Court to which he is 
transferred. That would bring about 
a hiatus in service which could never 
have been contemplated by the con- 
stitution-makers. The act of assump- 
tion of office of Judge of the High 
Court to which the transfer is made 
must necessarily be simultaneous in 
point of time with the act of vacat- 
ing the office of Judge of the High 
Court from where the transfer is 
made, In fact, the latter event com- 
pletes the process of transfer and 
produces the former consequence. It 
may also be noted that though pro- 
viso (c) to Cl. (1) of Art. 217 speaks 
of the office of Judge of a High 
Court being vacated by his being 
appointed to be a Judge of the Sup- 
reme Court, Cl, (11) (b) of the 
Second Schedule refers to such ap- 
pointment as “transfer from a High 


Court to the Supreme Court.” This 
clearly shows that the word ‘trans- 
fer’ is used by the constitution- 


makers in the mechanical sense of go- 
ing from one post to another and 
not in the sense in which it is ordi- 
narily used where there is transfer 
from one station to another within 
the same cadre. Even appointment of 
a High Court Judge to the Supreme 
Court is regarded as transfer to the 
Supreme Court. I have, therefore, no 
doubt that when a Judge is trans- 
ferred from one High Court to an- 
other, he is appointed to the High 
Court to which he is transferred and! 
it is only when he assumes charge of. 
the office of Judge of that High. 
Court by making and subscribing an 
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oath or affirmation before the Gov- 
ernor of the State, that he ceases to 
be a Judge of the High Court from 
where he is transferred, Now, it is 
difficult to believe that the constitu- 
tion-makers could have ever intend- 
ed that appointment.of a Judge to a 
High Court or to the Supreme 
Court could be made without his con- 


sent. How would such appointment 
become effective unless the Judge 
who is appointed makes and sub- 


scribes an oath or affirmation before 
the Governor, in case of -appointment 
to the High Court and before the 
President, in case of appointment to 
the Supreme Court, And that would 
plainly be a matter within the voli- 
tion of the Judge. It is, therefore, ob- 
vious that the volition of the Judge 
who is transferred is essential for 
making the transfer effective and 
there can be no transfer of a Judge 
of a High Court without his consent. 
This is the position which emerges 
clearly from a consideration of the 
conspectus of the relevant constitu- 
tional provisions. 


61. It was, however, contended on 
behalf of the Government that this 
narrow interpretation of the provi- 
sion in Cl. (1) of Art. 222 permitting 
transfer only with consent would 
stultify the power of transfer confer- 
red on the President and rob it of 
its practical content, because by and 
large no High Court Judge would 
give his consent to transfer to an- 
other High Court. But this appre- 
hension does not appear to be well 
founded because the history of al- 
most a quarter of century after the 
commencement of . the Constitution 
shows that during this period no less 
than 25 High Court Judges were 
transferred with their consent in 
exercise of the power conferred 
under this constitutional provision and 
it did not remain dormant or sterile. 
The annexure appended to the affida- 
vit in reply filed by R. Vasudevan, 
Deputy Secretary to the Government 


of India, Ministry of Law, Justice. 


and Company Affairs gives the list 
of these 25 High Court Judges, some 
of whom were transferred as Chief 
Justices and others as puisne judges. 
Then a question was posed on behalf 
of the Government as to why was it 
necessary at all to enact a provision 
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like Cl. (1) of Art. 222, if transfer 
under it could be made only with 
the consent of the Judge. But the 
answer to this question is simple: a 
judge appointed to a particular High 
Court could not be transferred to 
another High Court even with his 
consent, unless there was a constitu- 
tional provision authorising such 
transfer and hence this provision had 
to be enacted in Cl, (1) of Art. 222. 
Moreover, consultation with the Chief 
Justice of India was intended to en- 
sure, as far as possible, that the 
executive should not be able to show 
favour to a High Court Judge by 
transferring him, of course with his 
consent which might be readily 
given, to a bigger or more conveni- 
ent High Court or to a High Court 
where prospects of judicial prefer- 
ment might be brighter for the 
Judge. It would be asmuch destruc- 
tive of judicial independence to al- 
low the executive to hold out blan- 
dishment or show favour to a High 
Court Judge as to put it within the 
power of the executive to inflict in- 
jury on him and consultation with 
the Chief Justice of India was in- 
tended to act as a check upon it, I 
think it was Mr. Justice Jackson who 
said that “judges are more often 
bribed by their ambition and loyalty 
than by money”, The Chief Justice 
of India was, therefore, entrusted 
with the duty to ensure that no fa- 
vour was shown by the executive in 
transferring a Judge from one High 
Court to another so as to place him 
in a more advantageous position, un- 
less interest of the administration of 


justice demanded it. Then, it was 
urged that if such a narrow view 
was taken as regards the meaning 


and content of the word ‘transfer’ in 
Cl. (1) of Art. 222, it would become 
impossible to transfer a Judge whose 
continuance in a particular High 
Court to which he is appointed is 
undesirable on account of doubtful 


integrity, improper conduct or un- 
due involvement with lawyers and 
members of the public. Would that 


not be prejudicial to the interest of 
administration of justice and hence 
detrimental to public interest? Dces 
public interest not require that such 
a judge should be transferred to an- 
other High Court so that he may be 
put out of harm’s way? Then - why 


1977 Union of India v.. Sankalchand 


should the power to transfer such a 
Judge be denied altogether, for that 
would in effect be the position, if 
transfer were’ not possible without 
the consent of the Judge. Now, it is 
true that there might be some cases 
where the dictates of public interest 
might require transfer of a Judge 
from one High Court to another, but 
such cases, by their very nature, 
would be few and far between and I 
do not think that it would be right, 
on account of a few such cases, to 
concede power in the executive to 
transfer a High Court Judge with- 
out his consent which would impinge 
on the independence of the judiciary. 
Here there is a competition between 
two categories of public interest. One 
is the public interest in seeing that 
a High Court Judge does not conti- 
nue to remain at a place where he is 
polluting the pure fountain of jus- 
tice and the other is the public inte- 
rest in securing the independence of 
the High Court judiciary from exe- 


cutive control or interference, The 
latter public interest clearly out- 
weighs the former and if the court 


has to choose between the two, the 
latter must obviously be preferred to 
the former. The transfer of an un- 
desirable Judge may secure publie 
interest and his continued presence 
in the court from where he is to be 
transferred may be an evil, but it is 
necessary to put up with that evil 
in order to secure the larger good 
which flows from the independence 
of the judiciary, I cannot accept a 
construction which sacrifices the in- 
dependence of the judiciary in order 
that it should be possible to trans- 
fer a few undesirable judges. The 
relative benefit to the public interest 
by transferring a few unworthy in- 
cumbents of the office of High Court 
judgeship is insignificant compared to 
the injury to the public interest of 


the people of India in the indepen- 
dent administration of justice. The 
public interest in the independence 


of the judiciary must, therefore, clear- 
ly prevail and a construction which 
subserves this higher public interest 
must be accepted. The judgment of 
the court in constitutional issues is 
essentially a value-judgment and it 
has to balance competing values and 
choose between them, having regard 
to the comparative importance or va- 
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lue of the public interest that will 
thereby be promoted or impaired, The 
constitution-makers have declared in 
no uncertain terms that one of the 
most fundamental public interests 
shall be fearless justice by an inde- 
pendent judiciary and that public 
interest must determine the choice of 
the court and persuade the court to 
accept a construction which promotes 
that public interest rather than im- 
pairs it. 


62. It is no doubt true that by 
this interpretation, the power of the 
executive to transfer a High Court 
Judge would be considerably circum- 
scribed, but the power being of such 
nature and character that its impro- 
per exercise can gravely imperil the 
independence of the judiciary which 
is one of the foremost concern of the 
Constitution, it has to be limited in 
order to prevent its possible abuse 
or misuse. It is often said by courts 
that the entrustment of power in the 
hands of high functionaries of State 
is itself a guarantee against its abuse, 
but we have seen in our own times 
that this power of transfer has been 
abused by the highest in the land and 
the so called safeguard of consulta- 
tion with the Chief Justice of India 
has proved to be of no avail. And, as 
pointed out by the Judicial Commit- 
tee of the Privy Council in Don John 
Francis Douglas Liyanage v. The 
Queen (1959) 1 AC 259 “what is done 
once, if it be allowed, may be done 
again”, It is a terrifying thought, a 
frightful possibility, which cannot be 
allowed to recur if judicial construc- 
tion can help avert it. Lord Auton 


said with a profound sense of his- 
tory: “Power corrupts and absolute 
power corrupts absolutely.” The his- 


tory of the development of suprem- 
acy of the rule of law has been a 
constant struggle between assertion of 
power on the one hand and efforts 
to curb and control it on the other. 
The interpretation which has found 
favour with me places a limi- 
tation on the vast power repos- 
ed in the executive and this 
limitation is necessary — indeed 
it is fully justified by all recognised 
canons of construction -—- in order 
that the superior judiciary may be 
free from executive influence or pres- 
sure, Of course, this view. would 
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render it almost impossible to trans- 
‘der an undesirable Judge from one 
High ‘Court to another, but for that, 
the remedy is not to read the power 
conferred on the executive as a 
power exercisable without the con- 
sent of the Judge but to create an 
independent authority which is not 
controlled by the executive and 
where power is exercised by a plura- 
lity of hands and to vest the power 
of transfer in such independent 
authority so that it-may objectively 
and impartially examine each indivi- 
dual ease of proposed transfer on 
. Merits and decide whether the trans- 
fer should be made or not and where 
such provision is made, the consent 
of the Judge may be specifically dis- 
pensed with. 


63. That takes me to the next 
question as to what is the nature 
and content of “consultation with the 
Chief Justice of India” which is an 
essential prerequisite before exercis- 
ing the power of transfer under 
Cl. @) of Art, 222. On this question, 
T find myself so entirely in agree- 
iment with what has been said by 
my learned brother Krishna Iyer in 
his judgment that I do not think I 
can usefully add anything to it. | I 
wholly endorse what he has said on 
this point and hold that unless there 
is previous consultation with the 
Chief Justice of India of the kind 
indicated by him in his judgment, the 
jexercise of the power of transfer 
“would be invalid. i 








64. This brings me to the close of 
my judgment, Tt is not necessary to 
work out the final order in the case 
in accordance with the view taken in 
the judgment in regard to the two 
points raised before us, since, as al- 
ready pointed out in the beginning of 
the judgment, the parties settled the 
matter between them after the argu- 
iments were ended and we according- 
ly passed an order on August 26, 
1977 disposing of the appeal in terms 
of the settlement. Since, however, 
there was full debate before us and 
elaborate arguments were advanced 
on the two points arising for consi- 
deration, we decided to give a con- 
sidered judgment dealing with both 
the points, This judgment sets out 
my conclusions on the two points 
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and gives my reasons for reaching 


those conclusions, 


65. V, R. KRISHNA IYER, J, (for 
himself and on behalf of S. M. 
Fazal Ali J.):— A Judge assailed his 
transfer by the President of India 
from one High Court to another on 
the ground of violation of mandatory 
normae, and sought and got ‘non- 
transferability’ justice from his peers. 
The Union of India, aggrieved by the 
statement of law and assessment of 
fact, has attacked this verdict, Such 
is the case, capsulated in a couple 
of sentences but canvassed by coun- 
sel at erudite length, the subject of 
justice to Judges being virgin ` and 
the theme of ‘lawful illegality’ being 
amenable to imaginative submissions. 


66. Two disturbingly vital, poten- 
tially portentous, problems of Sum- 
mit Power, are on the brief agenoa 
of constitutional adjudication before 
us in this appeal by certificate. De- 
Spite the diverse points and extreme 
positions explored at length by the 
High Court, the case, in its erux and 
conscience, lends itself to decisive de- 
termination by seeking answers to a 
few interrogations. If the twin ques- 
tions, which we will presently for- 
mulate, are to be satisfactorily set- 
tled, the role of judge-power and 
the immunity of the judiciary must 
be studied with aware allegiance to 
the scheme and sweep of the Consti- 
tution, with insightful homage to 
the soul of the Paramount Parch- 
ment and with sociological apprecia- 
tion that our economic and political 
order, of which the legal order is 
but a juridical reflection, is sharply 
pluralist, The apparatuses of activist 
Justice, working under such societal 
strains and stresses and charged with 
engineering progessive change through 
the law, may have to enjoy more 
than traditional functional freedom. 
For, in a dynamic democracy, with 
goals of transformation set by the 
Constitution, the Judge, committee to 
uphold the founding faiths and 
fighting creeds of the nation so set 
forth, has to act heedless of execu- 
tive hubris, socio-economic pressures 
and die-hard obscurantism. This oc- 
cupational heroism, professionally es~ 
sential, demands the inviolable inde~ 
pendence woven around the judiciary 
by our Constitution. Perfection baf- 
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fles even the framers of a Constitu- 
tion, but while on statutory con- 
struction of an organic document re- - 
gulating and co-ordinating the rela- 
tions among  instrumentalities, the 
highest Court must remember that 
law, including the suprema lex, is a 
principled, pragmatic, holistic recipe 
for the behavioral needs and: norms 
of life in the raw — of individuals, 
instrumentalities and the play of 
power and freedom. We strike these 
deeper prefatory notes since the 
authorities involved are the President 
of India, symbolising the executive 
power of the Union (virtually vested 
in the Cabinet), the Chief Justice of 
India who is, in a way, the head of 
the Indian Justice System and repo- 
sitory of certain strategic functions 
in the operation of the constitutional 
complex of checks and balances, and 


a Judge of a High Court, the vic- 
tim of alleged abuse of ‘transfer’ 
power and bearer of the cross for 


the higher judiciary, The turn for 
Similar ‘transferal’ treatment may 
come tomorrow for others too unless 
the constitutional calculus is authori- 
tatively spelt out by this Court 
under Ar. 141. The pathology of 
power may unpredictably show up 
unless correctional vigilance makes 
its constant curial presence felt. 


67. We may mention here that as 
the arguments were drawing to a 
close, there was a rapproachement 
move, the political party now 
in office at the Union level re- 
portedly having repeatedly stated 
at the ‘hustings to borrow 
the words of Shri Seervai, counsel 
for the lst respondent — that ‘trans- 
fers’ of High Court judges effected 
by its predecessor-in-power would 
be cancelled. Pursuant to this policy 
a statement was made by the learn- 
ed Attorney General, concurred in by 
Shri Seervai, that the lst respondent 
was proposed to be re-transferred by 
the President of India and that con- 
sequently the relief prayed for was 
in substance being conceded, Every 
dispute that ripens into a  fruittul, 
consensual, resolution ends happily; 
and so, we should have made short 
shrift of the litigation on a welcome 
compromise, But we heard counsel 
on the points covered by the judg- 
ment under appeal and so deal with 
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them in fairness to the forensic sub- 
missions, the Bench of the High 
Court and the community at large 
Where, under our adversary system, 
a critical constitutional question ari- 
ses, whose decision may, perhaps, 
mark the water-shed between flexi- 
ble judges and fearless justice, the 
quality of a litigation is E a RES 
the particular parties. recede and the 
collective community (we, the People 
of India} figures invisibly as the bene- 
ficiary of the Iaw to be laid down 
by the final Court. And so, the 
compounding of the Iis. cannot lull. us 
into treating the subject. of ‘transfer 
of judges under Art. 222 a non-issue. 
This Court has no ¢rystal ball to 
foretell, nor radar to detect. the pos- 
sible executive interference with the 
independence of the judiciary by the 
current or later council of minis- 
ters, We affirm the utmost reverence 
for the human dignitaries in high of- 
fice but remind ourselves of Lord 
Acton’s caveat about power and. its 
tendencies when it is released from 
the checks and balances the founding 
fathers have forged. Nor can horta- 
tions be cognised by the Court be- 
cause of the common distance be- 
tween rhetoric and reality, roman- 
tices and pragmatics. An independent 
judiciary as pivotal to democracy is 
a euphoric proposition and yet, may 
not, by itself ward off infliction of 
subtle indignities and Jittle neglects 
by the Executive on judicial per- 
sonnel who often smart under invidi- 
ous distinctions. The supremacy of 
the judiciary as a senior branch of 
the State in the important field of 
justice is a social philosophy, accept- 
ance of which may involve many 
changes in the way judges at various 
levels are dealt with vis-a-vis com- 
parable categories in the executive 
branch including Ministers, Of course, 
we should make it clear that no claim 
to be an imperium im imperfio can 
be extended to the judiciary or, for 
that matter, to amy other instrumen- 
tality under the Constitution, Nor 
should Judges be independent of 
broad accountability to the mation 
and its indigent amd imjustice-ridden 
millions. Moreover, the judicial 
branch has a responsibility, within 
its allotted sphere, for the fulfilment 
of the social, economic and political 
pledge registered in the Constitution 
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which “We, the People of India” ex- 
pect to be redeemed, Professor Frijee- 
man stated the correct position: 


“In the modern democratic society 
the Judge must steer his way be- 
tween the scylla of subservience to 
Government and the charybdis of re- 
moteness from constantly changing 
social pressures and economic needs. 
— Law in a Changing Society (W. 
Friedmann).” 


68. The wider amplitude and pro- 
found implications of judicial inde- 
pendence may have to be expatiated 
upon a little later, but suffice it to 
say, that most Constitutions of the 
world, Socialist and Capitalist, have 
made it axiomatic that Judges shall 
be free and fair and fearless in pro- 
fessional functions. Those who de- 
nied it once or doubt it now may 
live to do it reverence from experi- 
ence. 


69. What falls for consideration in 
the present appeal is a closer look 
at the provision for judicial trans- 
fers and the content of ‘consultation’ 
as set out in the text and context of 
our Constitution. The construction of 
Art. 222 has to be attempted in this 
larger setting since it has a grave 
import for our country’s progress in 
many respects. Not to decide these 
issues squarely raised in this appeal 
merely because of the appellant and 
the lst respondent having exchanged 
assurances, if any, is to leave the 
jural area in twilight with lamp in 
hand, Indeed, the issues of seman- 
tics and modalities raised in respect 
of Art. 222 and the fairplay implied 
in its mechanics, where orders con- 
stitutionally draped but challenged as 
expression of executive obliquity, sur- 
vive even after the exit of this ap- 
peal. We, therefore, proceed to for- 
mulate the points pressed and discuss 
the pros and cons, 

70. Before that, the facts brevi 
manu, The Ist respondent (petitioner 
before the High Court) was appoint- 
ed a Judge of the High Court of 
Gujarat as early as 1969. According 
to the Judge, for suspiciously insecru- 
table reasons he was transferred by 
the President of India in exercise of 
his power under Art. 222 in consul- 
tation with the Chief Justice of India 
as recited in the order itself. | The 
Judge felt injured and his misgivings 
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were accentuated by the fact that an 
unusual number of unwilling Judges 
from various High Courts were sub- 
jected to cross-country transfers, ver- 
dicts adverse to the Government on 
Emergency’ issues being the appre- 
hended ground for such trammatic 
hostility. The petitioner-Judge chal- 
lenged the vires of the Presidential 
Order and a Full Bench of the High 
Court held the transfer void. The 
Union of India has appealed. Unfold- 
ing the circumstances and exposing 
the essentials; the learned Attorney 
General, appearing for the appellant, 
Side-stepped the fringe issues and 
zeroed in on the core questions, 


Ti. Before formulating precisely 
the points on which counsel joined 
Issue, we may state that Shri Seervai 
fave up the plea of promissory estop- 


pel which had been unsuccessfully 
urged by him before the High 
Court. He also stated that the 
ground of natural justice having 


been breached, in the sense that the 
proposal for transfer and the grounds 
thereof should have been put to the 
judge concerned, was being abandon- 
ed by him although he staked his 
case on a taller contention that 
transfer of judges without their con- 
sent was unconstitutional. The sur- 
viving submissions alone need be 
itemised. 


72. The first emphatic argument 
of Shri Seervai, which had been 
concurrently negatived at the High 
Court level by all the judges on the 
Full Bench, is that a proper con- 
struction of Art, 222 (1), having rea- 
listic regard to the setting and scheme 
of the Constitution, leads necessarily 
to the-conclusion that ‘consultation’ 
with the Chief Justice of India has, 
as its inescapable component, the 
securing of the transferee judge’s 
consent to the transfer. The second 
submission, which led to an equally 
serious debate at the bar, turned on 
the textual connotation and contex- 
tual content of ‘transfer’ the mean- 
ing, measure and materiality of the 
expression ‘consultation’, the pertin- 
ence and impertinence of considera- 
tions governing the exercise of ‘trans- 
fer power’ over judges under Arti- 
cle 222. What are the modalities, 
‘parameters, normae and mechanics of 
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Art. 222 so that the purpose of the 
provision may be fairly, not oppres- 
sively, executed by the President, 
after consulting the Chief Justice? 


73. Before we enter on a discus- 
sion of these crucial questions, we may 
record the fact that the learned At- 
torney General agreed that ‘consulta~ 
tion’, as contemplated in Article 222, 
was a high constitutional requirement 
demanding substantial compliance and 
not dismissible as an empty forma- 
lity. It was also conceded by the 
Attorney General that transfer of 
judges should be an exception and 
resorted to only in public interest. 
Nor was there any dispute about the 
competence of the Court under Arti- 
cle 226 to exercise its power of judi- 
cial review of the Presidential action 
if there was present any reason with- 
in the range of non-consultation, il- 
lusory consultation, ulterior purpose 
of non-application of the mind and 
the like which may be condensed 
fnto (a) breach of the requirements 
of Art. 222; or (b) mala fide use of 
the power thereunder, 


74. We are mindful that, in the 
present case, the power of judicial 
review over administrative action has 
to be exercised with circumspection 


and on substantial material — since 
the authorities are the President 
(i.e. the Central Cabinet) and the 


Chief Justice and the adversely affect- 
ed dramatis personae are judges of 
the highest courts in the States, Even 
so, the play must be according ‘to the 
script and if there is serious devi- 
ance, this Court, with responsibility 
to pronounce upon the law of the 
land, shall not shrink from it a 
wee bit, If the examination of the 
validity of the administrative action 
exposes breach of a fundamental pro- 
vision, albeit by the highest, or mala 
fide exercise, however nobly moti- 
vated, in either case, the act becomes 
non est. Public power is a lofty 
trust to be lawfully operated and, if 
private impulses or public aberra- 
tions play upon the exercise, the 
court shall quash the lawless fiat. ‘A 
government of laws and not of men’ 
being our basic constitutional theory, 
absolutism, even benignant, is ana- 
thema and administrative action has 
to be legitimated by legality. ‘Be 
you ever so high, the law (of the 
1977 S. C./149 XII G—7 
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Constitution) is above you’. When this 
Court, discharging its responsibility 
under Art. 141, places an authorita- 
tive construction a spinal provision 
with impact on the basics of our 
constitutional dynamics, it may shake 
orshape the executive/judicative equa- 
tion, catalyze the constitutional 
checks and balances and canalyze the 
free flow of justice. And, if this 
Court quails or fails the nation, in 
the short run or long run, travails. 
We must state. in considering the 
conditions of service of the judiciary, 
we may not be fettered by the past. 
Nor are British traditions the best 
nor colonial legacies lustrous, as 
American and Swiss experiences for 
instance show. Again, what worked 
well for half a century may work ill 
later. The point is that some grounds 
which appeal to the President as of 
high pertinence and priority may be 
allergic to some judges or statesmen; 
but in a pluralist society, afflicted 
with medieval cleavages and modern 
cravings, striving to develop rapidly 
into a vibrant democracy, the scale 
of values and the meaning of mean- 
ings may vary; and governmental 
radicalism, if any, needed for socio- 
economic justice to the millions or 
subduing divisiveness in the nation 
may not be voided by judicial review 
of State policy on the score of un- 
palatable unconventionality. Some of 
the thought processes bearing on re- 
levance and irrelevance of considera- 
tions relating to transfer of judges, 
as set out in the rejoinder affidavit 
and as articulated by Shri Seervai in 
his puissant submissions of impassion- 
ed conviction, induce this observa- 
tion. We do not elaborate save to 
say this. On policy and strategy the 
President is the judge. On power 
and limitations, the judge presides. 


75. Even so, the creed .of judicial 
independence is our constitutional ‘re- 
ligion’ and, if the Executive use 
Art, 222 to imperil ‘this basic tenet, 
the Court must ‘do or die’, For, when 
curial justice or judicial freedom is 
jeopardised by unconstitutional action 
what survives? So a balance must 
be struck. Subject to the major pre- 
mise or non-negotiable promise of 
non-interference with judicial person- 
nel by methods traumatic or tempta- 
tional, the rule is clear. The Court 


2370 S. C. [Prs, 75-78] Union of India v. Sankalchand (K. Iyer J) . ALR. 


could not, even if it would, project 
Its pet aversions to reject progres- 
sive policies of Administration even 
relating to the judiciary; and the 
Court would not, even if it could, 
hesitate to hang any overt or covert 
juggling with the justice system by 
any hubristic Executive. And when 
criteria for transfers of judges are 
put forward by the President which 


may upset past practices we must, 
as democrats, remember Learned 
Hand who once said that the spirit 


of liberty is ‘the spirit which is not 
too sure that it is right’, That great 
judge was ‘fond of recalling Crom- 
well’s statement: 'I beseech ye in the 
bowels of Christ, think that ye may 
be mistaken’. He told a Senate Com- 
mittee, ‘I should like to have that 
written over the portals of every 
church, every school and every court- 
house, and may I say, of every legis- 
lative body in the United States. I 
should like to have every court begin 
‘I beseech ye in the bowels of Christ. 


think that we may be mistaken’. 
(Yale Law Journal: Vol, 71: 1961, 
November part). 

76. Now to the legal challenges 


canvassed, freed as we are from the 
need to meke factual findings, thanks 
to the concessual decretal position. 
The first problem formulated by us 
above revolves round our constitu- 
tional philosophy and the construc- 
tion of the language of Article 222. 
‘Philosophy is a battle against be- 
witchment of our intelligence by 
means of language’ said L. Wittegen- 
stein, in his ‘Philosophical Investiga- 
tions’, Mindful of the high  sensiti- 
vity area of judicial independence 
versus executive interference, it may 
be said, as was done by counsel on 
both sides in this case, that the invio- 
lability of judicial freedom is an ob- 
vious value, at once sacred and stra- 
tegic, but the words of Oliver Wen- 
dell Holmes cannot be lost on us: “It 
is sometimes more important to em- 
phasize the obvious than to elucidate 
the obscure.” 


77. We straight go into statutory 
construction which is of great mo- 
ment, Article 222 is not the only 
provision where ‘consultation’ is ob- 
ligated with reference to the judi- 
ciary by the Constitution. For ex- 
ample, the appointment of judges of 


the Supreme Court involves the con- 
stitutional necessity of ‘consultation’ 
as stipulated in Art. 124; so also the 
appointment of judges of High Courts 
(Art. 217). Coming further down to 
the subordinate judiciary — indeed, 
the common man is more concerned 
as consumer of equal justice at the 
hands of the local courts of the coun- 
try — Art, 233 mandates ‘consulta- 
tion’ by the Governor of the State 
with the High Court concerned. We 
do not seek to be exhaustive, but 
exemplify that the independence — 
imperative vis a vis the courts is 
effectuated by the consultative com- 
ponent in any decision seriously af- 
fecting the appointment, conditions of 
service and kindred matters bearing 
on the judiciary at various levels. 
The pervasive importance of our rul- 
ing on the question before us is thus 
clear. Statutory interpretation of 
one clause may, in a sense, affect the 
fasciculus of ‘judicial’ clauses in the 
various parts of the Constitution, We 
are free to concede however, that 
the extent, nature and process of 
consultation may vary to a degree, 
depending on the responsible levels, 
high functionaries, other protective 
provisions and like factors, Whether 
it extends to consent of the judge 
concerned is another matter we have 
to decide, as Sri Seervai has been at 
great pains to ‘proselytise’ us to his 
view-point, if we may appreciatively 
put it that way. 


78. Proceeding to decide a consti- 
tutional clause in an organic code, 
our juristic technique has to be per- 
ceptive, spacious, creative, not nar- 
rowly grammatical, lexicographically 
pedantic or traditionally blinkered, 
informed by Lord Denning’s picture- 
sque words: 


“Law does not stand still. It 
moves continually. Once this is re- 
cognised, then the task of the Judge 
is put on a higher plane, He must 
consciously seek to mould the law so 
as to serve the needs of the time. He 
must not be a mere mechanic, a mere 
working mason, laying brick on brick 
without thought to the overall de- 
sign. He must be an architect — 
thinking of the structure as a whole 
— building for society a system of 
law which is strong, durable and 
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just. It is on his work that civilised 
society itself depends.” 

(Denning, M. R., Foreword to the 
Supreme Court of India (A socio-le~ 
gal critique of its juristie techniques) 
— by Rajeev Dhavan.) 

Shri Seervai drew our attention to 
the constellation of provisions which 
served as ‘hands off judges’ clauses. 
This armour has counterparts in 
the Government of India Act, 1935. 
For instance, to borrow from the 1st 
respondent’s neat statement of the 
case, 

*(a) Judges of the High Court hold 
their tenure not at the pleasure of 
the President but till they attain the 
age of 62 years: Art. 217 (1): [S. 220 
(2), G. I, Act, 35.] 
`~ (b) Their salaries v 
are charged on the Consolidated 
Fund of the State: Art. 203 (3) (d) 
[Sec. 78 (3) (d) G. I, Act, 35] so that 
under Art. 203 (1) they are not sub- 
ject to a vote of the Legislative As- 
sembly: [Sec. 19 (1), G. I Act, 35.] 

(c) The pensions of High Court 
Judges are charged on the Consoli- 
dated Fund of India: Art. 112 (3) (d) 
(iii) [Sec, 33 (3) (d), G. I. Act, 35] so 
that under Art. 113 (3) such pensions 


and allowances 


are not subject to the vote of Parlia- . 


ment, [Sec, 34 (1), G. I. Act, 35]. Fur- 
ther, under Art. 221 (2), “neither the 
allowance of a Judge nor his rights 
in respect of leave of absence or 
pension are to be varied to his dis- 
advantage after his appointment 
iS 221, proviso, G. I, Act 35]. Since 
the salaries payable to the judges are 
prescribed by Schedule II of the Con- 
stitution, they could not be varied 
without an amendment of the Consti- 
tution. i 

(d) Article 211 prohibits any dis- 
cussion in the Legislature of a 
State with respect to the conduct of 
any judge of the Supreme Court or 
of a. High Court in the discharge of 
his duties. (underlining supplied): 
{Sec. 40 (1), G. I. Act, 3541 

(e) Article 215 confers upon the 
High Court a power to punish for 
contempt of itself. 

(£) The provisions of Art. 211 show 
that the judges are protected, from 
criticism of their judicial acts from 
the Legislature, which is a political 
assembly, and the provisions of Arti- 
cle 215 show that the High Court 
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has power to protect itself against 
interference in the course of admin- 
istration of ` justice from whatever 
quarter it may come. R 

(g) Under the general law of Civil 
liability (Tort) words spoken or writ- 
ten in the discharge of his judicial 
duties by a judge of the High Court 
are absolutely privileged and no ac- 
tion for defamation can lie in res- 
pect of such words, This absolute 
immunity is conferred on the judges 
on the ground of publice policy, 
namely, that they can thereby 
discharge their duty fearlessly. 

(h) The form of oath prescribed in 
the 3rd Schedule for a Chief Justice 
or a Judge of the High Court em- 
phasises the absolute necessity for 
judicial independence if the oath is 
to be adhered to, because it re- 
quires the judge to swear that he 
will perform the duties of his office 
“without fear or favour, affection or 
ilwill.” (Underlining supplied), These 
words have been added to the form of 
the judge’s oath prescribed by the 
G, I, Act 35, Schedule IV, 2. 

(i) The independence of the High 
Court is emphasised by Article 229 
which provides that appointments of 
officers and servants shall be made 
by the Chief Justice or such other 
judge or officer as he may appoint. 

(i) Article 50, which is a directive 
of State Policy, directs the State to 
take steps to separate the . judiciary 
from the executive in the public ser- 
vices of the State, thus emphasising 
the need of securing the judiciary 
from interference by the executive. 

These provisions do not stand 
alone. Chapter V of Part VII of the 
Constitution deals with High Courts 
in the States. Chapter VI deals with 
subordinate courts and Arts, 233 and 
235, as judicially interpreted provide 
that in respect of promotion, transfer 
and disciplinary action, the subordi- 
nate judiciary are under the full 
control of the High Court and not of 
the executive government in order to 
secure judicial independence. Origi- 
nally, the Constitution used the word 
“posting” in Art. 235, In order to 
preserve judicial independence the 
word “posting” was interpreted to 
mean an original appointment and 
not to include a transfer: Ranga 
Mahommad’s case (1967) 1 SCR 454: 
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(AIR 1967 SC 903). This interpreta- 


tion was accepted by , Parliament 
when it inserted Art, 233A which 


was inserted by the Constitution 20th 
Amendment Act, 1960, validating 
certain appointments and recognizing 
the distinction between “posting” and 
“transfer” in sub-clause (a) (ii) of 
Art. 233A.” 


These muniments highlight the con- 
cern of the founding fathers for judi- 
cial insulation, a sort of Monroe doc- 
trine. Against this background we 
must read Art. 222, The doctrinal 
basis is clear. Are the words also 
clear? If yes, no difficulty presents 
itself; if no, actual legislative history 
and accepted constitutional theory, 
it is contended, may form part of 
extrinsic aid, as a tool to remove 
ambiguity, This plunges us into the 
problematics of constitutional inter- 
pretation. 


79. The detailed debate at the bar 
on canons of statutory construction 
persuades us to essay a consideration 
of their essentials to the extent 
necessary here. It is neither an illo- 
gical nor a startling proposition that 
One of the components of under- 
standing and interpretation in law as 
in art is the content within and 
without the Act or work in which 
the particular words in question ap- 
pear, British judicial thinking is re- 
flected in many rulings one of which 
may be referred to here. Viscount 
Simonds in Attorney-General v. 
Prince Ernest Augustus of Hanover 
(1957 AC 436) stated at p. 461: 


“For words, and particularly gene- 
ral words, cannot be read in isola- 
tion: their colour and content are 


derived from their context. So it is 


that I conceive it to be my right and 
duty tò examine every word of a 
statute in its context, and I use ‘con- 
text? in its widest sense, which I 
have already indicated as including 
not only other enacting provisions of 
the same statute, but its preamble, 
the existing state of the law other 
statutes in pari materia, and the 
mischief which I can, by those and 
other legitimate means, discern the 
statute was intended to remedy. 
Since a large and ever-increasing 
amount of the time of the courts has, 
during the last three hundred years, 
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been spent in the interpretation and 
exposition of statutes, it is natural 
enough that in a matter so complex 
the guiding principles should be stat- 
ed in different language and with 
such varying emphasis on different 
aspects of the problem that support 
of high authority may be found for 
general and apparently irreconcilable 
propositions, I shall endeavour not 
to add to their number, though I 
must admit to a consciousness of in- 
adequacy if I am invited to interpret 
any part of any statute without a 








knowledge of its context in the ful- 
lest sense of that word.” (Emphasis 
supplied) 

Lord Normand expressed the idea 


thus, at p. 465: 


“In order to discover the intention 
of Parliament it is proper that the 
court should read the whole Act, in- 
form itself of the legal context of 
the Act, including Acts so related to 
it that they may throw light upon 
its meaning, and of the factual con- 
text, such as the mischief to be re- 
medied, and those circumstances which 
Parliament had in view, including in 
this case the death of the last ol 
Queen Anne’s Children and the state 
of the family of the Princess Sophia. 
It is the merest commonplace to say 
that words abstracted from context 
may be meaningless or misleading.” 
Primarily, the key to the opening ol 
every law is the reason and spirit ol 
the law — it is the animus impon- 
entis — the intention of the law- 
maker, expressed in the law itself 
taken as a whole. We must also no- 
tice that not much is gained by tht 
caution that where a word is ambi- 
guous extraneous aids can be used 
because an ex facie unambiguous wor 
may acquire one of many alterna 
tive shades of meaning given a statu 
tory setting, John Dewey is right (a 
quoted by Reed Dickerson): 


“Deway, although conceding tha 
‘no term has logical force save i 
distinction from and relation t 


other terms’, adds: 


“This statement is not contradicte 
by the fact that all familiar word 
carry some meaning even when utter 
ed in isolation ... (T) heir meaning i 
potential rather than actual until the 
are linked to other words. If th 
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words sun, parabola, Julius Caesar, 
etc, are uttered, a line of direction 
is given to observation or discourse. 
But, the objective of the direction is 
indeterminate until it is distinguished 
from alternative possible terminations, 
and is thus identified by means of 
relation to another term.” 

(J. Dewey, Logic: The Theory of In- 
quiry 349 (1938) Emphasis in origi- 
nal). (p. 59, Dickerson) 
As Allen points out, words are mean- 
ingless in isolation although it may 
be offset by a footnote thought that 
even when read out of specific con- 
text, particular words and phrases 
retain much of the flavour of their 
usual associations. In view of these 
divergences ‘it is a delicate business 


to base speculations about the pur- 
poses or construction of a statute 
upon the vicissitudes of its passage. 


(Holmes J. in Pine Hill Coal Co. v. 
United States (1922) 259 US 191, 196). 
Even so, we agree with the empha- 
sis laid by Shri Seervai on the ruling 
in River Wear Commissioners v. 
Adamson, (1877) 2 AC 743 (HL)): 

Solas (Wie are to (give) the 
words their ordinary signification, 
unless when so applied they produce 
an inconsistency, or an absurdity or 
inconvenience so great as to convince 
the Court that the intention could 
not have been to use them in their 
ordinary signification, which, though 
less proper, is one which the Court 
thinks the words will bear.” 


80. This Court has veered to the 
view that whatever is logically rele- 
vant is legally look-at-able. See: State 
of Mysore v, R. V. Bidap (1974) 3 
SCC 337: (AIR 1973 SC 2520) and 
Dattatraya Govind Mahajan v. State 
of Maharashtra (1977) 2 SCC 548: 
(AIR 1977 SC 915). Truth is not a 
cloistered virtue but carefully to be 
located, The universe of meanings is 
not a sound-proof system nor a noisy 
babel, We have guidelines, not 
rituals, The rule is not, always lite- 
rality, for that sounds like bigotry. 
Nor is it whatever the interpreter 
chases, like historicity, sociology, con- 
textuality and a host of fancy-dress 
fashions, for that will create unwar- 
ranted variances and supersede the 
law-maker by a side-wind. Words 
used designedly by trained draftsmen 
and authenticated by purposeful legis- 
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lators, must possess a mandate, a 
meaning and a mission. 
sense, 

81. Therefore, we are inclined to 
the view that legislative history plus 
within circumspect limits, may be 
consulted by courts to resolve ambi- 
guities, warning themselves that the 
easy abuses of legislative history and 
like matrix material may lead to the 
vice of occult uncertainty and wrest- 
ing of legislative power from where 
it belongs. (See Reed Dickerson Chap- 
ter 10 on ‘The Uses and Abuses of 


Legislative History). The history 
of events transpiring during the 
process of enacting an act has 
generally been the first extrinsic 


aid to which courts have turned in 
attempting to construe an ambiguous 
act? (Sutherland S, 48.04). It may be 
reasonable to accept the statement of 
Mr. Justice Jackson in Schwegmann 
Bros, v. Calvert Distillers Corp. 
(1951) (341 US 384, 395-397): 

“By and large, I think our func- 
tion was well stated by Mr. Justice 
Holmes: ‘We do not inquire what the 
legislature meant; we ask only what 
the statute means.......... And I ean 
think of no better example of legis- 
lative history that is unedifying and 


uniluminating than that of the Act 
before us.” (Dickerson, p. 163) 
Similar is Frankfurters’ three-fold 


imperative to students: ‘“(1) Read the 
statute: (2) Read the statute; (3) Read 
the statute!” (Attributed to 11 Friend- 
ly, Benchmarks 202 (1967) — Dicker- 
son, p. 217). 

82. We have said enough to indi- 
cate that an attempt to be exhaustive 
about the canons of interpretation and 
application of statutes is a journey 
through a jungle, Nevertheless, 
while understanding and interpreting 
a statute, a fortiori a constitutional 
code, the roots of the past, the foli- 
age of the present and the seeds of 
the future must be within the ken 
of the activist judge. Curtis has 
contended that, consistently with the 
ascertained meaning of the statute, a 
court should be able to shake off 
the dust of the past and plant its 
feet firmly in the present: 

*...The legislature which passed the 
statute has adjourned and its mem- 
bers gone home to their constituents 
or to a long rest from all law-making. 


That is its’ 


~ 
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So why bother about what they in- 
‘tended or what they would have 
done? Better the prophetic than 
archeological, better deal with the 
future than with the past, better pay 
a decent respect for a future legisla- 
ture than stand in awe of one that 
has folded up its papers and joined 
friends at the country club or in the 
cemetery...... n. 


(C. Curtis, A Better Theory of Legal 
Interpretation, 3 Vand L Rey 
415 (1950), rephrased in Its Your 
Law 54, 55 (1954) (Dickerson, p. 245). 


_ 83. While we agree that judicial 
interpretation should not be imprison- 
ed in verbalism and words lose their 
thrust when read in vacuo, we must 
search for a reliable scientific method 
of discovery rather than the specula- 
tive quest for the spirit of the sta- 
tute, and the cross-thoughts from 


legislators’ lips or Law Commis- 
sioner’s pens. They edify but are not 
edictal. 


84. In Hutton v. Phillips, the Sup- 
reme Court of Delaware threw use- 
ful light on the use of contextual and 


environmental background to cor- 
rect construction of statutes: 
aok (Interpretation) involves far 


more than picking out dictionary de- 
finition of words or expressions used. 
Consideration of the context and the 
setting is indispensable property to 
ascertain a meaning, In saying that 
a verbal expression is plain or un- 
ambiguous, we mean little more than 
that we are convinced that virtually 
anyone competent to understand it, 
and desiring fairly and impartially to 
ascertain its signification, would at- 
tribute to the expression in its con- 
text a meaning such as the one we 
derive, rather than any other; and 
would consider any different meaning, 
by comparison, strained, or far-fetch- 
ed, or unusual, or unlikely, 

Seat Implicit in the finding of a 
plain, clear meaning of an expression 
in its context, is a finding that such 
meaning is rational and ‘makes sense’ 
in that context.” (45 Del. 156:70 A 
2d 15 (1949)) 

“An explanatory tale should not wag 
a statutory dog” (Attributed to Jones 
C. J. in A. P. Green Export Co. v. 
United States, 284 F. 2d 383, 386) 
(Dickerson, p. 137). True. But ‘the 
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meaning of some words in a statute 
may be enlarged or restricted in 
order to harmonize them with the 
legislative intent of the entire statute 
It is the spirit of the sta- 
tute which should govern over the 
literal meaning ...... ’ (Hanley, J., in 
Town of Menominee v. Skubits, 53 
Wis 2d 430, 437) (Dickerson p. 198), 
Labels like strict or liberal construe- 
tion or totems like “context”, ‘spirit’, 
‘cognitive’ and ‘creative’ do not solve 
the problem. The only way we may 
scientifically approach the interpre- 
tative problem raised in this case is 
to show deep reverence to the lovely 
sum-up by Benjamin Cardozo: 

“We may figure the task of the 
judge, if we please, as the task of a 
translator, the reading of signs and 
symbols given from without, None 
the less, we will not set men to such 
a task, unless they have absorbed the 
spirit, and have filled themselves with 
a love, of the language they must 
read.” 

(The Nature of the Judicial Process: 
Yale University Press) 

85. To set the record straight we 
must reiterate what Craies has stat- 
ed with classical purity: 

“If the words of the statute are 
themselves precise and unambiguous, 
then no more can be necessary than 
to expound those words in their ordi- 
nary and natural sense. The words 
themselves alone do in such a case 
best declare the intention of the law- 
giver. 

Where the language of an Act is 
clear and explicit, we must give ef- 
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‘fect to it, whatever may be the con- 


sequences, for in that case the words 
of the statute speak the intention of 
the legislature.” (Statute Law 6th 
Edition p. 66) 

86. Our basic task now is simpli- 
fied because the issues and themes 
that have fallen for discussion de- 
mand an application to concrete 
situation of the general principles 
bearing on statutory construction we 
have put down in variegated colours, 
But, before that, in the spirit of what 
we have said, we may refer to a 
fundamental consideration which 
must be regarded almost as inspira- 
tional in the art of interpretation of 
Constitution when the clauses to be 
construed are so cardinal as to affect 
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the basic structure of the national 
charter, viz., the independence of the 
judiciary, To dissect a constitutional 
provision meticulously as if it were 
a cadaver is to miss the life of the 
charter we are expounding. To change 
the metaphor, then the arrow hits. a 
mark ‘the archer never meant’. 


87. Shri Seervai set tremendous 
store by the contention that Article 
217 (1), proviso (c), Art, 222 and a 
family of ‘judicial’ articles dealing 
with the superior court judges, in- 
cluding the items in Schedule III re- 
lating to Form of oath prescribed for 
judges, highlight the sacrosanct cha- 
racter of the infra-structure con- 
structed by the Constitution as the 
delivery system of justice. The Chap- 
ter on ‘subordinate judiciary’ was 
also touched upon. 


88. Shri Gupte, the learned At- 


torney General, assured the Court 
that he and his client were second 
to none in upholding the indepen- 


dence of the judiciary but contended 
that the doctrine could not be pressed 
in its extreme form to undermine a 
clear power vested in the President. 
To do so would be to defeat the 
intent and purpose of the Article by 
the covert process of construction. 
Indeed, he went on to state that 
there was no contradiction between 
the power to transfer, under Art, 222 
and the insulation of the judiciary 
from the tantrums and allurements of 
the Executive. This controversy 
takes us to the pivotal role of judi- 
cial independence in our constitutional 
scheme and its impact on the terms 
of Art. 222 (L). 

89. We have not the slightest doubt 
that, having regard to the enormous 
undertakings a Welfare State, such 
as is envisioned in our Constitution, 
has to launch upon, government and 
government-controlled institutions be- 
come litigants in a variety of ways 
in the courts of the country. And, if 
a litigant has, in another capacity, 
power of transfer over the Court, 
the situation is apt to become murky 
unless the constitutional lines for the 
play of that power are clearly drawn 
and the highest Court in the land 
holds the Executive within the lead- 
ing strings of constitutional limita- 
tions. Power, Executive power in 
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enormous measure, vests in the Pre- 
sident, and in the cabinet system and 
in the parliamentary model of the 
Westminster type, the legislature 
often accepts the lead of the Council 
of Ministers. Naturally, the two 
branches of the State so intertwined 
may present a concentration of power 
the use of which has to be carefully 
monitored so that justice to the 
citizen as against the State, justice to 
the State as against the Union and 
justice to the community where men 
in high office are arraigned, may not 
fail in court. The confidence of the 
people in the fearless, flawless, 
administration of justice is of supreme 
importance for the survival of demo- 
cracy and the progress of the nation. 


90. We now move on to the doc- 
trinal debate and a valid resolution 
of the rival views. The spiritual va- 
lue of a free judiciary for a civilised 
human order is symbolised in the im- 
perative Fiat Justicia and inscribed 
In ancient Indian Neeti Shastras. To 
us of a constitutional culture rooted 
in the supremacy of justice — social, 
economic and political — and sub- 
jected to colonial injustice before we 
became free, independence of the 
Judiciary is no speculative nicety nor 
sweet novelty but a dear creed to 
defend liberty, But this noble pre- 
cept must be perceived as part of 
and not paramount to the énsemble 
of values which makes a people free. 
It is not as if judicial independence 
is an absolute end overriding the 
people’s well-being. ‘Nothing is more 
certain in a modern society’, declared 
the U. S. Supreme Court at mid-cen- 
tury, ‘than the principle that there 
are no absolutes’. The world of law, 
like that of physics, was perceived 
only as the relativity of one value 
compared with another.” (Schwartz, 
pp. 269-70). This relativity is inevit- 
able in a changing society like ours. 
Even in America ‘the old justice in 
the economic field (affirmed John 
Dewey) consisted chiefly in securing 
to each individual his rights of pro- 
perty or contracts. The new justice 
must consider how it can secure for 
each individual a standard of living, 
and such a share in the values of 
civilisation as shall make possible a 
full moral life.” (Schwartz, p. 271). 
The nostalgic image of celestial jus- 
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tices wearing ‘independent’ ermine, 
unsullied by the dusty soil ‘where the 
tiller is tilling the hard ground and 
where the pathmaker is breaking 
stones’ will be rebuffed by Justice, 
social and economic, with the reproof 
in the Gitanjali. ‘Put off thy holy 
mantle come out of thy medi- 
tations ...... Meet him and stand by 
him in toil and in sweat of thy 
brow’. The point is that Deliverance 
of the People is the basic vision; Jus- 
tice fills that vision with life when, 
in terms of the Institutes of Justi- 
nian, it ‘is the constant and perpetual 
wish to render to every man his due.; 
and independence of the justices is a 
necessary means to that endless end 
and, contrary thereto, if Judges de- 
clare for themselves socially unten- 
able ‘independence’ of the interest of 
the People of India’ the picture gets 
distorted, This perspective illumines 
the nation’s charter which invests 
judges with power. To idealise in- 
dependence of the judges beyond the 
profile of the Constitution is to self- 
colonise our country’s life style. And, 
Benjamin Cardozo has, with beauti- 
ful bluntness, expressed how the sub- 
conscious forces and social philoso- 
phies of judges hold their minds 
captive: 


“Judges cannot escape that current 
any more than other mortals, All 
their lives, forces which they do not 
recognize and cannot name, have been 
tugging at them — inherited instincts, 
traditional beliefs, acquired convic- 
tions; and the resultant is an outlook 
on life, a conception of social needs, 
a sense, in James’ phrase, of ‘the 
total push and pressure of the cos- 
mos’ which, when reasons are nicely 
balanced, must determine where the 
choice shal] fall.” (Nature of the 
Judicial Process, p. 12) , 
This divagatory discussion is, in a 
sense, fundamental to the resolution 
of the conflict between the broader 
presentation of the problem by the 
learned Attorney General and the re- 
lentless philosophical insistence of 
Sree Seervai. Why? Executive inter- 
ference is one menace, Judicial pre- 
possessions, and prejudices wearing 
libera] masks, may be another, Mob 
and media hysteria can be a third. 


. ~The Roman Emperor did not dictate 
“the injustice of 


crucifixion which 
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Pontius Pilate decreed. Nor was the 
Dred Scott decision, which dehuma- 
nised the black millions, the product 
of unfree justices, And yet, history 
has pronounced with blood these in- 
dependent judges guilty. 


The truth is that at a time of Ham- 
let’s choice of “To be or not to be” 
for hundreds of millions of Indian 
humans, independent justice has a 
paramount ‘public interest’ connota- 
tion, Within this larger framework 
of commonweal, and conducive to 
that object, we must conceive the 
ideology of the independence of the 
judiciary, Once this major premise 
granted’ ‘hands off judges’ is too 
sacred to be sacrificed, For corrosion 
of the courts authority conscienti- 
ously to adjudicate, undaunted by 
executive displeasure or other forms 
of pressure, is the subversion of the 
surest institutional guarantee of life, 
liberty and the pursuit of hapiness. 


91. We agree broadly with the 
learned Attorney General that where 
the first principle of justice to the 
community is contradicted by the 
continuance of the judge in a parti- 
cular State, the ‘independence’ prin- 
ciple will have to be harmonized with 
the cause of compelling public inte- 
rest. Indeed, the independence ol 
the judiciary is itself a necessitous 
desideratum of public interest and st 
interference with it is impermissible 
except where other considerations o: 
public interest are so strong, and s¢ 
exercised as not to militate serious: 
ly against the free flow of public jus- 
tice. Such a balanced blend is th 
happy solution of a delicate, complex 
subtle, yet challenging issue whicl 
bears on human rights and huma 
justice. We agree with Sri Seerva 
that the plea that some judges ar 
corrupt and therefore the Executiv 
must have the power to put am 


judge out of'a State is a remed) 
that aggravates the malady. It is 
balancing of evils. And, if judicia 


vice at that level is negligible ani 
gently manageable, why temporise oi 
a priceless value? A few scapegrace 
among justices cannot be an alib 
for making the whole judicatur 
scapegoat. 

92. The nature of the judicial pro 
cess is such that under coercive wind 
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the flame of justice flickers, faints 


and fades. The still small voice is 
smoothened by subjective  tribula- 
tions and anxieties and, if coerced, 


trembles to objectify law and jus- 
tice. The true judge is one whose 
soul is beyond purchase by threat or 
temptation, popularity or prospects. 
To float with the tide is easy; to 
counter the counterfeit current is 
uneasy, And yet the judge must be 
ready for it, if needed. By habit 
and training, by the open process of 
‘adversary’ hearing and ordinary ob- 
ligation for written reasoning, by the 
moral fibre of his peers and elevat- 
ing tradition of his profession, the 
judge develops a stream of tendency 
to function ‘without fear or favour, 
affection or ill-will’, taking care, of 
course, to outgrow his prejudices and 
weaknesses, to read the eternal veri- 
ties and enduring values and to pro- 
ject and promote the economic, poli- 
tical] and social philosophy of the Con- 
stitution to uphold which his oath en- 
joins him. But it is sense to treat 
the person who wears the robes as 
human, with failings and  falterings 
and affected by the ‘total push and 
pressure of the cosmos’, And so, 
environmental protection of the judi- 
cial echelons from Executive influ- 
ence, by transfer or other deterrent, 
is in public interest. But to promote 
the community’s concern for impec- 
cable litigative justice, policy-oriented 
transfer of judges after compliance 
with constitutionally spelt-out proto- 
cols may not be ruled out. 


93. It was right of Sri Seervai to 
have spread the canvas wide since 
the appreciation of this pivotal issue 
of the judge’s matier and methods de~- 
mands acceptance of the broader 
bearings and constitutional culture. 
We here construe not merely Article 
222 but lay down the larger law of 
the Constitution. We must first 
understand that judges have been 
assigned, by the suprema lex an in- 
dependent sentinel’s duty. To defeat 
this zobe subtly or crudely is to rob 
the Constitution of a vital value, So 
it is that we must emphatically state 
a judge is not a government servant 
but a constitutional functionary. He 
stands in a different category.. He 
cannot be equated with other ‘ser- 
vices’ although for convenience cer- 


Union of India v. Sankalchand (K. Iyer J.) {Prs, 92-95] S.C. 2377 


tain rules applicable to the latter 
may, within limits, apply to the for- 
mer, Imagine a judge’s leave and 
pension being made precariously. de- 
pendent on the Executive’s pleasure! 
To make the government — not the 
State — the employer of a superior 
court judge is to unwrite the Consti- 
tution. To conclude on this branch, 
we cannot tear off the text of Arti- 
cle 222 and put it under a miero- 
scope but must master the scheme 
and setting and descry the meaning 
beyond the political sunrises and sun- 
sets of passing seasons, Indeed, the spi- 
ritual quiet and spiritual quest of 
the judge’s toils lies here. We may 
listen to Chief Justice Hidayatullah’s 
chastening words: 


“One must, of course, take note of 
the synthesised authoritative content 
or the moral meaning of the under- 
lying principle of the prescriptions of 
law, but not ignore the historic evolu- 
tion of the law itself or how it was 
connected in its changing moods with 
the social requirements of a parti- 
cular age’’.* 


94. Sri Seervai called attention to 
other articles, the form of oath pre- 
scribed for judges, the need for oath 
while assuming office on transfer ete., 
to support his main plea. We do not 
think that this submission advances 
his case further. Even so, we will 
briefly examine the merits of the sub- 
mission. ‘Transfer’, according to Sri 
Seervai, is used in this Chapter, as 
taking colour from ‘appointment’. Ap- 
pointment to a post or office can be 
only by consent and so, if transfer 
partakes of the element of appoint- 
ment, consent of the transferee is 
necessary. 

95. In ‘service’ vocabulary, fami- 
liar to the Constitution framers, the 
concepts of appointment and transfer 
are clear. But Shri Seervai took us 
through many articles to suggest that 
either ‘transfer’ was used in the com- 
pany ‘of ‘appointment’ or in such 
other milieu as to limit the former 
to cases of consent transfer. He also 
invoked the rule of noscitur a sociis, 
to impart a consentaneous flavour! 
to ‘transfer’, Captivating, not con-: 
vincing, is our short comment. 


*Judicial Methods by M, Hidayat- 
ullah, C. J. at p. 45 i fs 
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96. The basic assumption, with 
which, in the abstract, no one can 
quarrel, is that appointments can be 
made not by conscription but by 
willingness of the appointee, and 
founded on this concept attempt was 
made to bring in the component of 
‘appointment’ in every ‘transfer’, 

97. Art. 216 was pressed into ser- 
vice to make out that a High Court 


consisted of a Chief Justice and 
only such other judges were ap- 
pointed. Therefore, if a transferee 


judge was to become part of the 
High Court he had to be appointed. 


Article 217 was read to suggest with 
special reference to proviso (e) to 
Art. 217 (1) that even as the office of 
a judge of a High Court shall be va- 
eated by his being appointed to be a 
judge of the Supreme Court — this 
could be done only with the consent 
of the judge concerned since nobody 
could be forced into judgeship of 
the Supreme Court — so also, va- 
cancy could be caused by transfer to 


any other High Court only if it were 
with consent, A case of transfusion 
of sense, as it were. It was further 
stressed that Art. 219 stipulated the 


necessity for oath of office . being 
taken before a judge entered upon 
his office, Such an oath was taken 
with special reference to the High 


Court where he was becoming a 
judge. Therefore, on transfer to an- 
other State High Court a fresh oath 
was necessary and the form of oath 
spoke of appointment, not transfer, 
From this it was sought to be infer- 
red that a judge, on transfer, had to 
be appointed to another High Court. 
A few more of such somewhat fini- 
cal instances were picked out, and 
scanned at the micro-level to broad- 
base the theory that ‘transfer’ in the 
scheme of Chapter VI Part V cover- 
ed only such shifts as were concur- 
red in by the transferee, Having 
given close. thought to the thesis, 
presented with an eye on detail and 
woven into a fine web, we are not 


inclined to agree that the plain 
meaning of transfer under Art. 222 
can be whittled down in the man- 


ner suggested, To be subtle may not 
always be to be sound. The learned 
Attorney-General explained that Arti- 
cle 216 merely set out the constitu- 
tion of the court as including the 
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Chief Justice and such other judges 
as the President chose to appoint, The 
contradistinction between ‘appoint’ 
and ‘transfer’ did not arise in the 
situation. Likewise, proviso (c) to 
Art, 217 (1) covered two separate 
categories and two separate situa- 
tions giving rise to vacancy in the 
office of Judge of a’ High Court, The 
first was when a High Court judge 
was appointed to the Supreme Court; 
the second was when he was trans- 
ferred to any other High Court. To 
telescope the two to deduce the com- 
mon element of consent was to mix 
up two distinct categories without 
any warrant. On the other hand, the 
use in the Constitution of the 
two words ‘appoint’ and ‘transfer’ 
separately brings into bold relief the 
distinction between the compulsory 
process of transfer and the voluntary 
acceptance needed for an appoint- 
ment, The learned Attorney-General 
was inclined to urge that technically 
afresh oath was not even necessary 
when a judge was transferred from 
one High Court to another. Perhaps 
the form of oath specifies the High 
Court and, therefore, a transfer may 
necessitate a second oath with re- 
ference to the transferee High Court. 
Even so, that does not tell upon the 
construction of the expression ‘trans: 
fer’. 

98. A few other factors contra- 
dicting the notion that fresh appoint- 
ment was implied in every transfer 
were highlighted by the learned At- 
torney-General. Minor verbal vaga- 
ries, (see Schedule II Part IV (11) 
even if discovered, were in consequ- 
ential where the thrust of the parti- 
cular provision was strengthened by 
other considerations, 


99. If the transfer of a judge is 
tantamount to his de novo appoint: 
ment, a second time, there should be 
consultation with the Chief Justice 
and the government of the State tc 
which he is transferred. Article 22: 
does not visualise such second consul- 
tation and neither side has a case 
that such protocol was adhered ic 
ever before. Nor is a fresh warrant 
of appointment issued, Secondly, the 
Government of India Act, 1935 and 
the draft Constitution did not pro- 
vide for transfer of judges but only 
their appointment in any other High 
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Court. Then why did the makers of 
the Constitution deliberately depart 
specially to include the provision for 
transfer unless it be that it was 
meant to vest this additional power 
in sharp contrast to the earlier limit- 
ed power to appoint in another High 
Court? Thirdly, whenever consent of 
the judge is contemplated, it is spe- 
cifically stated e.g., Art, 2244, and 
its omission in Art. 222 is a pointer 
to the non-consensual sense, And 
when a constitutional provision, in- 
troduced by design and unambiguous 
in ‘service’ terminology, falls for con~ 
struction, instruction about the setting 
is useful but interpretation by the 
judges to undo what was done by 
the authors is not right, We agree. 

100. At this stage we may read 
and decode the concerned Article and 
deal with the matter in greater de- 
tail. 

101. Art, 222 of the 
Tuns thus:— 

“Transfer of a Judge from one 
High Court to another: (1) The Pre- 
sident may, after consultation with 
the Chief Justice of India transfer a 
Judge from one High Court to an- 
other High Court. 

(2) When a Judge has been or is 
so transferred, he shall, during the 
period he serves, after the commence- 
ment of the Constitution (Fifteenth 
Amendment) Act, 1963, as a Judge of 
the other High Court, be entitled to 
receive in addition to his salary such 
compensatory allowance as may be 
determined by Parliament by law 
and, until so determined, such com- 
pensatory allowance as the President 
may by order fix.” 

102, The key words in this arti- 
cle are ‘consultation’ and ‘transfer’. 
What is consultation, dictionary-wise 
and popular parlance-wise? It im- 
plies taking counsel, seeking advice. 
An element of deliberation together 
is also read into the concept, “To con- 
sult” is to apply to for guidance, 
direction or authentic information; to 
ask the advice of—as to consult a law- 
yer; to discuss something together; to 
deliberate. “Hewey v, Metropolitan 
Life Ins. Co., 62A. 600, 602, 100 Me. 
523. The word “consult” means to 
seek the opinion or advice of ano- 
ther; to take counsel; to deliberate 
together; to confer; to apply for in- 
formation or instruction. C., I. R. v. 
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John A, Wathen Distillery Co., C.C.A. 
147- F, 2d 998, 1001. eseese "Con- 
sult” means to seek opinion or advice 
of another; to take counsel; to delibe- 
rate together; to confer; to deliberate 
on; to discuss; to take counsel to bring 
about; devise; contrive; to ask advice 
of; to seek the information of; to ap- 
ply to for information or instruction; 
to refer to. Teplitsky v. City of New 
York. 133 N.Y.S, 2d 260, 261” — 
Words and Phrases — Permanent Edi- 
tion. —— Volume 9 page 3. 

Stroud’s Law Lexicon defines ‘con- 
sultation’ thus: 

CONSULTATION. (New Towns 
Act, 1946 (9 & 10 Geo. 6, c. 68), s. 1 
(1), “consultation with any local autho- 
rities”, “Consultation means that, on 
the one side, the Minister must sup- 
ply sufficient information to the local 
authority to enable them to tender 
advice, and, on the other hand, a 
sufficient opportunity must be given to 
the local authority to tender advice” 
Per Bucknill, L.J., in Rollo v. Minister 
of Town and Country Planning, (1948) 
1 All ER 13 CA; see also Fletcher v. 
Minister of Town and Country Plan- 
ning, (1947) 2 AU ER 496. 

We consult a physician or a lawyer, 
an engineer or an architect, and 
thereby we mean not casual but seri- 
ous, deliberate seeking of informed 
advice, competent guidance and con- 
sidered opinion, Necessarily, all the 
materials in the possession of one who 
consults must be unreservedly placed 
before the consultee, Further, a rea- 
sonable opportunity for getting infor- 
mation, taking other steps and getting 
prepared for tendering effective and 
meaningful advice must be given to 
him. The consultant, in turn, must take 
the matter seriously since the subject 
is of grave importance. The parties 
affected are high-level functionaries 
and the impact of erroneous judgment 
can be calamitous. Therefore, it 
follows that the President must com- 
municate to the Chief Justice all the 
material he has and the course he 
proposes. The Chief Justice, in turn, 
must collect necessary information 
through responsible channels or direct- 
ly, acquaint himself with the requisite 
data, deliberate on the information he 
possesses and proceed in the interests 
of the administration of justice to give) 
the President such counsel of action 
as he thinks will further the public in-| 
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terest, especially the cause of the jus- 
tice system, However, consultation is 
different from consentaneity. They 
may discuss but may disagree; 
may confer but may not concur, And 
in any case the consent of the Judge 
involved is not a factor specifically 
within the range of Article 222. 


103. The expression ‘transfer’ as we 
have already indicated, in the context 
of service jurisprudence is not limited 
to consensual transfer, A transfers B 
when he has the power to shift him 
from one place to another or from ane 
position to another. 
its transitive use, it does not imply the 
consent of the transferee. Of course, 
in appropriate cases such consent may 
be a justifiable course or desirable in 
the circumstances, We may visualise 
situations where seeking the consent 
of the potential transferee may be a 
self-defeating operation, We need not 
explore these aspects but may conclude 
that terminologically or in the spirit 
of the provision it is not right to insist 
that ‘transfer’ has, as one ofits com- 
ponents the consent of the transferee 
or even of the Chief Justice of India. 
The risk of rejecting the mature and 
specialised counsel of the Chief Jus- 
tice is not far to seek. 


It would be seen that there is abso- 
{utely no provision in this Article 
requiring the consent of the Judges of 
the High Court before transferring 
them from one High Court to another. 
Indeed, if the intention was that such 
transfers could be made only with the 
consent of the Judges then we should 
have expected a proviso to Article 
222 (1) in some such terms as: 

"Provided no Judge shall be trans- 
ferred from one High Court to another 
without his consent”, 

The absence of such a provision 
shows that the founding fathers of the 
Constitution did not intend to restrict 
the transfer of Judges only with 
their consent. It is difficult to impose 
limitations on the constitutional provi- 
sions as contained in Article 222 by 
importing the concept of consent which 
is conspicuously absent therefrom. It 
has already been pointed out above 
that the Government of India Act, 
1935 did not contain any provision for 
transnfer which was effectuated by 
appointing a Judge of one High Court 
as a Judge of another High Court, The 


they 


Intrinsically, in - 
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draft Constitution also contained no 
such provision for transfer but when 
the Constitution was finally passed it 
seems to us that it must have dawned 
on the founding fathers of the Consti- 
tution who were men of learning and 
foresight, eminent jurists and legal 
luminaries, that every possible situa- 
tion of conceivable contingency must 
be covered and provided for. It was 
therefore that an express provision 
for transfer of Judges was incorporat- 
ed in Art. 222 (1) of the Constitution. 
104. There is yet another aspect of 
the matter. As indicated above, the 
Attorney General fairly conceded that 
the transfer of Judges under Art, 222| 
was an unusual step and could be 
made only in publie interest which 
would include compelling administra- 
tive exigencies, interest of the 
Judges themselves and such other 
factors. If consent is imported in Art. 
222 so as to make it a condition prece- 
dent to transfer a Judge from one 
High Court to another then a Judge, 
by withholding consent, could render 
the power contained in Art. 222 
wholly ineffective and nugatory, It 
would thus be impossible to transfer 
a Judge if he does not give his consent 
even though he may have great perso- 
nal interests or close associations in 
his own State or by his conduct he 
brings about a stalemate in the judi- 
cial administration where the Chief 
Justice would become more or less 
powerless. In our opinion, the found- 
ing fathers of the Constitution could 
not have contemplated such a situa- 
tion at all. That is why Art. 222 was 
meant to take care of such contingen- 
cies. It was suggested by Mr. Seervai 
that if a Judge misbehaved, he could 
be impeached according to the provi- 
sions of the Constitution rather than 
transferred by way of punishment. 
This argument fails to consider the 
practical aspects of the matter, It is 
not every misbehaviour or misconduct 
which may be sufficient to impeach 
a Judge and indeed it would be diffi- 
cult to prove such misconduct or mis- 
behaviour in the manner provided by 
the Constitution in a large variety of 
eases. Principled pragmatism is the 
soul of policy. The very fact that by 
withholding consent the Judge is in 
a position to reduce Art, 222 to a dead 
letter so as to deprive it of potency, 
clearly shows that the Constitution- 
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makers never intended to make re- 
dundant provisions. 


105. Viscount Simon, L, C. in the 
case of Nokes v. Doncaster Amalga- 
mated Collieries Ltd., 1940 A C 1014 
observed as follows: 


“Te the choice is between two inter- 
pretations, the narrower of which 
would fail to achieve the mani- 
fest purpose of the legislation, we 
should avoid a construction which 
would reduce the legislation to futility 
and should rather accept the bolder 
construction based on the view that 
Parliament would legislate only for 
the purpose of bringing about an 
effective result.” 


For these reasons it is not possible 
for us to read the word ‘consent’ in 
Art. 222 on a construction of the plain 
and unambiguous language of the 
Article. As earlier noticed it was con- 
tended by Mr, Seervai that the Con- 
stitution contains provisions in order 
to show the independence of the judi- 
ciary and if we imply consent in Art. 
222 it will be in keeping with the spi- 
rit of the Constitution. We are, how- 
ever, unable to agree with this argu- 
ment, <A provision empowering the 
President to transfer a Judge from 
one High Court to another can in no 
way be regarded as marring the inde- 
pendence of the judiciary, given the 
gloss we have given to it. It will be 
noticed that the power under Art. 222 
is hedged in by several safeguards. In 
the first place, the power rests in such 
a high authority as the President who 
acts on the advice of the council of 
Ministers; secondly, the power can be 
exercised only in consultation with 
the Chief Justice of India who is the 
highest judicial authority of the coun- 
try, We have already indicated that 
consultation as contemplated by Art. 
222 is not an empty ritual or an idle 
formality but is a matter of moment 
and must be fully effective. We 
shall advert to this aspect later. In 
view of the valuable safeguards laid 
down by the Constitution itself, the 
argument of Mr. Seervai that the 
power is capable of being misused 
cannot compel us to interpret Art. 222 
by ignoring the well settled rules of 
interpretation and as has been said, by 
playing the role not of a Judge but of 
a legislator. 
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106. It was then argued by Mr. 
Seervai that just as in Art, 217 (1) 
which provides for appointment of a 
High Court: Judge consent of the 
Judge is not expressly mentioned in 
the Constitution but has to be implied 
because no Judge can be appointed 
without his consent, on a parity of 
reasoning the same should be said of 
Art. 222 (1). The argument, however, 
suffers from a serious fallacy, In the 
first place, there is a well recognised 
distinction between appointment and 
transfer. Appointment means an 
initial entry into service for the first 
time and nobody can be compelled to 
join or enter a particular service 
against his consent. In these circum- 
stances, therefore, appointment in the 
very nature of things implies express 
consent of the appointee. The same 
cannot be said of a transfer after a 
person is appointed to a service be- 
cause transfer is an incident of ser- 
vice. Once a person has entered ser- 
vice he is bound by the conditions im- 
posed either by the Service Rules or 
the Constitutional provisions, No per- 
son after having joined the service 
can be heard to say that he shall 
not be transferred from one place to 
another in the same service without 
his consent. Having accepted the ser- 
vice the functionary has no choice left 
in the administrative action that can 
be taken by empowered authorities 
namely, transfer from one place to 
another, assignment of work and like- 
wise. Thirdly, it would appear that 
Art. 217 under which a Judge is ap- 
pointed appears in the 
well before Art. 222, A Judge of the 
High Court when he accepts an ap- 
pointment is fully aware of Art. 222 
under which he can be transferred 
from one High Court to another and 
if being fully conscious of Art. 222 he 
accepts the appointment as a Judge 
of the High Court he cannot be heard 
to say that he cannot be transferred 
without his consent, In these circum- 
stanees, therefore, we are unable to 
agree with Mr. Seervai that the terms 
appointment and transfer as used in 
the Constitution are interchangeable 
terms conveying the same meaning. 
On the other hand, Art. 217 (1) (c) runs 
thus :— 

“The office of a Judge shall be vaca- 
ted by his being appointed by the 
President to be a Judge c* the Su- 
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preme Court or by his being trans- 
ferred by the President to any other 
Beh Court within the territory of 
india.” 


It would be seen that in this consti- 
tutional provision the words “appoint- 
ed” and “transferred” have been used 
separately conveying different conno- 
tations; and if the Constitution makers 
had used these two terms in the said 


subject in different contexts it cannot’ 


be argued that these two terms are 
interchangeable, On the other hand, 
an analysis of Art. 217 (1) (c) shows 
that the constitutional provision makes 
a clear cut distinction between ap- 
pointment and transfer. Similar argu- 
ments were also advanced by the res- 
pondents regarding the requirement 
of an oath as* contained in Art. 219 
and it was contended that because a 
transferee Judge has to take an oath, 
it is really an appointment and not a 
transfer. Art, 219 merely requires a 
person who is so appointed as Judge 
of the High Court to make and subs- 
cribe cath before the Governor of the 
State, or some person appointed in 
that behalf by him. Technically 
speaking, once a Judge has taken an 
oath of appointment as a Judge of the 
High Court he continues to be a Judge 
until he attains the age of sixty-two 
years or is removed, resigns or dies. 
The oath taken by him continues until 
these contingencies. Thus, when a 
Judge is transferred the office which 
he vacates is not the entire office of 
the High Court Judge but only that 
part of the office which he had been 
holding as a Judge of a particular 
Court, Strictly speaking, therefore, 
when a Judge is transferred from one 
High Court to another under the clear 
sanction of law, namely, Art. 222 (1) 
of the Constitution a fresh oath is not 
necessary, But even if on a liberal 
interpretation of Art. 219 such an 
oath may be necessary when a Judge 
fs. transferred from one High Court to 
lanother and before he enters in his 
‘iaew office as a transferee Judge, that, 
however, does not at all show that a 
Judge cannot be transferred without 
his consent. 

107. Again, there are clear indica- 
tions in the scheme of the Constitution 
ttself to show that a distinction is 
sought to be made between appoint- 
ment and transfer as pointed out 
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above,„and even the need to take con- 
sent, and when, was present to the 
mind of the makers of the Constitu- 
tion. For instance, Art. 224-A is a 
provision for appointment of retired 
Judges, The proviso expressly enjoins 
that a Judge shall sit and act as a 
Judge of the High Court with his con- 
ae The proviso to Art, 224-A runs 
us t— 


“Provided that nothing in this Arti- 
cle shall be deemed to require any 
such person as aforesaid to sit and 
act as a Judge of that High Court 
unless he consents so to do.” 


The reason for insisting on consent 
is that a retired Judge cannot be com- 
pelled to work as an ad hoc Judge 
against his consent because, after hav- 
ing retired from service, he ceases to 
be a Judge of the High Court and is 
not bound by the conditions of ser- 
vice. On the other hand, in Art. 127 
which provides for appointment of a 
sitting Judge of the High Court to act 
as an ad hoc Judge of the Supreme 
Court, there is an express provision 
in the shape of clause (2) of Art. 127 
making it incumbent on the sitting 
Judge to attend the sittings of the 
Supreme Court. Here the consent of 
the sitting Judge of the High Court is 
not needed. Clause (2) of Art, 127 runs 
thus :— 

"It shall be the duty of the Judge 
who has been so designated, in prio- 
rity to other duties of his office, to 
attend the sittings of the Supreme 
Court at the time and for the period 
for which his attendance is required, 
and while so attending he shall have 
all the jurisdiction, powers and privi- 
leges, and shall discharge the duties, 
of a Judge of the Supreme Court.” 

108. Mr Seervai sought to make a 
distinction on the ground that the 
word ‘request’ appearing in Art. 127 
clearly shows that the Judge must 
give his consent before he can be 
asked to work as an ad hoc Judge, In 
our opinion, such an interpretation is 
not possible. The word ‘request’ has 
been used as a matter of courtesy be- 
cause the previous consent of the 
President of India is taken by the 
Chief Justice of India and then a re- 
quest is made to the sitting Judge 
concerned, It is only in this context 
that the word ‘request’ has been used 
but the language of Cl. (2) of Art, 127 
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is clear that the | sitting Judge, 
after a request is made to him, has 
no option in the matter but to act as 
an ad hoc Judge of the Supreme 
Court, Indeed, if according to the 
submission of Mr Seervai the word 
“request” appearing in Article 127 (1) 
would include consent then clause (2) 
would have become redundant. The 
words “it shall be the duty of the 
Judge who has been so designated” 
clearly imposes a statutory obligation 
on the Judge to accede to the request 
made by the Chief Justice under Art. 
127 of the Constitution, It would thus 
appear that the Constitution itself 
specifies ‘consent’ where it is intended 
and omits it when unnecessary. If, 
therefore, the Constitution-makers in- 
tended that under Art. 222 a Judge 
cannot be transferred from one High 
Court to another without his consent 
then it should have been expressly so 
mentioned in the Constitution. Against 
this background if we approach the 
problem by interpreting Art, 222 the 
absence of the word “consent” in Art. 
222 or in any other provision (requir- 
ing consent of the Judge before his 
transfer) clearly shows that the trans- 
feree’s consent is not within the 
purview of Art, 222. 


109. It was then argued that in the 
ease of the subordinate judiciary the 
power of transfer is vested in the 
High Court whereas in the case of 
High Court Judges it is vested in the 
executive authority, namely the Presi- 
dent acting on the advice of the 
Council of Ministers and thus if Art. 
222 could be utilised without the con- 
sent of the Judges then the Judges of 
the High Courts would be worse 
off than the members of the subordi- 
nate judiciary, This argument, though 
attractive, fails to take into considera- 
tion certain important factors. In the 
first place, in the case of the subordi- 
nate judiciary transfer being one of 
the usual incidents of the service and 
being a usual feature which has to. 
take place from time to time the 
power vests in the High Court. As 
already indicated, the power under 
Art. 222 is to be exercised only ex- 
ceptionally and in public interest; and 
where it becomes expedient and neces- 
sary in the public interest, especially 
of judicial administration, effective 
_onsultation with the Chief Justice of 
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India, as a sine qua non, takes care ofl 
executive intrusions. | 


110. Lastly, it was submitted that 
during the last 25 years the Govern- 
ment had itself interpreted Art. 222 
as implying consent and a large num- 
ber of Judges who were transferred 
during this period were transferred 
only with their consent, A schedule 
to the petition gives details of such 
Judges, Reliance was placed on the 
the speech of Mr, Asoke Sen where 
he had said that a healthy conven- 
tion should be set up not to transfer 
Judges from one High Court to an- 
other without their consent, It was 
thus argued that those who were in 
charge of the working out of the 
Constitution had themselves inter- 
preted Art. 222 so as to imply con- 
sent of the Judge before transferring 
him from one High Court to an- 
other. 


111. A table of judges transferred 
with their consent was furnished, 
hopefully to drive home the plea 
that the working of Art. 222 for a 
silver jubilee span of years acknow- 
leged that consent of the transferee 
was a necessary component. Two 
comments nullify this wishful think- 
ing. A long-held, wholesome con- 
vention is a tribute to the wisdom of 
the President and his advisers and 
the Chief Justice, but cannot amend 
the sure import of the provision by 
hindsight. Secondly, closely analys- 
ed, each such transfer has benefited 
immediately the judge concerned. 
His consent, in such a situation, can 
never be a guide to control the clear 
intendment of the article reflected in 


its unambiguous terms, To re-write 
the Constitution, by the art of con- 
struction, passionately impelled by 


contemporary events, is unwittingly 
to distort the judicature scheme our 
founders planned with thoughtful 
care and to wish into words what 
plain English and plainer context 
cannot sustain, Ample as judicial 
powers are, they must be exercised 
with the sobering thought jus dicere 
et non jus dare (to declare the law, 
not to make it). Moreover, Mr, Seer- 
vai himself agreed that when we in- 
terpret a constitutional] provision, a 
mere convention based on several 
considerations cannot be taken as 





2384 S.C. {Prs, 111-114] Union of India v. Sankalchand (K. Iyer J.) 


Posun of the scope of the arti- 
cle. 


112. We are therefore clearly of 
the view that on an obvious inter- 
pretation of Art. 222, the concept of 
consent cannot be imported therein. 
By healthy convention, normally the 
consent of the Judge concerned 
should be taken, not so much as a 
constitutional necessity but as a mat- 
ter of courtesy in view of the high 
position that is held by him, But 
there may be cases where, if the Judge 
does not consent and the public inte- 
rest compels, the power under Arti- 
cle 222 can be exercised. 


‘113. If we may tersely sum up, 
the impact of other Articles, the em- 
brace of the ‘independence’ creed, 
the influence of administrative prece- 
dents and the explosive allergy to 
the plurality of transfers which are 
not before the Court, cannot be per- 
mitted to subjectify judicial construc- 
tion to invite the comment ‘Thy wish 
was father, ...... to that thought’. 
Charity to the capacity of the illus- 
trious dead whose learned toils and 
deliberate pens drafted Art, 222 be- 
hoves us not to stultify them in 
their silent graves by slurring over 
the express language interpretatively 
to invent a hidden veto power. 

114. The next point for considera- 
tion in this appeal is as to the na- 
ture, ambit and scope of consultation, 
as appearing in Art. 222 (1) of the 
Constitution, with the Chief Justice 
iof India. The consultation, in order 
to fulfil its normative function in 
Art, 222 (1), must be a real, sub- 
stantial and effective consultation 
based on full and proper materials 
placed before the Chief Justice by 
the Government. Before giving his 
opinion the Chief Justice of India 
would naturally take into considera- 
tion all relevant factors and may in- 
formally ascertain from the Judge 
concerned if he has any real perso- 
nal difficulty or any humanitarian 
ground on which his transfer may 
not be directed. Such grounds may 
be of a wide range including his 
health or extreme family factors, It 
is not necessary for the Chief Jus- 
tice to issue formal notice to the 
Judge concerned but it is sufficent — 
although it is not obligatory — if he 
ascertains these facts either from the 
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Chief Justice of the High Court or 
from his own colleagues or through 
any other means which the Chief 
Justice thinks safe, fair and reason- 
able, Where a proposal of transfer 
of a Judge is made the Government 
must forward every possible mate- 
rial to the Chief Justice so that he 
is in a position to give an effective 
opinion, Secondly, although the opin- 
ion of the Chief Justice of India may 
not be binding on the Government it 
is entitled to great weight and is 
normally to be accepted by the Gov- 
ernment because the power under 
Art. 222 cannot be exercised whimsi- 
cally or arbitrarily, In the case of 
Chandramouleshwar Prasad v. Patna 
High Court, (1970) 2 SCR 666: (AIR 
1970 SC 370) while interpreting the 
word “consultation” as appearing in 
Art. 233 of the Constitution this 
Court observed as follows (at p. 375 
of AIR):— 


“Consultation with the High Court 
under Art. 233 is not an empty for- 
mality. So far as promotion of of- 
ficers to the cadre of District Judges 
is concerned the High Court is best 
fitted to adjudge the claims and me- 
rits of persons to be considered for 
promotion We cannot accept 
this, Consultation or deliberation is 
not complete or effective before the 
parties thereto make their respective 
points of view known to the other or 
others and discuss and examine the 
relative merits of their views, If 
one party makes a proposal to the 
other who has a counter proposal in 
his mind which is not communicated 
to the proposer the direction to give 
effect to the counter proposal with- 
out anything more, cannot be said to 
have been issued after consultation.” 
In Shamsher Singh's case AIR 1974 
SC 2192 one of us has struck the 
same chord. It must also be borne 
in mind that if the Government de- 
parts from the opinion of the Chief 
Justice of India it has to justify its 
action by giving cogent and convinc- 
ing reasons for the same and, if 
challenged, to prove to the satisfac- 
tion of the Court that a case was 
made out for not accepting the ad- 
vice of the Chief Justice of India. It 
seems to us that the word ‘consulta- 
tion’ has been used in Art. 222 asa 
matter of constitutional courtesy in 
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view of the fact that two very high 
dignatories are concerned in the mat- 
ter, namely, the President and the 
Chief Justice of India. Of course, the 
Chief Justice has no power of veto, 
as Dr. Ambedkar explained in the 
Constituent Assembly. 

115. The dangers of arbitrary ac- 
tion or unsavoury exercise has been 
minimised by straitjacketing of the 
power of transfer, Likewise, the high 
legal risk of invalidation of any Pre- 
sidential order, made in the teeth of 
the Chief Justice’s objection, runs in 
an added institutional protection, For 
it is reasonable for the court before 
which a Judge’s transfer is challeng- 
ed, to take a skeptic view and treat 
it as suspect if the Chief Justice's 
advice has been ignored, And, in the 
light of the protective responsibility 
lying on the shoulders of the Chief 
Justice in filling the bill as a consti- 
tutional consultant and the chance of 
successful challenge, if the consulta- 
tion proves a futility from either 
end, the judges of the High Court 
can enjoy all reasonable immunity. 
The monitoring mechanism will work 
well, And, where it does not, the 
Court, sitting in review of the action 
challenged (we hope these occasions 
will be rare and judicial demolition 
of Presidential orders extremely few) 
will remember that the highest con- 


stitutional functionaries have an ac- 
countability to the justice constitu- 
ency, i.e. the nation, that transfer 


is an exception but not totally ban- 
ned and that a vicious or wayward 
judge cannot expect better justice or 
an independent judge of probity bet- 
ter immunity than is provided in the 
Constitution which binds him, 


116. The speech of Shri A. K. 
Sen (Law Minister), the 14th Re- 
port of the Law Commission of India 
opposing and resolutions of the bar 
in 1967 favouring transfers of judges 
are neither here nor there, Nor can 
the heroic chapters of British judicial 
history directly assist to interpret. 
Each nation has its developmental 
course and derives inspiration from 
several sources. And the Court must 
decide on the basis of the Constitu- 
tion as it is. 

117. sogomachy may confuse; phi- 
losophy may illumine; teleology may 
shed interpretative sheen. We have 
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considered the design, the source, the 
impact and the engineering aspects of 
Art, 222. At the end of the journey 
we feel clearly that the power of 
non-consentaneous transfer does exist. 


Salutary safeguards to ensure judi- 
cial independence with concern for 
the All-India character of the supe- 


rior courts in the context of the 
paramount need of national unity and 
integrity and mindful of the advan- 
tages of inter-State cross-fertilisation 
and avoidance of provincial pervicaci- 
Ousness were all in the calculations 
of the framers of the Constitution. A 
power is best felt by its aware pre- 
Sence and rare exercise. 


118. We have earlier stated that 
the appeal has happily ended by 
consensus, The deeper constitutional 
issues have been considered and ans- 
wered by us, responding to our duty 
under Art. 141 and to avoid future 
shock to the cardinal idea of justice 


to the justices. Sri Seervai drew 
our attention to the course adopted 
by the Judicial Committee in 


Don John Francis Douglas Liyanage 
v. The Queen (1967-1 AC 259), The 
highest court’ with constitutional 
authority to declare the law cannot 
shrink from its obligation because 
the lis which has activised its juris- 
diction has justly been adjusted. 
Moreover, full debate at the bar must 
be followed by fair judicative decla- 
ration. Now that the law is settled, 
ad hoc operations must be abandon- 
ed in favour of known finer normae. 
The ist respondent has, fighting for 
a cause, won the battle and the war. 
The appellant, venerating the consti- 
tutional creed, has gained its object 
of getting the battle lines drawn 
clear and - of delineation of the 
dharma concretising the zones of the 
President and the Chief Justice in 
the delicate function of transfer of 
High Court judges, Avoiding callous 
under-estimation and morbid exag- 
geration, we must realise that the in- 
dependence of the judiciary is vital 
but is only an inset in the larger 
picture of the nation’s free, forward 
march. 


N. L. UNTWALIA., J.:— 119. On 
or about the 27th May, 1976 about 16 
Judges including some Chief Justices of 
the various High Courts were trans- 
ferred by the President of India from 
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one High Court to another. It is said 
that it was so done after consultation 
with the Chief Justice of India. One 
of the Judges transferred was Shri 
Justice Sankalchand Himatlal Sheth, a 
Judge of the High Court of Gujarat. 
He was transferred to the High Court 
of Andhra Pradesh, The notification 
transferring him read as follows: 


“In exercise of the powers confer- 

red by Cl, (1) of Art. 222 of the 
Constitution of India, the President 
after consultation with the Chief Jus- 
tice of India, is pleased to transfer 
Shri Justice Sankalchand Himatlal 
Sheth Judge of the High Court of 
Gujarat, as Judge of the High Court 
of Andhra Pradesh with effect from 
the date he assumes charge of his of- 
fice,” 
Shri Justice Sheth challenged the 
order of his transfer by a writ peti- 
tion filed in the Gujarat High Court. 
In pursuance of the order, however, 
he joined the Andhra Pradesh High 
Court and did not ask for any stay. 
His writ petition was heard by a 
Special Bench of three Judges, who 
by unanimous order, although for 
some varying reasons given in their 
separate judgments, declared the 
transfer order dated May 27, 1976 as 
illegal, invalid and ultra vires. They 
issued mandamus against the Union 
of India, the first respondent in the 
writ petition, to treat the said order 
as of no legal effect and to desist 
from giving effect or continuing to 
give effect to it. The Union of 
India filed the present appeal by cer- 
tificate of the High Court granted 
under Arts. 132 and 133 (1) of the 
Constitution of India. The Judge con- 
cerned is Respondent No. 1 in this 
appeal. Shri Ajit Nath Ray, the 
then Chief Justice of India, who was 
also made a party respondent in the 
writ petition, is respondent No, 2 in 
the appeal. 


120. Shri S. V. Gupte, Attorney 
General of India for the appellant 
and Shri Seervai, learned counsel for 
Respondent No, 1 (hereinafter to be 
called the respondent) advanced very 
able, learned and exhaustive argu- 
ments but ultimately asked us to 
pass an order in the appeal in terms 
as agreed to between them. On the 
conclusion of the hearing of the ap- 
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peal we recorded our order on the 
26th of August, 1977, the agreed 
terms of which are as follows:— 

“On the facts and circumstances on 
record the present Government do 
not consider that there was any jus- 
tification for transferring Justice 
Sheth from Gujarat High Court and 
propose to transfer him back to that 
High Court. 


On this statement being made by 
the learned Attorney General, Mr. 
Seervai, Counsel for Respondent No. 1 
(Justice S. H. Sheth) withdraws the 
writ petition with leave of the Court. 


121. The appeal thus could be al- 
lowed to stand disposed of finally on 
the basis of the consent order alone 
but considering that the points in- 
volved in it were of great public im- 
portance we thought it necessary and 
expedient to pronounce our judg- 
ment on the same, We accordingly do 
so today. 


122. The Judicial Committee of 
the Privy Council in the case of Arde- 
shir H. Mama v. Flora Sassoon, 55 
Ind App 360:(ATR, 1928 PC 208) had 
adopted a similar course almost 
under similar circumstances, Lord 
Blaneshburgh, in delivering the judg- 
ment of their Lordships, observed as 
follows at page 366 (of Ind App): 
(at p. 210 of ATR): j 


‘In his argument before the Board 
counsel for the respondent placed 
this view of the matter in the fore- 
front of his argument and it was 
fully dealt with by Mr. Upjohn in 
his reply for the appellant, In these 
circumstances their Lordships think, 
that whether or not this appeal can 
be disposed of without further refer- 
ence to it, they ought to express 
their views upon so important ques- 
tion of practice now that it has been 
raised and fully argued. In such a 
matter certainty is more important 
than anything else. A rule of prac- 
tice, even if it be statutory, can when 
found to be inconvenient be altered 
by competent authority, Uncertainty 
in such a matter is at best an em- 
barrassment and may -at its worst be 
a source of injustice which, in some 
cases, may be beyond judicial re- 
medy, Accordingly, in this judg- 
ment, their Lordships will deal with 
all the matters in controversy to 
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which they have referred irrespective 
of the question whether the last of 
them of necessity now calls for de- 
termination at their hand.” 


123. Broadly speaking, only two 
or three points require our careful 
consideration and adjudication, Seve- 
ral points were urged before the 
High Court but Mr. Seervai candid- 
ly stated before us that he did not 
want to pursue and press the ques- 
tion of promissory estoppel and the 
principle of violation of natural jus- 
tice before making the order of 
transfer. He, however, submitted 
with great emphasis that the power 
of transfer under Art, 222 (1) of the 
Constitution could not be exercised 
or made effective without the con- 
sent of the Judge concerned. In the 
context of the High pedestal and the 
independence of the judiciary enshrin- 
ed in our Constitution and some of 
the relevant articles the transfer en- 
visaged was a consensual transfer and 
not a unilateral order of transfer 
forcing a Judge to go-from one High 
Court to the other. Counsel further 
submitted that the consultation with 
the Chief Justice of India spoken of 
in the article aforesaid cannot be a 
mere formal or nominal consultation 
just by way of an empty formality. 
It must be real and effective after 
placing all materials before the Chief 
Justice of India in support of the 
proposed action of transfer by the 
President. There is no gainsaying 
the fact that the power conferred on 
the President is not to be exercised 
by him in his discretion but it -has 
got to be exercised on the advice of 
the Council of Ministers or the Minis-~ 
ters concerned. In other words, the 
order of transfer is, in substance and 
effect, an action of the Central Gov- 
ernment. 


124. My learned brother Chandra- 
chud, J. has dealt with the point of 
consultation with the Chief Justice of 
India elaborately and in great de- 
tails. Largely and generally I res- 
pectfully agree with his views ex- 
pressed in this regard, I may, how- 
ever, add, even though it miay be a 
repetition, that no order of transfer 
can be made by the President with- 
out the consultation with the Chief 
Justice of India. Such a consulta- 
tion is a condition precedent to the 
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making of the order. All necessary 
facts in support of the proposed ac- 
tion of transfer must be communicat- 
ed to him and all his doubts and 
queries must be adequately answered 
by the Government, Ordinarily and 
generally the views of the Chief Jus- 
tice of India ought to prevail and 
must be accepted, ‘The Government, 
however, as rightly conceded by Mr. 
Seervai, is not bound to accept and 
act upon the advice of the Chief 
Justice. It may differ from him and 
for cogent reasons may take a con- 
trary view, In other words, as held! 
by this Court in the case of Chan- 
dramouleshwar Prasad v. Patna High 
Court, (1970) 2 SCR 666:(AIR 1970 
SC 370) the advice is not binding on 
the Government invariably and as a 
matter of compulsion in law. Al- 
though the decision of this Court in 
Chandramouleshwar Prasad’s case was 
with reference to the interpretation 
of Arts, 233 and 235 of the Constitu- 
tion, on principle there is hardly any 
difference. 


125. To invoke the principle of na- 
tural justice in the case of transfer 
of a Judge under Art. 222 (1), if 
otherwise it is permissible to make 
the transfer without his consent, will 
be stretching the principle to a break- 
ing point, It will lead to many un- 
practical, anomalous and absurd re- 
sults and will have inevitable reper- 
cussions in the order of transfers 
made in other branches of service 
either under the Union or the States. 
The only thing one may say is that 
it will be open to the Chief Justice 
of India, rather, he will be well ad- 
vised to do so, to make such inqui- 
ries and from such quarters as he 
may think fit and proper to do in 
order to satisfy himself apropos 
the desirability, advisability and the 
necessity of the proposed transfer. 
Inquiries from any of his colleagues 
in the Supreme Court and especially 
from the one coming from the High 
Court, a Judge of which is proposed 
to be transferred as also from the 
concerned Judge will be highly bene- 
ficial and useful, 


126. In terms there is nothing in- 
dicated in Art, 222 (1) as to what 
could be the basis of and the grounds 
on which an order of transfer can be 
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made. It was, however accepted by 
all concerned that the transfer can 
be made only in public interest or on 
the ground of public policy which 
sometimes has been characterised by 
eminent jurists as an unruly horse. 
A definition of these terms in a 
straitjacket or an exhaustive list of 
matters of public interest is neither 
feasible nor advisable, In answer to 
my query the learned Attorney Gene- 
ral was good enough to give a few 
examples, namely, (1) that a particu- 
lar Judge is not pulling on well with 
the Chief Justice and his colleagues 
in the High Court; (2) that any other 
High Court and especially a small 
one, needs the services of a Judge 
proficient in a particular branch of 
law; and (3) the general public po- 
licy of the Government of India de- 
clared from time to time has been 
that for the purpose of national inte- 
gration an appreciable number of 
Judges ina particular High Court 
should be from other States, so on 
and so forth, There may also be a 
necessity of a transfer of a Judge on 
the ground that a Judge is not of 
good behaviour such as not being 
above board in the matter of inte- 
grity and honesty, being either cor- 
rupt or showing favour to a section 
of the members of the Bar, or he is 
a sectist or parochial in his approach 
in the administration of justice or the 
judiciary in the State. It would. be 
undoubtedly in the public interest to 
send him from one High Court to 
another. 

This may not completely put 
a stop to his misdeeds but may mini- 
mise them appreciably, Such a 
transfer however, as also the trans- 
fer on the ground that he is not pul- 
ling on well with the Chief Justice 
or his colleagues in the High Court 
will be punitive in character. Apart 
from the other difficulties; which I 
shall be presently discussing, in the 
way of translating into action such a 
transfer in public interest, I may just 
indicate here, that in such a situation 
the action being punitive in charac- 
ter may not possibly avoid the ap- 
plication of the principles of natural 
justice, Setting up of an impartial 
Committee or Tribunal for deciding 
such cases of transfer may be neces- 
sary in order to maintain the inde- 
pendence of the judiciary. When an 
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order of transfer is challenged by the 
Judge concerned in an appropriate 
legal proceeding tremendous difficul- 
ties will have to be faced in the mat- 
ter of judging as to what extent the 
materials can be disclosed in court, 
how far the Government will be able 
to claim privilege from disclosure, 
how will be judged the truth or 
otherwise of the allegations made, At 
this stage I am not focussing my at- 
tention on these matters for the pur- 
pose of deciding any of the questions 
posed so far but I am doing so with 
the object of expressing my consider- 
ed view on the question as to whe- 
ther a transfer can be made without 
the consent of the Judge concerned 
or not. The purpose of national in- 
tegration, if otherwise it is a good 
thing to be achieved, or the need of 
a particular High Court for a Judge 
possessing a particular type of profi- 
ciency or some such grounds of pub- 
lic interest can. well be achieved at 
the time of the initial appointments: 
as for example, a member of the bar 
practising in a particular High Court 
may be appointed at the very thresh- 
old, if he so agrees to be appointed, 
a Judge of another High Court so 
that after retirement he may come 
back and resume his practice in the 
High Court where he was so doing. I 
shall, perhaps, be crossing my per- 
missible limits if I embark to write 
an essay or a thesis on the various 
aspects of the needs of such public 
interest high-lighting the minus 
points also in them, nor will it serve 
any useful purpose. These are mat- 
ters of policy decision entirely with- 


in the realm of the governmental 
power. 
127. I, however, cannot check my- 


self from pointing out one more so- 
called example of public interest said 
to be in the alleged justification of 
the order of transfer. I need not ela- 
borately refer to all the facts which 
are in the records of this case to jus- 
tify the hints which I am going to 
throw hereafter. The provision for 
compensatory allowance made jin 
Cl. (2) of Art. 222 was deleted in 
1956 but was re-introduced in the 
year 1963 when Shri A, K. Sen was 
the Law Minister of the Government 
of India. From his speech quoted in 
the judgment of the High Court as 
also from other facts given in the 
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counter of the Union Government it 
is clear that although several trans- 
fers were made during the period of 
about 25 years since the advent of 
the Constitution, invariably as a mat- 
ter of prudence, if not as a matter of 
rule, they were done with the con- 
sent of the Judge concerned, Mr. Sen 
in his speech also laid stress on. this 
jaspect of the matter. What led, all 
of a sudden, the then Central Gov- 
‘ernment during the time of emer- 
gency in the year 1976 to suddenly 
transfer as many as 16 Judges from 
ione High Court to the other, How 
idid the necessity of public interest 
|sprout so suddenly which led the 
Government to make this mass trans- 
fers? Allegations with reference to 
the particular examples were made in 
the writ petition of the respondent 
to show that by and large only those 
Judges were picked up for transfer 
'who during the period of emergency 
had delivered judgments which were 
not to the liking of the then Gov- 
ernment. These allegations were con- 
troverted in the counter of the Union 
Government. Truth or otherwise of 
the facts alleged were perhaps not 
justiciable in the case, or in any 
event, could not be adjudicated upon. 
But one thing is certain which I 
would venture to say, and perhaps 
not unjustifiably or by crossing the 
permissible limits, that the order of 
transfer of so many Judges at one 
and the same time created a sense of 








fear and panic in the minds of the 
Judges and others throughout the 
country and led them to suspect 


strongly that the orders of transfers 
were made by and large in cases of 
Judges who had shown exemplary 
courage and independence even dur- 
ing the period of emergency in de- 
livering judgments which were not to 
the liking of the men in authority, 
including the judgments in many 
MISA cases. I am not concerned to 
say here whether the judgments de- 
livered were right or wrong. No- 
body can say that a Judge is liable 
to be transferred because he has de- 
livered a wrong judgment. But one 
thing is certain, and I again take 
courage to say so with the utmost 
responsibility, that the panic created 
had shaken the very foundation and 
the structure of the independence of 
the judiciary throughout the country. 
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128. In a democratic set up of 
our country, as enshrined in the Con- 
stitution, the judiciary, in one sense 


is not a structure of a very big 
magnitude, but surely it is like a 
watching tower above all the big 


structures of the other limbs of State. 
From the top of its respective to- 
wers, the highest judiciary either be 
it in the State or the Centre keeps a 
watch like a sentinel on the func- 
tions of the other limbs of the State 
as to whether they are working in 
accordance with the law and the 
Constitution, the Constitution being 
supreme. History of the world in 
some countries is not wanting in ex- 
amples to illustrate and indicate that 
those wishing to deviate from demo- 
cracy do not always like and relish 
the watching of their actions by the 
sentinels: calculated and designed at- 
tempts were made to erode the 
structure of the tower bit by bit. 
There have been and may be several 
methods to do so. One of them may 
be, if there is any truth in it, to 
transfer Judges who do not toe the 
line of the Government in power or 
fall in the current of their philoso- 
phy. How dangerous will it be to 
permit such a thing by granting of a 
bald and unbridled power to the Cen- 
tral Government to achieve such an 
object? I may add that the safety 
valve of the effective consultation 
with the Chief Justice of India may 
not prove to be sufficiently effective 
to check up this tendency of the 
executive, There may be several 
methods of setting at naught the check 
of the safety valve.. It needs no ela- 
boration. 


129. To some extent the remarks 
made by me above are illustrated by 
the terms of the consent order it- 
self, Democratic franchise brought 
about a change in the Government 
and the present Government catego- 
rically say that they “do not consi- 
der that there was any justification 
for transferring Justice Sheth from 
Gujarat High Court and propose to 
transfer him back to that High 
Court.” One is merely left to conjec- 
ture what public interest led the pre- 
vious Government to transfer Shri 
Justice Sheth; which the present Gov- 
ernment found to be unjustified. Sup- 
posing there is a change of Govern- 
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ment again then Justice Sheth may 
be transferred again, Are the Judges, 
thus, to be treated like a pack of 
tobacco to be transferred from one 
place to another at the sweetwill of 
the Government? 


130. In the background set out 
above I now come to the real grip of 
the matter as to whether a transfer 
can be made without the consent of 
the Judge concerned under Art. 222 
(1) which reads thus: 


“222. Transfer of a judge from 
one High Court to another— (1) The 
President may, after consultation 
with the Chief Justice of India, trans- 
fer a Judge from one High Court to 
any other High Court.” 


There are no words of limitation 
either express or implicit in the arti- 
ele; nor do I think that Mr, Seervai 
is quite accurate and correct in pres- 
sing into service the canons of inter- 
pretation laid down in some of the 
cases viz, The River Wear Commrs. 
v. William Adamson (1877) 2 AC 743 
and R. M, D. Chamarbaugwalla v. 
The Union of India, 1957 SCR 930: 
(AIR 1957 SC 628), There are cases 
and eases, one line taking the view 
that no words may be added to or 
subtracted from the statute while in- 
terpreting it, If it has a plain and un- 
ambiguous meaning it must be ad- 
hered to, If there is any ambiguity 
it may be resolved on principles well 
known and fully established. There 
is another line of cases taking the 
view that the Courts should try to 
understand the real intention of the 
Legislature and the true meaning of 
the words used. In such cases the 
history of the legislation, its purpose, 
context and the object to be achieved 
were pressed into service for inter- 
preting it even though the words 
used in the statute were not ambigu- 
ous or uncertain, But I am of the 
view that this line of reasoning will 
not solve the difficulty of interpret- 
ing Art. 222 in the manner suggested 
by Mr. Seervai, The key to the 
solution lies in the various Articles of 
the Constitution itself. It is of a dif- 
ferent kind, That key has to be dis- 
covered and found out, of course, in 
the background of the various salient 
and the highest principles of main- 
taining the independence of the judi- 
ciary as far as it is permissible to 
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do so within the terms of the Con- 
stitution. There is no All India 
cadre of High Court Judges in our 
country, Of and on there has been a 
talk or debate in this regard. Whether 
it will be advisable to do so or not 
is a very controversial matter and I 
refrain from expressing any opinion 
of mine on this issue as it is neither 
advisable nor necessary to do so, 
131. Section 200 of the Govern- 
ment of India Act, 1935 provided for 
the establishment and constitution of 
a Federal Court consisting of a Chief 
Justice and certain number of other 
Judges. Under sub-section (3) (a) a 
Judge of a High Court (leaving aside 
the details) was qualified for the ap- 
pointment as a Judge of the Federal 
Court, Under Section 200 a High 
Court consisted “of a Chief Justice 
and such other Judges as the Gover- 
nor General may from time to time 
deem it necessary to appoint.” Under 
sub-section (2) every Judge of a 
High Court was entitled to hold of- 
fice until he attained the age of 60 
years but it was subject to threé 
provisos mentioned therein: (a) a 


‘Judge could resign his office: (b) he 


could be removed from his office on 
the ground of misbehaviour or of in- 
firmity of mind or body ete; (c) the 
office of a Judge stood vacated “by 
his being appointed to be a Judge of 
the Federal Court or of another High 
Court”. Neither in proviso (c) nor 
in any other section of the Govern- 
ment of India Act was the word 
*transfer” used or such a power con- 
ferred in terms on the Governor Ge- 
neral. | 

132. Now let me examine the re- 
levant provisions of the Constitution 
of India. Art. 124 provides for the 
establishment and constitution of the 
Supreme Court as consisting of a 
Chief Justice of India and certain 
number of other Judges. A Judge of 
the Supreme Court is appointed under 
clause (2) of Art, 124. He holds office 
until he attains the age of 65 years 
subject to two provisos, viz., (a) re- 
signation and (b) removal. A Judge 
of the High Court is qualified to be 
appointed as a Judge of the Supreme 
Court under clause (3) (a). Under 
clauses (4) and (5) a Judge of the 
Supreme Court may be removed on 
the ground of proved misbehaviour or 
incapacity. 
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133. As I have said above there is 
no all India cadre of High Court 
Judges. Art. 214 says “there shall be 
a High Court for each State". Accord- 
ing to Art, 216 “Every High Court 
shall consist of Chief Justice and 
such other Judges as the President 
may from time to time deem it neces- 
sary to appoint’ Appointment and 
conditions of the office of a Judge of 
a High Court are provided for in Art. 
217 which clearly indicates that a 
qualified person is appointed as a 
Judge of a particular High Court in a 
particular State at the threshold. He 
is entitled to hold office as a Judge of 


| that High Court until he attains the 





age of 62 years. But this is subject 
to three exceptions mentioned in the 
proviso appended to clause (1) of Art. 
217. Provisos (a) and (b) respectively 
deal with the resignation from the 
office of a Judge by his voluntary ac- 
tion and his removal from office in 
the manner provided in clause (4) of 
Art, 124 as in the case of the removal 


| of a Judge of the Supreme Court. Pro- 
| viso (e) is important and is as follows: 


“the office of a Judge shall be vaca- 


| ted by his being appointed by the 


President to be a Judge of the Sup- 
reme Court or by his being transfer- 
red by the President to any other 
High Court within the territory of 
India.” 

Article 222 (1) confers power on the 
President to transfer, Before I make 
my comments it is necessary to read 
Art, 219 which says: 


“Every person appointed to be a 
Judge of a High Court shall, before 
he enters upon his office, make and 


' subscribe before the Governor of the 


State, or some person appointed in 
that behalf by him, an oath or affir- 
mation according to the form set out 

an the purpose in the Third Sche- 
ule. 


Similarly, in the case of a Supreme 
Court Judge it has been provided in 
clause (6) of Art, 124: 


“Every person appointed to be a 
Judge of the Supreme Court shall, be- 
fore he enters upon his office, make 
and subscribe before the President, or 
some person appointed in that behalf 
by him, an oath or affirmation accord- 
ing to the form set out for the pur- 
pose in the Third Schedule.” 
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The important thing to notice is that 
if the office of a Judge is vacated by 
his resignation or removal, there is no 
question of his re-entering the office 
of a Judge either of the Supreme 
Court or the High Court; but if the 
office is vacated under proviso (c) of 
Art, 217 then on appointment as a 
Judge of the Supreme Court he has 
to re-enter and occupy that office in 
accordance with Art, 124 (6). What is 
the effect of the office of a Judge be- 
ing vacated by his transfer to any 
other High Court? Does it stand vaca- 
ted as soon as the order of transfer is 
made? Or, is it vacated when he 
assumes Office as a Judge of the High 
Court to which he is transferred? 
Proviso (c) provides for the vaca- 
tion of the office of a Judge 
of the High Court from which 
he is transferred but Art. 222 does not 
make any provision for re-entering 
the office or occupying it as a Judge 
of the different High Court to which 
he is transferred. The only mode and 
the procedure left for that purpose is 
to be found in Art, 219 and nowhere 
else, The mere order of transfer does 
not make him a Judge and a member 
of the High Court to which he is 
transferred, There is no such condi- 
tion of service or office of a Judge 
provided for in the Constitution or in 
any other law, Appointment as a 
Judge to the Supreme Court and 
transfer to another High Court within 
the meaning of proviso (c), in my 
Opinion, are in substance on the same 
footing. Appointment of a High 
Court Judge to be a Judge of the Sup- 
reme Court is not a mere act of 
transfer as it is an appointment to a 
higher Court. Yet for the continuity 
of the service, pension, travelling 


-allowance etc, it has been treated as a 


transfer of the Judge from the High 
Court to the Supreme Court for being 
appointed to the latter Court. The 
word “transfer” has been used in 
proviso (ec) of Art. 217 (1) and Art. 
222 (1) because the transfer is from 
one High Court to another as a High 
Court Judge and not to any superior 
Court. But yet the effect of the trans- 
fer is to make the Judge transferred 
to vacate his office of a Judge of the 
High Court from which he is trans- 
ferred and to appoint him as a Judge 
of the High Court of another State. 


For the purpose of continuity of ser- 
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vice, pension, travelling allowance 
etc., there is hardly any difference 
between the case of appointment of a 
High Court Judge to the Supreme 
Court, and transfer to another High 
Court. 


134. I may lend further support to 
the view expressed above, as rightly 
pointed out by Mr. Seervai, from the 
two matters in the Schedules to the 
Constitution, Clause 11(b) of Part D 
of the Second Schedule says: 

**Actual service’ includes — 


(iii) joining time on transfer from a 
High Court to the Supreme Court or 
from one High Court to another.” 

It is plain that the joining time on 
transfer in both the cases will keep 
the Judge transferred either to the 
Supreme Court or to the High Court, 
a Judge of the High Court from 
which he is transferred until he as- 
sumes charge of his office on appoint- 
ment as a Judge of the Supreme 
Court or of another High Court. The 
form of oath or affirmation to be 
made by the Judges of High Courts as 
prescribed in the Third Schedule clear- 
ly indicates that under Art. 219 the 
Judge takes the oath on his being 
appointed to be a Judge of a particu- 
lar High Court and not of any High 
Court in India. To me it appears, 
and I say at the cost of repetition, 
that a transferred Judge cannot be- 
come a Judge of the High Court to 
which he is transferred without tak- 
ing his fresh oath in accordance with 
Art, 219 and in the form prescribed 
in the Third Schedule, It was point- 
ed out by the Attorney General that 
if it was so then the requirement of 
consultation with the Governor of a 
State and the Chief Justice of the 
High Court to which a Judge is 
transferred in accordance with Cl. (1) 
of Art. 217 was also necessary but 
there is no such provision in Art, 222. 
To me it appears that it may be a 
lacuna or this may not have been 
thought quite necessary, But that 
does not take away the effect of Art. 
219. 

135. In State of Assam v. Ranga 
Mahammad (1967) 1 SCR 454: (AIR 
1967 SC 903) Hidayatu lah J., as he 
then was, delivering the judgment on 
behalf of a Constitution Bench, with 
reference to the interpretation of Arts. 


233 and 235 pointed out at page 460: 
(of SCR): (at pp. 906, 907 of AIR). 

“In the same way the word ‘posting 
cannot be understood in the sense of 
‘transfer’ when the idea of appoint- 
ment and promotion is involved in the 
combination. In fact this meaning is 
quite out of place because ‘transfer" 
operates at a stage beyond appoint- 
ment and promotion.” 


The above passage would lend sup- 
port to the view that transfer operates 
at a stage beyond appointment, But 
then, a vital distinction has to be no- 
ticed between the language of the 
various Articles in Chapter V of Part 
VI mentioned above and Art. 233 
occurring in Chapter VI of that Part. 
The said Article in terms uses the 
words :-—— 


“Appointments of persons to be, 
and the posting and promotion of, dis- 
trict Judges in any State ............ 4 

The appointment, therefore, is to 
the post of a District Judge in a parti- 
cular State and not for holding the 
office of a District Judge in a parti- 
cular District. Similarly, there are 
other All India Services, such as in 
the Income Tax Department, in the 
Income Tax Appellate Tribunal, in 
the Customs Departments ete. where 
the appointments are to the All India 
cadre in a particular service, In such 
a service orders of transfers are made 
transferring a particular officer from 
one place to another, In terms it does 
not require vacating his office of the 
post in a particular place and assump- 
tion of it in another place in any pres- 
ecribed form or special manner. The 
mere order of transfer brings about 
both the results. In the case of High 
Courts, however, they being the 
courts of record and the highest courts 
in the federal structure of our Consti- 
tution in their respective States, the 
founding-fathers adopted a different 
scheme, Although they made a depar- 
ture in providing for transfer of a 
Judge from one High Court to another 
in Art, 222 from the provisions of the 
Government of India Act. in substance, 
they did not do so, as they did not 
prescribe any mode for the transfer- 
red Judge acquiring his office of a 
Judge of the High Court to which he 
js transferred. The provision appa- 
rently conferring this bald power on 
the President seems to have been 
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made just for the purpose of keeping 
it so on the Statute Book and not for 
the purpose of utilizing it in the man- 
ner it was done in the year 1976. In 
my considered judgment it could not 
be so utilised. It may well be that 
public interest in some cases does 
require and necessitate the transfer of 
a Judge from one High Court to ano- 
ther but it is strange to think that a 
Judge could be compelled to vacate 
his office of the Judge of a High 
Court to which he was initially appoint- 
ed and assume office as a Judge of 
another High Court without his con- 
sent. If this view was possible to be 
taken in the case of transfer, it was 
all the more reasonable to do so in 
the case of appointment of a High 
Court Judge to be a Judge of the 
Supreme Court, Articles dealing with 
appointments of Judges either to the 
High Court or to the Supreme Court 
do not, in terms, require the consent 
of the appointee, yet nobody has 
suggested so far nor could anybody 
do so with any semblance of justifi- 
cation that a Judge of the High Court 
can be appointed a Judge of the Sup- 
reme Court without his consent, Pub- 
lic interest may require that he should 
be so appointed. But at the same 
time public interest also demands non- 
interference with the independence of 
the judiciary by not forcing a Judge 
to vacate his office of a Judge of the 
High Court to which he was appoint- 
ed and to accept the office of a Judge 
of the Supreme Court or the High 
Court without his consent, until and 
unless a special law or procedure has 
been made or prescribed guarding 
against any inroad on the indepen- 
dence of the judiciary. 


136. I am tempted to adopt the 
reasoning of Lord Reid and Lord 
Pearce given in the quotations of their 
speeches in the case of Rondel v. 
Worsley (1969) 1 AC 191. Quoting 
Lord Justice Fry at p, 299 Lord Reid 
has said: 

“The rule of law exists, not because 
the conduct of those persons ought 
not of itself to be actionable, but be- 
cause if their conduct was actionable, 
actions would be brought against 
judges and witnesses in cases in which 
they had not spoken with malice, in 
which they had not spoken with false- 
hood. It is not a desire to prevent 
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actions from being brought in cases 
where they ought to be maintained 
that has led to the adoption of the 
present rule of law; but it is the fear 
that if the rule were otherwise, 
numerous actions would be brought 
against persons who were merely dis- 
charging their duty. It must always 
be borne in mind that it is not inten- 
ded to protect malicious and untruth- 
ful persons, but that it is intended to 
protect persons acting bona fide, who 
under a different rule would be liable, 
not perhaps to verdicts and judg- 
ments against them, but to the vexa- 
tion of defending actions.” 


Lord Pearce has quoted at page 269 
a passage from the speech of Lord 
Earl of Halsbury, L, C. which runs 
as follows: 


“It is very obvious that the public 
policy which renders the protection of 
witnesses necessary for the adminis- 
tration of justice must as a necessary 
consequence involve that which is a 
step towards and is part of the ad- 
ministration of justice—namely, the 
preliminary examination of witnesses 
to find out what they can prove, It 
may be that to some extent it seems 
to impose a hardship, but after all the 
hardship is not to be compared with 
that which would arise if it were im- 
possible to administer justice, because 
people would be afraid to give their 
testimony.” 

I am not concerned to examine in 
this case whether the law in India in 
this regard is exactly the same or not 
but I felt tempted to quote those 
passages to show that there may be 
necessity and justification on the 
ground of public interest or policy for 
the transfer of Judges from one High 
Court to another. although it may be 
few and far between or even puni- 
tive in character, but to do so without 
the consent of the Judge concerned 
will bring about devastating results 
and cause damage to the tower of 
judiciary and erosion in its indepen- 
dence. If adequate safeguards are 
provided for to examine individual 
cases on merits by an impartial and 
independent body, the matter may be 


‘different, ° 


137. Learned Attorney General 
argued that to impose the condition of 
consent in the power of transfer 
engrafted in Art. 222 is a denial of 
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the power itself. I do not accept this 
submission to be quite correct. It is 
tantamount to merely circumscribing 
_ the power in a narrow limit and put- 
ting restrictions upon it, If the 
scheme of the relevant articles of the 
Constitution alluded to by me above 
warrant such a view, as it does, in the 
interest of the independence of the 
Judiciary, I for one, would cast my 
vote in its favour as my judicial 
conscience does not permit me to 
allow the executive to tamper with 
the independence of the judiciary in 
this fashion. I would try to prevent 
it if it is possible to do so on justifi- 
able, valid and reasonable grounds. 


138. I would end my judgment by 
quoting a memorable passage from 
the judgment of Lord Pearce in the 
ease of Don John Francis Dougles 
Liyanage v. The Queen (1967) 1 AC 
259 at p. 291: 

“If such Acts as these were valid 
the judicial power could be wholly 
absorbed by the legislature and taken 
out of the hands of the judges. It is 
appreciated that the legislature had 
no such general intention. It was 
beset by a grave situation and it took 
grave measures to deal with it, think- 
ing, one must presume, that it had 
power to do so and was acting rightly. 
But that consideration is irrelevant, 
and gives no validity to acts which 
infringe the Constitution, What is 
done once, if it be allowed, may be 
done again and in a lesser crisis and 
Jess serious circumstances, And thus 
judicial power may be eroded. Such 
an erosion is contrary to the clear 
intention of the Constitution. In their 
Lordships’ view the Acts were ultra 
vires and invalid.” 

I am conscious of the fact that I am 
not dealing with the vires, nor could 
I do so, of the provisions of the Con- 
stitution contained in Art. 222. But I 
have extracted the above passage with 
the purpose of laying stress on the 
words “what is done once, if it be 
allowed, may be done again and ina 
lesser crisis and less serious circums- 
tances.” If the Constitution allows it, 
let it be done. We cannot prevent it. 
But if such a situation is possible to 
be restrained by the rules of construc- 
tion and interpretation of the various 
articles of the Constitution, we shall be 
failing in our duty if we do not do so 
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in the larger interest of our country 
and the preservation of the demo- 
cracy. 


Order accordingly 
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Seth R. Dalmia, Appellant v. The 
Commissioner of Income Tax, Delbi, 
Respondent. 


Civil Appeal No. 1519 of 1971, D/- 
21-9-1977. 


(A) Income Tax Act (1922), S. 12 (2) 
—Applicability — Conditions to he 
fulfilled — Interest paid on loan rais- 
ed for acquisition of shares, when 
deductible, ILR (1971) 1 Delhi 30, 
Reversed, 


Before S. 12 (2) could apply, the 
following conditions must be fulfilled: 

(i) the expenditure must have been 
incurred solely and exclusively for 
the purpose of earning income or 
making profit; 

(ii) the expenditure should not be 
in the nature of a capital expenditure; 

(iii) the amount in question should 
not be in the nature of personal ex- 
penses of the assessee; 

(iv) that the expenditure should be 
fneurred in the accounting year; and 

(v) there must be a clear nexus 
between the expenditure incurred and 
the income sought to be earned. 

The assessee’s main business was 
not dealing in shares. A genuine 
and bona fide contract had been enter- 
ed into between him and a Bank for 
transfer of a large number of shares 
to him, In pursuance of this agree- 
ment, the assessee had raised a loan 
of certain amount from the Bank ir 
order to acquire the shares and hac 
paid interest of certain amount on the 


said loan, As a result of the saic 
acquisition, under the terms of the 
agreement, the dividends, rights 


bonuses etc. held by the Bank were 
held for the benefit of the assessee 
after they were declared. 

Held that if the assessee had no 
taid the interest on the loan raisec 
by him, he would not have beer 
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able to get the dividend income and 
therefore, there was a direct nexus 
between the expenditure incurred by 
him as interest and the earning of the 
dividend income. He had clearly 
established that the expenditure 
aforesaid was incurred solely and 
wholly for the purpose of earning the 
bonuses and dividend income. As the 
shares were not his stock-in-trade, it 
could not be said that the interest 
paid by him to the Bank was an ex- 
penditure of a capital nature, nor was 
there any material to show that the 
expenditure incurred by him amount- 
ed to his personal expenses. The 
conditions of S. 12 (2) being fulfilled, 
the assessee was in law entitled to 
the deduction of interest amounting 
to Rs. X under S. 12 (2), ILR (1971) 1 
Delhi 30, Reversed, AIR 1950 PC 90 
(97), Rel. on. (Para 10) 


(B) Income Tax Act (1922), S.10 (2) 
(xv) — Capital expenditure or revenue 
expenditure — Damages paid by 
assessee due to his own default whe- 
ther capital expenditure, 

The assessee entered into an agree- 
ment with a Bank for transfer of a 
large number of shares to him for 
certain amount, Under the terms of 
agreement, if for any reason, the 
shares were not taken delivery of by 
the assessee by certain date, the Bank 
would be at liberty to sell the then 
undelivered shares and to hold the 
assessee liable for the difference in 
price fetched by the shares. The 
assessee failed to take delivery of 
some of the shares until the specified 
date and paid Rs. Y as damages for 
his failure to take delivery. 


Held that as the assessee’s main 
business was not dealing in shares the 
damages paid were due to his own 
default and the damages would, there- 
fore be a capital expenditure rather 
than a revenue one. ILR (1971) 1 Delhi 
30, Affirmed. (Para 11) 

(C) Income Tax Act (1922), S. 10 — 
Assessee by borrowing certain amount 
acquiring shares — His claim under 
S, 12 (2) for deduction of interest paid 
on loan, allowed — Exemption in res- 
pect of dividend income could not be 


claimed, ILR (1971) 1 Delhi 30, 
Reversed. (Para 12) 
Cases Referred: Chronological Paras 
(1975) 100 ITR 67 (Bom) 9 


(1971) 82 ITR 648 (Bom) 8 


R. Dalmia v. L-T. Commr., Delhi (F. Ali J.) 


(Pr. 1] S.C. 2395 


(1969) 72 ITR 296 (All) 7 
AIR 1965 SC 1201:56 ITR 52 6 
(1959) 36 ITR 329 (Bom) 6 


AIR 1951 SC 278 : 20 ITR 1 5, 10 
AIR 1950 PC 90 5 

Mr. Bishamber Lal, Advocate, for 
Appellant; Mr. V. P. Raman, Addl. 


Sol-Gen. (Mr. J. Ramamurthi, Advo- 
cate, with him), for Respondent, 


FAZAL ALI, J.:-—- In-this appeal by 
special leave, the assessee who is an 
individual had purchased a large 
number of shares from the Bharat 
Bank Ltd, for Rs, 44,14,990/- by 
borrowing this amount from the Bha- 
rat Bank and he paid interest of Rs. 
2,04,744/- on the said amount, In fact 
four years back i.e, in 1944-45 the 
joint family of which the assessee was 
a member had sold these very shares 
along with other shares to the Bharat 
Bank Ltd. The agreement by which 
the assessee purchased these shares is 
dated February 5, 1948 and is to be 
found at Annexure A on p, 19 of the 
Paper Book. In spite of the fact that 
the assessee had agreed to buy the 
shares from the Bharat Bank Ltd. he 
did not take delivery of the transfer 
forms and the share certificates by 
making payment of the purchase 
price. Under the agreement dated 
February 5, 1948 it was agreed that 
the shares would be taken delivery of 
on or before March 31, 1948. It was 
further agreed that if the shares were 
not taken delivery of by this date, 
the dividends, rights, bonuses etc. 
which may be declared after that date, 
namely, March 31, 1948 will be held 
by the Bank for the benefit of the 
assessee and the assessee would be 
liable to pay interest at the rate of 
6% p.a. on the purchase price from 
April 1, 1948 till actual delivery of 
the shares. Clause (4) of the agree- 
ment provided that if for any reason 
the shares were not taken delivery of 
by March 31, 1951, the Bank will be 
at liberty to sell the then undelivered 
shares and to hold the assessee liable 
for the difference in the price fetched 
by the shares. The assessee did not 
take delivery of some of the shares 
until March 31, 1951, and paid a sum 
of Rs. 1,05,000/~ as damages for his 
failure to take delivery as stipulated 
in the agreement between the parties. 
It is also the admitted case of the 
parties that the assessee earned a divi- 
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dend income of Rs. 95,664/-. The 
assessment year in the instant case is 
1953-54 ie. the previous year ending 
September 30, 1952, The assessee 
claimed that he was entitled to deduct 
the interest paid for acquiring the 
shares worth Rs. 44,14,990/- and, 
therefore, a sum of Rs. 2,04,744/- was 
deductible under S. 12 (2) of the In- 
come-tax Act, 1922 — hereinafter re- 
ferred to as ‘the Act’, It was further 
alleged by the assessee that even the 
- damages amounting to Rs 1,05,000/- 
which he had paid to the Bharat Bank 
for not taking delivery of the shares 
were also deductible because this was 
a business expenditure. Finally, the 
assessee also claimed that the sum of 
Rs, 95,664/- being the dividend in- 
come was not to be included in the 
total income of the assessee. The In- 
come-tax Officer rejected all the pleas 
taken by the assessee and disallowed 
the deductions claimed by the assessee 
as mentioned above. The Income-tax 
Officer also included the sum of Rs. 
95,664/- in the total income of the 
assessee, 

2. The assessee filed an appeal 
before the Appellate Assistant Com- 
missioner who affirmed the order of 
the Income-tax Officer, though on 
slightly different grounds with which 
We are not concerned here. There- 
after the assessee filed an appeal be- 
fore the Tribunal which gave a finding 
that under the facts and circumstan- 
ces of the present case there was no 
transfer of equitable title in the shares 
to the assessee and, therefore, he was 
not entitled to any deduction of the 
interest paid by him on the capital 
amount which constituted the pur- 
chase money of the shares. The Tri- 
bunal further held that the interest 
paid was of a capital nature and did 
not fall within the ambit of S, 12 (2) 
of the Act. As regards the assessee’s 
claim to the dividend income of Rs. 
95,664/-, the Tribunal held that as the 
said income had been credited to the 
account of the assessee in terms of 
cl. (3) of the agreement dated Febru- 
ary 5, 1948 it had not been actually 
earned by the assessee and the re- 
ceipt of the dividend by the Bank was 
only taken into account for finalisation 
of the price. The Tribunal accordingly 
directed deletion of this amount from 
the total income of the assessee. As 
regards the third point, namely, the 
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sum of Rs. 1,05,000/- which the 
assessee paid as damages to the Bank, 
the Tribunal held that as the assessee 
was not doing business exclusively in 
Shares he was not entitled to set off 
E interest paid by him as revenue 
Oss. 

3. Thereafter the appellant moved 
the Tribunal for making a reference 
to the High Court and after hearing 
counsel for the parties the Tribunal 
referred the following questions for 
the opinion of the High Court: 

“(1) Whether on the facts and in 
the circumstances of the case the 
tribunal rightly rejected the assessee’s 
claim for deduction of the interest 
payment of Rs. 2,04,744/- ? 

(2) Whether on the facts and in the 
circumstances of the case the tribunal 
rightly held that the revenue was not 
estopped from disallowing the claim 
for the deduction of the interest 
amount in view of the allowance of 
such claim in the past? 

(3) Whether on the facts and in the 
circumstances of the case the tribunal 
rightly disallowed the loss of Rs. 
1,05,000/- in respect of 7500 preference 
shares of the Dalmia Investment Com- 
pany Ltd. ? 

(4) Whether on the facts and in 
the circumstances of the case the tri- 
bunal rightly held that the dividend 
amount of Rs, 95,664/- did not consti- 
tute the income of the assessee?” 


Out of these questions, Question 
No, (2) has not been pressed 
by the appellant because it is 


well settled that there is no ques- 
tion of estoppel or res judicata 
in relation to the assessment of diffe- 
rent years. Thus the only questions 
that were to be determined by the 
High Court were Questions Nos. (1), 
(3) and (4), The High Court agreed 
with the Tribunal that in the facts 
and circumstances of the case there 
was no transfer of equitable title of 
the shares to the assessee and, there- 
fore, he was not entitled to claim 
deduction of Rs. 2,04,744/-- The 
finding of the Tribunal on Question 
No. (3) was also upheld and the High 
Court agreed that the loss of Rs. 
1.05,000/- was rightly disallowed. On 
Question No, (4) the High Court, also 
agreed with the view of the Tribunal 
and held that this amount could not 
be included in the total income of the 
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assessee, The assessee has come up 
to this Court, after obtaining special 
leave from this Court. 


4. Both the Tribunal and the High 
Court have gone into the question of 
transfer of equitable title at very 
great length, but in the facts and cir- 
cumstances of this case, after hearing 
the parties and going through the re- 
cord we feel that the question of 
transfer of equitable title is a vexed 
question of law and is not free from 
difficulty. Having regard to the pecu- 
liar facts of this case, it is not neces- 
sary for the Court to decide the ques- 
tion of equitable transfer in order to 
give relief to the appellant on Ques- 
tion No, (1). In other words, we are 
of the opinion that the question as to 
whether or not the appellant is entitled 
to a deduction of Rs. 2,04,744/- can 
be decided without touching or affect- 
ing the question of transfer of equita- 
ble title to the assessee. This can be 
done by examining the scope and ambit 
of S. 12 (2) of the Act in order to find 
out if the assessee’s case for payment 
of interest can come within the four 
corners of that section. In these 
circumstances we do not propose to 
go into the question of transfer of 
equitable title which had occupied a 
greater part of the judgments of the 
High Court and the ‘Tribunal, We 
would, however, like to make it clear 
that we should not be taken to have 
affirmed the decision of the High 
Court on this point, but we refrain 
from expressing any opinion thereon 
in the view that we take in the pre- 
sent case, 


5. In Bank of India v, J. A. HL 
Chinoy, AIR 1950 PC 90 at P, 97 
Lord MacDermott pointing out the 
extent of the doctrine of transfer of 
equitable title to a purchaser observed 
as follows: . 


“Their Lordships do not desire to 
cast doubt on the proposition that in 
India a purchaser of shares (which 
under the Indian Sale of Goods Act 
come within the definition of “goods’’) 
does not acquire an equitable interest 
by virtue of the contract of sale, But 
they cannot agree with the applica- 
tion of this proposition which com- 
mended itself to the Appellate Court. 
No doubt as between a company and 
a purchaser of shares therein the date 
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of completion is all important. But as 
between vendor and purchaser, where 
the contract does not otherwise pro- 
vide, the term to be implied as to 
dividends is not confined to dividends 
still to be declared in respect of a 
period or periods prior to the con- 
tract. It includes such dividends but 
that is not because the period in 
which they were earned is crucial; 
what is crucial is the date or dates of 
declaration.” 


It would appear from the observa- 
tions of the Privy Council that even 
though the transaction may not 
amount to acquisition of equitable 
interest, yet between the vendor and 
the purchaser the term regarding 
payment of the declared dividend 
would be fully effective because once 
the dividends are declared they will 
be deemed to have accrued to the 
purchaser even though there may not 
have been any transfer of equitable 
title to the purchaser, In the instant 
case, cl, (3) of the agreement by which 
the assessee purported to acquire 
shares from the Bank runs thus: 


“That if the shares are not taken 
delivery of by 31-3-48 the dividends, 
rights, bonuses, ete., that may be dec- 
lared after that date, will be for your 
benefit, but you will be liable to pay 
interest at 6% from 1-4-1948 till the 
date of actual delivery on the price of 
the shares calculated at the rates 
abovementioned.” 


A perusal of the statement made in 
this paragraph manifestly reveals that 
even if the shares are not taken deli- 
very of by the assessee, the dividends, 
rights, bonuses ete. which may be 
declared after that date were to be 
held by the Bank for the benefit of 
the purchaser, Thus the principle 
which is deducible from the decision 
of the Privy Council in J. A. H. 
Chinoy’s case fully applies to the 
facts of the present case. It follows, 
as a logical corollary, therefore. that 
even if there was no transfer of 
equitable title to the assessee, since 
a Company declared the dividend ete. 
which would be an additional source 
of income to the assessee, would 
he not be entitled to deduct a sum 
of Rs. 2,04,744/- being the interest 
paid on the lean for acquiring the 
shares? The position will become 
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clear if we extract S, 12 (2) of the 
Act as it stood at the relevant time: 


*(2) Such income, profits and gains 
shall be computed after making al- 
lowance for any expenditure incurred 
solely for the purpose of making or 
earning such income, profits or gains 
provided that no allowance shall be 
made on account of— 

(a) any personal expenses of the 
assessees, or 

(b) any interest chargeable under 
this Act which is payable without the 
taxable territories, not being interest 
on a loan issued for public subscrip- 
tion before the 1st day of April, 1938, 
or not being interest on which tax 
has been paid or from which tax 
has been deducted under Sec. 18, or 

(c) any payment which is charge- 
able under the head “Salaries” if it 
is payable without the taxable terri- 
tories and tax has not been paid 
thereon nor deducted therefrom 
under Section 18.” 


An analysis of this sub-section would 
show that in computing the income 
under this head the assessee is en- 
titled to deduction in respect of the 
expenditure incurred solely for the 
purpose of earning such income, pro- 
vided the expenditure is not of a 
capital nature and does not include 
any personal expenses incurred by 
the assessee. In other words, before 
this provision could apply, the fol- 
lowing conditions must be fulfilled: 

(i) the expenditure must have been 
incurred solely and exclusively for 
the purpose of earning income or 
making profit: 

(ii) the expenditure should not be 
in the nature of a capital expendi- 
ture; 

(iii) the amount in question should 
not be in the nature of personal ex- 
penses of the assessee; 

(iv) that the expenditure should be 
incurred in the accounting year; and 

(v) there must be a clear nexus be- 

tween the expenditure incurred and 
the income sought to be earned, 
In Eastern Investments Ltd. v. Com- 
missioner of Income-tax, West Ben- 
gal, 20 ITR 1 :(AIR 1951 SC 278) 
the facts were that the assessee 
which was an Investment Company 
was formed for acquiring, holding 
and dealing in shares. and Govern- 
ment securities belonging to C. 
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died and S was appointed Admin- 
istrator of his estate and in that 
capacity he sold 50,000 ordinary 
shares. Money was required by the 
Executor of C and he entered into an 
agreement with the assessee Com- 
pany by which the assessee agreed 
to reduce its share capital by Rs. 50 
lakhs by taking over from the Ad- 
ministrator 50,000 shares at Rs. 100/- 
per share and to receive instead de- 
bentures of the face value of Rs. 50 
lakhs carrying interest at 5% per 
annum. The agreement was sanc- 
tioned by the High Court and was 
ultimately carried out. The transac- 
tion was held to be genuine, 


Appellate Tribunal and the Calcutta 
High Court took the view that in 
computing the income of the asses- 
see the interest paid on the deben- 
tures could not be deducted under 
S. 12 (2) of the Act as this was not 
an expenditure for the purpose of 
earning the income, This Court, 
while reversing the judgment of the 
Calcutta High Court, held that once 
the transaction was held to be a 
genuine one it clearly fell within the 
purview of S. 12 (2) of the Act and 
the interest paid by the assessee was 


a permissible deduction under Sec- 
tion 12 (2) of the Act. In this con- 
nection, this Court observed as fol- 


lows (at p. 280 of AIR): 


“On a full review of the facts it is 
clear that this transaction was volun- 
tarily entered into in order indirectly 
to facilitate the carrying on of the 
business of the company and was 
made on the ground of commercial 
expediency, It therefore falls with- 
in the purview of S. 12 (2) of the In- 
come-tax Act, 1922, before its amend- 
ment. 


This being an investment company; 
if it borrowed money and ‘utilised the 
same for its investments on which it 
earned income, the interest paid by 
it on the loans will clearly be a per- 
missible deduction under S. 12 (2) of 
the Income-tax Act” 


The aforesaid case appears to be on 
all fours with the facts in the pre- 
sent case, In the instant case also 
it is not disputed before us that the 
agreement entered into between the 
parties was a genuine one. In fact 
the Tribunal had also held that the 
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agreement was actually acted upon, 
Once this was so, then the interest 
which the assessee paid on the loan 
of Rs. 44,14,990/- which came to 
Rs. 2,04,744/- was really paid for the 
purpose of earning income, namely, 
the dividends, bonuses ete, which 
were held by the Bank for the bene- 
fit of the assessee. The interest of 
Rs. 2,04,744/- paid by the appellant 
could not be said to be of a capital 
nature, nor could it be deemed to be 
personal expenses incurred by the as- 
sessee. In these circumstances, there- 
fore, the essential ingredients of Sec- 
tion 12 (2) are fully satisfied in this 
case and on the authority of this 
Court in Eastern Investments Ltd.'s 
case (supra) the appellants case 
squarely falls within the four cor- 
ners of S, 12 (2) as a result of which 
the amount of interest of Rs, 2,04,744 
was a permissible deduction under 
S. 12 (2) of the Act. 


6. In Bombay Steam Navigation 
Co, (1953) Private Ltd. v. Commr. of 
Income-tax, Bombay, 56 ITR 52 at 
p. 59: (AIR 1965 SC 1201 at p. 1204) 
in somewhat similar circumstances, 
this Court allowed the expenditure 
as, a deduction under S, 10 (2) (xv), 
and observed as follows: 


“But in our judgment interest paid 
by the assessee-company is a per- 
missible deduction under S. 10 (2) (xv) 
which permits “any expenditure not 
being an allowance of the nature 
described in any of the Cls. (i) to (xiv) 
inclusive and not being in the na- 
ture of capital expediture or perso- 
nal expenses of the assessee laid out 
or expended wholly and exclusively 
for the purpose of such business, 
profession or vocation” as a per- 
missible allowance in the computa- 
tion of profits or gains of the busi- 
ness carried on in the year of ac- 
The expenditure was 
incurred after the commencement of 
the business. The expenditure is not 
for any private or domestic purposes 
of the assessee-company. It is in the 
capacity of a person carrying on 
business that this interest is paid.” 
This Court further observed: 


‘Whether a particular expenditure 
is revenue expenditure incurred for 
the purpose of business must be de- 
termined on a consideration of all 
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the facts and circumstances, and by 
the application of principles of com- 
mercial trading. The question must 
be viewed in the larger context of 
business necessity or expediency, If 
the outgoing or expenditure is so re- 
lated to the carrying on or conduct 
of the business, that it may be re- 
garded as an integral part of the 
profit-earning process and not for ac- 
quisition of an asset or a right of a 
permanent character, the possession 
of which is a condition of the car- 
rying on of the business, the expen- 
diture may be regarded as revenue 
expenditure.” 

Apart from these decisions of this 
Court, a number of decisions of the 
High Courts have also taken the 
same view, In Ormerods (India), Pri- 
vate Ltd, v. Commr. of Income-tax, 
Bombay City, (1959) 36 ITR 329 
(Bom) the Bombay High Court al- 
lowed certain sums of money paid 
as interest on borrowed capital 
for the purchase of shares and held 
that the word “purpose” in the ex- 
pression “expenditure incurred solely 
for the purpose of making or 
ing such income, profits or 
did not mean motive for the transac- 
tion, much less can it mean ulterior 
motive or ulterior object. The Court 
held that as the investments were 
made for the purpose of earning in- 
come, the interest paid thereon would 
pe deductible under S. 12 (2) of the 

ct. 


7. A similar view was taken by 
the Allahabad High Court in J, K. 
Commercial Corporation Ltd. v. Com- 
missioner of Income-tax, U. P, (1969) 
72 ITR 296 (All) where it was held 
that any expenditure incurred for 
preservation or protection of a capi- 
tal asset was revenue in nature. The 
Court held that legal and travelling 
expenses incurred by the assessee for 
protecting dividend income and to en- 
sure the prospective dividend earning 
capacity were clearly allowable under 
S. 12 (2) of the Act. We find our- 
selves in complete agreement with 
the view taken by the Allahabad 
High Court in that case. 

8. In Smt, Nirmala M. Doshi v. 
Commr, of I-T.. Bombay City II, 
(1971) 82 ITR 648 (Bom) the Bombay 
High Court held that payment of in- 
terest for earning dividend income 
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was deductible under S. 12.(2) of 
the Act. ` 


9. In Commissioner of Iñcome-tax, 
Bombay City I v. H. H, Maharani 
Vijaykuverba Saheb of Morvi, (1975) 
100 ITR 67 (Bom) a Division Bench of 
the Bombay High Court held that the 
deduction which is permissible under 
sub-s. (2) of S, 12 is an expenditure 
incurred solely for the purpose of 
making or earning the income which 
has been subjected to tax and the 
dominant purpose of the expenditure 
incurred must be to earn income, It 
was further held that the connection 
between the expenditure and the 
earning of income need not be direct, 
and even an indirect connection 
could prove the nexus between the 
expenditure incurred and the in- 
come, We fully agree with the view 
taken by the Bombay High Court. 

10. In view of the direct decision 
of this Court in Eastern Investments 
Ltd.’s case (AIR 1951 SC 278) (supra) 
it is not necessary for us to multiply 
authorities. Summarising, therefore, 
the facts of the present case, the 
Position which emerges is as fol- 
lows: i 

(1) that a genuine and bona fide 
contract had been entered into be- 
tween the assessee and the Bank 
for transfer of large number of 
shares to the assessee; 


(2) that the assessee in pursuance 
of this agreement had raised a loan 
of Rs. 44,14,990/- from the Bank in 
order to acquire the shares and had 
paid interest of Rs. 2,04.744/- for 
this purpose; and 

(3) as a result of the aforesaid ac- 
quisition. under Cl, (3) of the agree- 
ment the dividends, rights, bonuses 
etc. held by the Bank were held 
for the benefit of the assessee after 
they were declared. It is obvious 
that if the assessee would not have 
paid the interest on the loan raised 
by him he would not have been able 
to get the dividend income. 

In these circumstances, therefore, 
there was a direct nexus between the 
expenditure of Rs. 2,04,744/- incur- 
red by the assessee as interest and 
the earning of the dividend income. 
The assessee has clearly established 
that the expenditure aforesaid was 
incurred solely and wholly for the 
purpose of earning the bonuses and 
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dividend income. As the shares were 
not the stock-in-trade of the appel- 
lant it could not be said that the in- 
terest paid by the assessee to the 
Bank was an expenditure of a capi- 
tal nature, nor was there any mate-' 
rial to show that the expenditure in-, 
curred by the assessee amounted to 
his personal expenses. In these cir- 
cumstances, we are satisfied that the 
case of the appellant in paying the’ 
interest amounting to Rs. 2,04,744/- 
falls clearly within S. 12 (2) of the 
Act and the conditions of the afore- 
said provision being fulfilled the as- 
Sessee was in law entitled to deduc- 
tion of the amount of Rs, 2,04,744/- 
under S. 12 (2) of the Act. We are, 
therefore, of the opinion that the 
High Court and the Tribunal were 
wrong in taking the view that the 
Income-tax authorities rightly  disal- 
lowed the amount of Rs. 2,04,744/- as 
claimed by the assessee, We are clear- 
ly of the opinion that this amount 
was a permissible deduction under 
S. 12 (2) of the Act and should have 
been allowed by the Income-tax 
Authorities, In these circumstances, 
therefore. we hold on question No. (1) 
that both the Tribunal and the High 
Court should have held that the as- 
sessee’s claim for deduction of inte- 
rest amounting to Rs. 2,04,744/- was 
wrongly rejected by the Income-tax 
Authorities. 


11. -So far as Question No, 3 re- 
lating to damages of Rs. 1,05,000/- 
paid to the Bank by the assessee for 
non-delivery of the shares is con- 
cerned, we are unable to agree with 
counsel for the appellant that this 
was a deductible expenditure, We 
have already pointed out that the as- 
sessee’s main business was not deal- 
ing in shares and, therefore, the 
damages paid were due to his owr 
default and would, therefore, be : 
capital expenditure rather than a re 
venue one. The High Court and thi 
Tribunal were right in disallowin; 
this amount. 


12. As regards Question No. (4 
the position is somewhat obscure 
While the Tribunal had deleted th 
amount of Rs, 95,664/- from th 
total income of the assessee, the Hig] 
Court also agreed with the Tribuna 
and answered this question in the af 
firmative against the Revenue, Learn 
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ed counsel for the Revenue has, how- 
ever, submitted that if we are of the 
opinion that the appellant should be 
entitled to the deduction of Rupees 
2,04,744/- under S. 12 (2) of the Act, 
then it automatically follows that he 
cannot claim exemption in respect of 
the dividend income, In our opinion 
the argument of Mr. V. P. Raman, 
learned counsel for the Revenue 1s 
well founded and must prevail. Even 
Mr, Bishamber Lal appearing for 
the assessee/appellant was fair 
enough to concede that if we hold 
that the interest of Rs, 2,04,744/- was 
a permissible deduction under Section 
12 (2) of the Act then he would not 
press his claim before the Income-tax 
Authorities for deletion of the divi- 
dend income of Rs, 95,664/- and he 
would have no objection if this Court 
sets aside this deletion. In this view 
of the matter we set aside the order 
of the High Court as also that of the 
Tribunal deleting the amount of 
IRs 95,664/- which will be included 
in the total income of the assessee. 
13. The result is that the appeal 
is allowed in part and our finding on 
Question No. (1) is that the High 
Court and the Tribunal were wrong 
in disallowing the deduction of 
Rs. 2,04,744/- as claimed by the as- 
sessee. The assessee is, therefore, en- 
titled to a deduction of this amount 
from his total income. We affirm the 
judgment of the High Court in dis- 
allowing the claim of Res. 1,05,000/- 
which forms the basis of Question 
No. (3). As the appeal has partially 
succeeded and partially failed, we 
leave the parties to bear their own 
in this Court. 
tare Appeal partly allowed. 
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204 — Order for investigation under 
S. 156/(3) on complaint — Final re- 
port submitted by police — Magis- 


trate can issue process under S. 204 
after recording statement of com- 
plainant and his witnesses. 


Where a Magistrate orders investi- 
gation by the police before taking 
cognizance under S. 156 (3) of the 
Code and receives the final report 
from the police he has power to 
issue notice to the complainant, re- 
cord his statement and the state- 
ments of other witnesses and issue 
process under S. 204 of the Code. 
(1978) 3 Cri LT 327 (Puni), Affirmed. 

(Para 14) 

The legal propositions that emerge 
in this regard are: 

1. A Magistrate can order investi- 
gation under S, 156 (3) only at the 
pre-cognizance stage, that is to say, 
before taking cognisance under Sec- 
tions 190, 200 and 204 and where a 
Magistrate decides to take cogniz- 
ance under the provisions of Chapter 
14 he is not entitled in law to order 
any investigation under Sec, 156 (3) 
though in cases not falling within 
the proviso to Sec, 202 he can order 
an investigation by the police which 
would be in the nature of an enquiry 
a contemplated by S. 202 of the 

ode. 


2. Where a Magistrate chooses to 
take cognizance he can adopt any of 
the following alternatives: 

(a) He can peruse the complaint 
and if satisfied that there are suffici- 
ent grounds for proceeding he can 
straightway issue process to the ac- 
cused but before he does so he must 
comply with the requirements of 
Section 200 and record the evidence 
of the complainant or his witnesses. 

(b) The Magistrate can postpone the 
issue of process and direct an en- 
quiry by himself, 

(c) The Magistrate can postpone the 
issue of process and direct an en- 
quiry by any other person or an in- 
vestigation by the police. 

3. In case the Magistrate after con- 
sidering the statement of the com- 
plainant and the witnesses or as a 
result of the investigation and the 
enquiry ordered is not satisfied that 
there are sufficient: grounds for pro- 
ceeding he can dismiss the complaint. 
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4. Where a Magistrate orders inves- 
‘tigation by the police before taking 
cognizance under Sec, 156 (3) of the 
Code and receives the report there- 
upon he can act on the report and 
discharge the accused or straightway 
issue process against the accused or 
apply his mind to the complaint filed 
before him and take action under 
Section 190 of the Code. (Para 14) 
‘Cases Referred: Chronological Paras 
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(M/s, S. N. Mehta, A, S, Sohal and 
Uma Datta, Advocates with him), for 
Appellants; Mr. Harbans Singh, Ad- 
vocate, for Respondent. 


FAZAL ALI, J.i-— Whether or not 
a Magistrate after receiving a com- 
plaint and after directing investiga- 
tion under Sec. 156 (3) of the Code 
of Criminal Procedure, 1973 (herein- 
after referred to as the Code) and on 
receipt of the final report from the 
police can issue notice to the : com- 
plainant, record his statement and 
the statements of other witnesses and 
then issue processes under S. 204 of 
the Code is the question of law that 
falls for consideration in this appeal. 


2. This is an appeal by certificate 
granted by the High Court under 
Art. 134 (1) (c) of the Constitution. 
The answer to the proposition men- 
tioned above would naturally depend 
on the true and proper interpretation 
of the scope and ambit of Sections 
156 (3), 190, 200, 202 and 204 of 
the Code. 

3. Before embarking on this en- 
quiry it may also be necessary to 
consider the legal import and signifi- 
cance of the term “taking cogniz- 
ance” as used in Sections 190, 200 
and 202 of the Code. Before how- 
ever considering the various aspects 
of the matter it may be necessary to 
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summarise the facts which have led 
to the enquiry in the appeal before 
us. 


4 A criminal case was registered 
by the Police Officer, Police Station, 
Guru Har Sahai on the basis of F.LR. 
filed by Avinash Chandra against 
Mohd. Sadiq and others for having 
caused the murder of one Balbir 
Singh, This case was committed to 
the Court of Sessions by the Com- 
mitting Magistrate. A cross com- 
plaint appears to have been filed be- 
fore in the Court of Judicial Magis- 
trate, First Class, Ferozepore on 30th 
December, 1974 by Kishore Singh 
the brother of the accused (sic) (de- 
ceased) Balbir Singh containing a 
counter version of the occurrence 
mentioned in the case registered by 
the police, On receipt of the com- 
plaint the Magistrate ordered the po- 
lice to investigate the case under 
Section 156 (3) of the Code by his 
order dated 1-1-1975. The police 
submitted a final report on 8-3-1975 
indicating that no case was made 
out against the accused. The Court 
after considering the report on 2nd 
April, 1975 ordered that notice may 
be issued to the complainant to ap- 
pear before him. Consequently, the 
complainant appeared along with his 
witnesses before the Magistrate and 
his statement was recorded on 22nd 
May, 1975. On 23rd May, 1975 ie 
the next day the Magistrate issued 
process against the accused by direct- 
ing a non-bailable warrant against 
the accused and summoned them 
under Ss, 304/149 & 148 of the Code. 
The accused appellants moved the 
High Court for quashing the order 
of the Magistrate on the ground 
that the Magistrate having once 
ordered investigation under S, 156 (3) 
of the Code was not competent to 
revive the complaint and issue pro- 
cess against the accused., The High 
Court held that no case for quashing 
the order of the Magistrate was 
made out inasmuch as the Magistrate 
had issued process against the accus- 
ed after taking due cognizance of the 
ease and applying his mind and re- 
cording the statement of the com- 
plainant. Thereafter the appellants 
prayed for a certificate for leave to 
appeal to this Court which was 
granted, 
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5. We may mention at the outset 
that we are not at all concerned 
with the merits of the case and the 
learned counsel Mr. D. Mukherjee 
appearing for the appellants has 
argued only a pure point of law be- 
fore us, He has contended that the 
Magistrate after having referred the 
matter for investigation to the police 
was not at all in law entitled to re- 
vive the complaint when the report 
was in favour of the accused. The 
Magistrate could at the most order 
Te-investigation but could not have 
acted on the complaint which merg- 
ed in the investigation by the police 
and lost its complete identity, 

6. Mr. Harbans Singh, counsel for 
the respondent however submitted 
that the Magistrate had directed in- 
vestigation under S. 156 (3) of the 
Code obviously before taking cogniz~ 
ance and after receiving the report 
he was not debarred from taking cog- 
nizance and proceeding with the 
complaint filed by Kishore Singh in 
accordance with law. 

The question as to what is 
meant by taking cognizance is no 
longer res integra as it has been de- 
cided by several decisions of this 
Court. As far back as 1951 this 
Court in the case of R. R. Chari v. 
State of Uttar Pradesh, 1951 SCR 
312: (AIR 1951 SC 207) observed as 
follows (at p. 209 of AIR): 

“Taking cognizance does not in- 

volve any formal action or indeed 
action of any kind but occurs as 
soon as a Magistrate as such applies 
his mind to the suspected commis- 
sion of an offence.” 
While considering the question in 
greater detail this Court endorsed 
the observations of Justice Das Gupta 
in the case of Superintendent and 
Remembrancer of Legal Affairs, West 
Bengal v. Abani Kumar Banerjee, 
AIR 1950 Cal 437 which was to the 
following effect (at p. 438): 

“It seems to me clear however 
that before it can be said that any 
Magistrate has taken cognizance of 
any offence under S. 190 (1) (a), Cri- 
minal Procedure Code, he must not 
only have applied his mind to the 
contents of the petition but he must 
have done so for the purpose of pro- 
ceeding in a particular way as indi- 
eated in the subsequent provisions of 
this Chapter — proceeding under 
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Section 200 and thereafter sending it 
for inquiry and report under S. 202. 
When the Magistrate applies his mind 
not for the purpose of proceeding 
under the subsequent sections of this 
Chapter, but for taking action of 
some other kind, e. g., ordering inves- 
tigation under S. 156 (3), or issuing a 
search warrant for the purpose of 
the investigation, he cannot be said 
to have taken cognizance of the of- 
fence.” 


TA. Section 190 of the 
thus:— 

“190. (1) Subject to the provisions 
of this Chapter, any Magistrate of 
the first class and any Magistrate of 
the second class specially empowered 
in this behalf under sub-s. (2) may 
take cognizance of any offence— 

(a) upon receiving a complaint of 
facts which constitute such offence; 

(b) upon a police report of such 
facts; 


(c) upon information received from 
any person other than a police offi- 
cer, or upon his own knowledge, that 
such offence has been committed.” 

It seems to us that there is no spe- 
cial charm or any magical formula in 
the expression “taking cognizance” 
which merely means judicial applica- 
tion of the mind of the Magistrate 
to the facts mentioned in the com- 
plaint with a view to taking further 
action. Thus what Sec. 190 contem- 
plates is that the Magistrate takes 
cognizance once he makes himself 
fully conscious and aware of the al- 
legations made in the complaint and 
decides to examine or test the vali- 
dity of the said allegations. The 
Court prescribes several modes in 
which a complaint can be disposed of 
after taking cognizance. In the first 
place, cognizance can be taken on 
the basis of three circumstances: 
(a) upon receiving a complaint of facts 
which constitute such offence; 
(b) upon a police report of such facts; 
and (c) upon information received from 
any person other than the police of- 
ficer or upon his own knowledge, 
that an offence has been committed, 
These are the three grounds on the 
basis of which a Magistrate can take 
cognizance and decide to act accord- 
ingly. It would further appear that 
this Court in the case of Narayandas 
Bhagwandas Madhavdas v. The State 


Code runs 
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of West Bengal, (1960) 1 SCR 93 at 
p. 106: (AIR 1959 SC 1118 at p. 1123) 
observed the mode in which a Magis- 
trate could take cognizance of an of- 
fence and observed as follows:— 


“It seems to me clear however that 
before it can be said that any Magis- 
trate has taken cognizance of any of- 
fence under S, 190 (1) (a), Criminal 
Procedure Code, he must not only 
have applied his mind to the con- 
tents of the petition but must have 
done so for the purpose of proceed- 
ing in a particular way as indicated 
in the subsequent provisions of this 
Chapter —- proceeding under S. 200 
and thereafter sending it for inquiry 
and report under S. 202.” 

8. It is now well settled by the 
decision of this Court in Abhinandan 
Jha v. Dinesh Mishra, (1967) 3 SCR 
668: (AIR 1968 SC 117) that while 
a Magistrate can order the police to 
investigate the complaint it has no 
power to compe] the police to 
mit a charge-sheet on a final report 
being submitted by the police. In 
such cases a Magistrate can either 
order re-investigation or dispose of 
the complaint according to law. 

§. Analysing the scheme of the 
Code on the subject in question it 
would appear that Section 156 (3) 
which runs thus: 

“Any Magistrate empowered under 
Section 190 may order such an inves- 
tigation as above-mentioned”. 


appears in Chapter 12 which deals 
with information to the Police and 
the powers of the police to investi- 
gate a crime. This section is there- 
fore placed in a Chapter different 
from Chapter 14 which deals with in- 
itiation of proceedings against an ac- 
cused person. It is, therefore, clear 
that Sections 190 and 156 (3) are 
mutually exclusive and work in to- 
tally different spheres. In other 
words, the position is that even if a 
Magistrate receives a complaint under 
Section 190 he can act under Section 
156 (3) provided that he does not 
take cognizance, The position, there- 
fore, is that while Chapter 14 deals 
with post cognizance stage Chapter 
12 so far as the Magistrate is con» 
cerned deals with pre-cognizance 
stage, that is to say once a Magis- 
trate starts acting under Sec. 190 and 
the provisions following he cannot re- 
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sort to Section 156 (3). Mr. Mukher- 
jee vehemently contended before us 
that in view of this essential distinc- 
tion once the Magistrate chooses to 
act under S. 156 (3) of the Code it 
was not open to him to revive the 
complaint, take cognizance and issue 
process against the accused. Counsel 
argued that the Magistrate in such a 
case has two alternatives and two 
alternatives only either he could 
direct re-investigation if he was not 
satisfied with the final report of the 
police or he could straightway issue 
process to the accused under S. 204. 
In the instant case the Magistrate 
has done neither but has chosen to 
proceed under Section 190 (1) (a) and 
Section 200 of the Code and there- 
after issued process against the ac- 
cused under S. 204. Attractive though 
the argument appears to be we are 
however unable to accept the same. 
In the first place, the argument is 
based on a fallacy that when a Magis- 
trate orders investigation under Sec- 
tion 156 (3) the complaint disappears 
and goes out of existence. The pro- 
visions of Section 202 of the present 
Code debar a Magistrate from direct- 
ing investigation on a complaint 
where the offence charged is triable 
exclusively by the Court of Ses- 
sion. On the allegations of the com- 
plainant the offence complained of 
was clearly triable exclusively by 
the Court of Session and therefore 
it is obvious that the Magistrate was 
completely debarred from directing 
the complaint filed before him to be 
investigated by the police under Sec- 
202 of the Code. But the Magis- 
trates powers under S. 156 (3) of 
the Code to order investigation by 
the police have not been touched or 
affected by Section 202 because these 
powers are exercised even before 
cognizance is taken. In other words, 
Section 202 would apply only to 
cases where the Magistrate has taken 
cognizance and chooses to enquire in- 
to the complaint either himself or 
through any other agency. But there 
may be circumstances as in the pre- 
sent case where the Magistrate be- 
fore taking cognizance of the case 
himself chooses to order a pure and 
simple investigation under S, -156 (3) 
of the Code. The question is, having 
done so, is he debarred from proceed- 





' notice to the complainant. 
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ing with the complaint according to 
the provisions of Sections 190, 200 
and 204 of the Code after receipt of 
the final report by the police? We 
See absolutely no bar to such a 
course being adopted by the Magis- 
trate, In the instant case, there is 
nothing to show that the Magistrate 
had taken cognizance of the com- 
plaint. Even though the complaint 
was filed by the Magistrate, he did 
not pass any order indicating that he 
had applied his judicial mind to the 
facts of the case for the purpose of 
proceeding with the complaint. What 
he had done was to keep the com- 
plaint aside and order investigation 


even before deciding to take cogniz- _ 


ance on the basis of the complaint. 
After the final report was received 
the Magistrate decided to take cog- 
nizance of the case on the basis of 
the complaint and accordingly issued 
Thus, it 
was on 2nd April, 1975 that the 
Magistrate decided for the first time 
to take cognizance of the complaint 
and directed the complainant to ap- 
pear. Once cognizance was taken by 
the Magistrate under S. 190 of the 
Code it was open to him to choose 
any of the following alternatives: 


(1) Postpone the issue of process 
and enquire into the case himself; or 


(2) direct an investigation to be 
made by the Police Officer; or 

(3) any other person. 
In the instant case as the allegations 
made against the accused made out 
a case exclusively triable by the 
Court of Session the Magistrate was 
clearly debarred from ordering any 
investigation, but he was not debar- 
red from making any enquiry him- 
self into the truth of the complaint. 
This is what exactly the Magistrate 
purported to have done in the instant 
case, The Magistrate issued notice to 
the complainant to appear before 
him, recorded the statement of the 
complainant and his witnesses and 
after perusing the same he act- 
ed under Section 204 of the Code 
by issuing process to the accus- 
ed appellants as he was satisfied that 
there were sufficient grounds for pro- 
ceeding against the accused. 


10. Mr. Mukherjee however 
mitted that the moment the 


sub- 
Magis- 
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trate directed investigation he must 
be deemed to have taken cognizance, 
and, therefore, he could not have 
taken any of the steps excepting sum- 
moning the accused straightway or 
directing re-investigation, We have 
already pointed out that Chapter 12 
and Chapter 14 subserve two differ- 
ent purposes: One pre-cognizance ac- 
post-cognizance 
action. That fact was recognised by 
a recent decision of this Court in the 
case of Devarpalli Lakshminarayana 


Reddy v. V. Narayana Reddy, 1976 
Supp SCR 524:(AIR 1976 SC 1672) 
where the Court observed as fol- 


lows: (at pp. 1677, 1678 of AIR): 

“The power to order police inves- 
tigation under S. 156 (3) is different 
from the power to direct investigation 
conferred by Sec, 202 (1). The two 
operate in distinct spheres at differ- 
ent stages. The first is exercisable at 
the pre-cognizance stage, the second 
at the post-cognizance stage when 
the Magistrate is in seisin of the case. 
That is to say in the case of a com- 
plaint regarding the commission of a 
cognizable offence, the power under 
Section 156 (3) can be invoked by 
the Magistrate before he takes cogniz- 
ance of the offence under S. 190 (1) 
(a). But if he once takes such cog- 
nizance and embarks upon the proce- 
dure embodied in Chapter XV, he is 
not competent to switch back to the 
pre-cognisance stage and avail of 
Section 156 (3).” 


11. In the case of Gopal Das 
Sindhi v State of Assam, AIR 1961 
SC 986 this Court while approving 
the observations of Justice Das 
Gupta in the case referred to above 
observed as follows (at p, 989): 

“Tt would be clear from the obser- 
vations of Mr. Justice Das Gupta 
that when a Magistrate applies his 
mind not for the purpose of proceed- 
ing under the various sections of 
Chapter XVI but for taking action of 
some other kind, e.g. ordering inves- 
tigation under s. 156 (3) or issuing a 
search warrant for the purpose of 
investigation, he cannot be said to 
have taken cognizance of any of- 
fence.” 

12. To the same effect is the deci- 
sion of this Court in Jamuna Singh 
v. Bhadai Sah (1964) 5 SCR 37 at 
p. 41: (AIR 1964 SC 1541 at p. 1544): 
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“It is well settled now that when 
on a petition of complaint being fil- 
ed before him a Magistrate applies 
his mind for proceeding under the 
various provisions of Chapter XVI of 
the Code of Criminal Procedure, he 
must be held to have taken cogniz- 
ance of the offence mentioned in the 
complaint. When however he applies 
his mind not for such purpose but 
for purposes of ordering investigation 
under S. 156 (3) or issues a search 
warrant for the purpose of investiga- 
tion he cannot be said to have taken 
cognizance of any offence.” 


13. In these circumstances the in- 
escapable conclusion is that in the 
present case the Magistrate had not 
taken cognizance of the case and 
ordered investigation by the police 
under 5. 156 (3) before applying his 
mind to the complaint, This being 
the position it was always open to 
the Magistrate to take cognizance of 
the complaint and dispose it of ac- 
cording to law, that is to say accord- 
ing to the provisions of Ss. 190, 200 
and 202. In view of the facts in the 
present case he was prohibited from 
directing any investigation. but he 
could take other steps, Even in the 
case of Abhinandan Jha v. Dinesh 
Mishra (AIR 1968 SC 117) (supra) 
this Court while holding that the 
Magistrate has supervisory power 
over the police and it was not open to 
him to direct the police to file a 
charge-sheet observes that the Court 
was not powerless to dispose of the 
complaint according to law, In this 
connection, this Court observed as 
follows (at p. 122): 

“We are not inclined to agree with 
the further view that from these con- 
siderations alone it can be said that 
when the police submit a report that 
no case has been made out for send- 
ing up an accused for trial, it is open 
to the Magistrate to direct the po- 
lice to file a charge-sheet, But, we 
may make it clear that this is not to 
say that the Magistrate is absolutely 
powerless, because, as will be indi- 
cated later, it is open to him to take 
cognizance of an offence and proceed, 
according to law.” 

14. In these circumstances we are 
satisfied that the action taken by the 
Magistrate was fully supportable in 
law and he did not commit any error 
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in recording the statement of the 
complainant and the witnesses and 
thereafter issuing process against the 
appellants. The High Court has dis- 
cussed the points involved thread- 
bare and has also cited number of 
decisions and we entirely agree with 
the view taken by the High Court. 
Thus on a carefu] consideration of 
the facts and circumstances of the 
case the following legal propositions 
emerge: 

1. That a Magistrate can order in- 
vestigation under S, 156 (3) only at 
the pre-cognizance stage, that is to 
say, before taking cognisance under 
Sections 190, 200 and 204 and where 
a Magistrate decides to take cogniz- 
ance under the provisions of Chapter 
14 he is not entitled in law to order 
any investigation under Section 15€ 
(3) though in cases not falling within 
the proviso to Section 202 he car 
order an investigation by the police 
which would be in the nature of ar 
enquiry as contemplated by Sec. 202 
of the Code. 

2. Where a Magistrate chooses tc 
take cognisance he can adopt any ol 
the following alternatives: 

(a) He can peruse the complaint anc 
if satisfied that there are sufficiew 
grounds for proceeding he car 
straightway issue process to the ac 
cused but before he does so he mus 


‘comply with the requirements of Sec 


tion 200 and record the evidence o: 
the complainant or his witnesses, 

(b) The Magistrate can postpon: 
the issue of process and direct an en 
quiry by himself. 

(c) The Magistrate can postpone thi 
issue of process and direct an en 
quiry by any other person or an in 
vestigation by the police. 

3. In case the Magistrate after con 
sidering the statement of the com 
plainant and the witnesses or as 
result of the investigation and th 
enquiry ordered is not satisfied tha 
there are sufficient grounds for pro 
ceeding he can dismiss the com 
plaint. 

4. Where a Magistrate orders inves 
tigation by the police before takin, 
cognizance under S, 156 (3) of th 
Code and receives the report there 
upon he can act on the report an 
discharge the accused or straightwa: 
issue process against the accused œo 
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apply his mind to the complaint fil- 
ed before him and take action under 
Section 190 as described above. 


15. The present case is clearly 
covered by proposition No. 4 for- 
mulated above. 


16. For these reasons, we find no 
merit in this appeal which is accord- 
ingly dismissed. 

Appeal dismissed. 
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(From: Bombay)* 
P. K. GOSWAMI, P. N. SHINGHAL 
AND JASWANT SINGH, JJ. 
Rau Chima Chougule, Appellant v. 
State of Maharashtra, Respondent. 
Criminal Appeal No, 50 of 1977, D/- 
28-9-1977. 


Penal Code (1860), S. 302 — Sen- 
tence — Conviction of accused for 
committing murders of his daughter 
and son-in-law — Conviction found 
fully justified on appreciation of evi- 
dence —— Death sentence, held, pro- 
per as accused was not an immature 
person but a man of 60 years and 
the murders were not only pre-plan- 
ned and cold blooded but were acts 
of treachery of the worst kind. (Evi- 
dence Act (1872), S. 3 — Murder 
trial —- Appreciation of evidence). 

(Paras 14 and 15) 


Mr. K. C. Dua (Amicus Curiae), for 


Appellant; Mr, M. N. Shroff, Advo- 
cate, for Respondent. 
SHINGHAL, J.:— This is an ap- 


peal by special leave of Rau Chima 
Chougule who was convicted of an 
offence under Section 302, I. P.C. on 
two counts. for murdering his daugh- 
ter Vijaya and his son-in-law Shivaji 
Ananda Dalvi. The Sessions Judge 
sentenced the appellant to death. His 
conviction has been upheld and the 
sentence of death has been confirm- 
ed by the judgment of the Bombay 
High Court dated July 20/21, 1976. 


2. Appellant Rau Chima Chougule 
used to reside in Kolhapur, where 


*(Criminal Appeal No, 563 of 1976 
and Confirmation Case No. 4 of 
1976, D/- 21-7-1976 (Bom)). 
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he was working as a skilled labourer. 
His eldest daughter Vatsala alias Kal- 
pana (D, W. 1) was married to Dhon- 
diram (P, W. 9) some 6 years before 
the incident, and used to live near 


his house. The appellant’s wife died 
nearly four years before the inci- 
dent. He used to reside in a one 


room tenement along with his second 
daughter Vijaya (deceased) aged 
about 18-20 years, his third daughter 
Sanjivani (P, W, 2) aged about 14 
years and his fourth daughter Sunita 
(P. W. 6) aged about 10 years, Shivaji 
Ananda Dalvi (deceased) belonged to 
village Bambarde of Kolhapur dis- 
trict, and used to work under the 
aforesaid Dhondiram as a tea ven- 
dor. For about a month before the 
incident which has given rise to the 
present appeal, Shivaji Ananda Dalvi 
started working with his cousin 
Maruti Patil (P. W. 26). It is alleged 
that while Shivaji Ananda Dalvi was 
working with Dhondiram, he and the 
appellant’s second daughter Vijaya 
fell in love, The appellant however 
settled the marriage of Vijaya with 
another boy, At the time of the betro- 
thal. ceremony on April 2, 1975, when 
several guests had assembled at the 
house of Dhondiram for the occasion, 
Vijaya escaped on the pretext that 
she wanted to put on new bangles. 
She did not return and the appel- 
lant and Dhondiram gave out that 
she had fallen ill and had been hos- 
pitalised. The boy’s party therefore 
left the place. It is further alleged 
that Vijaya and Shivaji Ananda Dalvi 
eloped on April 22, 1975. The appel- 
lant and Dhondiram came to know 
on May 10, 1975 that they were both 
living in the house of Shivaji Ananda 
Dalvi at Bambarde. They went there 
in a taxi to fetch Vijaya and, on the 
way, they recorded a complaint (Ex. 
19) at police station Radhanagri al- 
leging that Vijaya was under 16 
years of age and had been kidnapped 
by Shivaji Ananda Dalvi and that 
they had taken away some money and 
ornaments. The Station House Offi- 
cer accompanied the appellant and 
Dhondiram to Bambarde,.They found 
Shivaji Ananda Dalvi there, but 
Vijaya had gone to the river to fetch 
water. They all then went there and 
brought back Vijaya and Shivaji 
Ananda Dalvi to the police station. 
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As Shivaji Ananda Dalvi and Vijaya in the early hours of June 12, 1975, 


expressed their desire to get marri- 
ed, the appellant gave it in writing 
at the police station that Vijaya was 
in fact 20 years old and that as she 
wanted to get married to Shivaji 
Ananda Dalvi, he did not want to 
proceed further with the matter be- 
cause he had not in fact lost any 
ornaments or money. The appellant, 
his son-in-law Dhondiram, Vijaya and 
Shivaji Ananda Dalvi thereafter re- 
turned to Kolhapur. Vijaya and 
Shivaji were married the same day, 
in the local temple. After their mar- 
riage, Shivaji and Vijaya started liv- 
ing with the appellant. Shivaji, as 
has been stated, was then working 
with his brother Maruti Patil (P. W. 
26). He used to pay his daily earn- 
ings to the appellant, The appellant’s 
daughter Vijaya looked after the 
household including her two youn- 
ger sisters Sanjivani and Sunita, It 
appeared as though the appellant had 
reconciled himself to the marriage of 
Vijaya and Shivaji. It is the case of 
the prosecution, however, that this 
was really not so because when the 
appellant attended another wedding 
in the company of Dhondiram (P. W. 
9), he remarked that while that mar- 
riage was being celebrated with fan- 
fare, his own daughter was married 
stealthily. 


3. It has been alleged by the pro- 
secution that immediately before the 
incident, the appellant went to Dadoba 
Sutar (P. W, 14) who was a black- 
smith of village Balinga, and got his 
axe (Art. 8) sharpened by him, 


4. Shivaji used to return to the 
house after his daily work, at about 
9 p.m. The prosecution has alleged 
that the appellant went to Maruti 
Patil (P. W. 16) at about 6.30 p.m. 
on June 11, 1975 and asked Shivaji 
to return to the house early, for his 
night meal, Shivaji did so, and 
after the meal was over at about 9 
p.m., the appellant and his daughter 
Sunita (P. W. 6) went and slept on 
the loft of their one room tenement, 
while Vijaya, Shivaji and the appel- 
Jant’s other daughter Sanjiwani (P. 
W. 2) slept on the floor of the 
same room after Sanjiwani had latch- 
ed its door from inside, A wick 
lamp was kept burning all the while. 
Sanjiwani woke up at about 4 a.m., 


and saw that Shivaji and Vijaya 
were bleeding from their necks and 
had been killed. She went to the 
loft and brought down her sister 
Sunita (P. W, 6). She then removed 
the latch of the door of the room 
and she and Sunita went out. Bapu 
Shinde (P. W. 7) and Waman Chavan 
(P. W. 8) were sleeping outside the 
room, in the open. They woke up 
when they heard the cries of Sanji- 
vani and Sunita and saw them com- 
ing out of their room. According to 
the prosecution, Sanjivani told them 
that their father had killed Shivaji 
and Vijaya, Waman Chavan went in- 
side the room and saw, in the light 
of the wick lamp which was burning 
there, that the dead bodies of Shivaji 
and Vijaya were lying in a pool of 
blood. He also found that the ap- 
pellant was the only person present 
in the room, The appellant then 
went out of the room with a pot of 
water, and washed his hands and 
feet. He was wearing a half pant 
and a shirt. After washing his hands 
and feet, he (appellant) went inside 
his room and came out covering him- 
self with a “dhoti”, He asked Bapu 
Shinde where he should go and re- 
port the matter. When Bapu Shinde 
asked him what had happened, it is 
alleged that the appellant told him 
that he had killed his daughter and 
son-in-law with an axe and that he 
wanted to surrender. Bapu Shinde 
asked him to go to Juna Rajawada 
police station. The appellant latched 
the door of his room and went to 
Juna Rajawada police station after 
leaving his daughters near a cement 
factory, He reached the police sta- 
tion at about 4.40 a.m. and made 
statement Ex. 36 to head constable 
Gajanan Salokhe (P. W. 17). As the 
head constable noticed blood stains 
on the clothes of the appellant and 
his finger nails, he arrested him and 
seized his shirt (Art. 1), handkerchief 
(Art, 2), ‘banian’ (Art. 3) and half 
pant (Art, 4) as well as his nail- 
clippings (Art. 5) under “panchanama’ 
(Ex, 22) in the presence of two pan- 
chas including Govind (P. W. 10), As 
the offence fell within the jurisdic- 
tion of Laxmipuri police station, the 
head constable sent a telephonic mes- 
sage there and. Inspector Bhosale 
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(P. W. 22) rushed to the Juna Raja- 
wada police station and took the ap- 
pellant in his custody along with the 
“*panchanama” and the articles which 
had been seized by head constable 
Gajanan Salokhe, It has been al- 
leged by the police that the appel- 
lant gave information as per memo- 
randum (Ex, 24) in pursuance of 
which axe (Art. 8) was recovered from 
his house in the presence of “pan- 
chas”, The dead body of Shivaji 
was examined by Dr, Khare (P. W. 
3) who found that the head of Shivaji 
had practically been severed from the 
trunk. The injuries were, in the 
opinion of the medical expert, suffi- 
cient to cause death in the ordinary 
course of nature and could be inflict- 
ed by axe (Art. 8), The dead body of 
Vijaya was examined by Dr, Vasant 
Deshmukh (P. W. 4) who found that 
there were injuries on the face and 
the neck which were individually and 
jointly sufficient to cause her death 
in the ordinary course of nature. 
The blood of the appellant was taken 
for exarnination and was found to be 
of “A” group. The blood stain on 
the “saree” of Vijaya was also exa- 
mined and was found to be of the 
same group, The blood stain on the 
under pant (Art. 19) of Shivaji was 
found to be of “AB” group, The ap- 
pellant’s shirt (Art. 1) and his nail 
clippings were found to have human 
blood stains of “AB” group while 
his half pant (Art, 3) was stained 
with blood of “A” group. 


5. It was with these allegations 
that the appellant was tried. He 
denied the allegations altogether, as 
well as the ownership of the axe 
(Art. 8), He took the plea that he 
went out to answer the call of na- 
ture at about 4 a.m, and, when he 
returned, he found the dead bodies 
of his daughter Vijaya and his son- 
in-law Shivaji lying in the room. All 
the same, the appellant admitted 
that he came out of the room and 
asked Bapu Shinde as to where he 
should report the matter, He examin- 
ed his eldest daughter Vatsala alias 
Kalpana (D. W. 1) as the only wit- 
ness in his defence and she stated 
that her sister Vijaya was a girl of 
easy virtue. As has been stated, the 
appellant has been convicted and sen- 


tenced by the Court- of- Session as 
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well as the High Court for the two 
murders. 


6. It has been argued by Shri K. 
C. Dua that the trial Court as well 
as the High Court erred in convicting 
the appellant for the murders of 
Shivaji and Vijaya, and he has invit- 
ed our attention to the evidence on 
the record. 


7. The High Court has taken the 
view that the appellant felt humiliat- 
ed by the conduct of his son-in-law 
Shivaji and his daughter Vijaya, re- 
ferred to above, and that led to the 
two murders. We have gone through 
the statements of Dhondiram (P. W. 
9), Sanjiwani (P. W, 2), head con- 
stable Ananda Salokhe (P. W. 21) of 
Radhanagri police station, the appel- 
lant’s complaint (Ex. 19) dated May 
10, 1975 and his statement in the 
trial court, and it appears that the 
finding of the High Court in this res- 
pect is quite justified, It is true that 
Shivaji was paying his daily earn- 
ings to the appellant and was living 
with him along with his wife Vijaya, 
but the subsequent conduct of the 
appellant leaves no room for doubt 
that he was not reconciled to that 
state of affairs and was smarting 
under the humiliation caused by the 
conduct of the deceased. 


8 The High Court has left out of 
consideration the evidence regarding 
the sharpening of the axe by Dadoba 
Sutar (P. W, 14) and the statement of 
Maruti Patil (P. W. 16) that he 
went and asked Shivaji to return to 
the house early, for his meal, on the 
day of the incident. Even so, there 
is convincing evidence on the record 
to show that the appellant was the 
only person in his one room tene- 
ment who had the opportunity to 


commit the two murders. He has 
admitted in his statement in the 
trial Court that while he and his 


daughter Sunita slept on the left of 
his one room tenement, his daughter 
Vijaya and his son-in-law Shivaji 
slept on the floor along with his 
daughter Sanjiwani (P, W. 2). He has 
also admitted that a wick lamp was 
kept burning in the night and that 
Sanjivani had latched the door of the 
room from inside, before sleeping. He 
has also admitted that it was Sanji- 
vani who removed the latch from 
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inside when she went out at about 
4 am. along with Sunita. Sanjivani 
(P.W.2) no doubt went against the pro- 
secution case during the course of her 
testimony, and was allowed to be 
cross-examined. She however ad- 
mitted that she had latched the door 
of the room from inside before sleep- 
ing, and that she removed the latch 
of the door when she and Sunita 
came out weeping, Much to the same 
effect is the statement of Sunita 
(P.W.6). No evidence has been led in 
rebuttal so that there can be no doubt 
that the High Court rightly held that 
it was the appellant alone who had 
the opportunity to commit the two 
murders. 


9. The statement of Bapu Shinde 
(P.W.7) and Vaman Chavan (P.W.8) 
also go to prove that the appellant 
met and told them soon after that 
he had killed his daughter and Shivaji 
with an axe and wanted to surrender 
at the police station, and that he was 
told by Bapu Shinde to go to the 
Juna Rajawada police station. Noth- 
ing has been elicited in the cross- 
examination of these witnesses to 
shake their testimony. The High 
Court has taken the view that they 
are both “witnesses of truth and that 
they could be safely relied upon” 
and without any reservation. There 
is no occasion for us to reassess the 
evidentiary value of their statements. 


10. Then there is the further fact 
that the appellant went to police sta- 
tion Juna Rajawada and surrendered 
there, This has been established not 
only by the statement of head consta- 
ble Gajanan Salokhe (P.W.17) but 
also by that portion of the appellant’s 
report (Ex. 36) which is admissible in 
evidence. 


11. I will be recalled that head 
constable Gajanan Salokhe seized 
blood stained shirt (Art. 1), handker- 
chief (Art. 2), “banian” (Art. 3) and 
half pant (Art. 4) from the person of 
the appellant and also took clippings 
of his nails (Art. 5) as they were also 
suspected to be stained with human 
blood, As has been stated the chemical 
_ examination showed that while the ap- 
pellant’s blood was of “A” group, the 
blocd of his son-in-law Shivaji was 
of “AB” group and the blood of his 


daughter Vijaya was of “A” group. 
The appellant’s shirt and the clip- 
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pings of his nails were found to be 
stained with human blood of “AB” 
group, while his half pant (Art. 3) was 
found to be stained with human blood 
of “A” group. The High Court was 
therefore quite justified in reaching 
the conclusion that it was the appel- 
lant who had committed the two mur- 
ders. i 


12. Then there is the evidence of 
Dr, Khare (P.W.3) that when he exa- 
mined the dead body of Shivaji he 
found that the head had been severed 
from the trunk and only a small tag 
of skin was bridging the head and 
the trunk posteriorly. He has also 
stated that the injuries could have 
been caused by an axe. Se also, there 
is the statement of Dr, Vasant Desh- 
mukh (P.W. 4) that when he examin- 
ed the dead body of Vijaya on June 
12, 1975, he found two external in- 
juries including a complete transsec- 
tion of the spinal cord at thoracic 2 
level, and the fracture of ramus of the 
mandible. The medical evidence 
therefore also goes to prove the ease 
of the prosecution. - 


13. The appellant tried to suggest 
in his statement that he went to ease 
himself at about 4 a.m. and that some- 
one entered his room in his absence 
and murdered his daughter and son- 
in-law, He also tried to establish 
from the statement of his other 
daughter Vatsala alias Kalpana that 
Vijaya was a girl of easy virtue. He 
tried to suggest that his clothes were 
stained with blood as they were hang~ 
ing on the wall, on a nail. The High 
Court has considered the defence and 
has given adequate reasons for reject- 
ing it. 

14. ït would thus appear that there 
is no reason for us to interfere with 
the finding of the High Court and the 
conviction of the appellant for the 
offences under section 302 L.P.C, is 
fully justified. 

15. We have considered the ques- 
tion of sentence also, Here əgain the 
High Court has rightly taken into con- 
sideration the special reasons for con- 
firming the sentence of death. The 
appellant lured his son-in-law Shivaji 
and his daughter Vijaya into the 
belief that they were happy and 
secure under his roof. They were 
living with him and Shivaji was giving 
even his daily earnings to him. The 
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appellant’s daughter Sanjivani (P.W.2) 
latched the door of the room from 
inside, and Vijaya and Sanjiivani 
therefore went to bed with a sense of 
security and protection under the 
appellant’s roof, The appellant, how- 
ever, had decided to murder them. He 
killed them with an axe and the 


intensity of the blows on vital parts | 


of their bodies leaves no room for 
doubt that he had selected those 
parts for the attack. The murders 
were therefore not only pre-planned 
and cold-blooded, but were acts of 
treachery of the “worst kind” as stat- 
ed by the High Court. The appellant 
was not an immature person as he 
was 60 years old at the time of the 
commission of the murders, and we 
are unable to think that the High 
Court erred in taking the view that 
there were special reasons which it 
has recorded for imposing the ex- 
treme penalty of death. 


16. As we find no merit in this 
appeal, it is hereby dismissed. 
i Appeal Dismissed. 
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The principle governing the order 
of preventive detention evolved by 
the Supreme Court having regard to 
the constitutional right of a person 
appertaining to effective representa- 
tion against such order is not applica- 
ble in the case of an order for com- 
pulsory retirement which casts no 
stigma on a Government servant and 
cannot be equated with an order 
affecting his rigħt by way of discipli- 
nary proceedings, An order of com- 
pulsory retirement, simpliciter, under 
rule 16(3) does not affect any right of 
the Government servant, (Para 17) 

The test which has been laid down 
in the case of preventive detention is 
in the context of right to individual 
liberty of a person which is a funda- 
mental] right enshrined in the Consti- 
tution. The order of compulsory re~ 
tirement is passed in respect of a 
Government servant who has ceased 
to have a right, as such, to continue 
in Government service under the rules 
governing his employment. The 
analogy with cases under the Preven- 
tive Detention Act is, therefore, abso- 
lutely out of place. (Para 24) 

The termination of service by way 
of premature retirement cannot be 
equated with a penal order of remo- 
val or dismissal. Even so, an order of 
compulsory retirement may be chal- 
lenged in a court if it is arbitrary or 
is actuated by mala fides, 

Even in the case of an order of dis- 
missal by way of punishment, if there 
are several grounds on which the or- 
der is founded and one or two of those 
fail and the order can still rest on 
the surviving ground or grounds dis- 
closing a prima facie case of guilt or 
misconduct, the same cannot be held 
to be invalid by applying the subjec- 
tive test of preventive detention. 
Spl. Appeal No. 698 of 1971, D/- 
13-4-1973 (All), Reversed. 

(Paras 18, 19) 

(B) Ali India Services (Death- 
cum-Retirement Benefit) Rules 1958, 
R. 16 (3) — Compulsory retirement — 
Instructions of Ministry of Home 
Affairs in matter of procedure are 
binding. 

Rule 16(3), being a rigorous rule 
vis-a-vis a Government servant not 
himself -willing to retire under rule 
16(2), has to be invoked in a fair and 
reasonable manner. Since rule 16(3) 
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itself does not contain any guidelines, 
directions or criteria the instructions 
issued by the Government furnish an 
essential and salutary procedure for 
the purpose of securing uniformity 
in application of the rule. These 
instructions really fill up the yawning 
gaps in the provisions, and are embed- 
ded in the conditions of service. These 
are binding on the Government and 
cannot be violated to the prejudice of 
the Government servant, However, 
one condition is absolutely impera- 
tive in the instructions, namely, that 
once a Review Committee has consi- 


dered the case of an employeé and. 


the Central Government does not 
decide on the report of the Committee 
endorsed by the State Government 
to take any prejudicial action against 
an officer after receipt of the 
report of the committee endorsed by 
the State Government, there is no 
warrant for a second Review Com- 
mittee under the scheme of rule 16 (3) 
read with the instructions to reassess 
his case on the same materials unless 
exceptional circumstances emerge in 
the meantime or when the next stage 
arrives. However, when integrity 
of an officer is in question that will 
be an exceptional circumstance for 
which orders may be passed in res- 
pect of such a person under rule 
16 (3), at any time, if other conditions 
of that rule are fulfilled, apart from 
the choice of disciplinary action 
‘ which will also be open to Govern- 
ment, (Paras 26, 27) 


The correct position that emerges 
from rule 16 (3) read with the proce- 
dural instructions is that the Central 
Government, after consultation with 
the State Government, may prema- 
turely retire a civil servant with three 
months’ previous notice prior to his 
attaining 50 years or 55 years, as the 
case may be. The only exception is 
of those cases which had to be exa- 
mined for the first time after 
amendment of the rule substituting 50 
years for 55 where even officers, who 
had crossed the age of 50 years, even 
before reaching 55, could be for the 
first time reviewed, Once a review 
has taken place and no decision to 
retire on that review has been order- 
ed by the Central Government, the 
officer gets a lease in the case of 50 
years upto the next barrier at 55 
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and, if he is again cleared at that 
point, he is free and untrammelled 
upto 58 which is his usual span of the 
service career, This is the normal 
rule subject always to exceptional 
circumstances such as disclosure of 
fresh objectionable grounds with re- 
gard to integrity or some other 
reasonably weighty reason. (Para 29) 


In the circumstance of the case the 
respondent’s order of termination was 
made not as a result of the report of 
the first Review Committee in accord- 
ance with the instructions but: on 
the recommendation of the second 
Review Committee which could not 
have taken up his case, as it was, on 
the self-same materials prior to his 
reaching the age of 55 years. (Para 27) 


The pleasure doctrine under Art. 
310 Js n a way unoffendingly re- 
suscitated with appropriate vigour 
towards the tail-end of the career of 
a Government servant under rule 
16 (3) in the public interest, Compul- 
sory retirement under the service 
rules is not by way of punishment. 
as understood in service jurispru- 
dence, however, unsavoury it may be 
otherwise. During the entire tenure 
of Government servants from the 
date of temporary or probationary 
appointment till termination or re- 
tirement, as the case may be, there 
is an undoubted security for them 
against dismissal, removal or reduc- 
tion in rank except in. the manner laid 
down under Art. 311 (2), read with 
relevant laws or rules made under 
Art, 309. (Para 33) 


(C) Constitution of India, Art, 226 
— Compulsory retirement — Petition 
under Art, 226 challenging order as 
arbitrary or mala fide — Govern- 
ment’s duty to produce documents. 


When an order of compulsory re- 
tirement is challenged as arbitrary or 
mala fide by making clear and specific 
allegations, it will be necessary for 
the Government to produce all the 
necessary materials to rebut such 
pleas to satisfy the court by volun- 
tarily producing such documents as 
will be a complete answer to the plea. 
It will be for the Government also to 
decide whether at that stage privilege 
should be claimed with regard to any 
particular document. Ordinarily, the 
service record of a Government sers 
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vant cannot be said to’ be privileged 

document which should be shut out 

from inspection, (Para 36) 

Cases Referred: Chronological Paras 

AIR 1973 SC 303 : (1973) 2 SCR 
752 : 1973 Lab IC 191 

AIR 1967 SC 1910 : (1968) 1 SCR 


111 
AIR 1963 SC 779 : 1963 Supp (1) 

SCR 648 

Mr S. N. Kacker, Sol.-Gen. (Mr 
O. P. Rana, Adv. with him), for Ap- 
pellant in C.A. No. 161 of 1974 and 
Respondent No. 2 in C.A. No, 1782 of 
1973; Mr. S. N. Kacker, Sol.-Gen, (Mr. 
Girish Chandra, Adv. with him), for 
Appellant in C. A, No. 1782 of 1973; 
Mr. Yogeshwar Prasad, Sr. Adv. (Mrs 
S. K. Bagga, Miss Meera Bali and 
Miss Rani Arora, Advs. with him), 
for Respondent No. 1 in both the 
Appeals. 

GOSWAMI, J.:— These appeals by 
certificate are from the judgment of 
the Division Bench of the Allahabad 
High Court centering round an order 
of compulsory retirement of a senior 
officer in the Indian Administrative 
Service. : 

2. The first respondent, Chandra 
Mohan Nigam, (briefly the respon- 
dent) was recruited in the Indian Ad- 
ministrative Service in Uttar Pradesh 
Cadre as a War-service candidate in 
1946 and he joined service on March 
23, 1947. For the purpose of senio- 
rity, etc. he was allotted to the year 
1941. In 1949 he was promoted to the 
senior scale. He was appointed Com- 
missioner of Faizabad and Gorakhpur 
Divisions in 1962. On June 4, 1967, 
he was posted as Secretary, Local 
Self Department in the State Govern- 
ment. He was appointed Judicial 
Member of the Board of Revenue in 
1969. He attained the age of 50 years 
on Dec, 29, 1967. By an order dated 
Aug. 22, 1970, the President of India, 
in consultation with the Goyernment 
of Uttar Pradesh, in pursuance of the 
power conferred by sub-rule (3) of 
rule 16 of the All India Services 
(Death-cum-Retirement Bene fits) 
Rules 1958, passed the impugned order 
of compulsory retirement of the res- 
pondent in the public interest on 
the expiry of three months from the 
date of service of the order. 

3. The respondent challenged the 
said order by a writ application before 
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the Allahabad High Court and the 


learned single Judge allowed the 
same on the grounds of “contraven- 
tion of the justiciable and binding 


rules and because the order was based 
on consideration of irrelevant matters 
and was also vitiated by bias.” 


4. Both the Union of India and 
the State of U.P. appealed to the 
Division Bench of the High Court 
against the judgment of the learned 
single Judge. The High Court by an 
order dated April 13, 1973, dismissed 
both the appeals by a common judg- 
ment, The Division Bench did not 
agree with all the reasons given by 
the learned single Judge and quash- 
ed the impugned order holding that 
“the decision of the Central Govern- 
ment to retire Shri Nigam being based 
on collateral facts was invalid”. 


5. The impugned order of com- 
pulsory retirement was based on four 
grounds. According to the Division 
Bench the ground relating to an order 
of suspension on account of certain 
strictures of the Election Tribunal 
was the “gravest” of all the four. 
Since according to the Division 
Bench this ground was absolutely 
non-existent on account of the stric- 
tures having been later on set aside, 
it was of opinion that the non-exis- 
tent ground prevailed with the Cen- 
tral Government to take the decision 
for compulsory retirement of the res- 
pondent. The Division Bench observ- 
ed “we are unable to hold that if the 
Government had excluded the case 
of suspension from consideration, it 
would nonetheless have reached the 
same decision, namely, to take action 
for Shri Nigam’s premature retire- 
ment”. It is complained before us by 
the appellants that the Division Bench 
erroneously invoked the principle of 
law laid down by this Court in the 
matter of preventive detention which 
is that if one of several grounds is 
irrelevant or non-existent and the 
said ground is not inconsequential or 
non-essential, an order of detention is 
invalid, Applying the above princi- 
ple, the Division Bench quashed the 
impugned. order, The High Court 
granted certificate to the appellants 
for leave to appeal to this Court and 
that is how these appeals have come 
before us. ; . 
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6. Before we proceed further a 
brief reference to the facts and cir- 
cumstances may be appropriate. 


T. The respondent during his ser- 
vice career had the following adverse 
entries in his character roll: 


(1) A warninng was administered 
to him on Dec, 6, 1953, for taking 
undue interest in the ejectment of 
tenants from a house owned by hi 
at Lucknow. 


(2) Another warning was issued to 
him on Aug. 31, 1962, for having 
acquired a car from the Varanasi 
Corporation while working as the Ad- 
ministrator of the Varanasi Municipal 
Corporation. 


(3) He was also once warned for 
not observing proper rules and proce- 
dure for utilizing the fund earmark- 
ed for lower-income group housing 
scheme towards the construction of a 
market (1956-1957). 

(4) He was also placed under- sus- 
pension in 1964 in connection with 
some strictures passed on him by the 
Election Tribunal in a case relating 


to the Gorakhpur Parliamentary 
Constituency elections. 
8. With regard to the fourth 


entry, it appears that although Shri 
Nigam had been suspended pending 
enquiry on account of certain stric- 
tures made against him by the Elec- 
tion Tribunal, these strictures were 
later on expunged by the High Court 
on appeal. As a result the order of 
suspension was set aside and Shri 
Nigam was reinstated in service in 
1967, It appears, however, that even 
on Dec, 20, 1969, the Secretary, Minis- 
try of Home Affairs of the Central 
Government, while glancing through 
the character roll of Shri Nigam 
found the aforesaid entry containing 
the strictures, 


9. The All India Services Act, 
1951 (No, LXI of 1951) regulates the 
recruitment and the conditions of 
service of persons appointed to the 
All India Services. Under section 3 
of that Act the Central Government, 
after consultation with the Govern- 
ments of the States concerned makes 
rules for the regulation of recruit- 
ment, and the conditions of service 
of persons appointed to an All-India 
Service. In exercise of powers under 
sub-sec. (1) of S. 3 of the said Act, 


the Central Government made the 
All India Services (Death-Cum-Re- 
tirement Benefits) Rules, 1958. Rule 
16 of these Rules provides for 
Superannuation, gratuity or pension. 
The normal age of retirement of the 
Officers in the All India Service 
(hereinafter to be described as the 
Service) is 58 years as per rule 16 (1). 
Sub-rule (2) of rule 16 provides that 
a member of the Service who has 
completed 30 years of qualifying ser- 
vice or has attained the age of 55 
years may, after giving at least three 
months’ previous notice in writing to 
the State Government, retire from 
the Service on any date to be speci- 
fied in the notice, We may read sub- 
rule (3) of rule 16 which is material 
for our purpose: 

“16(3): The Central Government, in 
consultation with the State Govern- 


ment, may require a member of the, 


Service who has completed 30 years 
of qualifying service or who has 
attained the age of 55 years to retire 
in the public interest provided that 
at least three months previous notice 
in writing will be given to the mem- 
ber concerned”. 

Later by a notification dated July 
16, 1969, the figures and words “55 
years” in sub-rules (2) and (3) of rule 
16 were substituted by the figures and 
words “50 years”. . 

10. Since sub-rule (3) of rule 16 
does not contain any guidelines with 
regard to premature retirement the 
Government of India in the Minis- 
try of Home Affairs issued certain 
instructions which are printed at 
page 596 of the All India Services 
Manual (corrected upto 1.5.1967) 
which is published under the. autho- 
rity of the Government. Para 2 of 
those instructions reads as under :— 

“With a view to ensure all-India 
uniformity of operation of this sub- 
rule [sub-rule (3) of rule 16] and also 
to ensure equitable treatment in all 
cases of premature retirement, the 
Government of India have laid down 
the following criteria and procedure 
to be followed by the State Govern- 
ments, ete, while referring cases to 
the Central Government under this 
sub-rule [sub-rule (3) of rule 16]:— 

(1) Six months before an officer 
attains the age of 55, his record’ should 
be carefully examined by the State 
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Government, or if the officer is serv- 
ing under the Central Government by 
the Central Government, and a provi- 
sional judgment formed whether he 
should be retired on attaining the age 
of 55 years. 


(2) Where the State Government 
come to the conclusion as a result of 
this examination that an officer should 
be retired prematurely under Rule 
16 (3) referred to above, they may 
make a proposal accordingly to the 
Central Government with a full indi- 
cation of the considerations and rea- 
sons for their proposal, Where an 
officer is serving under the Central 
Government, the Central Government 
would send a similar statement to the 
State Government while inviting their 
views on the question of retiring the 
officer prematurely, It is to be hoped 
that this process of consultation bet- 
. ween the Central and the State Gov- 
ernments would be completed in each 
case in about three months’ time so 
that in the event of retirement being 
finally decided upon, a notice could 
be given to the officer concerned at 
least three months before the date on 
which he is to attain the age of 55 
years and his retirement thus given 
effect as soon as he does so. 


(3) x x xX x 
(4) In a case in which the State 
and the Central Governments have 


reasonable cause to believe that an 
officer is lacking in integrity, it would 
be appropriate to consider him for 
premature retirement, irrespective of 
an assessment of his ability or effici- 
ency in work. 

(5) x x x x 

(6) x x x x 

(7) Once it is decided to retain an 
officer beyond the age of 55 years, he 
should be allowed to continue up to 
the age of 58 without any fresh review 
unless this be justified by any excep- 
tional reasons, such as his subsequent 
work or conduct or the state of his 
physical health, which may make 
earlier retirement clearly desirable. 
The Government of India feel that in 
order that an officer who is cleared 
for continuance at the stage of attain- 
ing the age of 55 years can settle 
down to another three years of work 
with a sense of security and those 
working under him accept his control 
and discipline without any reserva- 
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tion an annual review between the 
years of 55 and 58 would not be 
desirable. In arriving at this view, 
they have among other factors taken 
into consideration the fact that at 
these stages, members of All-India 
Services generally occupy very senior 
appointments on which particularly 
such a sense of security about their 
tenure is desirable in the public inte- 
rest. Further, having arrived at an 
assessment in favour of further con- 
tinuance in service at the age of 54 
years or so, there would ordinarily 
be no occasion for changing the 
assessment during the next three 
years, so that an annual review would 
serve little practical purpose. Finally, 
in any case, sub-rule (3) of rule 16 of 
the AIS (DCRB) Rules would enable 
appropriate consideration at any time 
in very exceptional circumstances”. 


11. On Sept: 5, 1967, the Ministry 
of Home Affairs issued further in- 
structions to the Chief Secretaries 
of all the State Governments (except 
Nagaland) with regard to the criteria 
and procedure to be followed regard- 
ing premature retirement of the AIl 
India Service officers, We may read 
para, 2 of those instructions: 


“In clarification of and supplemen- 
tal to the previous instructions issued 
in the letter quoted above, the Gov- 
ernment of India would suggest the 
observance of the following criteria 
and procedure for the aforesaid pur- 
POSE; mm 


(i) A review should be conducted 
twice a year in the month of Janu- 
ary and July to determine the suit- 
ability for continuance of all officers 
who will attain the age of 55 years 
in the half year beginning with the 
following July and, January res- 
pectively. The review may be con- 
ducted by committees constituted as 
follows: 

x x x x 

(b) In the States, for I A, Sv Offi- 
cers the Review Committee may con- 
sist of the Chief Secretary, Member/ 
Senior Member/Chairman, Board of 
Revenue and one other senior offi- 
cer.” 

x x So. x x 
12. We may also refer to a notifi- 
cation dated Aug. 14, 1969, from the 
Ministry of Home Affairs, Govern- 
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ment of India, to the Chief Secreta- 
ries of all the State Governments 
with regard to the amendment to 
Rule 16 for review of records of of- 
ficers at the age of 50. Paras 2 and 
3 of this notification may be quoted: 


“2, I am to request that the State 
Governments may kindly take steps 
to review the records of all those All 
India Service Officers, who have al- 
ready completed or who are about 
to complete the age of 50 in the 
next 6 months or so and are serving 
n ropaecon with the affairs of the 

ate sen 


3. The criteria and procedure for 
review of records and also service of 
notice on those, who are proposed to 
be retired, will be the same as out- 
lined in this Ministry’s letter No. 29/ 
67/66-AIS (II), dated the 5th Septem- 
ber, 1967. This review at the age of 
50 will be in addition to the one con- 
templated later at the age of 55.” 

13. It is in pursuance of sub-rule 
(3) of Rule 16 and in consonance 
with the instructions set out above 
that the State Government of U. P. 
in Oct. 1969 constituted a Review 
Committee consisting of Shri H. C. 
Gupta, Chairman, Board of Revenue, 
Shri B. B. Lal, I. C. S., Chief Secre- 
tary and the Member, Taxation 
Board of Revenue, to review the re- 
cords of the members of the Service 
who were to attain or had attained 
the age of 50 years. The list of of- 
ficers considered by this Committee 
included the respondent, Shri Nigam. 
The Committee did not recommend 
any of the officers including Shri 
Nigam for premature retirement and 
on the other hand, recommended 
that they should be continued in ser- 
vice, The State Government accept- 
ed the report of the Review Commit- 
tee and communicated its decision to 
the Central Government. On Dec, 20, 
1969, the Secretary, Ministry of Home 
Affairs of the Central Government, 
addressed a letter to the State Gov- 
ernment as follows:— 


“I have glanced through the cha- 
racter rolls of the I.A.S. Officers of 
Uttar Pradesh Cadre, who have al- 
ready reached the age of 50. I find 
that there are certain adverse re- 
marks in the character roll of Shri 
C. M. Nigam (IAS~-1941). A warning 
was administered to him on Dec. 6, 
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1958 for taking undue interest in the 
ejectment of tenants from a house 
owned by him at Lucknow. Another 
warning was issued to him on B3ist 
August, 1962 for having acquired a 
car from the Varanasi Corporation 
while working as Administrator of 
the Varanasi Municipal Corporation. 
He was also once warned for not 
observing proper rules and procedure 
for utilising the fund earmarked for 
low-income group housing scheme to- 
wards the construction of a market. 
Later he was also placed under sus- 
pension in connection with some 
strictures passed on him by the Elec- 
tion Tribunal in a case relating to 
the Gorakhpur Parliamentary Consti- 
tuency elections. 


(2) In view of these, it appears to 
us that this is a fit case in which 
proposals for his premature retire- 
ment under R. 16 (3) of the All India 
Services (DCRB) Rules, 1958 should 
be considered. The State Govern- 
ment however have not recommend- 
ed his compulsory retirement. We do 
not know if there were any particu- 
lar reasons for taking a different 
view or whether it was a case of 
oversight. We would like to have the 
considered views of the State Gov- 
ernment before Central Government 
come to a decision.” 


On Jan. 29, 1970, the Chief Secre- 
tary to the State Government repli- 
ed that the Review Committee had 
considered the character roll and the 
merits of the case of Shri Nigam and 
found that he was suitable for con- 
tinuing in service, that the decision 
of the Committee was accepted by 
the State Government, the State Gov- 
ernment’s decision in the matter was 
taken after thorough consideration 
and that it did not consider it neces- 
sary to go into this question again. 
No adverse decision contrary to the 
recommendation of the State Gov- 
ernment was communicated by the 
Central Government to the State 
Government in pursuance of tthe re- 
commendation of the first Review 
Committee in Oct. 1969, 


14. Next, we find that the State 
Government constituted a second Re- 
view Committee in May 1970 con- 
sisting of Shri Musaddi Lal, Chief 
Secretary, Shri J, D, Shukla, Member 
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Board of Revenue and Shri J. B. 
Tandon, the senior-most officer of 
the Indian Administrative Service. Be- 
fore this Committee the case of all 
the officers who had attained the age 
of 50 years including those whose 
cases had been reviewed earlier, in 
Oct. 1969, were also placed for con- 
sideration, Thus Shri Nigam’s case 
came to be considered again by the 
second Review Committee. This time 
the Committee recommended that 
two officers, one of whom was Shri 
Nigam, should be prematurely retir- 
ed. The State Government having 
accepted this recommendation for- 
warded the same to the Central Gov- 
ernment. The Central Government 
asked the State Government to send 
the proceedings of the Review Com- 
mittee, On receipt of that report the 
Central Government agreed with the 
views of the State Government and 
passed the impugned order of com- 
pulsory retirement of the respondent. 


15. It is submitted by the appel- 
lants that no decision was made by 
the Government of India | after re- 
ceipt of the recommendation of the 
State Government in October 1969 or 
even after reiteration of the State 
Government’s views in Jan. 1970, Even 
the counsel for the State conceded 
in the High Court that only if the 
Central Government disagreed with 
the State Government a communica- 
tion was made, The absence of com- 
munication until the second Review 
Committee goes to show that there 
was no adverse decision against the 
respondent. l 

16. As we have indicated earlier 
in the judgment the learned Solicitor 
General, on behalf of the appellants, 
emphasised before us his objection to 
the question of principle which was 
relied upon by the Division Bench 
for quashing the impugned order, 
that is to say, the principle applicable 
to the case of preventive detention. 

17. We have no hesitation in hold- 
ing that the principle governing the 
order of preventive detention evolved 
by this Court having regard to the 
constitutional right of a person ap- 
pertaining to effective representation 
against such order is not applicable 
in the case of an order for compul- 
sory retirement which casts no stigma 
on a Government servant and can- 
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not be equated with an order affect- 
ing his right by way of disciplinary 
proceedings, An order of compulsory 
retirement, simpliciter, under Rule 
16 (3) does not affect any right of 
the Government servant. 


18. Under Rule 16 (2), a Govern- 
ment servant has a right to retire 
prematurely by giving three months’ 
previous notice to the Government. 
Similarly under Rule 16 (3), after a 
Government servant serves a period 
of 30 years or attains the age of 50 
years, he cannot insist on a right to 
be retained in the service, The Gov- 
ernment may also exercise a corres- 
ponding right under R. 16 (3) to 
prematurely retire him at the age of 
50 or 55 after giving three months’ 
notice. This termination of service 
by way of premature retirement can- 
not be equated with a penal order of 
removal or dismissal. Even so, an 
order of compulsory retirement may 
be challenged in a court if it is arbi- 
trary or is actuated by mala fides. 


19. Even in the case of an order 
of dismissal by way of punishment, if; 
there are several grounds on which 
the order is founded and one or 
two of those fail and the order can 
still rest on the surviving ground or 
grounds disclosing a prima facie case 
of guilt or misconduct, the same can- 
not be held to he invalid by apply- 
ing the subjective test of preventive 
detention (see State of Orissa v. 
Bidyabhushan, 1963 Supp (1) SCR 
648: (AIR 1963 SC 779)). Bidyabhu- 
shan (supra) was a case of dismissal 
of a Government servant for mis- 
conduct on several grounds, two of 
which failed. This Court, differing 
from the High Court on the point 
held as follows:— 


“If the order of dismissal was bas- 
ed on the findings on charges 1 (a) 
and 1 (e) alone the Court would have 
jurisdiction to declare the order of 
dismissal illegal but when the find- 
ings of the Tribunal relating to the 
two out of five heads of the first 
charge and the second charge was 
found not liable to be interfered with 
by the High Court and those findings 
established that the respondent was 
prima facie guilty of grave delinqu- 
ency, in our view the High Court had 
no power to direct the Governor of 
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Orissa to reconsider the order of dis- 
missal......... 

x x x x x 
Therefore if the order may be sup- 
ported on any finding as to substan- 
tial. misdemeanour for which the 
punishment can lawfully be imposed, 
it is not for the Court to consider 
whether that ground alone would 
have weighed with the authority in 
dismissing the publie servant.” 


20. If the above legal position is 
true with regard to a case of dismis- 
sal of a Government seryant who 
but for the proof of misconduct 
would have a right to continue in 
the service, it will, a fortiori, hold 
good in the case of termination of 
service by way of compulsory retire- 
ment under the rules where, after an 
employee has done a specified years 
of service or reached a specified age 
of reasonable duration, his right to 
continue, as such, becomes again sub- 
ject to his own volition under Rule 
16 (2) or to exercise of an equal 
right by the Government to prema- 
turely retire him under R. 16 (3). 


21. As stated earlier, even in the 
case of compulsory retirement under 
R. 16 (3), an order may be challeng- 
ed in a court if it is arbitrary or 
mala fide, If, however, the Govern- 
ment reaches a decision to prema- 
turely retire a Government servant, 
bona fide, the order, per se, cannot 
be characterised as by way of 
punishment since it does not cast any 
stigma on the employee nor does the 
employee forfeit any benefit which 
he has already earned by his service, 
nor does it result in any civil conse- 
quences. i 


22. The Division Bench took the 
view that since the “gravest” of the 
reasons which was the order of sus- 
pension, became non-existent and 
was still operating in the mind of the 
Centra] Government, the impugned 
order could not be supported on the 
ground that the same was based on 
collateral consideration, one serious 
reason being absolutely non-existend 
and thus illusory. 


23. The High Court is not correct 
that the order of suspension which 
was pending enquiry was a punish- 
ment under the rules. It was not. 
Therefore, the degree of gravity at- 


AIR. 
tached to the order by the High 
Court was neither appropriate nor 


correct, We are also unable to agree 
with the High Court that absent 
one out of the several reasons, on 
which the impugned order was bas- 
ed, the entire order is liable to be 
struck down as invalid, 


24, The test which has been laid 
down in the case of preventive de- 
tention is in the context of right to 
individual liberty of a person which 
is a fundamental right enshrined in 
the Constitution. The order of com- 
pulsory retirement is passed in res- 
pect of a Government servant who 
has ceased to have a right, as such, 
to continue in Government service 
under the rules governing his em- 
ployment. The analogy with cases 
under the Preventive Detention Act 
is, therefore, absolutely out of place. 
The Division Bench is not right in 
quashing the impugned order on that 
solitary ground. 

25. This would, however, not con- 
clude the controversy before us. Mr. 
Yogeshwar Prasad appearing on be- 
half of the respondent, does not 
challenge before us that the impugn- 
ed order is vitiated by mala fides. 
Even the Division Bench, differing 
from the learned single Judge, found 
against the plea of mala fides, We 
are, therefore, relieved of dealing 
with this plea. 

26. The learned single Judge held 
the instructions of the Ministry of 
Home Affairs as statutory and as 
such binding, on a concession made 
in the counter-affidavit submitted be- 
fore him by Under Secretary of 
the Personnel Department (Cabinet 
Secretariat). According to the coun- 
ter affidavit these instructions were 
made by the Government by R. 2 of 
the All India Services (Conditions of 
Service — Residuary Matters) Rules, 
1960. It is not necessary to go into 
this aspect in detail in this case as to 
whether the instructions can be 
elevated to the status of statutory 
rules or even consitutional directions 
as found by the learned single Judge. 
Tt is sufficient for our purpose that 
these instructions do not- violate any 
provision of the Act or of the rules. 
Rule 16 (3), being a rigorous rule vis- 
a-vis a Government servant not him- 
self willing to retire under R. 16 (2), 
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has to be invoked in a fair and rea- 
sonable manner, Since Rule 16 (3) 
itself does not contain any guide- 
lines, directions or criteria, the in- 
structions issued by the Government 
furnish an essential and salutary pro- 
cedure for the purpose of securing 
uniformity in application of the rule. 
These instructions really fill up the 
yawning gaps in the provisions, and 
are embedded in the conditions of 
service. These are binding on the 
Government and cannot be violated 
to the prejudice of the Government 
servant (see also Sant Ram Sharma 
v. State of Rajasthan, (1968) 1 SCR 
111: (ATR 1967 SC 1910) and Union 
of India v. K. P. Joseph, (1973) 2 
SCR 752 : (AIR 1973 SC 303)). 


27. Whether all the aforesaid in- 
structions issued by the Government 
are mandatory or not do not call for 
a decision in these appeals, Some of 
them may not be mandatory. Not 
that every syllable in the instruc- 
tions is material. Some of them may 
be described as prefatory and clari- 
ficatory. However, one condition is 
absolutely imperative in the instruc- 
tions, namely, that once a Review 
Committee has considered the case of 
an employee and the Central Govern~ 
ment does not decide on the report 
of the Committee endorsed by the 
State Government to take any preju- 
dicial action against an officer, after 
receipt of the report of the commit- 
tee endorsed by the State Govern- 
ment, there is no warrant for a 
second Review Committee under the 
scheme of Rule 16 (3) read with the 
instructions to reassess his case on 
the same materials unless exceptional 
circumstances emerge in the mean- 
time or when the next stage arrives. 
We should hasten to add that when 
integrity of an officer is in question 
that will be an exceptional circum- 
stance for which orders may be pass- 
ed in respect of such a person under 
Rule 16 (3), at any time, if other 
conditions of that rule are fulfilled, 
apart from the choice of disciplinary 
action which will also be open to 
Government. Although a faint at- 
tempt was made before the learned 
single Judge that fresh facts were 
available for the purpose of the 
second Review Committee, the High 
Court did not accept the position nor 
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do we find any reason to differ from 
that opinion, It is, therefore, clear 
that the respondent’s order of ter- 
mination was made not as a result 
of the report of the first Review Com- 
mittee in accordance with the in- 
structions but on the recommenda- 
tion of the second Review Committee 
which could not have taken up 
his case, as it was, on the self-same 
materials prior to his reaching the 
age of 55 years. 


28. We find from the instructions 
that reviews have to be conducted 
twice in the career of a Government 
servant, once six months prior to his 
attaining the age of 50 years and 
again six months prior to his attain- 
ing the age of 55 years, Since the 
amendment introducing the age of 50 
years came in August 1969, after the 
respondent had already attained 50 
years, the first review in his case 
could be held only in Oct. 1969. The 
second Committee sat in May 1970 
after the first Committee had recom- 
mended the continuance of the res- 
pondent in service in October 1969 
which was agreed to by the State 
Govt. and even reiterated by it 
on a query from the Central Govern- 
ment in Jan. 1970. If the Central 
Government did not choose to decide 


against the respondent then, the 
second Review Committee of May 
1970 could not again consider the 


case of the respondent in the usual 
course and under normal circumstan- 
ces when he was not even 53 years 
of age after having already got a 
clearance from the first Review Com- 
mittee which was endorsed by the 
State Government only four months 
earlier, It was open to the Central 
Government to differ from the State 
Government's views. But it did not. 
We must make it clear that the de- 
cision would have been entirely dif- 
ferent if we were satisfied that-thore 
were exceptional circumstance: of 
any kind to reopen the case of the 
respondent. 


29. The correct position that em- 
erges from Rule 16 (3) read with the 
procedural instructions is that the 
Central Government, after consulta- 
tion with the State Government, may 
prematurely retire a civil servant 
with three months’ previous notice 
prior to his attaining 50 years or 55 
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years, as the case may be, The only 
exception is of those cases which had 
to be examined for the first time 
after amendment of the rule substi- 
tuting 50 years for 55 where even of- 
ficers, who had crossed the age of 
50 years, even before reaching 55, 
could be for the first time reviewed. 
Once a review has taken place 
and no decision to retire on that 
review has been ordered by the 
Central Government, the officer 
gets a lease in the case of 50 
years upto the next barrier at 55 and, 
if he is again cleared at that point, 
he is free and untrammelled upto 58 
which is his usual span of the ser- 
vice career. This is the normal rule 
subject always to exceptional circum- 
stances such as disclosure of fresh 
objectionable grounds with regard to 


integrity or some other reasonably 
weighty reason. 
30. Under Art. 310, Government 


servants, high or low, hold service 
during the pleasure of the President 
or the Governor, as the case may be, 
subject to two well-known limitations 
namely, that they shall not be dis- 
missed or removed by an authority 
subordinate to that by which they 
were appointed and secondly, that 
they shall not be dismissed or re- 
moved or reduced in rank except 
after an enquiry into the charges 
clearly levelled against them and af- 
fording a reasonable opportunity of 
being heard in respect of the char- 
ges, We need not refer to the pro~- 
viso to Art. 311 (2) which deals with 
certain exceptional cases, 


31. Thus the pleasure doctrine 
under Art. 310 is conditioned by con- 
stitutional restrictions under Article 
311. Under Art, 309 the appropriate 
legislature may regulate the recruit- 
ment and conditions of service and 
until so done the President or his de- 
legate and the Governor or his dele- 
gate may make rules regulating the 
recruitment and conditions of ser- 
vice, The Act passed by the appro- 
priate legislature and the rules made 
under Art. 309 will, however, be sub- 
ject to the provisions of the Con- 
stitution which include Art. 311 and 
certainly the fundamental rights. 

32. The pleasure doctrine under 
Art, 310 is in a way unoffendingly 
resuscitated with appropriate vigour 
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towards the tail-end of the career of 
a Government servant under Rule 
16 (3) in the public interest, Compul- 
sory retirement under the service 
rules is not by way of punishment, 
as understood in service jurispru- 
dence, however unsavoury it may be 
otherwise. During the entire tenure 
of Government servants from the 
date of temporary or probationary 
appointment till termination or re- 
tirement, as the case may be, there 
is an undoubted security for them 
against dismissal, removal or reduc- 
tion in rank except in the manner 
laid down under Art, 311 (2), read 
with relevant laws or rules made 
under Art. 309. 


33. In order to pass the text of 
constitutionality, Rule 16 (3) must 
needs be safeguarded by reasonable 
procedural guidelines in order that 
there may be no scope for arbitrari- 
ness or discrimination, That is how 
Rule 16 (3), being silent, instruc- 
tions speak and do vitative service in 
a vacuous field. The material proce- 
dure under the instructions, as if in- 
ter-woven in Rule 16 (3), can on no 


account be held invalid or imper- 
missible. 
34. Compulsory retirement under 


Rule 16 (3) is a salutary safeguard in 
the armoury of the Government for 
maintenance of the services in trim 
and fitness, Rule 16 (3) is a constant 
reminder to the slacker, the sluggish 
and the inefficient, not to speak of 
those who may be dishonest or un- 
scrupulous by reputation beyond re- 
demption. At a reasonable point of 
service a stage is reached when the 
Government reserves its undoubted 
right to have a second look at the 
officers whether their retention in 
employment would be useful in the 
public interest, That is the role of 
Rule 16 (3). Rule 16 (3), with the 
instructions, is a warning poster for 
every Government servant to conduct 
himself properly, diligently and effi- 
ciently throughout his service career. 
The Government has advanced the 
time of the first review by amend- 
ment of Rule 16 (3). As stated ear- 
lier, there are now two stages in a 
service career, namely, at the age of 
50 and 55, for the Government to 
take a decision to refurbish, invigo- 
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| rate and stimulate the Service and 
! with that sole object a decision has 

to be fairly taken well in time under 
' Rule 16 (3) in accordance with the 
: published procedure, 


| 35. While purity in administration 
‘is certainly to be desired, the secu- 
| rity and morale of the Service have 
also to be maintained. It is because 
of thesé high considerations that the 

Government has issued appropriate 
Land reasonable instructions to guide 

the authorities in passing orders for 
premature retirement, The instruc- 
tions clearly show that “having arriv- 
ed at an assessment in favour of 
further continuance in service at the 
age of 54'/ years or so, there would 
ordinarily be no occasion for chang- 
ing the assessment during the next 
- three years, so that an annual re- 
view would serve little practical pur- 
pose”, The principle behind this in- 
struction is that the sword of Damo- 
cles must not hang over the officer 
every six months after he attains the 
age of 50 years. 

36. The learned Solicitor General 
next submitted that the High Court 
' was not right in going behind the 
' order of compulsory retirement and 
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| delving into the files of the Govern- 
| ment to see for itself whether the 
| order could be sustained. We find 
that the records of service of the 
respondent and other papers were 
produced by the learned Advocate 
General before the High Court with- 
out any objection and without claim- 
ing any privilege with regard to 
those documents, That being the 
factual position, we are not inclined 
to consider whether the course adopt- 
ed by the High Court in this case is 
open to objection, It will, however, 
be proper to observe that when an 
, order of compulsory retirement is 
! [challenged as arbitrary or mala fide 
, |by making clear and specifie allega- 
tions, it will then be certainly neces- 
sary for the Government te produce 
all the necessary materials to rebut 
such pleas to satisfy the court by 
voluntarily producing such docu- 
ments as will be a complete answer 
to the plea. It will be for the Gov- 
ernment also to decide whether at 
that stage privilege should be claim- 
ed with regard to any particular 
document. Ordinarily, the service re- 
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cord of a Government servant in a 
proceeding of this nature cannot be 
said to be privileged document which 
should be shut out from inspection. 

37. The impugned order of com- 
pulsory retirement, as found above, 
was made on the recommendation of 
the second Review Committee and 
that is in the teeth of the conditions 
of service flowing from the instruc- 
tions of the Home Ministry and 
hence cannot be sustained, The High 
Court was right in quashing the 
said order. 

38. In the result both the appeals 
are dismissed although not on the 
ground stated by the High Court, The 
respondent is entitled to one set of 
costs to be shared by both the ap- 
pellants. 

Appeals dismissed. 
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T. Arivandandam, Petitioner v. T. 
V. Satyapal and another, Respon- 
dents. 

Special Leave Petn, (Civil) No. 4483 
of 1977, D/- 14-10-1977. 

Civil P. C. (5 of 1908), Sec. 35A, 
O. 7, R. 11 — Rejection of plaint — 
False or vexatious claims — Duty of 
court and counsel, 


If on a meaningful — not formal — 
reading of the plaint it is manifestly 
vexatious, and meritless, in the sense 
of not disclosing a clear right to sue, 
the trial Court should exercise its 
power under O, 7, R. 11, C. P. C. 
taking care to see that the ground 
mentioned therein is fulfilled. The 
trial Courts should insist imperative- 
ly on examining the party at the 
first hearing so that bogus litigation 
can be shot down at the earliest 


stage. The Penal Code is also re- 
sourceful enough to meet such men, 
(Ch. XI) and must be triggered 
against them. (Para 5) 


If the trial Court is satisfied that 
the litigation was inspired by vexati- 
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Ð/- 19-7-1977 (Kant)). 


KU/KU/E81/77/DVT 


2422 S.C. [Prs. 1-4] T. Arivandandam 


ous motives and altogether 
less it should take deterrent action 
under S, 35A. (Para 6) 


The counsel, as an officer of jus- 
tice, can also contribute to the cause 
of justice by screening wholly frau- 
dulent and frivolous litigation and by 
not colloborating in shady actions. 

(Para 7) 

Mr. P. R, Ramasesh, Advocate, for 

Petitioner. 


KRISHNA IYER, J:— The patho- 
logy of litigative addiction ruins the 
poor of this country and the Bar 
has a role to cure this deleterious 
tendency of parties to launch frivol- 
ous and vexatious cases, 


2. Here is an audacious applica- 
tion by a determined engineer of fake 
litigations asking for special leave to 
appeal gainst an order of the High 
Court on an interlocutory application 
for injunction, The sharp practice or 
legal legerdamain of the petitioner, 
who is the son of the 2nd respon- 
dent, stultifies the court process and 
makes decrees with judicial seals 
brutum fulmen. The long arm of 
the law must throttle such litigative 
caricatures if the confidence and cre- 
dibility of the community in the 
judicature is to survive. The con- 
tempt power of the Court is meant 
for such persons as the present peti- 
tioner, We desist from taking action 
because of the sweet reasonableness 
of counsel Sri Ramasesh. 

3. What is the horrendous enter- 
prise of the petitioner? The learned 
Judge has, with a touch of personal 
poignancy, judicial sensitivity and an- 
guished anxiety, narrated the sorry 
story of a long-drawn out series of 
legal proceedings revealing how the 
father of the petitioner contested an 
eviction proceeding, lost it, appealed 
against it, lost again, moved a revi- 
sion only to be rebuffed by summary 
rejection by the High Court. But the 
Judge, in his clement jurisdiction, 
gratuitously granted over six months’ 
time to vacate the premises. After 
having enjoyed the benefit of this in- 
dulgence the maladroit party moved 
for further time to vacate, All these 
proceedings were being carried on by 
the 2nd respondent who was the 
father of the petitioner. Finding that 
the courts generosity had been ex- 
ploited to the full, the 2nd respon- 
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dent and the petitioner, his son, set 
upon a clever adventure by abuse of 
the process of the court, The peti-| 
tioner filed a suit before the Fourth | 
Additional First Munsif, Bangalore, 
for a declaration that the order of 
eviction, which had been confirmed 
right up to the High Court and re- 
sisted by the 2nd respondent through- 
out, was one obtained by ‘fraud and 
collusion’ . He sought an injunction 
against the execution of the eviction 
order. When this fact was brought: 
to the notice of the High Court, dur- 
ing the hearing of the prayer for 
further time to vacate, instead of 
frowning upon the fraudulent stroke,. 
the learned Judge took pity on the 
tenant and persuaded the landlord to 
give more time for vacating the pre- 
mises on the basis that the suit new- 
ly and sinisterly filed would be with- 
drawn by the petitioner. Gaining 
time by another five months on this 
score, the father and son belied the 
hope of the learned Judge who 
thought that the litigative skirmishes 
would come to an end, but hope can 
be dupe when the customer concern- 
ed is a crook. 


4. The next chapter in the litiga- 
tive acrobatics of the petitioner and 
father soon followed since they were 
determined to dupe and defy the 
process of the court to cling on 
to the shop. The trick they adopted 
was to institute another suit before 
another Munsif making a carbon copy 
as it were of the old plaint and play- 
ing upon the likely gullibility of the 
new Munsif to grant an ex parte in- 
junction. The Ist respondent enter- 
ed appearance and exposed the hoax 
played upon the court by the peti- 
tioner and the 2nd respondent, There- 
upon the Munsif vacated the order of 
injunction he had already granted. 
An appeal was carried without suc- 
cess, Undaunted by all these defeats | 
the petitioner came to the High ' 
Court in revision and managed to get 
an injunction over again. The 2nd 
respondent promptly applied for va- 
cating the temporary injunction and 
when the petition came up for hear- 
ing before Mr, Justice Venkata- 
ramayya, counsel for the petitioner 
submitted that he should not hear 
the case, the pretext put forward be- 
ing that the petitioner had  cutely 
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mentioned the name of the Judge in 
‘the affidavit while describing the 
prior proceedings. The unhappy 
Judge. who had done all he could to 
‘help the tenant by persuading the 
landlord, found himself badly betray- 
ned. He adjourned the case to the 
next day. The torment he under- 
f went is obvious from his own order 
where he stated, “I spent a 
sleepless night yesterday.” Luckily, 
he stabilised himself the next 
day and heard arguments without 
yielding to the bullying tactics 
of the petitioner and impropriety 
of his advocate. He went into the 
merits and dismissed the revision, Of 
course, these fruitless proceedings in 
the High Court did not deter the 
petitioner from daring to move this 
Court for special leave to appeal. 


b 5. We have not the slightest hesi- 





_ the first hearing by examining 
`- party searchingly under O, X, C.P.C. 


'yirresponsible law 


_ tently resorted to. 


tation in condemning the petitioner 
for the gross abuse of the process of 
the court repeatedly and unrepen- 
From the state- 
ment of the facts found in the judg- 
ment of the High Court, itis perfect- 
ly plain that the suit now pending be- 
fore the First Munsif’s Court Banga- 
lore, is a flagrant misuse of the mer- 
cies of the law in receiving plaints. The 
learned Munsif must remember that 
if on a meaningful — not formal — 
reading of the plaint it is manifestly 
vexatious, and meritless, in the sense 
of not disclosing a clear right to sue, 
he should exercise his power under 
O. VII R. 11, C. P. C. taking care 
to see that the ground mentioned 
therein is fulfilled. And, if clear 
drafting has created the illusion of a 
cause of action, nip it in the bud S! 
the 


An activist Judge is the answer to 
suits, The trial 


Courts would insist imperatively on 
examining the party at the first 
hearing so that bogus litigation can 


be shot down at the earliest stage. 
The Penal Code is also resourceful 
enough to meet such men, (Ch. XI) 


‘land must be triggered against them. 


In this case, the learned Judge to 
his cost realised what George Ber- 
nard Shaw remarked on the assasi- 
nation of Mahatma Gandhi 

“It is dangerous to be too good.” 
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6. The trial Court in this case will 
remind itself of S. 35-A, C, P. C. and 
take deterrent action if it is satisfied 
that the litigation was inspired by 
vexatious motives and altogether 
groundless. In any view, that suit 
has no survival value and should be 
disposed of forthwith after giving an 
immediate hearing to the parties con- 
cerned. 


7. We regret the infliction of the 
ordeal upon the learned Judge of the 
High Court by a callous party. We 
more than regret the circumstance 
that the party concerned has been 
able to prevail upon one lawyer or 
the other to present to the court a 


case which was disingenuous or 
worse. It may be a valuable contri- 


bution to the cause of justice if 
counsel screen wholly fraudulent and 
frivolous litigation refusing to be be- 
guiled by dubious clients. And re- 
membering that an advocate is an 
officer of justice he owes it to so- 
ciety not to colloborate in shady ac- 
tions, The Bar Council of India, we 
hope will activate this obligation. We 
are constrained to make these obser- 
vations and hope that the co-opera- 
tion of the Bar will be readily fortn- 
coming to the Bench for spending 
judicial time on worthwhile disputes 
and avoiding the distraction of sham 
litigation such as the one we are 
disposing of, Another moral of this 
unrighteous chain litigation is the 
gullible grant of ex parte orders 
tempts gamblers in litigation in- 
to easy courts, A judge who suc- 
cumbs to ex parte pressure in un- 
merited cases helps devalue the judi- 
cial process. We must appreciate 
Shri Ramasesh for his young candour 
and correct advocacy. 

Petition dismissed. 


AIR 1977 SUPREME COURT 2423 
(From: 1977 Jab LJ 583) 

P. K. GOSWAMI AND 
JASWANT SINGH, JJ, 
Sarveshwar Prasad Sharma, Appel- 
lant v. The State of Madhya Pra- 

desh, Respondent, 
Criminal Appeal No. 342 of 1977, 
D/- 26-9-1977. 
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Penal Code (45 of 1860), Sec. 302 
— Sentence — Accused convicted for 
murdering entire family of nine per- 
sons and sentenced to death — If 
merits clemency for lesser sentence. 
(Criminal P. C. (1974), S. 354). 

Where gruesome murders wiping 
out an entire family of nine persons 
including aged parents and two in- 
fants, were committed by the accus- 
ed with a deliberate motive of 
wrongful gain and the accused was 
neither demented nor mentally sick 
and there were no extenuating cir- 
cumstances, 

Held that the special reasons man- 
dated under law, duly recorded by 
the High Court and the trial Court 
were not inadequate to justify death 
sentence and that the fact that the 
accused was financially in straits 
with wife and two small children 
would not justify the lesser sen- 
fence, 1977 Jab LJ 583, Affirmed. 

(Para 12) 

Mr, Mohan Behari Lal (Amicus 
Curiae), for Appellant; I. N. Shroff, 
Advocate for Respondent. 


GOSWAMI, J.:— We have granted 
special leave in this case limited to 
the question of sentence and heard 
the learned counsel, appearing as 
amicus curiae and also for the State. 


2. These are gruesome murders 
wiping out an entire family of nine 
persons including two infants. 


3. The accused (31), Bachelor of 
Ayurvedic Medicine and Surgery 
(B.A.M.S.), a qualified medical practi- 
tioner, was a close friend of one of the 
deceased, Ram Swaroop (40), who 


was an Upper Division Clerk in the. 


Madhya Pradesh Girls N. C. Battalion 
at Gwalior. The accused lived only 
about a furlong away from the de- 
ceased, Deceased Ram Swaroop used 
to practise Homoeopathy as his 
hobby. There was thus a certain 
degree of common interest between 
the accused and deceased Ram Swa- 
roop. 

4. Ram Swaroop had his parents, 
aged 60 years, his wife (35), their two 
sons and three daughters of the age 
of 16, 13, 8, 5 and 3 respectively, As 
stated earlier, the entire family was 
exterminated. Cash, ornaments and 
other valuables were also removed at 
the same time. 


AIR. 

5. Murder was committed on the 
night of 4th July, 1976 and the dead 
bodies were locked up inside the room 
and the house was locked from out- 
side, On 6th July foul smell was 
emitted from the closed house and the 
police was informed. The house was 
broken open by the police and the, 
nine dead bodies were recovered, i 

6. There is no direct evidence as 
to who actually committed the crime 
or even whether there was more than 
one person taking part in this das- ) 
tardly crime. The accused stood con- 
victed entirely on circumstantial evi- 
dence and his conviction is, now be- 
yond question. 

7. We have heard learned counsel ! 
of both sides on the question of sen- 
tence. The recent benign direction of 
the penal law is towards life sentence, 
as a rule, and death as an exception 
awarding of which must be accom- 
panied by recorded reasons, 

8. This Court has in several deci- 
sions indicated guidelines in this 
problem area of life and death as a 
result of judicial verdict but none of 
these guidelines can be cut and dry 
nor exhaustive, Each case will depend 
upon the totality of the facts. circum- 
stances and other matters revealed. 

9. Law directs the course of the 
court, After enactment of the Crimi- 
nal Procedure Code in 1973 (Act 2 of 
1974), the judgment in a murder case 
“shall state the special reasons” for a 
sentence of death. That isto say, there 
will be sentence of death only in spe- 
cial cases with recording of reasons 
so that these may be examined by 
superior courts. 

10. The trial court dealing with 
the question of sentence observed as 
follows :— 

“Even beasts do not show unfaith- 
fulness but this case is a shining’ 
example of the heinous unfaithful- 
ness, Firstly to commit nine murders 
and that too of small children com- 
mitted by inflicting more than one 
injury which is sufficient in the ordi- 
nary course of nature and therefore 
gravity of the offence has surpassed 
its last limit due to which it would be 
proper to say that the acts of accused 
are not only beastly but ghastly in- 
joined with extreme greediness. There 
being total lack of extenuating cir- 
cumstances the accused deserves to be 


_ 
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punished with extreme penalty with- 
out hesitation”. 


11. The High Court dealing with 
the same question made the following 
observation :-—— 

“The accused was a trusted friend 
of the deceased Ram Swaroop. But, for 
achievement of his vicious object to 
relieve him of his cash and valuabies 
he not only killed Ram Swaroop but 
also exterminated his whole family 
including his aged parents, his wife 
and five children two of whom were 
infants aged five years and three years 
respectively, He committed these 
blood-chilling murders of the nine 
innocent persons for monetary gain 
and to destroy the evidence of the 
crime he had committed, It is difficult 
to find words strong enough to con- 
demn these gruesome and dastardly 
murders. Ironically the accused chose 
not to spare even the two infant 
daughters of Ram Swaroop who dearly 
used to address him as ‘Dr, Chacha’ 
and were incapable of giving evidence 
even if they had been left alive, The 
tragedy has few parallels. The accus- 
ed was neither demented nor men~ 
tally sick, There are absolutely no 
extenuating circumstances for passing 
a lesser sentence. On the other 
hand, the case, in our opinion, is emi- 
nently fit for imposing the extreme 
penalty of law”. 

12. It is submitted that the accused 
was financially in straits with wife and 
two small children and this should be 
taken into consideration to merit cle- 
mency for the lesser sentence. These 
grounds had also been urged earlier 
before the trial court, but the horrid 
enormity of the crime with a delibe- 
rate motive of wrongful gain cannot 
be minimised when considering the 
appropriate sentence, We agree with 
the courts below that there are no 
extenuating circumstances to justify 
the lesser penalty, The special rea- 
sons mandated under the law are duly 
recorded by both the High Court and 
the trial Court and we are not ina 
position to say that those are inade- 
quate to justify the sentence of death 
in these cruel and diabolical murders. 
The appeal is accordingly dismissed. 

Appeal dismissed. 


Technicians Studio v. Lila 


S. C. 2425 


AIR 1977 SUPREME COURT 2425 
(From :— (1976) 3 Cal HC (N) 592) 
A, C, GUPTA AND 
S. MURTAZA FAZAL ALI, JJ. 
M/s. Technicians Studio Pvt. Ltd. 
Appellant v, Smt, Lila Ghosh and 

another, Respondents, 
Civil Appeal No. 352 of 1977, D/- 
19-9-1977. 


Transfer of Property Act (4 of 
1882), Ss. 53A and 105 — Decree for 
eviction — Revision by tenant — Re- 
vision disposed of by High Court in 
terms of compromise petition — Com- 
promise not registered — Effect — 
Right of tenant. 

The appellant Company was the 
sub-lessee of the disputed premises. 
A suit for eviction was decreed against 
it. The review application filed by the 
appellant having been dismissed it 
applied for revision before the High 
Court, The revision was ultimately 
disposed of in terms of a petition of 
compromise under which the appellant 
would become a direct tenant on pay- 
ment of monthly rent and the lease 
would be for a period of 16 years, No 
deed of lease was however executed 
nor the petition of compromise con- 
taining the terms of settlement was 
registered, On the expiry of the 
period of lease the landlord issued 
notice to quit and vacate the premises. 

Held, that the petition of compro- 
mise required registration, and this 
not having been done it could not 
create any interest in favour of the 
appellant in the premises though he 
was entitled to protect his possession 
for a period of sixteen years under 
section 53A of the Transfer of Pro- 
perty Act. Further the payment and 
acceptance of rent made in terms of 
the unregistered compromise petition 
did not give rise to a right of tenancy 
and on the expiry of the said period 
he had no protection against eviction. 

(Para 5) 

Admittedly there was ejectment 
decree against the appellant before 
the petition of compromise was filed 
in the High Court, By the compro- 
mise the decree was not set aside but 
a lease for sixteen years was sought to 
be created in favour of the appellant. 
Thus whatever interest the appellant 
may have had in the property was 
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extinguished after the passing of the 
decree and even if he continued in 
possession after the decree was passed 
the subsequent possession in order to 
be valid must be referable to the 
compromise, Clearly, the petition of 
compromise seeking to create a lease 
for sixteen years was required to be 
registered and not being registered it 
did not affect the immovable property 
to which it relates and could not be 
received as evidence of any transac- 
tion affecting the property though it 
was admissible as evidence of part 
performance of a contract for the pur- 
poses of section 53 A of the Transfer 
of Property Act or as evidence of any 
collateral transaction not required to 
be effected by registered instrument. 

(Para 4) 


Tt is well settled that section 53A 
confers no active title on the trans- 
feree in possession, it only imposes a 
statutory bar on the transferor, Thus 
a person who is let into possession on 
the strength of a void lease does not 
acquire any interest in the property 
but gets under section 53A only a 
right to defend his possession. As the 
section says, this right is subject to 
the condition that the transferee has 
performed or is willing to perform his 
part of the contract. This does not 
mean however that there cannot be a 
relationship of landlord and tenant in 
any case were the transferee has 
taken possession of the property un- 
der a void lease or in part perfor- 
mance of a contract and is entitled to 
protection under section 53A of the 
Transfer of Property Act. Such a 
view would be incorrect and encour- 
age attempts to circumvent the pro- 
tection of the Rent Acts given to the 
tenants. Whether the relationship of 
landlord and tenant exists between 
the parties depends on whether the 
parties intended to create a tenancy, 
and the intention has to be gathered 
from the facts and circumstances of 
the case, It is possible to find on the 
facts of a given case that payments 
made by a transferee in possession 
were really not in terms of the con~ 
tract but independent of it, and this 
might justify an inference of tenancy 
in his favour, The question is ulti- 
mately one of fact. In the present 
case the High Court has found in 
agreement with the courts below that 


A. R 


the “payment of rent by the appellant 
to the plaintiff-respondent who accep- 
ted the same did not create any ten- 
ancy in favour of the appellant 
inasmuch as the said payments were 
made in part performance of the said 
contract of lease contained in the com- 
promise petition”. (Case law discuss- 
ed). (Para 5) 
Cases Referred: Chronological Paras 
ATR 1963 SC 1459: (1964) 2 SCR 114 5 
AIR 1952 SC 23: 1952 SCR 269 4 
AIR 1950 SC 1: 1950 SCR 75 5 
AIR 1940 PC 1: 66 Ind App 293 5 


M/s, A. K. Sen and Sankar Ghosh, 
Sr. Advocates (Mr Rathin Das, Advo- 
cate with them), for Appellant; Mr. 
Lal Narain Sinha, Sr, Advocate (M/s. 
Tapash Chandra Ray, S. C. Agarwal, 
V. J. Francis, Sunil Kumar Bhatta- 
charyya and Umma Prasad Mukher- 
jee, Advocates with him), for Respon- 
dent No. 1. 

GUPTA, J. :— This is an appeal by 
special leave from a judgment of the 
Calcutta High Court disposing of 
a second appeal which arose out of a 
suit for recovery of possession institu- 
ted against the appellant by the first 
respondent, The property in dispute 
consists of land measuring 11  bighas 
17 kathas and 17 sq. ft. with struct- 
ures thereon, being premises No. 1, 
Babu Ram Ghosh Road, Calcutta, 
previously numbered as premises 
Nos. 2, 3 and 4, Babu Ram Ghosh 
Road, Earlier, in 1952 the predeces- 
Sors-in-interest of the first respondent 
had brought a suit for ejectment of 


the lessees of the property im- 
pleading the appellant, a private 
limited company who were the 


sub-lessees, also as a defendant. 
That suit was decreed against all the 
defendants some time in 1954. The 
appellant applied for review of the 
judgment decreeing the suit, The re- 
view petition having been dismissed, 
the appellant moved the High Court 
in revision. The revision case was 
ultimately disposed of in terms of a 
petition of compromise. The relevant 
terms of the compromise were— 

(i) the appellant would become a 
direct tenant under the first respon- 
dent’s husband and his brother, who 
were then the owners of the proper- 
ty, at a monthly rent of Rs. 1000/-; 

(ii) the lease would be for a period 
of sixteen years from May 19, 1954 
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with option to the appellant to termi- 
nate the lease earlier on giving sixty 
days’ notice on the lessors. 


No deed of lease was however exe- 
cuted, nor the petition of' compromise 
containing the terms of settlement was 
registered. There is some dispute as 
to whether the appellant had been 
dispossessed in execution of the eject- 
ment decree or continued in posses- 
sion, but it is clear that their posses- 
sion on and from May 19, 1954 was on 
the basis of the compromise, 


2. The property ultimately de- 
volved on the first respondent as sole 
owner who on the expiry of the period 
of the lease mentioned in the com- 
promise petition served a notice on 
the appellant to quit and vacate the 
premises. As the appellant did not 
comply with the notice, the first res- 
pondent instituted title suit No, 59 of 
1970 on May 22, 1970 in the Third 
Court of the Subordinate Judge at 
Alipore for recovery of possession and 
mesne profits on a declaration that the 
appellant were trespassers and in 
wrongful occupation of the premises 
after the period mentioned in the peti- 
tion of compromise had expired, The 
appellant’s case in their written state- 
ment was that by payment and 
acceptance of rent a monthly tenancy 
had been created in their favour which 
was continuing even after the expiry 
of the said period. The trial court 
found that to be effective as a lease 
for sixteen years the petition of com- 
promise required registration, and 
this not having been done it could not 
create any interest in favour of the 
appellant in the premises though they 
were entitled to protect their posses- 
sion for a period of sixteen years 
under section 53A of the Transfer of 
Property Act, It was further held 
that payment and acceptance of rent 
made in terms of the unregistered 
compromise petition did not give rise 
to a right of tenancy and on the ex- 
piry of the said period they had no 
protection against eviction, The trial 
court accordingly decreed the suit. 
The first appellate court having dis- 
missed the appeal preferred against 
this decision, the appellant took a se- 
cond appeal to the High Court. The 
High Court dismissed the second ap- 
peal affirming the findings of the 
courts below. 
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3. The contention of the appel- 
lant in this court also is that as the 
first respondent and her predecessors 
in interest before her had accepted 
the rent paid month by month duly 
granting receipts, a monthly tenancy 
had been created in favour of the ap- 
pellant independent of the protection 
they had under section 53A of the 
Transfer of Property Act. It is claim- 
ed that this was a tenancy governed 
by the West Bengal Premises Tenancy 
Act, 1956 which protected them 
against eviction, Was the High Court 
wrong on the facts found by the 
courts below in rejecting this conten- 
tion? 

4 Admittedly there was eject- 
ment decree against the appellant be- 
fore the petition of compromise was 
filed in the High Court, By the com- 
promise the decree was not set aside 
but a lease for sixteen years was 
sought to be created in favour of the 
appellant, Thus whatever interest the 
appellant may have had in the pro- 
perty was extinguished after the 
passing of the decree and even if they 
continued in possession after the 
decree was passed, the subsequent 
possession in order to be valid must 
be referable to the compromise. Clear- 
ly, the petition of compromise seeking 
to create a lease for sixteen years was 
required to be registered and not be- 
ing registered it did not affect the 
immovable property to which it re-|- 
lates and could not be received as 
evidence of any transaction affecting 
the property though it was admissible 
as evidence of part performance of a 
contract for the purposes of section 
53A of the Transfer of Property Act 
or as evidence of any collateral transac- 
tion not required to be effected by 
registered instrument. In order to be 
entitled to the protection of section 
53A, the transferee must perform 
or must be willing to perform his part 
of the contract, In this case one of 
the terms in the petition of compro- 
mise was that the appellant would pay 
a monthly rent of Rs. 1000/~ and there 
js no dispute that this sum was paid 
every month for the period of sixteen 
years. It has not been found or even 
claimed that any such sum was paid 
and accepted after the expiry of that 
period. Mr A. K, Sen appearing for 
the appellant contends that as a result 
of these monthly payments not only 
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the protection under section 53A was 
available to the appellant, but a 
monthly tenancy also came into exis- 
tence which subsisted after the period 
of sixteen years mentioned in the 
petition of compromise had expired. 
In support of his contention Mr, Sen 
relies mainly on the decision of this 
court in Ram Kumar Das v. Jagadish 
Chandra Deb, 1952 SCR 269: (AIR 
1952 SC 23). We do not think that 
Ram Kumar’s case is an authority 
for the proposition Mr. Sen was con- 
tending for that in every case where 
a person enters into possession on the 
strength of an invalid lease and the 
landlord accepts ‘rent’ in terms of 
that invalid lease, a monthly tenancy 
is created by implication of law, In 
Ram Kumar’s case it was admitted 
that in the beginning there was a re- 
lationship of landlord and tenant be- 
tween the parties, and the only ques- 
tion that arose for decision was whe- 
ther the defendant was in fact a 
monthly tenant under the plaintiff at 
the date when the notice to quit was 
served upon him. The court speaking 
through Mukherjea J. came to the 
conclusion that “on the facts of this 
case it would be quite proper to hold 
that the tenancy of the defendant was 
one from month to month since its 
inception in 1924”. It is not necessary 
to refer to the other cases cited by Mr. 
Sen; these are the decisions of several 
High Courts which are either based 
on an incorrect reading of Ram Ku- 
mar’s case or in which the contention 
Mr. Sen has raised here did not arise 
for consideration, If Mr. Sen’s con- 
tention were correct, then it was un- 
necessary to enact section 53A. 

5. Mr, Sen has also referred to 
the law in England according to which 
a tenancy at will is implied when a 
person enters into possession under a 
void lease, But part performance in 
this country does not give rise to an 
equity as in England but to a statu- 
tory right which is comparatively a 
restricted right in that it is available 
only as a defence. It has been held 
that See. 53A is only a partial im- 
portation in the statute law of India 
of the English doctrine of part perfor- 
mance, (see Maneklal Mansukhbhai v. 
Hormusji Jamshedji Ginwala and 
Sons, 1950 SCR 75: (AIR 1950 SC 1)). 
It is well settled that Sec. 53A 
confers no active tithe on the trans- 


A. LR. 


feree in possession, it only imposes a 
statutory bar on the transferor, (see 
Probodh Kumar Das v. Dantmara 


Tea Co, Lid, 66 Ind App 293: 
(AIR 1940 PC 1)), Thus a person 
who is let into possession on 


the strength of a void lease does not 
acquire any interest in the property 
but gets under section 53A only a 
right to defend his possession. As the 
section says, this right is subject to 
the condition that the transferee has 
performed or is willing to perform 
his part of the contract. In this case 
under the petition of compromise the 
appellant had to pay a monthly sum 
of Rs, 1000/- as rent during the 
period of the intended lease which 
the appellant did, These monthly 
payments brought the appellant un- 
der the coverage of Section 53A, but 
from this fact alone that the appellant 
had performed his part of the con- 
tract, it is not possible to conclude 
that a tenancy was brought into exis- 
tence, Even the acceptance of these 
Payments tendered as rent is not deci- 
Sive of a tenancy, “In its wider 
sense rent means any payment made 
for the use of land or buildings. ... 
In its narrower sense it means pay- 
ment made by tenant to landlord for 
property demised to him.” (State of 
Punjab v. British India Corporation 
Ltd, 1964 (2) SCR 114 (123): 
(AIR 1963 SC 1459 at page 1463)). 
Here the payments can be explained, 
as the courts have done, as evidence 
of the appellant’s willingness to per- 
form their part of the contract, This 
does not mean however that there 
cannot be a relationship of landlord 
and tenant in any case where the 
transferee has taken possession of 
the property under a void lease or in 
part performance of a contract and is 
entitled to protection under section 
53A of the Transfer of Property Act. 
Such a view would be incorrect and 
encourage attempts to circumvent 
the protection of the Rent Acts given 
to the tenants. Whether the rela- 
tionship of landlord and tenant exists 
between the parties depends on whe- 
ther the parties intended to create a 
tenancy, and the intention has to be 
gathered from the facts and circum- 
stances of the case. It is possible to 
find on the facts of a given case that 


payments made by a transferee in 
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possession were really not in terms of 
the contract but independent of it, 
and this might justify an inference of 
tenancy in his favour. The question 
is ultimately one of fact. In the pre- 
sent case the High Court has found in 
agreement with the courts below that 
the “payment of rent by the appellant 
to the  plaintiff-respondent who 
accepted the same did not create any 
tenancy in favour of the appellant 
inasmuch as the said payments were 
made in part performance of the said 
contract of lease contained in the 
compromise petition”, We cannot go 
behind this finding of fact on which 
the appeal turns. The appellant’s 
plea of tenancy cannot therefore be 
accepted. 


6. The appeal 
costs, 


is dismissed with 


Appeal dismissed. 
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P. K. GOSWAMI AND 
JASWANT SINGH, JJ. 


Arvee Industries and others, 
tioners v. Ratan Lal Sharma, 
pondent. 

Transfer Petn, No. 1 of 1977, D/- 
13-9-1977. 

Civil P. C. (5 of 1908), Section 25 
(as amended by Act 104 of 1976) — 
Transfer of suit — Power of Sup- 
reme Court — Suit for damages aris- 
ing out of civil proceeding in Delhi 
High Court pending in original side 
of Calcutta High Court — Suit trans- 
ferred to original side of Delhi High 
Court in the ends of justice and for 
convenience of parties. 

Section 25 of the Code after its 
amendment in 1976 confers a new 
power on the Supreme Court in the 
widest terms. Under the old sec- 
tion the power conferred on the State 
Government was of a restricted cha- 
racter. Under the section the Sup- 
reme Court has power to transfer a 
suit from one High Court to another 
in the ends of justice, What is ex- 
pedient for the ends of justice under 
Section 25, C. P, C. will have to be 
judged upon the totality of facts and 
circumstances in a given case. 

(Paras 7, 10) 


Peti- 
Res- 





JU/JU/D657/77/KSB 


Arvee Industries v. Ratan Lal (Goswami J.) [Prs. 1-3] 


S. C, 2429 


All High Courts in India stand on 
the same footing so far as the Sup- 
reme Court is concerned and there is 
no basis for the submission that the 
suit cannot be transferred by the 
Supreme Court under S, 25, C. P.C. 
from the original side of the charter- 
ed High Court to the Delhi High 
Court or that the Supreme Court has 
no jurisdiction to entertain such an 
application. (Para 11) 


It cannot be said that if a particu- 
lar suit, is, ex facie instituted delibe- 
rately in a wrong court, it will not 
have any bearing whatsoever, on the 
question of transfer, The court may 
bear it in mind as an additional fac- 


tor if there is, prima facie, on the 
pleadings sufficient justification for 
such a plea. (Para 13) 


Held that having an overall view 
of the case, the relationship between 
the parties, the nature of the suit, as 
well as the circumstances in which 
the suit has been filed in the Cal- 
cutta High Court, great hardship will 
be caused to the petitioners in de- 
fending such a suit in Calcutta, On 
the other hand, the plaintiff has two 
sons in Delhi and. he had earlier in- 
stituted action in the Delhi Court 
against the petitioners, Convenience 
of the parties for a smooth and 
speedy trial will be more in Delhi 
than in Caleutta. Since the cause of 
action has arisen out of civil proceed- 
ings in the Delhi court, it will add to 
the convenience of the parties so far 


as production of records and even 
witnesses before the trial Court is 
concerned. (Para 14) 

Mr. S. N. Andley, Sr. Advocate 


(Mr, Uma Datta, Advocate with him), 
for Petitioners; Mr. S, C. Mishra, Sr. 
Advocate (Mr. Pramod Swarup, Ad- 
vocate with him), for Respondent. 


GOSWAMI, J.:— This is a petition 
for transfer of a suit, which is pend- 
ing on the original side of the Cal- 
cutta High Court, under S. 25 as 
amended by the Code of Civil Pro- 
cedure (Amendment) Act, 1976 (No. 
104 of 1976). 

2. It appears the parties have been 
under severe strain for some time and 
there were litigations between them 
in Delhi Courts. 

3. The petitioners, who are all re- 
sidents of Delhi and carry on busi- 
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ness in Delhi, are the tenants of the 
respondent’s son in Delhi. The sole 
reason for tense friction between the 
parties has arisen out of the peti- 
tioners’ civil proceedings for perpe- 
tual injunction against the landlord's 
interfering with their quiet and peace- 
ful possession of the tenanted premi- 
ses. A suit, being Suit No. 262 of 
1974, was filed by the petitioners in 
the Court of the Sub-Judge, Delhi, 
with the above mentioned prayer and 
it is said that the same was dismiss- 
ed for default. 


4, After dismissal of the suit the 
respondent made an application in 
the Delhi court under Sec. 95 read 
with S. 151 of the Code of Civil Pro- 
cedure (C. P.C.) claiming Rs. 3000/- 
as compensation from the petitioners 
for malicious and vexatious prosecu- 
tion of the civil suit. In answer to 
that claim the petitioners filed their 
written statement. It is stated that 
the written statement filed in that 
proceeding contained several serious 
defamatory allegations against the 
respondent whereby he was lowered 
in public esteem and reputation, It 
is, on that account, that the respon- 
dent instituted Suit No. 690 of 1975 
on the original side of the Calcutta 
High Court claiming Rs. 200000/-. 
(Rupees two lakhs) as damages from 
the petitioners. 

5. We are informed by Mr. Mishra 
the learned counsel for the respon- 
dent, that the respondent was not re- 
quired to pay any court-fee when 
filing the suit for damages for libel 
on the original side of the Calcutta 
High Court. 


6. The petitioners having received 
the plaint in that suit from the She- 
riff of Calcutta filed this petition for 
transfer under the amended 5S. 25, 
C. P.C. That section. reads as fol- 
lows: 

25 (1) “On the application of a 
party, and after notice to the parties, 
and after hearing such of them as 
desire to be heard, the Supreme 
Court may, at any stage, if satisfied 
that an order under this section is 
expedient for the ends of justice, 
direct that any suit, appeal or other 
proceeding be transferred from a 
High Court or other Civil Court in 
one State to a High Court or other 
Civil Court in any other State.” 


A. LR. 


7. This is a new power, în the 
widest terms, conferred on this Court. 
Tn the old S, 25, C.P.C. the lan- 
guage was different and the power 
was of a restricted character and 
was conferred on the State Govern- 
ment, What is expedient for the 
ends of justice under S. 25, C. P. C. 
will have to be judged upon the tota- 
lity of facts and circumstances in a 
given case. 


8. Mr, Andley, on behalf of | the 
petitioners, submits that this is a 
clear case of harassment of the peti- 
tioners in order to drag them to the 
Calcutta High Court where the res- 
pondent had not to pay any court- 
fee in instituting such a suit, He also 
submits that since the defendants re- 
side and carry on business in Delhi 
it will be a great handicap to defend 
such a suit in Calcutta, He has also 
pointed out that there is no prima 
facie justification to institute this suit 
in Caleutta, Even on the pleadings, 
according to him there is a clear 
lack of territorial jurisdiction. He 
has pointed out that the cause of ac- 
tion averred in the plaint shows that 
the publication of the libel was in 
Delhi, which was in terms stated in 
para 8 of the plaint, as being out- 
side the jurisdiction of the Calcutta 
High Court. He submits that it will 
be near impossible for his clients to 
defend such a suit in Calcutta. 


9. Mr. Mishra at the very outset 
submits that this Court has no juris- 
diction to entertain this application 
under S, 25, C. P, C. since the pro- 
ceedings are pending on the original 
side of the Calcutta High Court 
which gave leave to the respondent 
to institute the suit. Clause 12 of the 
Letters Patent for the Calcutta High 
Court, inter alia, states that when 
the plaint discloses that only part of 
the cause of action for a suit is with- 
in the jurisdiction of the Calcutta 
High Court, leave has to be obtained 
from that Court before instituting 
the suit. It is stated that leave has 
been obtained from the Calcutta 
High Court by filing an application 
under Cl. 12 of the Letters Patent. 
It is, however, admitted that leave 
was granted, ex parte, and it will be 
open to the defendants to pray to 
the High Court for revocation of the 
leave. 


LL6OT 


10. After hearing Mr, Mishra at 
some length, we are not at all im- 
pressed by the aforesaid submission. 
This Court is the highest court of 
appeal under the Constitution from 
all the High Courts in India. Section 
25, C.P.C., in terms, confers a new 
power on this Court which was ear- 
lier in the old section with the State 
Government. Section 25, C. P. C. 
provides that this Court, if satisfied 
that an order under the section is ex+ 
pedient for the ends of justice, may 
transfer any case from one High 
Court to another or from a civil 
court in one State to civil court in 
another State. 


1i. Under Article 366 (14) of the 
Constitution “High Court means any 
court which is deemed for the pur- 
poses of this Constitution to be a 


High Court for any State and in- 
cludes— 

(a) any Court in the territory of 
India constituted or reconstituted 
under this Constitution as a High 
Court, and 


(b) any other Court in the territory 
of India which may be declared by 
Parliament by law to be a High 
Court for all or any of the purposes 
of this Constitution.” 


(See also S. 3 (25) General Clauses 

Act.) 
All High Courts in India stand on 
the same footing so far as this Court 
is concerned and there is no basis for 
the submission that the suit cannot 
be transferred by this Cours under 
Section 25, C, P, C. from the original 
side of the chartered High Court to 
the Delhi High Court or that this 
Court has no jurisdiction to entertain 
such an application. We are clearly 
of opinion that the submission is de- 
void of substance and is rejected. 

12. Mr, Mishra next contends that 
we should not at all be influenced by 
the submission that the Calcutta 
High Court may not have territorial 
jurisdiction to entertain the suit. 
That will be an objection which the 
defendants can take up before the 
Calcutta High Court which will de- 
cide it after hearing the parties, That 
kind of a plea would not furnish 
justification for an application under 
S. 25, C. P, C, says Mr. Mishra, 
gi Tt cannot be said that if a 
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deliberately in a wrong court, it will 
not have any bearing whatsoever, on 
the question of transfer. The court 
may bear it in mind as an additional 
factor if there is, prima facie, on the 
pleadings sufficient justification for 


{ 


such a plea, It is, however, not neces-| . 


sary for us to express finally on the 
question of jurisdiction in this case. 
That on the pleadings there is a 
strong possibility of the High Court 
accepting the petitioners’ objection to 
territorial jurisdiction is also a rele- 
vant factor in the background of this 
case, 


14. On the merits, we are clear- 
ly of opinion that having an overall 
view of the case, the relationship be- 
tween the parties, the nature of the 
suit, as well as the circumstances in 
which the suit has been filed in the 
Calcutta High Court, great hardship 
will be caused to the petitioners in de- 
fending such a suit in Calcutta. On 
the other hand, the plaintiff has two 
Sons in Delhi and he had earlier in- 
stituted action in the Delhi Court 
against the petitioners, Convenience 
of the parties for a smooth and 
speedy trial will be more in Delhi 
than in Calcutta. Since the cause of 
action has arisen out of civil pro- 
ceedings in the Delhi court, it will 
add to the convenience of the par- 
ties so far as production of records 
and even witnesses before the trial 
Court is concerned, 


15. Mr, Mishra also draws our at- 
tention to Section 25 (5) C.P.C. and 
submits that the plaintiff will be 
greatly handicapped in several ways 
in being deprived of the procedure 
extant in Calcutta High Court, We 
should not, therefore, entertain the 
petition, says counsel. We do not 
find any impediment under S. 25 (5), 
C.P.C. in the matter of entertain- 
ment of the petition of transfer by 
this Court. We, however, express no 
opinion about Section 25 (5) as it will 
be for the Delhi High Court to deal 
with the matter if any question is 
raised before it with regard to any 
aspect appertaining to that section. 

16. This is a fit case where it is 
expedient for the ends of justice to 
transfer the suit No, 690 of 1975 on 
the original side of the Calcutta High 
Court from that High Court to the 
Delhi High Court, We, therefore, 
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‘direct that the said suit shall be 
transferred to the original side of the 
Delhi High Court for disposal in ac- 
cordance with law. The petition of 
Transfer is allowed. We, however, 
make no order as to costs. 


Transfer. petition allowed. 


AIR 1977 SUPREME COURT 2432 
(From: 1976 Cri LJ 1515 (Pat)) 
P. N. BHAGWATI AND 
S. MURTAZA FAZAL ALI, JJ, 
Bindeshwari Prasad Singh, Appel- 

lant v. Kali Singh, Respondent. 

Criminal Appeal No. 74 of 1976, 
D/- 5-8-1976. 

(A) Penal Code (45 of 1860), Sec- 
tion 95 — Allegations in complaint of 
petty nature and trivial — No crimi- 
nal proceedings should be taken. 


(Para 1) 
(B) Criminal P. C. (5 of 1898), Sec- 
tion 202 — Allegations in complaint 


that accused took away certified copy 
meant for complainant by signing his 
name — Complainant getting another 
copy soon after — Complaint is one 


which a Magistrate should resolve 
himself — It is not a matter that 
needs detailed enquiry under S, 202. 

(Para 1) 


(C) Criminal P. C. (5 of 1898), Sec- 
tion 561-A — Recall of case disposed 
of by judicial order not possible for 
any Magistrate. 1976 Cri LJ 1515 
(Pat), Reversed, 


There is no provision in Cr. P. C. 
empowering a Magistrate to review 
or recall a judicial order passed by 
him, Inherent powers under Section 
561-A are only given to High Court 
and unlike S. 151, C. P. C. subordi- 
nate criminal courts have no inher- 
ent powers, 1976 Cri LJ 1515 (Pat), 
Reversed. (Para 4) 


(D) Criminal P. C. (5 of 1898), Sec- 
tions 203, 403, 253 — Second com- 
plaint, when lies. 


A second complaint can lie only on 
new facts or even on previous facts 
only if a special case is made out. 
AIR 1962 SC 876, Foll. (Para 4) 


JU/JU/D794/77/BDB 





A.L R. 


Cases Referred: Chronological Paras 
AIR 1962 SC 876:1962 Supp (2) SCR 
897 : (1962) 1 Cri LJ 770 4 


Mr, A. K. Sen, Sr. Advocate (Mr. 
A. K. Nag, Advocate with him), for 
Appellant; Mr. D, Goburdhan, Advo- 
cate, for Respondent. 


FAZAL ALI, J.-— This appeal by 
special leave exhibits the careless and 
cavalior manner in which the Sub- 
Divisional Magistrate appears to have 
dealt with the complaint filed before 
him as far back as 2ist February, 
1966, The complaint itself contains 
allegations of a very petty nature, of 
which hardly any cognizance could 
have been taken and which would 
be a trivial act under Section 95 of 
Indian Penal Code for which no cri- 
minal proceedings could be taken. 
There were proceedings under S. 107 
between the parties and both parties 
applied for copies of these proceed- 
ings on the 20th December, 1965. It 
is alleged in the complaint that the 
appellant got the copy which was 
meant for the complainant, by signing 
his name, The complainant also got 
his copy a few days after eventually. 
Such a small matter could have been 
resolved by the Magistrate himself if 
he had perused the complaint care- 
fully and was certainly not a matter 
for which a detailed inquiry under 
S. 202, Code of Criminal Procedure, 
1898 was called for. It appears, how- 
ever, that the Magistrate tossed the 
complaint from one Magistrate to an- 
other for inquiry and report, with- 
out conclusive results, starting from 
2ist February 1966 to 23rd Novem- 
ber 1968, that is, for a period of 
more than two years. Ultimately, on 
the 23rd November, 1968 the com- 
plaint was dismissed under Sec. 203 
of the Criminal Procedure Code on 
the ground that the complainant was 
absent and did not show any inte- 
rest in the inquiry ordered by the 
Court. 

2. On 7th of December, ' 1968 the 
respondent appeared before the Magis- 
trate and filed an application for re- 
calling his order, The Magistrate 
passed no orders on this application 
but he sent the case for inquiry to 
Mr. K., P. Sinha, another Magis- 
trate. Thereafter, the matter was 
sent to Mr. S. N. Dube on 30th of 
October, 1969, Mr. Duha. ~~- 
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that the inquiry had been completed 
and hence he returned the papers of 
inguiry to the Magistrate, On 9th 
of December, 1970, the Magistrate 
recalled the inquiry from Mr, K. P. 
Sinha and transferred to Mr. A, R. 
Ansari and on the basis of his report, 
the learned Magistrate passed the 
order taking cognizance of the case 
and summoned the accused by his 
order dated 3-5-1972, and issued pro- 
cesses against the appellants, It 
would thus appear that a very petty 
matter was allowed to have a long 
and chequered career because the 
Magistrate refused to apply his mind 
either to the allegations made in the 
complaint or to control the proceed- 
ings before him. ` 

3. In support of the ‘appeal Mr. 
Nag has submitted a short point, He 
has contended that the Magistrate 
had no jurisdiction to recall the 
order dated 23-11-1968, by which he 
had dismissed the complaint under 
Section 203 of the Code of Criminal 
Procedure. In fact, there was no ex- 
press order recalling the order dis- 
missing the complaint, but by a pro- 
cess of deeming fiction the Magis- 
trate thought that the order dismiss- 
ing the complaint stood recalled, 

4. We might mention that the 
order dated 23rd November, 1968 
was a judicial order by which the 
Magistrate had given full reasons 
for dismissing the complaint. Even if 
the Magistrate had any jurisdiction 
to recall this order, it could have keen 
done by another judicial order after 
giving reasons that he was satisfied 
that a case was made out for recall- 
ing the order, We, however, need 
not dilate on this point because 
there is absolutely no provision ın 
the Code of Criminal Procedure of 
1898 (which applies to this case) em- 
powering a Magistrate to review or 
recall an order passed by him. Code 
of Criminal Procedure does contain 
a provision for inherent powers, 
namely, Section 561-A which, how- 
ever, confers these powers on the 
High Court and the High Court 
alone. Unlike Section 151 of Civil 
Procedure Code, the subordinate cri- 
minal courts have no inherent 
powers, In these circumstances, there- 
fore, the learned Magistrate had ab- 
> solutely no jurisdiction to recall the 
order dismissing the complaint. The 
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remedy of the respondent was to 
move the Sessions Judge or the High 
Court in revision. In fact after hav- 
ing passed the order dated 23-11- 
1968, the Sub-Divisiona] Magistrate 
became functus officio and had no 
power to review or recall that order 
on any ground whatsoever. In these 
circumstances, therefore, the order 
even if there be one, recalling order 
dismissing the complaint, was entire- 
ly without jurisdiction, This being 
the position, all subsequent proceed- 
ings following upon recalling the 
said order, would fall to the ground 
including order dated 3-5-1972 sum- 
moning the accused which must also 
be treated to be a nullity and desti- 
tute of any legal effect. The High 
Court has not at all considered this 
important aspect of the matter which 
alone was sufficient to put an end 
to these proceedings. It was suggest- 
ed by Mr. D, Goburdhan that the 
application givenby him for recalling 
the order of dismissal of the com- 
plaint would amount to a fresh com- 
plaint. We are, however, unable to 
agree with this contention because 
there was no fresh complaint and it 
is now well settled that a second 
complaint can lie only on fresh facts 
or even on the previous facts only if 
a special case is made out, This has 
been held by this Court in 1962 Supp 
(2) SCR 297: (AIR 1962 SC 876). For 
these reasons, therefore, the appeal 
is allowed, The Order of the High 
Court maintaining the order of the 
Magistrate dated 3-5-1972 is set aside 
and the order of the Magistrate dated 
3-5-1972 summoning the appellant is 
hereby quashed, 


Appeal allowed. 


AIR 1977 SUPREME COURT 2433 
(From: Punjab & Haryana) 
P. K. GOSWAMI, N. L. UNTWALIA 
AND D, A. DESAI, JJ. 


Yash Pal Mital, Appellant v. The State 
of Punjab, Respondent. 


Criminal Appeal No. 
D/- 3-11-1977. 


“(Criminal Revn. No. 739 of 1970, 
D/- 24-3-1972 (Punj.) ). 
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81 of 1973, 
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(A) Penal Code (45 of 1860), S. 120-A 
— Criminal conspiracy — Ingredient. 

The offence of criminal conspiracy 
under S. 120-A is a distinct offence, The 
very agreement, concert or league is the 
ingredient of the offence, It is not neces« 
sary that all the conspirators must know 
each and every detail of the conspiracy 
as long as they are co-participators in 
the main object of the conspiracy. There 
may be so many devices and techniques 
adopted to achieve the common goal of 
the conspiracy and there may be divi- 
sion of performances in the chain of 
actions with one object to achieve the 
real end of which every collaborator 
must be aware and in which each one of 
them must be interested. There must be 
unity of object or purpose but there may 
be plurality of means sometimes even 
unknown to one another: amongst the 
conspirators, In achieving the goal several 
offences may be committed by some of 
the conspirators even unknown to the 
others, The only revelant fact is that all 
means adopted and illegal acts done must 
be and purported to be in furtherance 
of the object of the conspiracy even 
though there may be sometimes mis-fire 
or over-shooting by some of the conspi- 
rators. Even if some steps are resorted 
to by one or two of the conspirators 
without the knowledge of the others it 
will not affect the culpability of those 
others when they are associated with the 
object of the conspiracy. AIR 1961 SC 


1762, Rel. on. (Para 9) 
Anno: AIR Comm, Penal Code, 
S, 120-A, N. 2. 
(B) Penal Code (45 of 1860), Ss. 419, 
417 — “Cheating by personation” — 
Non-mention of specific words in reci- 


tals of charge — Effect. 


Where the recitals in the charge clear- 
ly reveal that the main object of crimi- 
nal conspiracy is cheating by personation 
and an accused is also charged under 
S. 419, Penal Code along with other 
charges, the mere fact that the recitals 
in the charge do not specifically mention 
“Cheating by personation” would not 
mean that the accused is charged for 
“cheating simpliciter” under S. 417 Penal 
Code. AIR 1968 SC 709, Disting. ` 
(Para 7) 

Anno: AIR Comm., Penal Code, S, 419, 
N. 7; S. 417, N. 24. 

(C) Penal Code (45 of 1860), Ss. 120-B, 
419, 417 — Criminal conspiracy — Main 
object cheating by persenation — One 
co-accused not charged with ultimate 


A.I. R. 


offence — Does not vitiate charge under 
S. 120-B. 

Where the main object of criminal 
conspiracy, as revealed by recitals in the 
charge, is to commit the offence of chea- 
ting by personation, the other offences 
described in the charge are steps in aid 
of the ultimate crime and where the 
charge does not connote plurality of ob- 
jects of the conspiracy, the fact that 
one of the co-accused is not charged 
with the ultimate offence, which is the 
object of the criminal conspiracy is be- 
side the point in charge under S. 120-B, 
Penal Code as long as he is a party to 
the conspiracy with the end in view. 
When the other co-accused have been 
individually and specifically charged with 
cheating by personation and the object 
of criminal conspiracy is absolutely 
clear, it could not be said that the object 
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is merely to cheat simpliciter under 

S. 417, Penal Code. (Para 11) 
Anno: AIR Comm., Penal Code, 

120-B, N. 6; S. 417, N. 24; S. 419, 
7. 


(D) Penal Code (45 of 1860), Ss. 12@-B, 
419 — Criminal conspiracy to cheat by 
personation — Sanction under S. 196-A 
(2) Cr. P. C. not necessary. (Cr. P. C. 


(1898), S. 196-A (2)). (Para 13) 
Anno; AIR Comm., Penal Code, 

S. 120-B, N. 3; S. 419, N. 7. 

Cases Referred: Chronological Paras 


AIR 1968 SC 709: (1968) 2 SCR 528: 1968 
Cri LJ 867 6, 7 
ATR 1961 SC 1762: (1962) 2 SCR 195; 
(1961) 2 Cri LJ 828 9 


Mr, Frank Anthony, Sr. Advocate (Mr. 
D. N. Mishra, Advocate with him), for 
Appellant; Mr. R. L. Kohli, Sr. Advocate 
(Mr. R. N. Sachthey, Advocate with 
him), for Respondent. 


GOSWAMI, J.: — The criminal case, 
out of which this appeal arises, goes back 
to the year 1961. On July 1, 1967, the 
Special Judicial Magistrate Punjab, 
camp Jullundur, committed the appellant 
along with several others to stand trial 
in the Court of Session under various 
charges, such as under Ss, 455, 471/466, 
476/466, 417, 419 read with S. 120-B 
I. P. C. Apparently it took nearly three 
years for the trial to commence. On ob- 
jection being raised by the accused with 
regard to the sanction wunder S, 196-A 
(2) Cr. P. C., 1898, the trial Court on 
June 6, 1970, rejected the same by hol- 
ding that no sanction was necessary in 
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the case, The trial Court, however, held 
that. the particular sanction accorded 
under S. 196-A (2), Cr. P. C. was invalid, 
the correctness. of which was not chal- 
lenged before us, 


2 That led to a revision application . 


by the accused before the High Court of 
Punjab and Haryana. That was also re- 
jected on March 24, 1972. The appellant 
obtained special leave against the order 
of the High Court on April 5, 1973. 

3. Even such a short matter, as it is, 
where no records are required to be pre- 
pared, has come up for hearing before us 
after well over four years. True, the ac- 
cused profits by the delay in many ways 
but the State should have been vigilant 
to apply for an expeditious hearing of 
such a short matter since the trial has 
been inordinately delayed on account of 
this. The methodology of disposal of 
such a matter, like the pattern we have 
been recently adopting, may suitably be 
to dispose of the whole matter within a 


month after notice of motion to the State > 


at the time 
leave petition. 

4. The only question raised before us 
by Mr. Frank Anthony is with regard to 
the invalidity of the trial under S. 120-B 
i. P. C. in absence of sanction under 
5. 196-A (2), Cr. P. C., 1898. 

5. In order to appreciate the objec- 
tion we may at once turn to the charges 
framed in the trial. The appellant faces 
only one charge along with 11 others as 
follows :— 

“Firstly :— That you all during the 
period January, 1961 to May, 1962 in the 
State of Punjab, at Bombay and at Cal- 
cutta were party with the following ac- 
cused persons who are _ absconding, 
namely; 

i. Julman Singh s/o Kishen Singh v. 
Nazara Navabad, Distt. Jullundur. 

2. Gurdey Singh s/o Munshi Ram v. 
Cheekshi, Dt. Jullundur. 

3. Minder s/o Sucha Singh v. Sarhala 
Distt. Jullundur. 

4. Harnam Singh s/o Udham Singh v- 
Pathlave, Distt. Jullundur, 
and with one Jodh Singh son of Vir 
Singh, 8 Modern Colony, District Jullun- 
dur and others to a criminal conspiracy 
to do or cause to be done certain illegal 
acts, namely te prepare or to be prepar- 
ed spurious Government of India Pass- 
ports ‘booklets, to forge or cause to be 
forged entries and endorsements therein 
and to use or cause to be used such forged 
passports as genuine, knowing or having 
reason to believe, them to be forged, in 


of hearing of the special 
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order to facilitate travel of persons ab- 
road including yourselves and thereby 
to cheat the Embarcation Authorities at 
Air Ports by inducing such authorities 
to believe that the passports were valid 
and genuine and upon such belief permit 
the travel abroad...,.. And thereby com- 
mitted an offence punishable under Sec- 
tion 120-B, I. P. C. read with Ss. 465, 
476/466 and 419, I. P. C. and within the 
cognizance of the Court of Session.” 
The first charge in which all accused 
are named including the appellant is the 
principal charge describing the nature 
and object of the conspiracy in which a 
number of persons including asbeonders 
and some unknown persons were invol- 
ved. With regard to the twelve other re- 
maining charges, although the appellant 
was not charged under any of them, his 
other companions were charged and in 
eight of these charges, specific mention 
was made of various offences being com- 
mitted “in pursuance of the said conspi- 
racy”, Some of the accused persons are 
charged under substantive offences which 
are connected with the object of the 
conspiracy. The Court could have added 
in the remaining charges also that the 
offences were committed in pursuance of 
the said conspiracy but much cannot be 
made of its non-mention at this stage at 
any rate, 

6. Mr. Anthony submits very stre- 
nuously that the first and the only charge 
in which the appellant is involved speaks 
merely of “cheating” which is an offence 
under S. 417 I. P. C. punishable with 
imprisonment for one year. When pointed 
out that the charge does refer specifically 
to S. 419 I. P. C. he submits that the 
mention of the offence is not decisive 
when the recitals in the charge do not 
notify to the accused “cheating by per- 
sonation”, He relies strongly on the deci- 
tion of this- Court in Bhanwar Singh v. 
State of Rajasthan (1968) 2 SCR 528: 
(AIR 1968 SC 709) as his main plank of 
attack, He draws our attention to the 
observation therein.that “the object of the 
conspiracy has to be determined, not 
only by reference to the sections of the 
penal enactment, referred to in the 
charge, but on a reading of the charges 
themselves”, 

7. It is not possible to accede to the 
above submission of Mr. Anthony. The 
aforesaid observation cannot be called in 
aid at the threshold of a trial divorced 
from the context. That was a case where 
the accused were convicted at the trial 
and the appeal by special leave was dis- 
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missed, The Court was in a position to 
ascertain in that case ag to whether the 
- accused had proper notice of the charge 
with the definite objeet of conspiracy 
and whether there was any prejudice to 
the accused in any manner affecting the 
trial. We are, however, called upon to 
examine the matter at the threshold. We 
have carefully read the first charge and 
although the words “cheating by perso- 
nation” were not mentioned therein, no 
valid objection could be made as the en- 
tire recitals are clear and are also fol- 
lowed. up by a specific mention of the 
offence under S. 419 I. P. C. We are 
not required to ascertain the object of 
the conspiracy from mere mention of 
S. 419 I. P. C. but from the recitals in 
the charge. The decision in Bhanwar 
Singh (AIR 1968 SC 709) (supra) does 
not come to the aid of counsel in this 
case. Since an objection like this has 
been made, it will be even open to the 
trial Court to alter the words of the 
charge by specifically mentioning “chea-~ 
ting by personation”, 


8- Besides, the other charges levelled 
against the alleged co-conspirators also 
throw sufficient light on the object of 
the conspiracy and it is not necessary 
that the appellant should figure or for 
the matter of that all accused should 
figure in all the charges. 


9. The offence of criminal conspiracy 
under S. 120-A is a distinct offence in- 
troduced for the first time in 1913 in 
Chap. V-A of the Penal Code, The very 
agreement, concert or league is the in- 
gredient of the offence. It is not neces- 
sary that all the conspirators must know 
each and every detail of the conspiracy 
as long as they are co-participators in 
the main object of the conspiracy, There 
may be so many devices and techniques 
adepted to achieve the common goal of 
the conspiracy and there may be division 
of performances in the chain of actions 
with one object to achieve the real end 
of which every collaborator must be 
aware and in which each one of them 
must be interested. There must be unity 
of object or purpose but there may be 
plurality of means sometimes even un- 
known to one another, amongst the 
conspirators, In achieving the goal seve- 
ral offences may be committed by some 
of the conspirators even unknown to 
the others. The only relevant factor is 
that all means adopted and illegal acts 
done must be and purported to be in 
furtherance of the object of the conspi- 
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racy even though there may be some- 
times mis-fire or over-shooting by some 
of the conspirators. Even if some steps 
are resorted to by one or two of the 
conspirators without the knowledge of 
the others it will not affect the culpa- 
bility of those others when they are as- 
sociated with the object of the conspi- 
racy: The significance of criminal conspi- 
racy under S. 120-A is brought out 
pithily by this Court in E. G. Barsay v. 
The State of Bombay (1962) 2 SCR 195 
a p. 229: (AIR 1961 SC 1762 at p. 1778) 
thus: 


“The gist of the offence is an agree- 
ment to break the law. The parties to 
such an agreement will be guilty of cri- 
minal conspiracy, though the illegal act 
agreed to be done has not been done. So 
too, it is not an ingredient of the offence 
that all the parties should agree to do a 
single illegal act. It may comprise the 
commission of a number of acts. Under 
S. 43 of the Indian Penal Code, an act 
would be illegal if it is an offence or if it 
is prohibited by law. Under the first 
charge the accused are charged with 
having conspired to do three categories 
of illegal acts, and the mere fact that 
all of them could not be convicted sepa- 
rately in respect of each of the offences 
has no relevancy in considering the 
question whether the offence of conspi- 
racy has been committed. They are all 
guilty of the offence of conspiracy to do 
illegal acts, though for individual offen- 
ces all of them may not be liable”, 


We are in respectful agreement with the 
above observations with regard to the 
offence of criminal conspiracy. 


10. The main object of the criminal 
conspiracy in the first charge is un- 
doubtedly cheating by personation. The 
other means adopted, inter alia, are pre~ 
paration or causing to be prepared 
spurious passports; forging or causing 
to be forged entries and endorsements 
in that connection; and use of or causing 
to be used forged passports as genuine 
in order to facilitate. travel of persons 
abroad. The final object of the conspi- 
racy in the first charge being the offence 
of cheating by personation, as we find, 
the other offences described therein are 
steps, albeit, offences themselves, in aid 
of the ultimate crime. The charge does 
not connote plurality of objects of the 
conspiracy. That the appellant himself is 
not charged with the ultimaté offence, 
which is the object of the criminal con- 
spiracy, is beside the point in a charge 
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under S. 120-B I. P. C. as long as he is 
a party to the conspiracy with the end 
in view. Whether the charges will be 
ultimately established against the ac- 
cused is a completely different matter 
within the domain of the trial Court. 
li. The principal object of the crimi- 
nal conspiracy in the first charge is thus 
“cheating by personation”, and without 
achieving that goal other acts would be 
of no material use in whieh any person 
could be necessarily interested. That the 
appellant himself does not personate an- 
other person is beside the point when 
he is alleged to be a -collaborator of the 
conspiracy with that object. We have 
seen that some persons have been indivi- 
dually and specifically charged with 
cheating by personation under S. 419 
I. P. C. They were also charged along 
with the appellant under S. 120-B I. P.C. 
The object of criminal conspiracy is ab- 
solutely clear and there is no substance 
in the argument that the object is merely 
to cheat simpliciter under S. 417 LP.C. 


12. Section 196-A (2) Cr. P. C. pro- 
vides that "no Court shall take cogni- 
zance of the offence of criminal conspi- 
racy punishable under S, 120-B of the 
Indian Penal Code, 


(2) in a case where the object of the 
conspiracy is to commit any non-cogni- 
zable offence, or a cognizable offence not 
punishable with death, imprisonment for 
life or rigorous imprisonment for a term 
of two years or upwards, unless the 
State Government or a Chief Presidency 
Magistrate or District Magistrate em- 
powered in this behalf by the State Gov- 
ernment thas, by order in writing, con- 
sented to the initiation of the procee- 


dings”. 
x x x x 
13. Since the object of the criminal 
conspiracy is cheating by personation 


under S. 419 I. P. C. punishable with 
imprisonment which may extend to three 
years, S. 196-A (2) is no bar to the pre- 
sent trial in absence of a sanction. The 
fact that the accused are charged with 
other non-cognizable offences in the 
same trial cannot affect the validity - of 
the trial. There is no merit in this ap- 
peal which is dismissed. The records 
shall be despatched immediately to the 
trial Court which will dispose of the 
ease at an early date. ` 
Appeal dismissed, 
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(From: 1977 Cri. LJ 501 (Delhi)) 
A. C. GUPTA AND 
P. S. KAILASAM, JJ. 
Sardar Iqbal Singh, Appellant v. State 
(Delhi Administration) and others, Res- 
pondents. 


Criminal Appeal 
9-11-1977. 
Criminal P. C. (5 of 1898) S. 337 (2-B) — 
Sub-s. (2-B) is not violative of Art. 14 of 
the Constitution — It does not curtail 
power conferred on Special Judge by 
S. 8 (i) of Criminal Law Amendment 
Act — ((i) Criminal Law Amendment 
Act (1952), S. 8 (1); (ii) Constitution of 
India, Art, 14). 

Sub-s, (2-B) is not violative of Art. 14 
merely because it provides for initiation 
of proceedings, after tender of pardon is 
accepted at the stage of investigation, 
either in the court of Magistrate or of 
the Special Judge and the accused, as a 
consequence, loses the opportunity of 
testing approver’s evidence against his 
previous statement when the proceedings 
are initiated in the Court of Special 
Judge. Consequently, the accused cannot 
ask for dropping of proceedings against 
him when they are initiated in the Court 
of Special Judge instead of in the Court 
of Magistrate. Moreover, it cannot be 
said that by enacting Sub-s, (2-B) the 
legislature sought to curb the power 
given to the Special Judge by S, 8 (1) of 
the Criminal Law Amendment Act, 1952, 
to take cognisance of offences mentioned 
in that Sub-section (Paras 5, 6) 

What is necessary to attract the inhibi- 
tion of the Art. 14 is that there must be 
substantial and qualitative difference be- 
tween the two procedures so that one 
is really and substantially more drastic 
and prejudicial than the other. There is 
no such qualitative difference in the two 
procedures, whether a witness is exami- 
ned once or twice does not make any 
such substantial difference in that one of 
them could be described as more drastic 
than the other. (Para 6) 

Anno: AIR Comm, Criminal P. C. 
(1898), S. 337, N., 1 
Referred: Chronological Paras 
ATR 1974 SC 2009 6 

Mr. A. K. Sen, Sr. Advocate (M/s. 
Bishamber Lal and B, B. Lal, Advocates 
with him) for Appellant; Mr. P. N. Lekhi, 
Sr, Advoeate (Mr. R. N. Sachthey Advo- 
eate with him) for Respondent No. 1. 
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GUPTA, J.:— This appeal by special 
leave is directed against an order of the 
Delhi High Court refusing to quash a pro- 
ceeding pending against the appellant in 
the Court of the Special Judge, Delhi. 

2. On or about November 28, 1973 a 
charge-sheet against the appellant and 
two others was filed before the Special 
Judge, Tis Hazari, Delhi, alleging facts 
constituting offences punishable under 
S. 120-B Indian Penal Code read with 
Ss. 161 and 165-A of the Indian Penal 
Code and S. 5 (2) of the Prevention of 
Corruption Act, 1947. One Martin Joseph 
Fernandez had been arrested in connec- 
tion with the case when it was at the 
stage of investigation. He wag produced 
before the Chief Judicial Magistrate, 
Delhi, who tendered a pardon to him un- 
der S, 337 (1) of the Code of Criminal 
Procedure, 1898 (hereinafter referred to 
as the Code). On December 12, 1975 the 
appellant applied to the Special Judge 
for quashing the proceeding for want of 
sanction under Section 197 of the Code 
and also on the ground of failure to 
examine the said Martin Joseph Fernan- 
dez as a witness as required by sub-sec- 
tions (2) and (2-B) of S. 337 of the Code. 
The Special Judge having dismissed the 
application, the appellant moved the 
Delhi High Court under Art. 227 of the 
Constitution and S, 482 of the Code of 
Criminal Procedure, 1973 for setting 
aside the order passed by the Special 
Judge and quashing the proceeding. On 
September 10, 1976 the High Court dis- 
missed the appellant’s petition and up- 
held the order of the Special Judge re- 
jecting the prayer for quashing the pro- 
ceeding. 

3. Mr. A. K, Sen appearing for the 
appellant has not pressed the ground of 
want of sanction and has confined his 
argument to the other ground. His con- 
tention is that once a pardon has been 
tendered to a person at the stage of the 
investigation under S, 337 (1) of the Code, 
the provision of S. 8 (1) of the Criminal 
Law Amendment Act, 1952 empowering 
a Special Judge to take cognizance of 
offences without the accused being 
committed to him for trial, ceases to 
apply and the chargesheet in such a case 
must be filed before a competent Magis- 
trate. It is argued that in such a case 
letting the Special Judge take cognizance 
of the offence under S, 8 (1) of the Cri- 
minal Law Amendment Act would make 
the provision discriminatory offending 
Article 14 of the Constitution. The argu- 
ment ig built on Sub-sec, (2-B) of S. 337 


ii 
ALR. 
of the Code under which the Magistrate 
taking cognizance of the offence has to 
examine the approver as a witness be- 
fore sending the case for trial to the 
Court of the Special Judge. 


4. To test this argument we may re- 
fer briefly to the relevant provsions of 
the Code. S. 337 (1) of the Code provides 
that in the case of any offence specified 
therein, the District Magistrate, a Presi- 
dency Magistrate, a Sub-~Divisional 
Magistrate or any Magistrate of the first 
class may at any stage of the investiga- 
tion or enquiry into, or the trial of the 
offence may tender a pardon to any per- 
son supposed to have been concerned in 
the offence in any way, on condition of 
his making a full and true disclosure of 
the whole of the circumstances within his 
knowledge relative to the offence. Sub- 
sec, (2) of the section requires every per~ 
son accepting a tender under this section 
to be examined as a witness in the Court 
of the Magistrate taking cognizance of the 
offence and in the subsequent trial, if any. 
Under sub-sec, (2-A) where a person has 
accepted a tender of pardon and has ‘been 
examined under sub-sec, (2), the Magis- 
trate before whom the proceedings are 
pending, if he finds reasonable grounds 
for believing that the accused is guilty of 
an offence, shall commit him for trial to 
the Court of Session or High Court, as 
the case may be. Sub-sec. (2-B) on which 
the appellant relies reads: 


“In every case where the offence is 
punishable under S. 161 or S. 165 or 
S. 165-A of the Indian Penal Code or 
Sub-sec. (2) of S. 5 of the Prevention of 
Corruption Act, 1947, and where a per- 
son has accepted a tender of pardon and 
has been examined under Sub-sec. (2), 
then, notwithstanding anything contained 
in Sub-sec, (2-A), a Magistrate shall, 
without making any further inquiry, send 
the case for trial to the Court of the 
Special Judge appointed under the Cri- 
minal Law Amendment Act, 1952.” 

Thus under Sub-section (2-B) in the 
case of an offence mentioned in the Sub- 
section the Magistrate has to send the 
case for trial to the Court of the Special 
Judge without making any further in- 
quiry as to whether there are reasonable 
grounds for believing that the accused is 
guilty, but after the approver has been 
examined under Sub-sec, (2). 


5. From these provisions it would 
appear that where a person has accepted 
a tender of pardon under Sub-sec. (1)- of 
S. 337 at the stage of investigation in a 
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case involving any of the offences speci- 
fied in Sub-sec. (2-B), the Prosecution 
can file the chargesheet either in the 
Court of a competent Magistrate or be- 
fore the Special Judge who under S. 8 
(1) of the Criminal Law Amendment Act, 
1952 has power to take cognizance of 
the offence without the accused being 
committed to him’ for trial. It follows 
that if the Magistrate takes cognizance 
of the offence, the approver will have to 
be examined as a witness twice, once in 
the court of the Magistrate and again in 
the court of the Special Judge to whom 
the Magistrate has to send the case for 
trial, but if the chargesheet iş filed 
directly in the court of the Special 
Judge, he can be examined once only be- 
fore the Special Judge. This means that 
in a case where the chargesheet is filed 
in the court of a Magistrate, the accused 
gets an opportunity of having the evi- 
dence of the approver at the trial tested 
against what he had said before the 
Magistrate: the accused ig denied this 
opportunity where the chargesheet is 
filed in the court of the Special Judge 
whether the accused will get the advantage 
of the procedure which according to the 
appellant is more beneficial to the accu- 
sed, thug depends on the court in which 
the proceeding is initiated, and, it is con- 
tended, if the choice of forum is left to 
the prosecution, it will result in discri- 
mination. Mr. Sen submits that the only 
way to avoid this position is to read sub- 
sections (1), (2) and (2-B) of S. 337 of 
‘the Code and S. 8 (1) of the Criminal 
Law Amendment Act, 1952 together and 
to construe them in a way to require 
that in every case where an accomplice 
ig granted pardon, the chargesheet must 
be filed in the court of a Magistrate, 

6. We are unable to accept the conten 
tion. It is clear from the scheme of S, 337 
that what is required is that a person 
who accepts a tender of pardon must be 
examined as a witness at the different 
stages of the proceeding. Where, 
1owever, a Special Judge takes cogni- 
ance of the case, the occasion for 
amining the approver as a witness 
irises only once. It is true that in such 
ı case there would be no previous evi- 
lence of the approver against which his 
idence at the trial could be tested, 
vhich would have been available to the 
iecused had the proceeding been initiated 
n the court of a Magistrate who under 
jub-sec, (2-B) of S. 337 of the Code is 
equired to send the case for trial to the 
špecial Judge after examining the ap- 
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prover. But we do not find anything in 
Sub-sec, (2-B) of S. 337 to suggest that 
it affects in any way the jurisdiction of 
the Special Judge to take cognizance of 
an offence without the accused being 
committed to him for trial. Sub-section 
(2-B) was inserted in S. 337 in 1955 by 
Amendment Act 26 of 1955. If by enact- 
ing Sub-sec, (2-B) in 1955 the legislature 
sought to curb the power given to the 
Special Judge by S, 8 (1) of the Criminal 
Law Amendment Act, 1952, there is no 
reason why the legislature should not 
have expressed its intention clearly. Also, 
the fact that the approver’s evidence can- 
not be tested against any previoug state- 
ment does not seem to us to make any 
material difference to the detriment of 
the accused transgressing Article 14 of 
the Constitution. The Special Judge in 
any case will have to apply the well 
established testy for the appreciation of 
the accomplice’s evidence. This Court in 
Maganlal Chhaganlal (P) Ltd. v. Municipal 
Corporation of Greater Bombay, (AIR 
1974 SC 2009) held that the mere availa- 
bility of two procedures would not jus- 
tify the quashing of a provision as being 
violative of Article 14 and that “what is 
necessary. to attract the inhibition of the 
Article is that there must be substantial 
and qualitative differences between the 
two procedures so that one is really and 
substantially more drastic and prejudicial 
than the other. ...... ” In our’ opinion 
there is no such qualitative difference in 
the two procedures whether a witness 
is examined once or twice does not in 
our opinion make any such substantial 
difference viz, that one of them could be 
described ag more drastic than the other. 
The appeal is accordingly dismissed. 
Appeal dismissed, 
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(A) Contract Act (9 of 1872), S. 45 — 
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out of two joint promisees making the AIR 1928 Bom 191 i 13 
other as pro forma defendant — Main- AIR 1927 Bom 192 17 
tainability. (Civil P. C. (1908), O. 1, R. 1, AIR 1927 Lah 115 = 13 
o. R. 3). (1923) 2 KB 857: 1923 All ER 701 15 


Section 45 deals with devolution of 
joint rights in the case of joint promi- 
sees, but it does not deal with a case 
where, a joint promisee does not want to 
join as a co-plaintiff and is arrayed as 
a pro forma defendant with the specific 
plea that no relief is claimed against 
him. The judgment and the decree in 
such a case in fact enures to his benefit 
also. (Para 11) 

A person cannot be compelled to be a 
plaintiff, for, as is obvious, he cannot be 
compelled to bring an action at law if 
he does not want to do so. At the same 
time, it is equally true that a person can- 
not be prevented from bringing an ac- 
tion, by any rule of law or practice, 
merely because he is a joint promisee 
and the other promisee refuses to join 
as a co-plaintiff. The proper and the only 
course in such cases is to join fim as a 
pro forma defendant. Therefore, where 
‘two parties contract with a third party, 
a suit by one of the joint promiseés, 
making the other as co-defendant, is 
maintainable even if-the plaintiff does 
not prove that the other joint promisee 
has refused to join him as a co-plaintiff. 
Scope of O. 1, R. 1 explained (1902) ILR 
24 All 226; (1899) ILR 26 Cal 409 (FB); 
AIR 1939 PC 170 and (1908) ILR 35 Cal 
331 (PC), Followed; AIR 1928 Bom 191, 
AIR 1935 Bom 262, AIR 1927 Lah 115, 
AIR 1932 Mad 583 and AIR 1957 Pat 511, 
Distinguished. Appeal No. 190 of 1964, 
D/- 21-5-1970 (Cal), Affirmed. 

(Paras 12, 17) 

Anno: (i) AIR Manual (8rd Edn., Vol. 6) 
Contract Act (1872), S. 45—Note 3. 
(ii) AIR’s Commentary on Code of 
Civil Procedure (8th Edn.), O. 1, R. 1— 
Note 2 and O. 1, R. 3—Note 2. 

(B) Constitution of India, Art. 133 = 
New plea — Plea neither taken in writ- 
ten statement nor urged for considera- 
tion in High Court — Plea cannot be 

med by Supreme Court. 
Spare Pa (Paras 16, 20, 21) 


Anno: AIR ‘Commentary on Constitu- 
tion (2nd Edn.), Art. 133—Note 23. 
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Mr, S. C. Majumdar and Mrs. Laxmi 


Arvind, Advocate, for Appellants; Mr. 
Sankar Ghose, Sr. Advocate (Mr. D. P. 
Mukherjee, Advocate with him), (for 
No, 1) and Mr. A. K, Mitter and Mrs. 
Laxmi Arvind, Advocates {for No. 2), for 
Respondents. 

SHINGHAL, J.:— The first two defen- 
dants, who lost in the trial court as well 
as on appeal, came to this Court on a 
certificate granted by the High Court 
under Art. 133 (1) of the Constitution as 
it stood before the Constitution (Thirti- 
eth Amendment) Act, 1972, Jahar Roy, 
defendant No, 1, died a day after the 
commencement of the hearing of this 
appeal, On that date, when we were in- 
formed about his death by Mr. Mazum- 
dar who was his Advocate-on-record also, 
we gave him the option of continuing 
the arguments so that they may be con- 
cluded without any break and file a peti- 
tion for substitution of the legal repre- 
sentatives of Jahar Roy before the qeli- 
very of the judgment, or to resume the 
hearing of the appeal after the substitu- 
tion. Mr. Mazumdar was good enough to 
choose the former course as the substi- 
tution-of the legal representatives of 
Jahar Roy was to be a formal affair and 
nothing special or new was likely to be 
argued in the appeal on their behalf. We 
accordingly heard the arguments at 
length. Later, along with an application 
for substitution, a prayer was made on 
behalf of the legal representatives of 
Jahar Roy for the re-hearing of the ap- 
peal. In all fairness, and to avoid any 
future objection, we acceded to the re- 
quest and posted the appeal for further 
hearing. 

2. We have heard Mr. Mazumdar on 
behalf of all the legal representatives 
also. He thas however not argued any 
new point beyond inviting our attention 
to a suit filed by the plaintiff on Febru- 
ary 25, 1970, during the pendency of 
the appeal in the High Court, claiming 
a declaration that the partnership be- 


1977" 
tween him and defendant Jitendra Nath 
Bose stood dissolved on and from Febru- 
ary. 24, 1970, and the order of appoint- 
ment of Receivers in that suit. We shall 
refer to Mr. Mazumdar’s argument in 
that behalf in due course. 

3. Plaintiff Premji Bhimji Mansata 
and Jitendra Nath Bose defendant No, 3 
carry on business in partnership in the 
name and style of ‘Rungmahal Theatre”, 
în Calcutta, of which they are joint les- 
sees. They pay a monthly rent of Rupees 
2,500 including the rent of fixtures and 
furniture, They also pay municipal rates 
and taxes, electrice charges and the cost 
of maintenance of machinery, fittings and 
furniture, Both of them have been des- 
eribed in the plaint as “the Management” 
of the Rungmahal Theatre. Jahar Roy, 
defendant No. 1 and Smt. Sarajubala 
Devi, defendant No. 2, hereinafter refer- 
red to as the defendants, entered into an 
agreement with the plaintiff and defen- 
dant No. 3, on January 17, 1962. ‘The 
agreement, in which the defendants 
were described as “the Artistes” provid- 
ed, inter alia, as follows :— 

“I. The management agree to allow 
the Artistes the use of “Rungmahal Thea- 
tre” as the Licensees thereof including 
the stage, Theatre-hall, the Dressing 
rooms used in connection therewith, the 
existing scenes and dresses for the pur- 
pose of public performances and shows 
thereat of Bengali Dramas for a period 
of one year from the date hereof on the 
days and in the manner following:— 

a (a) One Evening show on each Thurs- 
ay. 

(b) One Evening show on each Satur- 


ay. i 

(c) One Matinee and one evening 
shows on each Sunday and other public 
holidays and also one whole night per- 
formance on the occasion of Sivratri and 
Janmastami each. All the extra expen- 
ses including the corporation charges 
and extra remuneration payable to staff 
for such whole night performances will 
be borne and paid by the Artistes. They 
would also obtain necessary permission 
from the authorities concerned: 

Provided always and it is hereby ex- 
pressly agreed that the Artistes would 
be entitled to continue with the shows 
of the drama that they would be actu- 
ally staging during the week before the 


expiry of one year until the same is 
closed by the Artistes after a normal 
run.” 

It was further agreed that defendants 


would be entitled to all box office col- 
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lections, but they would contribute a 
sum of Rs. 5,275 every month towards 
the expenses mentioned in paragraph 5 
of the agreement and would pay that 
sum to the Management within the 7th 
day of each month succeeding the month 
for which it became due. 

4. The period of one year for which 
‘the Artistes’ were allowed the use of 
the Rungmahal Theatre and its equip- 
ment, as its licencees, expired on Janu- 
ary 16, 1963, while ‘the Artistes’ were, 
according to the plaintiff, exhibiting the 
Bengali drama called ‘Katha Kao’, which 
continued its ‘normal run’ upto October 
10, 1963. On that date (according to the 
plaintiff) the agreement referred to above, 
came to an end, but the defendants stag- 
ed the drama ‘Adarsh Hindu Hotel’ on 
October 12 and 13, 1963 and 
on October 25 and 26, 1963. The plaintiff 
therefore sent a letter to the defendants 
on October 23, 1963, informing them 
that they had no right to stage any other 
play in terms of the agreement as their 
licence had already expired on October 
10, 1963, after the ‘normal run’ of ‘Katha 
Kao’, The plaintiff however permitted 
the defendants to stage ‘Katha Kao’ dur- 
ing the Puja Holidays, upto October 27, 
1963, without prejudice to the rights and 
contentions of the lessees, Even so the 
defendants issued advertisements in the 
newspapers on October 30, 1963, announc- 
ing the exhibition of ‘Katha Kao’ on 
November 14, 1963 and of ‘Nishkriti’ 
from November 15 to 17, 1963, and staged 
it. They also announced in a Bengali 
newspaper on December 18, 1963, that 
they would stage ‘Swikriti’ on December 
21 and 22, 1963. The plaintiff therefore 
filed the suit in the Calcutta High Court 
on December 20, 1963, for a declaration, 
inter alia, that the defendants, their 
agents, servants or assigns had no right, 
title or interest to hold any theatrical 
performances or any performance in the 
Rungmahal Theatre in any manner what- 
soever and that the plaintiff and defen- 
dant No. 3 were entitled to its exclusive 
use and enjoyment. He also prayed for 
a permanent injunction restraining the 
defendants from exhibiting any dramatic 
or other performance in that theatre or 
from using it. He claimed compensation 
or damages at the rate of Rs, 600 per day 
with effect from November 1, 1963. It 
was specifically stated in paragraph 15 
of the plaint as follows:— 


“Although the plaintiff called upon 
the defendant No, 3 to join the plaintiff 


‘Nishkriti’ , 
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in instituting this suit, the defendant 
No. 3 is not willing to join the plaintiff, 
In the circumstances, the defendant No. 3 
has been made a defendant in this suit. 
The plaintiff states that no relief is 
claimed against the defendant No, 3.” 

5. The defendants filed a joint writ~ 
ten statement in which they denied that 
they were mere licensees and the licenc® 
had expired. They claimed that they 
were entitled to stage any other drama 
along with ‘Katha Kao’ which, accord- 
ing to them, did not come to an end after 
its ‘normal run’ on or about October 10, 
1963, They pleaded that ‘Katha Kao’ was 
being run lawfully every Thursday, 
while another new drama ‘Swikriti’ was 
being run on other days. They claimed 
further that they were entitled to stage 
any other drama along with ‘Katha Kao’ 
and denied that they had committed any 
breach of the agreement. As regards 
Jitendra Nath Bose who was arrayed as 
defendant No. 3 in the suit, the defen- 
dants contended that he had not only re- 
frained from joining the plaintiff in the 
suit but was opposing it and was sup- 
porting the defendants so that the suit 
was not maintainable by one partner 
and it was also barred under S, 42 of the 
Specific Relief Act. 


6. A number of issues were framed 
by the trial Judge, including a specific 
issue as to the maintainability of the 
suit because of the non-joinder of defen- 
dant. No. 3 as plaintiff, and also on the 
question whether the two defendants 
were entitled to stage any other play 
after ‘Katha Kao’ one week before the 
expiry of period of one year from the 
date of the agreement, 


7. Defendant Jahar Roy examined 
himself as the sole witness on behalf of 
the defendants. In his judgment dated 
July 14/15, 1964, the trial Judge found 
all the issues in favour of the plaintiff 
and passed a decree granting a declara~ 
tion that the defendants, their agents, 
servants or assigns had no right, title 
or interest to hold any theatrical or 
other performance in the Rungmahal 
Theatre in any manner whatsoever or 
to use it in any manner whatsoever and. 
that the plaintiff and defendant Jitendra 
Nath Bose were entitled to its exclusive 
use and enjoyment, The trial Judge 
granted a permanent injunction restrain« 
ing the defendants from exhibiting any. 
dramatic performances or any perform~ 
ance In the theatre, or from using it, He 
allowed the plaintiff compensation and 
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damages at the rate of Rs, 5,275 per 
month also with effect from November 1, 
1963, along with the costs of the suit. 


8. The defendants filed an appeal, ‘but 
it was dismissed with costs by the Cal- 
cutta High Court on May 21, 1970, ex- 
cept for the correction of a ‘slight mis« 
take’ in the judgment and the decree. 


9. As has been stated, the defendants 
have filed the present appeal on a certi- 
ficate granted by the High Court, They, 
have however been staging their dramas 
in the theatre in question for a period 
of some 14 years since the institution of 
the suit on account of the stay orders ob- 
tained by them from time to time, 


10. It has been argued by Mr, Mazum- 
dar on behalf of the appellants that as 
the licence was given by the plaintiff 
and Jitendra Nath Bose as joint promi~ 
sees of the property, the suit was not 
maintainable under S. 45 of the Contract 
Act, hereinafter referred to as the Act, 
by one of the joint promisees without 
joining Jitendra Nath Bose as a co 
plaintiff, 

li. Section 45 and the 
thereunder read as follows: 


illustration 


“45, When a person has made a pros 
mise to two or more persons jointly, 
then, unless a contrary intention appears 
from the contract, the right to claim per- 
formance rests, as between him and 
them, with them during their joint lives, 
and after the death of any one of them, 
with the representative of such deceased 
person jointly with the survivor or surs 
vivors, and, after the death of the last 
survivor, with the representative of all 
jointly, 


Illustration 


A, in consideration of 5,000 rupees Tent 
to him by B and C, promises B and C 
jointly to repay them that sum with ïn- 
terest on a day specified, B dies, The 
right to’claim performance rests with 
B’s representatives jointly with C quring 
C’s life, and, after the death of C, with 
the representatives of B and C jointly.” 
The section thus deals with devolution of 
joint rights in the case of joint promi- 
sees, but it does not deal with a case 
where, a joint promisee does not want to 
join as a co-plaintiff and is arrayed as a 
pro forma defendant with the specific 
plea that no relief is claimed against 
him. The judgment and the decree in 
this case have in fact enured to his bene- 
fit also, 
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12. It is O. 1, R. 1 of the Code of 
Civil Procedure, which deals with the 
procedure in civil actions of this nature 
and it provides as follows:— 

“I. All persons may be joined in one 

suit as plaintiffs in whom any right to 
relief in respect of or arising out of the 
same act or transaction or series of acts 
or transactions is alleged to exist, whe- 
ther jointly, severally or in the alterna~ 
tive, where, if such persons brought se- 
parate suits, any common question of law 
or fact would arise.” 
This is a general rule which takes care 
of the interests of the defendant who is 
interested, in the case of a suit like this, 
in having all the lessors as parties to the 
suit so that he may not be subjected to 
further litigation, But the rule is not 
without an exception. The reason is that 
a person cannot be compelled to be a 
plaintiff for, as is obvious, he cannot be 
compelled to bring an action at law if 
he does not want to do so. At the same 
time, it is equally true that a person can- 
not be prevented from bringing an ac- 
tion, by any rule of law or practice, 
merely because he is a joint promises 
and the other promisee refuses to join 
as a co-plaintiff. The proper and the only 
course in such cases is to join him as a 
pro forma defendant, As would appear 
from Biri Singh v. Nawal Singh, (1902) 
ILR 24 All 226 which was decided in 
1898 and Pyari Mohan Bose v. Kedarnath 
Roy, (1899) ILR 26 Cal 409 (FB) which 
was decided, in 1899 it has consistently 
been held by courts in this country that 
se two parties contract with a third 
a suit by one of the joint promi- 
sking the other as co-defendant, 
nable even if the plaintiff does 
that the other joint promisee 
d to-join him as a co-plaintiff. 
í this connection may also bé 
onghibai v. Cooverji Umersey, 
md App 210 at p, 219: (AIR 1939 PC 
70 at p. 173), where it has been observ- 
ed as follows:— 

“It has long been recognized that one 
or more of several persons jointly inte- 
rested can bring an action in respect of 
joint property, and if their right to sue 
is challenged’ can amend by joining their 
co-contractors as plaintiffs, if they will 
consent, or as co-defendants if they will 
not.” 

13. In Pramada Nath Roy v. Ramani 
Kanta Roy, (1908) ILR 35 Cal 331 (PC) 
it was held by the Privy Council that, 
in the event of rent being unpaid, the 
owners of the zamindari interest were 
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entitled, by a suit, to bring a ‘putni’ to 
sale, with the consequences prescribed 
by the Bengal Tenancy Act. Their Lord- 
ships specifically observed in that case as 
follows:— 


“And it is a general rule—a rule not 
derived from the Bengal Tenancy Act, 
but from quite another branch of law, 
namely, the general principles of legal 
procedure—that a sharer, whose co- 
sharers refuse to join him as plaintiffs, 
can bring them into the suit as defen- 
dants, and sue for the whole rent of the 
tenure,” 


We see no reason for taking a different 
view and find no merit in the argument 
of Mr. Mazumdar to the contrary. He no 
doubt invited our attention to Vyanka~ 
tesh Oil Mill Co, v. N. V. Velmahomed, 
AIR 1928 Bom 191, Vagha Jesing v. 
Manilal Bhogilal, AIR 1935 Bom 262, 
Hari Singh v. Firm Karam Chand Kanshi 
Ram, AIR 1927 Lah 115, Sobhanadri 
Appa Rao v. Parthasarathi Appa Rao, 
AIR 1932 Mad 583 and Nathaniel Uraon 
v, Mahadeo Uraon, AIR 1957 Pat 511, 
but they were cases in which one or the 
other joint promisee was left out altoge- 
ther from the frame of the suit, or the 
case was by way of an action in tort. 
Learned counsel was in fact unable to 
refer to any case where it has been held 
that one joint promisee cannot maintain 
a suit by making the co-promisee a pro 
forma defendant. 


14. Mr. Mazumdar tried to place reli- 
ance on the following observations in 
Lindley on the Law of Partnership, 
thirteenth edition, page 303:— 


“With respect to other simple con- 
tracts, whether written or verbal, where 
a contract is entered into with several 
persons jointly, they should all join in 
an action upon it.” 


This passage occurs under the rubric 
“Actions by and against partners where 
no change in the firm has occurred”, and 
is subject to the general observations 
stated by Lindley under the earlier rub- 
tic “Actions by and against partners.” 
While making those general observations, 
it has been stated as follows at serial 
No. 5 (at pages 290-291):— 


“5. Where a plaintiff claims any relief 
to which any other person is entitled 
jointly with him, every such other per- 
son must, except with the leave of the 
court, be made a co-plaintiff or (if he 
refuses) a defendant.” 
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It cannot therefore be urged with any 
justification that a contrary view has 
been stated by Lindley. 


15. Before leaving this aspect of the 
matter we may as well refer to an ancil- 
lary argument of Mr. Mazumdar that 
even if it were held to be permissible for 
one joint promisee to make the other a 
co-defendant that would not be permis- 
sible without the tender of indemnity 
against costs, which was not done in this 
case. That rule finds a mention in Hals- 
bury’s Laws of England, third edition, 
at page 61, and appears to be based on 
Cullen v. Knowles, (1898) 2 QB 380 and 
Johnson v. Stephens and Carter Ltd. and 
Golding, (1923) 2 KB 857. But the rule 
does not in fact enure to the benefit of 
the contesting defendant. When the mat- 
ter came up for specific consideration in 
Burnside v. Harrison Marks Productions 
Ltd., (1968) 2 All ER 286 the position ob- 
taining in England was set out by Lord 
Denning, M. R. in the following words:— 

“I think that the Judge’s decision pro- 
ceeds on a misunderstanding of Johnson 
v, Stephens and Carter Ltd., 1923 All ER 
701. That case shows that, when a pro- 
mise is made to two persons jointly, 
then one of them cannot ordinarily re- 
quire the other to join as plaintiff, and 
cannot add him as a defendant, unless he 
offers him an indemnity 
This, however is a rule made for the 
protection of the joint contractor whom 
it is sought to add as plaintiff or defen- 
dant. It is not made for the benefit of 
the other contracting party who is the 
defendant to the action. He cannot insist 
on the indemnity or the offer of it; for it 
is no concern of his. All that he can re- 
quire is that both the persons, with 
whom he made this contract, are before 
the court. So long as they are both there, 
even if one is a defendant, he cannot 
complain.” 


It would thus appear that there is no 
force in the argument of Mr. Mazumdar 
to the contrary. . 

16. It may be mentioned here that 
Mr. Ghosh tried to raise the argument 
that S. 45 of the Act deals with a case 
relating to “the right to claim perform- 
ance” of a contract and not a case like 
the present. The argument could not, 
lhowever, be examined as it was not based 
on any such plea in the written state- 
ment and was not urged for considera- 
tion in the High Court. 

17. Moreover, as has rightly been 
held in the impugned judgment of the 
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against costs. - 
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Calcutta High Court, the two contesting 
defendants in this case became tenants 
on sufferance or trespassers on the ter- 
mination of their licence. A co-owner 
could in the case of indivisible property, 
well have maintained a suit for the re- 
covery of the whole from persons hold- 
ing unlawful possession thereof. Refer- 
ence in this connection may be made to 
the decisions in Mahabala Bhatta vw. 
Kunhanna Bhatta, (1898) ILR 21 Mad 
373, Chandri v. Daji, (1900) ILR 24 Bom 
504, Gopal Ram Mohuri v. Dhakeshwar 
Pershad Narain Singh, (1908) ILR 35 Call 
807, Syed Ahmad Sahib Shutari v. The 
Magnesite Syndicate Ltd., ILR 39 Mad 
501: (AIR 1915 Mad 1214 (1)) and 
Maganlal Dulabhdas v. Bhudar Purshot- 
tam, AIR 1927 Bom 192. 

18. The remaining argument of Mr, 
Mazumdar relates to the question whe- 
ther the defendants were entitled to stage 
any play other than ‘Katha Kao’ which 
was actually staged during the week be- j 
fore the expiry of one year from Janu- | 
ary 17, 1962 as that was the date of the - 
agreement, The trial Judge found on 
evidence of defendant Jahar Roy that 
that play was actually staged one week 
before the expiry of the period of one 
year stipulated in the agreement. Jahar 
Roy has also admitted that the same 
play is being run only once a week there- 
after, and that other plays are being 
staged on other dates. On this basis Mr. 
Mazumdar has argueq that as ‘Katha 
Kao’ has not closed down, it is having its 
‘normal run’ and the defendants are en, 
titled to the benefit of the provis 
paragraph 1 of the agreement be 
the parties which has been extr 
an earlier part of the judgment 

19. A reading of paragrap. 
that the defendants, as. .the 
were allowed to use the thea‘ 
equipment for a period of onée™™ 
one evening show on each Thursday 
each Saturday, and one matinee show 
one evening show on each Sunday and 
other holidays, and also one whole night 
performance on the occasion of Sivaratri | 
and Janmastami. The controversy in 
this case does not relate to the perform-~ 
ances on public holidays other than Sun- 
days or on the occasion of Sivaratri and 
Janmashtami. So for all practical pur- 
poses the defendants were entitled. to 
four shows in a week, including two 
shows on Sundays. It-is not in dispute 
before us that they were only staging { 
‘Katha Kao’ during the week before the | 
expiry of the period of one year from 
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the date of the agreement, so that that 
was its ‘normal run’, It follows therefore 
that as no other drama was being staged 
in the week preceding the expiry of the 
period of the licence, the benefit of the 
proviso could enure only for ‘Katha Kao’ 
and not for ‘Swikriti’ or any other drama. 
As the defendants staged ‘Adarsh Hindu 
Hotel’, ‘Nishkriti? and ‘Swikriti? along 
with ‘Katha Kao’ after the expiry of 
period of the licence, there is nothing 
wrong with the concurrent finding that 
the ‘normal run’ of ‘Katha Kao’ came to 
an end when the defendants started stag- 
ing the other dramas three times a week 
and relegated ‘Katha Kao’ to one show 
in the week, This is the plain and simple 
meaning of the paragraph bearing on 
this aspect of the controversy, and we 
are unable to agree with Mr. Mazumdar 
that it was permissible for the defen- 
dants to continue with the licence mere« 
ly because they continued to play 
‘Katha Kao’ once a week and the other 
plays on other days, at their option. 
Such a course could not be said to be 
the ‘normal run’ of ‘Katha Kao’, and 
was clearly abnormal. Learned counsel 
has not been able to point out how the 
finding of fact of the High Court that 
the ‘normal run’ of ‘Katha Kao’ came to 
an end when the defendants started per- 
forming another drama along with it 
after the expiry of one year’s period of 
the licence could be said to have been 
vitiated by any error of law or proce- 
dure. 


20. Mr. Mazumdar tried to argue 
that the agreement dated January 17, 
1962 could not be said to have been 
validly terminated by the plaintiff as 
the Management did not refund the 
sum of Rs. 10,000 or any part thereof in 
accordance with the requirement of 
oaragraph 16 of the agreement. The argu- 
nent was however found to be untenable 
as no such plea was taken in the written 
statement and it was not the subject- 
matter of any issue during the course of 
she trial, 


21. This leaves for consideration the 
argument which Mr. Mazumdar has ad- 
vanced on behalf of the legal represen~ 
tatives of Jahar Roy (defendant No, 1). 
As has been stated, he has invited our 
attention to the suit which is said to 
have been filed by the plaintiff as far 
back as February 25, 1970 for a decla- 
ration that the partnership between him 
and defendant Jitendra Nath Bose stood 
dissolved on and from February 24, 1970 
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and for some other reliefs. Our attention 
has also been invited to the trial courts 
order for the appointment of joint Re- 
ceivers in that case. It has been argued 
on that basis that as the joint Receivers 
took possession on April 16, 1970, the 
plaintiff was not entitled to claim any 
relief in the suit which is the subject- 
matter of the controversy before us, that 
the Receivers were necessary parties and 
that the plaintiff no longer had any right 
to claim any of the reliefs in this suit be- 
cause of the total failure of his cause of 
action. Jt would be sufficient for us to 
say that none of these arguments was 
advanced in the appeal before the High 
Court and we do not find it possible to 
allow them to be raised in this second 
appeal for the first time. Even otherwise, 
the arguments have no bearing on the 
appeal before us. 


22. There is thus no merit in this 
appeal and it deserves to be dismissed. 
It may however be mentioned that the 
High Court, perhaps by inadvertence, 
confined the decree for compensation at 
the date of Rs. 5,275 per month to the 
plaintiff who was, however, not the sole 
licenser. The plaintiff and defendant 
No. 3 being joint promisees are equally 
entitled to the said compensation. Ex- 
cept for this modification in the impugn- 
ed judgment and the decree of the High 
Court, the appeal fails and is dismissed. 
There will however be no order as to 
the costs of this Court in the circum- 
stances of the case. 

Appeal dismissed. 


AIR 1977 SUPREME COURT 2445 
(From:. Delhi)* 
V. R. KRISHNA IYER, 
JASWANT SINGH AND 
D. A. DESAI, JJ, 

Union of India, Appellant v. M/s. 
Orient Engg, & Commereial Co. Lid. 
and another, Respondents, 

Civil Appeal -No, 1296 of 1977, D/- 
7-10-1977. - 


Evidence Act (1872), See, 121 — 
Award of arbitrator — When he: may 
be summoned as a witmess — Sum- 
moning him merely te show how he 


*(I. A. No. 2253 of 1976 in Suit No. 
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arrived at the conclusions — Not per- 
missible, I. A. No, 2253 of 1976 in 
Suit No. 459-A of 1974, D/- 25-1- 
1977 (Delhi), Reversed. 


When an arbitrator has given an 
award, if grounds justifying his being 
called as a witness are affirmatively 
made out, the court may exercise its 
power, otherwise not, It is not right 
that every one who is included in 
the witness list is automatically sum- 
moned; but the true rule is that, if 
grounds are made out for summon- 
ing a witness he will be called; not 


if the demand is belated, vexatious 
or frivolous. The court must realise 
that its process should be used 


sparingly and after careful delibera- 
tion, if the arbitrator should be 
brought into the witness box. In no 
case can he be summoned merely to 
show how he arrived at the conclu- 
sions he did, Of course, if a party 
has a case of mala fides and makes 
out prima facie that it is not-a fri- 
volous charge or has other reason- 
ably relevant matters to be brought 
out the court may, in given circum- 
stances, exercise its power to sum- 
mon even an arbitrator, because no- 
body is beyond the reach of truth or 
trial by court. AIR 1925 All 103, 
Approved, _ (Paras 2 and 3) 


Held on facts that on the present 
material on record, there was no 
justification for the examination of 
the arbitrator, I. A. No, 2253 of 1976 
in Suit No. 459-A of 1974, D/- 25-1- 
1977 (Delhi), Reversed. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1925 All 103 1 


Mr, Soli J. Sorabji, Addl. Sol, Gen. 
(M/s. E. C. Agarwala and Girish 
Chandra, Advocates with him), for 
Appellant; M/s. Bakshi Shivcharan 
Singh and H. S. Marwah, Advocates 
for Respondent No, 1. 

KRISHNA IYER, J.u— We live and 
learn from counsel’s arguments each 
` day and in this case we were ask- 
ed to unlearn. Counsel for the ap- 
pellant has - objected, in this ap- 
peal to the examination, as a wit- 
ness, of an arbitrator who has given 
his award: on a dispute between the 
appellant and the Ist respondent. 
His contention is that, on broad prin- 
ciple and public policy, it is highly 
obnoxious to summon an arbitrator 
or other adjudicating body to give 
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evidence in vindication of his award. 
This is a wholesome principle as is 
evident from S, 121 of the Indian Evi- 
dence Act, That provision states that 
the Judge or Magistrate shall, ex- 
cept upon the special order of some 
court to which he is subordinate be 
compelled to answer any questions as 
to his own conduct in court as such 
Judge or Magistrate or as to any- 
thing which came to his knowledge 
in court as such Judge or Magis- 
trate, but he may be examined as to 
other matters which occurred in his 
presence whilst he was so acting. Of 
course, this section does not apply 
proprio vigore to the situation pre- 
sent here. But it is certainly pro- 
per for the court to bear in mind the 
reason behind this rule when invited 
to issue summons to an arbitrator. 
Indeed, it will be very embarrassing 
and, in many cases, objectionable if 
every quasi-judicial authority or tri- 
bunal were put to the necessity of. 
getting into the witness box and’ 
testify as to what weighed in his 
mind in reaching his verdict. We 
agree with the observations of Walsh, 
A.C.J, in Khub Lal v. Bishambhar 
Sahai (AIR 1925 AlN. 103) where the 
learned Judge has pointed out that 
the slightest attempt to get to the 
materials of his decision, to get back 
to his mind and to examine him as 
to why and how he arrived at a 
particular decision should be imme- 
diately and ruthlessly excluded as 
undesirable. 


2. In this case a list of witnesses 
was furnished by the 1st respondent 
and the Registrar of the High Court. 
in the routine course, granted sum- 
mons, perhaps not adverting as to 
why the. arbitrator himself was be- 
ing summoned. That it was more or 
less mechanical is evident from the 
fact that the reason given for citing 
the arbitrator is the omnibus pur- 
pose of proving the case of the party 
— not the specific ground to be 
made out. We should expect appli- 
cation of the mind of the Registrar 
to the particular facts to be 
established by a witness before the 
coercive process of the court is used. 
It is seen that the learned Judge be- 
fore whom objection was taken under 
S. 151, C. P.C. to the summons to 
the arbitrator dismissed the petition 
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on the score that he saw no ground 
to refuse to summon the arbitrator 
‘ag a witness. The approach should 
have been the other way round. 

hen an arbitrator has given an 
award, if grounds justifying his be- 

g called as a witness are affirma- 


in- 
cluded in the witness list is automa- 
tically summoned; but the true rule 
is that, if grounds are made out for 
summoning a witness he will be call- 
ed: not if the demand is belated. 
vexatious or frivolous, Thus the 
court also has not approached the 
question from the proper perspective. 
I£ arbitrators are summoned mind- 
lessly whenever applications for set- 
ting aside the award are enquired 
into, there will be few to undertake 
the job. The same principle holds 
good even if the prayer is for modif- 
cation or for remission of the award. 


‘The short point is that the court 
must realise that its process should 
be used sparingly and after careful 
deliberation, if the arbitrator should 


be brought into the witness box, In 
no case can he be summoned merely 
iito show how he arrived at the con- 
clusions he did. In the present 
case, we have been told that the 
arbitrator had gone wrong in his 
calculation and this had tobe extract- 
ed from his mouth by being examin- 
ed or cross-examined. We do not 
think that every Munsif and every 
Judge, every Commissioner and every 
arbitrator has to undergo a cross- 
examination before his judgment or 
award can be upheld by the appellate 
court. How vicious such an approach 
“would be is apparent on the slightest 
reflection. 

3. Of course, if a party has a case 
of mala fides and makes out prima 
facie that it is not a frivolous charge 
for has other reasonably relevant mat- 
ters to be brought out the court may, 
jin given circumstances, exercise its 
ipower to summon even an arbitra- 
tor, because nobody is beyond the 
jreach of truth or trial by court. In 
the present case, after having heard 
counsel on both sides, we are not 
‘satisfied that on the present material 
there is justification for the exami- 
nation of the arbitrator. 
fore set aside the order. 


`~ 


State of Rajasthan v. 


, With these observations, 


We there- 
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4. However, we make it clear that 
if the court is convinced, after hear- 
ing the respondent on a fresh appli- 
cation stating why he wants to exa- 
mine the arbitrator, it is still open 
to it to issue the necessary process. 
Such a step must be a deliberate 
step and not a routine summons. 
we allow 
the appeal. There will be no order 
as to costs. 


Appeal allowed. 


AIR 1977 SUPREME COURT 2447 
(From: Rajasthan) 
V. R. KRISHNA IYER AND 
N. L. UNTWALIA, JJ, 
The State of Rajasthan, Jaipur, Ap- 
pellant v, Balchand, Respondent. 
Criminal Misc. Petn. Nos, 1424- 
1425 in Criminal Appeal No. 174 of 
1977, D/- 20-9-1977. 


Criminal P, C. (2 of 1974), Ss. 436 
and 437 — Grant of bail — Basic 
rule as to — Hlustrative exceptions 
stated — Desirability of change in 
system of pecuniary bail expressed. 


The basic rule may perhaps be 
tersely put as bail, not jail, except 
where there are circumstances sug- 
gestive of fleeing from justice or 
thwarting the course of justiee or 
creating other troubles in the shape 
of repeating offences or intimidating 
witnesses and the like, by the peti- 
tioner who seeks enlargement on bail 
from the court. Tt is true that the 
gravity of the offence involved is 
likely to induce the petitioner to 
avoid the course of justice and must 
weigh with the Court when consider- 
ing the question of jail: So also the 
heinousness of the crime. While the 
system of pecuniary bail has a tra- 
dition behind it, the time has come 
for re-thinking on the subject. Tt 
may well be that in most cases not 
monetary suretyship but undertaking 
by relations of the petitioner or orga- 
nisation to which he belongs may 
be better and more socially relevant. 

; (Paras 2, 3 and 4) 

Mr. S. M. Jain, for Appellant; Mr. 
D. Mukherjee, Sr. Advocate (M/s. V. 
S. Dave, R. C, Tyagi and S. S. Khan- 
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' duja, Advocates with him), for Res- 
pondent) Mr. I. Makwana, Advocate, 
for Intervener/Complainant, 


KRISHNA IYER, J.:— The peti- 
tiorier moves for bail having surren- 
dered after leave was granted to the 
. State to file an appeal against acquit- 
tal by the High Court, 

2. The basic rule may perhaps be 
tersely put as bail, not jail, except 
where there are circumstances sug- 
gestive of fleeing from justice or 
thwarting the course of justice or 
creating other troubles in the shape 
of repeating offences or intimidating 
witnesses and the like by the peti- 
tioner who seeks enlargement on bail 
from the court, We do not intend to 
be exhaustive but only illustrative. 


3 It is true that the gravity of 
the offence involved is likely to in- 
duce the petitioner to avoid the 
course of justice and must weigh with 
us when considering the question of 
jail. So also the heinousness of the 
crime. Even so, the record of the 
petitioner in this case is that, while 
he has been on bail throughout in 
the trial Court and he was released 
after the judgment of the High 
Court, there is nothing to suggest 
that he has abused the trust placed 
in him by the court; his social cir- 
cumstances also are not so unfavour- 
able in the sense of his being a de- 
sperate character or unsocial element 
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who is likely to betray ; the confi- 
dence that the court may place in 
him to turn up to take justice at th. 
hands of the court. He is stated te 
be ‘a young man of 27 years with . 
family to maintain, The circumstan , 
ces and the social milieu do not mil; 
tate against the petitioner being grant 
ed bail at this stage. At the same 
time any possibility of the abscohsion 
or evasion or other abuse can be 
taken care of by a direction that the 
petitioner ‘will report himself before 
the police station at Baran once 
every fortnight, 


4. The petitioner will: be released 
on bail on his entering into a bond 
of his own and one surety for 
Rs. 5,000/- to the satisfaction of the 
Addl, District and Sessions Judge, 
Baran. While the system of 
niary bail has a tradition behind it, 
the time has come for re-thinking on 
the subject. It may well be that inl 
most cases not monetary  suretyship/' 
but undertaking by relations of thel] 
petitioner or organisation to which he, 
belongs may be better and more soci- ' 
ally relevant. Even so, in this case! 
we stick to the practice and direct 
the furnishing of one surety for 
Rs. 5,000/-. 

5. Application for intervention al- 
lowed. 








Ordér accordingly. 


END’ 


